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GTE FLORIDA INCORPORATED 

TESTIMONY OF STEVEN J. PITTERLE 

DOCKET NO. 980986-TP 

Q. 

A. 

PLEASE STATE YOUR NAME AND ADDRESS. 

My name is Steven J. Pitterle and my business address is 600 Hidden 

Ridge Dr., Irving, Texas 75038. 

Q. 

A. 

BY WHOM ARE YOU EMPLOYED AND IN WHAT CAPACITY? 

I am employed by GTE Service Corporation as Wholesale Markets 

Director - Negotiations. 

Q. PLEASE SUMMARIZE YOUR EDUCATIONAL BACKGROUND AND 

EXPERIENCE IN THE TELECOMMUNICATIONS INDUSTRY. 

I graduated from the University of Wisconsin at Lacrosse with a 

Bachelor of Science Degree in Mathematics in 1970. I also obtained 

postgraduate credits at the University of Wisconsin at Madison in the 

MBA program during 1975 through 1977. I began working for 

General Telephone Company of Wisconsin in 1970 as an Engineering 

Assistant in the Outside Plant Engineering Department. I held several 

positions in the Engineering area until 1979, when I spent one year in 

the Service Department and was responsible for Business Office 

staffing levels. 

A. 
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16 My principal responsibilities are to oversee GTE’s competitive local 

17 exchange carrier (CLEC), incumbent local exchange carrier (ILEC), 

18 and commercial mobile radio service (CMRS) provider interconnection 

19 negotiation activities specified by Sections 251 and 252 of the 

20 Telecommunications Act of 1996. 
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A. 

In 1980, I joined the Regulatory Affairs Department in Wisconsin as 

Tariff Administrator and later became Manager-Regulatory Affairs. In 

1985, I moved to Westfield, Indiana, to take a position in the 

Regulatory Affairs group and soon became involved in intraLATA 

compensation issues as a Compensation Administrator. I was 

appointed to the position of lnterexchange Account Manager in 1987 

at Westfield for the entire GTE North area and, in 1988, was named 

to the position of State Director-External Affairs in Wisconsin. I 

served in that capacity for over eight years and was responsible for 

all legislative and regulatory matters in Wisconsin. In June 1997, I 

transferred to Dallas, Texas, where I now serve as Director of 

Wholesale Markets-Negotiations. 

Q. 

A. 

WHAT IS THE PURPOSE OF YOUR DIRECT TESTIMONY? 

I will set forth GTE’s positions on the policy and jurisdictional aspects 

of the issue identified for resolution in this case: whether, under their 

interconnection agreement, lntermedia Communications Inc. (ICI) 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

and GTE are required to compensate each other for transport and 

termination of traffic to Internet Service Providers (ISPs.) 

PLEASE BRIEFLY SUMMARIZE GTE'S POSITION ON THIS ISSUE. 

IC1 is not entitled to the reciprocal compensation payments it seeks 

for ISP traffic. Such traffic is functionally and jurisdictionally interstate, 

as the FCC recently determined in GTE's ADSL case (discussed 

later). It is thus outside the scope of the ICI-GTE local 

interconnection Agreement. The FCC is the proper entity to 

determine the parameters of any compensation due for ISP traffic. 

PLEASE DESCRIBE WHAT ISP TRAFFIC IS. 

For purposes of this proceeding, ISP traffic refers to an end user's 

communication with the Internet. Specifically, the end user's call 

travels over the local exchange network to an ISP point of presence 

(i.e., its modem), where it is routed to the Internet backbone and 

ultimately to the World Wide Web. GTE witness Jones describes the 

functional nature of ISP traffic in more detail in his Direct Testimony. 

HOW DID THIS PROCEEDING ARISE? 

IC1 filed a Commission complaint against GTE for breach of the terms 

of its local Interconnection Agreement (Agreement) with ICI. IC1 

claims that the Agreement entitles IC1 to compensation for traffic 

transiting through lSPs because such traffic is jurisdictionally local. 

This position rests on IGl's contention that the end user's call to the 
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ISP "is a separate and distinguishable transmission from any 

subsequent Internet connection enabled by the ISP." (IC1 Complaint 

at 10.) This "two-call'' theory permits IC1 to conclude that this 

Commission may carve out an intrastate portion of the ISP 

communication that is subject to reciprocal compensation obligations 

under the parties' Agreement. 

Q. DOESN'T THE AGREEMENT CALL FOR DISPUTE RESOLUTION 

THROUGH BINDING ARBITRATION, RATHER THAN 

COMMISSION PROCESS? 

Yes. IC1 acknowledges this fact in its Complaint. As stated there, IC1 

informed GTE of its preference to resolve this dispute before the 

Commission and GTE agreed not to insist on arbitration in this 

particular case. This special situation does not, however, alter in any 

way the Agreement's arbitration requirement. As GTE made clear to 

ICI. GTE reserves the right to demand arbitration to settle any future 

disputes with ICI. (IC1 Complaint at 3.) 

A. 

Q. WHAT IS THE CONTRACT LANGUAGE RELEVANT TO THIS 

CASE? 

A. Section 3.1 of the Agreement states that: "The parties shall 

reciprocally terminate Local Traffic originating on each other's 

networks utilizing either direct or indirect network interconnections as 

provided in this Article." Section 1.20 defines "Local Traffic" as "traffic 

that is originated by an end user of one Party and terminates to the 
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end user of the other Party within GTE’s then current local serving 

area, including mandatory local calling scope arrangements.” 

Q. WILL THE RESOLUTION OF THIS CASE TURN PRIMARILY ON 

INTERPRETATION OF THIS CONTRACT LANGUAGE? 

No. The Agreement‘s reciprocal compensation requirement is just the 

jumping off point for the dispute. But the heart of the matter, as the 

Commission has acknowledged in previous reciprocal compensation 

cases, is what meaning is to be given the term “local traffic”-that is, 

does it include ISP traffic? This question must be settled by reference 

to controlling law and regulation-principally FCC precedent. 

A. 

Q. 

A. 

WHY IS FCC PRECEDENT SO IMPORTANT TO THIS CASE? 

It is indisputable that most Internet traffic does not stay within local 

exchange calling areas. Rather, as Mr. Jones describes in his direct 

testimony, it is switched through the ISP gateway, routed to the 

Internet backbone, and ultimately to the World Wide Web. For this 

Commission to impose reciprocal compensation obligations under a 

local interconnection agreement, then, it must determine that some 

portion of this Internet communication is jurisdictionally local. If the 

FCC rules that ISP traffic cannot be parsed into functionally distinct 

pieces, there is no separate component over which the State may 

exercise jurisdiction. It must all be jurisdictionally interstate and under 

the FCC’s control. 
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3 A. Yes. Although the FCC has not yet issued its overdue order 

4 specifically addressing reciprocal compensation issues with respect 

5 to dial-up Internet access, it has unequivocally addressed the broad 
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8 jurisdictionally interstate. 
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The FCC made this ruling on October 30, 1998, in the context of a 

jurisdictional dispute relating to GTEs proposed ADSL offering. The 

FCC found ADSL to be an interstate service properly tariffed at the 

federal level. GTE Tel. ODeratina Cos. GTOC Tariff No. 1. GTOC 

Transmittal No. 1148, FCC 98-292, Memorandum Op. and Order 

(FCC Order), (A copy of the FCC Order is attached to this Testimony 

as Exhibit No, SJP-1.) ADSL service permits lSPs to provide end 

users with high-speed access to the Internet, using a combination of 

the local telephone plant and specialized equipment at the wire 

center. The end user connects to the ISP's point of presence and, 

from there, the communication travels on to the Internet. This is the 

same situation as that presented in this proceeding. While ADSL 

involves a dedicated, rather than dial-up, connection to the ISPs 

POP, this difference does not affect the fundamental jurisdictional 

analysis of the ISP traffic travelling over the network. In fact, ICl's 

Complaint makes many of the same arguments other competitive 
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LECs made at the FCC, and GTE’s response here is the same as the 

GTE companies’ position at the FCC. 

ISN’T THE FCC’S RULING CONTRARY TO ICI’S THEORY OF ITS 

CASE HERE? 

Yes. The FCC Order proves that IC1 has misinterpreted FCC 

precedent to arrive at the erroneous conclusion that: “Under current 

FCC rules, traffic to an ISP is local traffic.” (IC1 Complaint at 10.) 

IC1 says that the FCC, in its Universal Service Order, “determined that 

Internet access consists of severable components”-the first, which is 

a “simple local exchange telephone call,” eligible for reciprocal 

compensation, and the second, which is “the information service 

subsequently provided by the ISP.” (IC1 Complaint at 10-1 1.) 

But the FCC itself says that “it has never found that 

‘telecommunications’ ends where ‘enhanced’ information service 

begins.” (FCC Order at para. 20.) Rather, the FCC “analyze[s] ISP 

traffic as a continuous transmission from the end user to a distant 

Internet site.” (u) To this end, the FCC’s interpretation of its 

Universal Service Order is directly contrary to ICl’s; the FCC quotes 

that Order for the proposition that “[tlraffic is deemed interstate ‘when 

the communication or transmission originates in any state, territory, 

possession of the United States, or the District of Columbia and 

terminates in another state, territory, possession, or the District of 
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Columbia."' (FCC Order at 10, quoting Federal-State Joint Board on 

Universal Service. Reoortand Order, 12 FCC Rcd 8776,9173 (1997). 

Further, IC1 says that the FCC's Access Charae Reform Order, in 

which the FCC exempted lSPs from interstate access charges for 

policy reasons, indicates that the connection from the end user to the 

ISP is local traffic. (IC1 Complaint at 11 .) The FCC, however, has 

pointed out that its Access Charae Reform Order means just the 

opposite. It explicitly rejected "competitive LEC arguments that, 

because the Commission has treated lSPs as end users for purposes 

of the ESP exemption, an Internet call must terminate at the ISPs 

point of presence." (FCC Order at para. 21.) Rather, "[tlhat the 

Commission exemDted ESPs from access charges indicates its 

understanding that they in fact use interstate access service; 

otherwise, the exemption would not be necessary." (k) 

In short, the FCC has thoroughly destroyed the foundation for ICl's 

argument that reciprocal compensation applies to ISP traffic. For IC1 

to win its argument, there must be a severable local call from the end 

user to the ISP's POP. If no such jurisdictional division is 

possible-and the FCC has now confirmed that it is not-there is no 

piece of the ISP transmission over which this Commission can 

exercise jurisdiction to impose reciprocal compensation obligations. 
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YOU MENTIONED THAT THIS COMMISSION HAD MADE 

DECISIONS IN OTHER RECIPROCAL COMPENSATION 

COMPLAINTS. WHAT WAS THE NATURE OF THOSE CASES? 

Four companies-lCl, Worldcom Technologies, MCI 

Telecommunications Corporation, and Teleport Communications 

Group, Inc.-tiled complaints against BellSouth Telecommunications, 

Inc., claiming they were due reciprocal compensation under the terms 

of their respective interconnection agreements with BellSouth. The 

Commission consolidated the four cases into one proceeding 

(Dockets 971478-TP et) because the resolution of all of them 

turned upon whether the Commission found ISP traffic to be 

jurisdictionally local (and thus subject to reciprocal compensation) or 

interstate. So the issue there was the same as that presented in ICl’s 

Complaint against GTE here. 

HOW DID THE COMMISSION RESOLVE THOSE CASES? 

It ruled that ISP traffic was local and thus subject to the reciprocal 

compensation obligations included in the local interconnection 

agreements between BellSouth and each of the complainants. (Order 

No. PSC-98-1216-FOF-TP, Sept. 15, 1998, BellSouth order). 

DOESN’T THE COMMISSION HAVE TO APPLY THE SAME 

RATIONALE IN THIS CASE? 

No. While I am not qualified to express a legal opinion on this matter, 

it stands to reason that this is a different case and there will be a 
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different evidentiary record. In fact, I believe the Commission cannot 

use its earlier rationale to resolve this case. The BellSouth decision 

was made before the FCC clarified its position on the jurisdictional 

nature of ISP traffic. Because this Commission’s understanding of 

controlling FCC precedent has proven to be incorrect, it cannot be 

applied to this case. 

Q. WHAT DID THE COMMISSION SAY ABOUT FCC PRECEDENT IN 

THE BELLSOUTH CASE? 

The Commission’s interpretation of the FCC precedent presented by 

the parties necessarily guided the ultimate decision. The Commission 

agreed that it must consider the FCC orders extant at the time of 

contract execution (BellSouth Order at 19) and understood that its 

exercise of jurisdiction rested on whether ISP traffic can be separated 

into telecommunications and information service components (ld. at 

18.) 

A. 

While the Commission seemed to believe that the question of 

whether ISP traffic is local or interstate was a close call, it ultimately 

interpreted FCC precedent to find that such traffic was local. It opined 

that the FCC seemed to be “leaning toward the notion of severability 

of the information service portion of an Internet call from the 

telecommunications portion, which is often a local call.” (BellSouth 

Order at 18.) The Commission “d[id] not comprehend” BellSouth’s 

point in using the BellSouth MemorvCall case, in which the FCC 
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considered the jurisdictional nature of traffic comprised of an 

interstate call to the switch serving a voice mail subscriber and an 

intrastate transmission of that message from the switch to the voice 

mail equipment. (ld. at 13, citina Petition for Emeraencv Relief and 

Declaratorv Rulina filed bv BellSouth Coro., 7 FCC Rcd 1619 (1992), 

affd, Georaia Public Service Commission v. FCC , 5F 3d 1499 (11th 

Cir. 1993). The Commission concluded that the FCC "intended for 

the states to exercise jurisdiction over the local service aspects of ISP 

traffic, unless and until the FCC decided otherwise." (u at 8.) 

ISN'T THE COMMISSION'S INTERPRETATION OF FCC 

PRECEDENT INCONSISTENT WITH THE FCC'S OWN? 

Yes. The language of the BellSouth Order squarely collides with the 

FCC's Order. As I explained above, the FCC relied on its past 

precedent (as well as Court cases and the Act) to conclude that ISP 

communications "do not terminate at the ISP's local server, as some 

competitive LECs and lSPs contend" (FCC Order at para. 19), but 

that ISP traffic is a continuous transmission from the end user to a 

distant Internet site. (FCC Order at para. 20.) The FCC thus declined 

to draw the telecommunications/information service distinction that 

was fundamental to this Commission's jurisdictional analysis. Rather, 

the FCC noted that under the 1996 Act, "an information service, while 

not a telecommunications service itself, is provided ~ 

telecommunications." (FCC Order at para. 20 [emphasis in original].) 

11 O a O  I 3 7  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

The FCC explained that its MemowCall order was directly relevant to 

the jurisdictional analysis of ISP traffic, because it (and other cases) 

confirmed that "the Commission traditionally has determined the 

jurisdictional nature of communications by the end points of the 

communication and consistently has rejected attempts to divide 

communications at any intermediate points of switching or exchanges 

between carriers." (FCC Order at para. 17.) 

Because the FCC has now made clear that there are no "local service 

aspects of ISP traffic," it could not, in fact, intend for the States to 

exercise jurisdiction over such aspects. ISP traffic is a continuous, 

interstate communication under the FCC's jurisdiction. In light of this 

necessarily generic finding, this Commission cannot maintain the 

reasoning it set forth in the BellSouth Order. 

Q. IS IT SIGNIFICANT TO THIS DISPUTE THAT THE FCC'S ORDER 

RESTS ON PAST PRECEDENT, RATHER THAN DECLARING NEW 

POLICY OR LEGAL INTERPRETATIONS? 

Yes. As I noted above, the Commission recognizes that FCC 

precedent exkting at the time parties execute their interconnection 

contracts is relevant to discerning the parties' intent. (BellSouth 

Order at 19.) Parties are assumed to be aware of that precedent and 

understand its effect on the contract. In this case, GTE correctly 

understood the then-existing FCC precedent that compels the 

conclusion that ISP traffic is part of a continuous interstate 

A. 
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communication, and. as such, not subject to reciprocal compensation 

obligations under a local interconnection contract. There was no 

need to break out ISP traftic as a separate category of local traffic, 

because it was not then and is not now local traffic that would have 

come under the interconnection Agreement. 

Q. IS THERE OTHER EVIDENCE THAT GTE DID NOT INTEND THE 

AGREEMENT TO COVER ISP TRAFFIC? 

A. Yes. Reciprocal compensation agreements are grounded in the 

understanding that traffic between two networks will be roughly 

balanced, as the average user receives about as many calls as he 

makes. In the case of an ALEC serving an ISP, however, this 

common expectation is wildly skewed; while lSPs do not generally 

make calls, they generate a huge volume of inbound calls. In 

addition, these calls typically last much longer than the average voice 

call. As a rational business entity, GTE would never have acquiesced 

to applying reciprocal compensation to such traffic. 

GTE’s local end-user rate structure is primarily flat rate, while 

reciprocal compensation amounts would be usage-based. Given the 

long holding times associated with Internet calls, GTE would thus 

have to pay substantial compensation to IC1 without the ability to 

recover its costs from GTE customers who originate those calls. On 

a nationwide basis, this amounts to millions of dollars annually that 

GTE operating companies would not be able to recover. This amount 
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is expected to increase exponentially over the next few years, along 

with the growth in Internet usage. 

PLEASE GIVE AN EXAMPLE OF THE SPECIFIC IMPACTS YOU 

DESCRIBE. 

If a GTE residential end user stays connected to an ISP for just one 

hour each day for a whole month, the ALEC serving the ISP would be 

entitled to $16.02 (assuming a per-minute rate of $0089, as reflected 

in the ICI-GTE Agreement). GTEs average local residential rate is 

$1 1.81 a month. Thus, in this example, GTE loses $4.21 a month by 

serving this customer. GTE would certainly never have agreed to 

compensate its competitors in this way, without a reasonable ability 

to recover its expenses. 

HOW WOULD GTE OR, FOR THAT MATTER, A NEW ENTRANT, 

RECOVER THESE NEW COSTS? 

Neither would have any immediate mechanism to recover these new 

costs. The carrier which is forced to pay excessive amounts in 

reciprocal compensation will have to recover these unanticipated 

costs from its customers. The FCC and other state Commissions 

have recognized this effect. The Illinois Commission, for example, 

has stated that "[tlhe Commission, like the FCC, is aware that 

Ameritech Illinois may need to change its rate structure to correct the 

alleged underrecovery of providing local network services for 

connections to ISPs." Teieoort Comm. GrouD Inc. v. Illinois Bell Tel. 
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Co.. d/b/a Ameritech Illinois, Order, Docket No. 97-0404. at 13 (Mar. 

11,1998) 

This situation presents a serious dilemma for GTE. whose basic local 

rates are frozen by statute and whose rates for non-basic services are 

also subject to statutory constraints on increases. In any case, 

significant increases in rates for non-basic services are not a viable 

option in a competitive marketplace. 

Q. DOES YOUR EXAMPLE HAVE BROADER IMPLICATIONS FOR 

LOCAL COMPETITION? 

Absolutely. Even if ISP traffic were jurisdictionally intrastate, a policy 

of applying reciprocal compensation to it would be anticompetitive and 

anticonsumer. Such a policy would eliminate competition among local 

exchange companies to serve the large and ever-expanding class of 

local customers who are heavy Internet users via an ISP for dial-up 

traffic. No LEC-whether ILEC or ALEC--would voluntarily serve a 

subscriber if it stands to pay more in reciprocal Compensation fees to 

the LEC that serves a subscribers' ISP than it receives from providing 

local telephone service to that subscriber. Applying reciprocal 

compensation to ISP traffic will incent carriers (and equipment 

vendors) to maximize and protect regulatory gaming arrangements 

dependent on today's network, rather than developing the advanced 

network of tomorrow. 

A. 
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If carriers are deemed entitled to reciprocal compensation for 

termination of ISP traffic, they will, moreover, have little incentive to 

undertake the kind of facilities-based competition Congress 

envisioned as the ultimate outcome of opening the local exchange to 

competition. An ALEC will be reluctant to provide facilities-based 

local services to residential and business customers if it must pay the 

same reciprocal compensation payments for ISP traffrc that it 

demands of ILECs. 

WOULD APPLYING RECIPROCAL COMPENSATION TO ISP 

TRAFFIC ALSO AFFECT COMPETITION AMONG LECS TO 

PROVIDE SERVICE TO ISPS? 

Yes. Such a policy would severely distort this type of competition. 

Instead of competing on the basis of operating efficiencies. service 

quality, technological improvements, and other market criteria, ALECs 

would be motivated to actually pay lSPs to be their customers. Their 

ability to offer customers significantly reduced prices, commissions 

on reciprocal compensation and the like would derive not from their 

greater efficiency, but rather their exploitation of a windfall opportunity 

made possibls through regulatory fiat. 

Q. IF THE COMMISSION ULTIMATELY WERE TO DETERMINE THAT 

INTERNET TRAFFIC IS LOCAL AND IS WITHIN ITS 

JURISDICTION, WHAT COMPENSATION METHODS WOULD GTE 

16 003 i 4 2  
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PROPOSE AS ALTERNATIVES TO RECIPROCAL 

COMPENSATION? 

A. If the Commission decides that it has jurisdiction to classify calls to an 

ISP as “local”, “bill and keep” would be an acceptable lnterlm solution. 

Another appropriate interim compensation mechanism for Internet 

calls would be a flat rate structure. This flat rate structure should 

accomplish the following. First, it should consider the costs incurred 

for the functions actually being performed by the other carrier. 

Second, the compensation structure should minimize the incentive 

to use the network inefficiently by those who would seek to maximize 

any per minute compensation amounts. Also, GTE must be able to 

ultimately recover its cost from its customers in some reasonable 

manner. However, for either of these interim solutions, GTE 

maintains that the traffic is interstate and would be subject to 

retroactive adjustment when the FCC issues its ruling specifically 

addressing the reciprocal compensation issue. 

Q. DOES THE RECIPROCAL COMPENSATION RATE OF $.0089 PER 

MINUTE CONTAINED IN THE GTEllCl INTERCONNECTION 

AGREEMENT MEET THE OBJECTIVES DISCUSSED ABOVE FOR 

A FLAT RATE STRUCTURE? 

No it does not. The rate of $.0089 per minute is for the exchange of 

two-way traffic where the traffic flows between carriers are roughly in 

balance and have holding times in the range of 3-4 minutes, which is 

typical of voice traffic. This rate is not appropriate for data-intensive 

A. 

17 
C O O  I 4 3  



1 

2 

3 

4 

5 

6 

7 

8 

9 

I O  

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

traffic with long-holding times such as that characterized by Internet 

calls. 

Q. 

A. Yes, it does. 

DOES THIS CONCLUDE YOUR DIRECT TESTIMONY? 
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FCC 98-292 Federal Communications Commission 

Before theFederal Communications Commission 
Washington, D.C. 20554 

In the Matter of 

GTE Telephone Operating Cos 
GTOC TariffNo. 1 
GTOC Transmittal No. 1148 

CC Docket No. 98-79 

MEMORANDUM OPINION AND ORDER 

Adopted: October 30, 1998; Released: October 30, 1998 

By the Commission: (Commissioners Furchtgott-Roth and Tnstani dissenting in part and issuing 
a joint statement) 

I. INTRODUCTION 

1. In this Order, we conclude our investigation of a new access offering filed by GTE 
that GTE calls its DSL Solutions-ADSL Service ("ADSL service"). We find that this offering, 
which permits Internet Service Providers (ISPs) to provide their end user customers with high- 
speed access to the Internet, is an interstate service and is properly tariffed at the federal level.' 
In addition, we reject the argument ofNorthpoint that the possibility of a price squeeze warrants 
the Commission's transfer to the states of its ratemaking authority with respect to interstate DSL 
services such as the one at issue here. 

2. We emphasize that we decide here only the issue designated in our investigation of 
GTE's federal tariff for ADSL service, which provides specifically for a dedicated connection, 
rather than a circuit-switched, dial-up connection, to ISPs and potentially other locations. This 
issue involves the applicability of Commission d e s  and precedent regarding the provision by 
one incumbent local exchange carrier (LEC) of special access service. This Order does not 
consider or address issues regarding whether local exchange camers are entitled to receive 
reciprocal compensation when they deliver to information service providers, including Internet 

I We emphasize that our decision concerning the jurisdictional treatment of GTEs ADSL service is limited to the 
transport of data from an end user over GTE's frame relay network. Regulation of circuit switched voice and data 
calls canied over the Same ADSL-conditioned loop, as part of the end user's standard residential or business service, 
is unaffected by GTEs offering and th~s decision. 
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service providers, circuit-switched dial-up traffic originated by interconnecting 
GTE’s ADSL tariff, the reciprocal compensation controversy implicates: the applicability of the 
separate body of Commission rules and precedent regarding switched access service, the 
applicability of any rules and policies relating to inter-carrier compensation when more than one 
local exchange carrier transmits a call from an end user to an ISP. and the applicability of 
interconnection agreements under sections 25 1 and 252 of the Communications Act, as amended 
by the Telecommunications Act of 1996, entered into by incumbent LECs and competitive LECs 
that state commissions have found, in arbitration, to include such traEc. Because of these 
considerations, we find that this Order does not, and cannot, determine whether reciprocal 
compensation is owed, on either a retrospective or a prospective basis, pursuant to existing 
interconnection agreements, state arbitration decisions, and federal court decisions. We 
therefore intend in the next week to issue a separate order specifically addressing reciprocal 
compensation issues. 

Unlike 

II. BACKGROUND 

3. In an Order released May 29, 1998, the Common Camer Bureau (Bureau) found that 
GTOC Transmittal No. 1148 establishing a new offering, GTE DSL Solutions-ADSL Service 
(“ADSL service”), raised substantial questions of lawfulness and, accordingly, suspended this 
tariff for one day, initiated an investigation, and imposed an accounting order.3 Subsequently, 
the Bureau designated for investigation the question whether GTE‘s ADSL service offering 
constitutes an interstate access service, thus subject to the Commission’s jurisdiction and 
properly tariffed at the federal level.‘ The Bureau also solicited comments on whether the 
Commission should defer to the states the tariffing of DSL services in order to lessen the 

’ See. e.&, Petitions for Reconsideration and Cldication of Action in Rulemaking Proceedings, 61 Fed. Reg. 
53,922 ( I  996); Petition for Partial Reconsideration and Clarification of MFS Communications Co., Inc. at 28; Letter 
6om Richard J. Metzger, General Counsel for ALTS to R e p a  M. Keeney, Chief, Common Carrier Bureau, FCC, 
June 20, 1997; Pleadmg Cycle Established for Comments on Request by ALTS for Clarification of the Commission’s 
Rules Regarding Reciprocal Compensation for Information Service Provider Traffic, DA 97-1 399 (rel. July 2,1997); 
Letter 60rn Edward D. Young, Senior Vice President &Deputy General Counsel for Bell Atlantic and Thomas J. 
Tauke, Senior Vice President -- Govemment Relations for Bell Atlantic to Hon. William E. Kennard, Chairman, 
FCC, July I ,  1998. This question sometimes has been posed more narrowly. Le., whether an incumbent LEC must 
pay reciprocal compensation to a Competitive LEC that delivers incumbent LEC-origmated traffic IO ISPs. Because 
the pertinent provision of the 1996 Act pertains to all LECs, we e x h e  th~s issue in the broader context. 47 U.S.C. 
5 2 5 1 ~ ~ ~ ) .  

’ GTE Tel. Operating Cos. GTOC Transmittal No. 1148. CC Docket No. 98-79, DA 98-1020 (Corn. Car Bur., 
rei. May 29, 1998) (Suspension Order). 

‘ GTE Tel. Operating Cos. GTOC Transmittal No. 1148. CC Docket No. 98-79, DA 98-1667, at 7 12 (Corn. Car. 
Bur., rel. August 20, 1998) (GTE DSL Desjgnarion Order) 

2 
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possibility of a price squeeze.' On September 8, 1998, GTE filed its direct case.6 More than 
forty parties filed comments or oppositions responding to GTE's direct case on September 18, 
1998.' GTE filed its rebuttal on September 23, 1998. 

4. The issue whether GTE's ADSL service offering constitutes an interstate access 
service involves determining how Internet traffic fits within our existing regulatory framework. 
We begin, therefore, with a brief description of relevant temhology and technology. 

A. The Internet and ISPs 

5 .  The Internet is an international network of interconnected computers enabling 
millions of people to communicate with one another and to access vast amounts of information 
from around the world.' The Internet functions by splitting up information into "small chunks or 
'packets' that are individually routed through the most efficient path to their destination.'I9 With 
packet-switching, "even two packets from the same message may travel over different physical 
paths through the network . . . which enables users to invoke multiple Internet services 
simultaneously, and to access information with no knowledge of the physical location of the 
service where the information resides."" 

6 .  An ISP is an entity that provides its customers the ability to obtain on-line information 
through the Internet. ISPs purchase analog and digital lines from local exchange carriers to 
connect to their dial-in subscribers." Under one typical arrangement, an ISP customer dials a 
seven-digit number to reach the ISP semer in the same local calling area. The ISP, in turn, 
combines "computer processing, information storage, protocol conversion, and routing with 

' GTE DSL Designarion Order at 7 12. 

On September 3, 1998, the Competitive Pricing Division granted GTFs Motion for Extension of Time to 
submit its Direct Case. See GTE Tel. Operating Cos. Transmittal No. 1 148 -- Pleading Cycle, CC Docket No. 98. 
79, Public Notice, DA 98-1793 (rel. September 3, 1998). 

' A list of parties submitting comments is included at Appendix A 

47 U.S.C. 6 230; see olso Reno v. American CivilLiberties Union, 117 S .  Ct. 2329,2334 (1997). 

' Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report to Congress, 13 FCC Rcd 
11501, 11531, 11532(1998)(UniversolServiceReporrtoCongress). 

Io Id.at11531, 11532 

" Id. at 11532. 

3 
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transmission to enable users to access Internet content and services."'* Under this arrangement, 
the end user generally pays the LEC a flat monthly fee for use of the local exchange network" 
and generally pays the ISP a flat, monthly fee for Internet access. The ISP typically purchases 
business lines from a LEC, for which it pays a flat monthly fee which allows unlimited incoming 
calls. 

7. Although the Commission has recognized that enhanced service providers (ESPs), 
including ISPs, use interstate access seMces,14 since 1983 it has exempted ESPs from the 
payment of certain interstate access charges." Pursuant to this exemption, ESPs are treated as 
end users for purposes of assessing access charges.16 Thus, ESPs generally pay local business 

Id. at I IS3 1 

I' Such fees include charges for both intrastate and interstate usage of the local exchange network. 

" See, e.g., MTS and WATS Market Structure, CC Docket No. 78-72, Memorandum Opinion and Order, 97 
FCC 2d 682.7 11 ( I  983) (MTS"ATSMarkeIS1ruchrre Order) ("[almong the variety of users of access service are. . 
. enhanced service providers"), Amendments of Part 69 of the Commission's Rules Relating to Enhanced Service 
Providers. CC Docket No. 87-21 5, Order, 3 FCC Rcd 263 1 (1 988) (ESPExemption Order) (refexring to "certain 
classes of exchange access users, including enhanced service providers"); Amendments of Part 69 of the 
Commission's Rules Relating to Enhanced Service Providers, Order, 2 FCC Rcd 4305,4306 (1 987) (ESPs, " l i e  
facilities-based interexchange Carriers and resellers, use the local network to provide interstate services"); Access 
Charge Reform, CC Docket No. 96-262, FCC No. 97-158, First Report and Order, 12 FCC Rcd 15982,161 3 1-32 
(1 997) (Access Charge Reform Order) ("Information service providers may use incumbent LEC facilities to 
originate and tenninate interstate calls.") 

The Access Charge Reform Order refers to "dormation service providers." As discussed in that order, 
the term "enhanced services,'' defmed in the Commission's rules as "services, offered over common carrier 
transmission facilities used in interstate communications, which employ computer processing applications that act on 
the format, content, code, protocol or similar aspects of the subscriber's transmitted information; provide the 
subscriber additional, different, or restructured information; or involve subscriber interaction with stored 
information," 47 C.F.R. 4 64.702(a), is quite similar to "information services,'' defined in the Communications Act of 
1934 (Act) as offering "a capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing, 
or making available information via telecommunications." 47 U.S.C. 4 153(20). See also Universal Service Report 
IO Congress, I3 FCC Rcd 1 1 SO I ,  I IS 16 (reiterating Commission's conclusion that the deiinitions of 
telecommunications services and dormation services, added to the Act by the Telecommunications Act of 1996, 
"essentially correspond to the pre-existing categories of basic and enhanced services"). For purposes of this order, 
we refer to providers of enhanced services and providers of dormation services as ESPs, a category which includes 
Internet service providers, whch we refer to here as ISPs. 

'' The exemption was adopted at the inception of the interstate access charge regime to protect certain users of 
access services, such as ESPs, that had been paying the generally much lower business service rates from the rate 
shock that would result from immediate imposition of carrier access charges. See 1983 MTS/WATSMorketS~rucrure 
Order, 97 FCC 2d at 7 IS. 

'' ESPExemption Order, 3 FCC Rcd at 2635 n.8.2637 n.53 

4 
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rates and interstate subscriber line charges for their switched access connections to local 
exchange company central offices." They also pay the special access surcharge on their special 
access lines under the same conditions applicable to end users.18 In the Access Charge Reform 
Order, the Commission decided to maintain the existing pricing structure and continue to treat 
ESPs as end users for the purpose of applying access charges." The Commission stated that 
retaining the ESP exemption would avoid disrupting the still-evolving information services 
industry and advance the goals of the Telecommunications Act of 1996 to "preserve the vibrant 
and competitive free market that presently exists for the Internet and other interactive computer 
services. 'lZo 

B. GTE's ADSL Tariff 

8. On May 15: 1998, GTOC filed Transmittal No. 1148, proposing to offer GTE DSL 
Solutions-ADSL Service, which GTE describes as an interstate data special access service that 
provides a high speed access connection between an end user subscriber and an ISP by utilizing 
a combination of the subscriber's existing local exchange physical plant ( i e . ,  copper facility), a 
specialized DSL-equipped wire center, and transport to the network interface where the ISP will 

" Id. at 263 1,2635 n.8.2637 n.53. The subscriber line charge (SLC) is an access charge imposed on end users 
to recover at least a portion of the cost of the interstate portion of LEC facilities used to link each end user to the 
public switched telephone network ("PSTN"). Access Charge Reform Order, 12 FCC Rcd at 16010. 

47 C.F.R. 5 69.2(m) (End user means "any customer of an interstate or foreign telecommunications service that 
is not a carrier except that a carrier other than a telephone company shall be deemed to be an "end user" when such 
carrier uses a telecommunications service for a b s t r a t i v e  purposes and a person or entity that offers 
telecommunications services exclusively as a reseller shall be deemed to be an "end user" if all resale transmissions 
offered by such reseller originate on the premises of such reseller."); see also 47 C.F.R. 5 69.5(a) ("End user charges 
shall be computed and assessed upon public end users, and upon providers of public telephones. . ."); see ako 47 
C.F.R. 5 69.5 (c) ("Special access surcharges shall be assessed upon users of exchange facilities that interconnect 
these facilities with means of intersate or foreign telewmmunications to the extent that carrier's carrier charges are 
not assessed upon such interconnected usage."); see also 47 C.F.R. 6 69.1 15. 

le AccessChargeRe/onnOrder, 12FCCRcd 15982, 16133, 16134(1997). On August 19, 1998,theU.S. Court 
of Appeals for the Eighth Circuit d i e d  the FCC's Access Charge Reform Order. Specifically, the court found 
that the Commission's decision to exempt mformation services providers from the application of interstate access 
charges (other than SLCs) was consistent with past precedent, did not unreasonably discriminate in favor of ISPs, 
did not constitute an unlawful abdication of the Commission's regulatory authority in favor of the states, and did not 
deprive incumbents of the ability to recover their pertinent costs. Southwestern Bell Tel. Co. v. FCC, 153 F.3d 523, 
542 (8th Cir. 1998). 

'' Id. at 16133. See also 47 U.S.C. 5 230@)(2) ("It is the policy of the United States to preserve the vibrant and 
competitive free market that presently exists for the Internet and other mteractive computer services, unfettered by 
Federal or State regulation.") 

5 
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connect to GTE's network." Specifically, according to GTE, an end user's modem is connected 
to the network interface devicdsplitter at the end user premises.2' GTE explains that its service 
"consists of the connection from the network interface device over an existing facility to a 
splitter, modem, and ADSL equipment combination in the serving wire center.''u The interstate 
special access data traffic is routed via a digital subscriber line access multiplexer, or DSLAM, 
to GTE's "Connection point" or packet-switched network.2' The GTE ADSL wire center is 
connected with the GTE ADSL connection point using frame relay interface capabilities." ISPs 
connect their networks to the GTE ADSL connection point using frame relay services offered 
elsewhere in its tariff.26 The subscriber's use of GTE's local exchange plant for circuit switched 
intrastate and interstate voice and data calls is unaffected by the DSL service.*' 

9. GTE's ADSL service. like other xDSL technology,'* enables ISPs and other 
customers29 to provide to their end user subscribers "the simultaneous transmission of voice 
dialed calls and high speed data access over a single transmission path . . . at data speeds that far 
exceed the current widespread method of voice path dial access to ISPs," thereby reducing the 
need for subscribers to obtain additional lines for their Internet ~apabilities.~' According to GTE, 
this technology provides end user subscribers a reliable and highly efficient way to reach the 
Internet; it allows information to be retrieved more quickly; and it supports expanded offerings 

" GTOC T~an~mittal No. I 148, Description and Justification at I 

Id at 3 

I' Id 

Id. 

Id. 

l6 Id. 

l7 Id at 2. 

2* The "x" in xDSL is a place holder for the various types of DSL service, such as GTE's ADSL (asymmetric 
digital subscriber line), HDSL (lugh-speed digtal subscriber line), UDSL (universal digital subscriber line), VDSL 
(very-high speed digital subscriber line), and RADSL (rate-adaptive digital subscnber line). 

'' GTE notes that its ADSL service may also be ordered by businesses, IXCs, and competitive LEC customers. 
GTE Direct Case at iii. 

'' GTOC Transmittal No. 1148, Description and Jusuiication at 1; GTE Direct Case at I 

6 
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for enhanced  service^.^' GTE notes that an end user still will need to purchase standard 
residential or business service.’* 

10. GTE expects ISPs to purchase GTE‘s ADSL service to provide faster connections to 
end user customers. End users, however, can purchase the service directly from GTE so long as 
the ISP to which they subscribe is connected to GTE’s ADSL network.” 

11. An end user accesses the Internet using GTE’s ADSL service by turning on the 
computer and clicking on the icon for the ISP ~ervice.’~ The end user thus obtains a dedicated 
connection to the ISP, rather than a circuit-switched, dial-up connection.” The communication 
then travels from the ISPs point of presence to its web server.36 GTE proposes to offer this 
service through an interstate access tariff, claiming that: 1) Internet traffic is primarily interstate 
in nature; 2) the ADSL service offering involves dedicated transport of data; and 3) GTE’s 
ADSL service is an access service under section 69.2 of the Commission’s rules.” 

12. In its Direct Case, GTE contends that its ADSL service offering is inherently an 
interstate service because it will be used to communicate with parties outside the end user’s home 
state via e-mail, to access remote databases, and to interact with Internet websites throughout the 
country and the w ~ r l d . ’ ~  GTE argues that it is well established that the “nature of the 
communication itself rather than the physical location of the technology determines the 
jurisdictional classification of a service.”39 GTE relies upon several decisions where courts have 
confirmed that the jurisdictional analysis of a communications service requires an examination 

” GTOC lransmittal No. 1148, Description and Justification at 1 

’ I  GTE Direct Case at n. 14. 

” GTOC Transmittal No. 1148, Description and Justification at 4. 

” GTE Direct Case at 5 .  

” Id. 

’‘ Id. 

” GTOC Transmittal No. 1148, Description and Justification at 2; 47 C.F.R. 5 69.2@), 

’’ GTE Direct Case at 7. 

l9 Id. at 8 (citing Petition for Emergency Relief and Declaratory Ruling Filed by BellSouth Corporation, 7 FCC 
Rcd 1619, 1621 (1992) (BellSourh Memo$all)). 

7 
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of "the totality of the communication from its inception to its completion,"*' without regard to 
points of intermediate switching." 

13. GTE also argues that application ofthe inseverability doctrine mandates a finding 
that its ADSL service offering is interstate and subject to federal tariffing requirements because: 
1) Internet traffic involves multiple parties throughout the nation and around the world, 
rendering traditional jurisdictional measures meaningless; and 2) it is not technically possible to 
segregate and measure Internet traffic based on the geographic location of the parties.'* In the 
alternative, GTE claims that its ADSL service offering, as a dedicated access offering, warrants 
federal regulation because it exceeds the ten percent de minimis threshold set for interstate 
regulation of special access  service^.'^ 

14. In addition, GTE asserts that the Commission repeatedly has classified Internet 
traffic as predominantly interstate, and that, therefore, tariffing its ADSL service offering on the 
federal level is appr~priate.'~ GTE contends that the Commission's designation of ISPs as "end 
users" for purposes of assessing access charges does not mean that ISPs are end users for 
purposes of defining the termination point of an end-to-end communication." Finally, GTE 
argues that the alleged risk of an unlawful "price squeeze" provides no basis for the Commission 
to abdicate its jurisdiction over interstate services.46 GTE states that Northpoint's contention that 
one set of regulators should review both GTE's interstate ADSL rates and GTE's rates for 
unbundled network elements (UNEs) must fail because the relationship between UNE and 
service pricing is subject to the dual regulatory structure inherent in the 

15. Many competitive LECs and ISPs urge the Commission to treat Internet traffic 
delivered via GTE's ADSL service offering as one intrastate "local" call terminating at the ISP's 

'' Id. at8-IO (citing UnitedSratesv. AT&T, 57 F. Supp. 451,453-5 (S.D.N.Y. 1944),oJ'd, 325U.S. 837 (1945)) 

Id. at 11 (Southwestem Bell Telephone Company, CC Docket No. 88-180, Order Designating Issues for 4, 

Investigation, 3 FCC Rcd 2339,234 1 (1988) (Southwestem Bell Telephone Company). 

' I  Id. at 15 

'' Id. at 19 

'' Id. at 20 (citing Universol Service Report to Congress, I3 FCC Rcd at 1 1572). 

Id. at 22 

'' Id. at 24 

'' Id. 

8 
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local server, followed by a second, separate transmission from the ISP server to the Internet.'* 
Specifically, these commenters argue that, for jurisdictional purposes, the end-to-end ADSL 
communication consists of two distinct components: an intrastate "telecommunications service," 
which ends at the ISP's local server, and an interstate "information service,'' which begins where 
the telecommunications service ends.49 In addition, many competitive LECs observe that, 
because ISPs are permitted to purchase services from incumbent LECs under the same intrastate 
tariffs available to end users, ISP traffic delivered via GTE's ADSL service offering constitutes 
local traflic for separations purposes." Therefore, competitive LECs argue that such traflic must 
terminate at the ISP's point of presence." Finally, several commenters maintain that GTE's 
ADSL service offering must be tariffed on the state level, because it does not qualify as an 
"access service" under section 69.2 of the Commission's 

III. DISCUSSION 

16. We agree that GTE's DSL Solutions-ADSL service offering is an interstate service 
that is properly tariffed at the federal level.'3 Section 2(a) of the Act grants the Commission 

See, e.g., ICG Opposition at 4; ALTS Opposition at 5 ;  Hyperion Opposition at 8; Intermedia/e.spire 48 

Opposition at 4; and RCN Comments at 5; see also Washington Commission Comments at 1. 

'' See, e.g., Focal Comments at 4-5 ("The telecommunications from the end user to the ISP terminates at the ISP 
because the ISP is an end user of telecommunications and a provider of information services. . . . The information 
service provided by the ISP is wholly separate from the local exchange teleconnnunicafions service provided by the 
local exchange carrier.") (Emphases in ongud); see also Washington Comrmssion Comments at I ; ICG Opposition 
at 4-6, ALTS Opposition at 5; Hyperion Opposition at 3; MCIiWorldcorn Comments at 5 :  and ITCKMC Opposition 
at 3. The Act defmes "information services" as "the offering of a capability for generating, acquiring, storing, 
tnnsfarming, processing, retrieving, utilizing, or making available mformation via telecommunications." 47 U.S.C. 
5 153(20) (emphasis added). "Telecommunications service" is defmed as "the offering of telecommunications for a 
fee directly to the public, or to such classes of users as to be effectively available to the public, regardless of the 
facilities used." 47 U.S.C. 5 153(46). 

See, e.g, CompTel Opposition at 2-3; CIX Comments at 3; ICG Opposition at 5 ;  ALTS Opposition at 5 ;  50 

Washington Commission Comments at I ;  and Hypenon Opposition at 5 .8 .  

'I See, e.g, CompTel Opposition at 2-3; CIX Comments at 3; ICG Opposition at 5; ALTS Opposition at 5;  and 
Hyperion Opposition at 5.8.  

See ALTS Opposition at 4, 18-1 9; see also ICG Opposition at 6-7; Hyperion Opposition at 3; and ITCKMC 
Opposition at 3 .  

'' See. e.g., GTE Direct Case at 7; Ameritech Comments at 9; Time Warner Comments at 4; US West Comments 
at 1 ; Southwestern Bell, et al., Comments at I : and Bell Atlantic Comments at 2.  See also Northpoint Comments at 
1; USTA Comments at 2; ACWirstworld Comments at 4. 

9 
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jurisdiction over "all interstate and foreign communication by wire."" T r a c  is deemed 
interstate "when the communication or transmission originates in any state, temtory, possession 
ofthe United States, or the District of Columbia and terminates in another state. territory, 
possession, or the District of Columbia."'' 

17. As many commenters note,'6 the Commission traditionally has determined the 
jurisdictional nature of communications by the end points of the communication and consistently 
has rejected attempts to divide communications at any intermediate points of switching or 
exchanges between carriers. In BellSouth MernoryCulZ, for example, the Commission considered 
the jurisdictional nature of traffic that consisted of an incoming interstate transmission (call) to 
the switch serving a voice mail subscriber and an intrastate transmission of that message from 
that switch to the voice mail apparatus." The Commission determined that the entire 
transmission constituted one interstate call, because "there is a continuous path of 
communications across state lines between the caller and the voice mail ~ervice."'~ 

18. Similarly, in Teleconnect, the Bureau examined whether a call using Teleconnect's 
"All-Call America" (ACA) service, a nationwide 800 travel service that uses AT&T's Megacom 
800 service, is a single, end-to-end ~a11.'~ Generally, an ACA call is initiated by an end user 
from a common line open end; the call is routed through a LEC to an AT&T Megacom line, and 
is then transferred from AT&T to Teleconnect by another LEC.60 At that point, Teleconnect 
routes the call through the LEC to the end user being called.61 The Bureau rejected the argument 
that the (ACA) 800 call used to connect to an interexchange carrier's (IXC's) switch was a 

" 47 U.S.C. 5 152(a). 

JJ Federal-State Joint Board on Umversal Service, Report and Order, I2 FCC Rcd 8776, 9173 (1997) (Universal 
Service Order); see also Universal Service Report to Congress, 13 FCC Rcd at 11555. 

See, e.& GTE Direct Case at 11-14; PacBeIl Rebuttal at 6-7; see also Ameritech Comments at 7; Time Warner 16 

Comments at 3-4; GTE Rebuttal at 2; USTA Comments at 3; U S West Comments at 5; Bell Atlantic Comments at 
5; MCWorldcom Comments at 5; Covad Comments at 3: and ACI/Firshvorld Comments at 4. 

" BellSourh MemopCall, 7 FCC Rcd at 1620 

" Id. 

Teleconnecr Company. v. Bell Telephone Company ofPenn., E-88-83, IO FCC Rcd 1626, 1628 (1995) $9 

(Teleconnecr). 

MI Id. at 1627. 

Id. at 1627-28 

10 



Docket No. 980986-TP 
Direct Testimony of Steven J. Pitterle 
Exhibit No. SJP-1 
FPSC Exhiblt No. - 
Page 11 of 23 

Federal Communications Commission FCC 98-292 

separate and distinct call from the call that was placed from that switch.62 The Commission 
affirmed, noting that "both court and Commission decisions have considered the end-to-end 
nature of the communications more significant than the facilities used to complete such 
communications. According to these precedents, we regulate an interstate wire communication 
under the Communications Act from its inception to its c~mple t ion ."~~ The Commission 
concluded that "an interstate communication does not end at an intermediate switch. , , . The 
interstate communication itself extends from the inception of a call to its completion, regardless 
of any intermediate facilities.'IM In addition, in Southwestern Bell Telephone the 
Commission rejected the argument that "a credit card call should be treated for jurisdictional 
purposes as two calls: one from the card user to the interexchange carrier's switch, and another 
from the switch to the called party" and concluded that "switching at the credit card switch is an 
intermediate step in a single end-to-end communication."66 

19. Consistent with these precedents, we conclude that the communications at issue here 
do not terminate at the ISP's local server, as some competitive LECs and ISPs contend, but 
continue to the ultimate destination or destinations, very often at a distant Internet website 
accessed by the end user.67 The fact that the facilities and apparatus used for GTE's ADSL 
service offering may be located within a single state does not affect our jurisdiction. As the 
Commission stated in BeZlSouth Memory Cull, "this Commission has jurisdiction over, and 
regulates charges for, the local network when it is used in conjunction with the origination and 
termination of interstate calls."68 Indeed, in the vast majority of cases, the facilities that 
incumbent LECs use to provide interstate access are located entirely within one state.69 

62 Id. at 1629 

'' Id. (citing NARUC v. FCC, 746 F.2d 1492, 1498 (D.C. Cir. 1984) (concluding that a physically intrastate in- 
WATS line, used to taminate an end-to-end interstate communication, is an interstate facility subject to Comssion 
regulation)). See aLro Unifed Slates v. AT&T, 57 F. Supp. 45 1,454 (S.D.N.Y. 1944); New York Telephone 
Company, 16 FCC 2d 349,352 (1980). 

Id. 

Sau~hwesrem Bell Telephone Company, 3 FCC Rcd al2339. 

66 Id. at 2341 

67 See, e.g., Ameritech Comments at 9; Bell Atlantic Comments at 5; see also C 21.26, infro 

BellSourh Memow Call, 7 FCC Rcd at 1621 (citingMT'ATSMarket Shucfure). 

69 NARUC v. FCC, 746 F.2d 1492, 1499 (D.C. Cir. 1984) ("The dividing line between the regulatory jurisdictions 
of the FCC and states depends on the 'nature of the communications which pass through the facilities [and not on] 
the physical location of the lines."' (citations omitted)). 

11 
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20. We disagree with those commenters who argue that, for jurisdictional purposes, an 
end-to-end ADSL communication must be separated into two components: an intrastate 
telecommunications service, provided in this instance by GTE, and an interstate information 
service, provided by the ISP.70 As discussed above, the Commission analyzes the totality of the 
communication when determining the jurisdictional nature of a comm~nication.~~ The 
Commission previously has distinguished between the "telecommunications services 
component" and the "information services component" of end-to-end Internet access for 
purposes of determining which entities are required to contribute to universal service." 
Although the Commission concluded that ISPs do not appear to offer "telecommunications 
service," and thus are not "telecommunications carriers" that must contribute to the Universal 
Service Fund,73 it has never found that "telecommunications" ends where "enhanced" 
information service begins. To the contrary, in the context of open network architecture (ONA) 
elements, the Commission stated that "an otherwise interstate basic service . . . does not lose its 
character as such simply because it is being used as a component in the provision of a[n 
enhanced] service that is not subject to Title II."74 Under the definition of information service 
added by the 1996 Act, an information service, while not a telecommunications service itself, is 
provided via telecomm~nications.~' As explained in the Universul Servzce Report to Congress, 
because information services are offered via telecommunications, they necessarily require a 
transmission component in order for users to access information.76 We, therefore, analyze ISP 
traffic as a continuous transmission from the end user to a distant Internet site. 

See, e.g., Focal Comments at 4-5; ICG Opposition at 6; Splitrock Opposition at 3. 70 

" See UnitedSlates v. ATBrT, 57 F. Supp. 451,453-55 (S.D.N.Y. 1944), afld, 325 U.S. 837 (1945). 

'> liniversolSewiceOrder, 12FCCRcdat9180,9l81 

" Id. at 9 180. We cont i ied this view in the b'nrversal Service Reporlto Congress. Universal Sewice Report lo 

Congress, 13 FCC Rcd at 1 1522. 

" See Filing and Review of Open Network Architecture Plans, 4 FCC Rcd I ,  141 (1988) ("when an enhanced 
service is interstate (that is, when it involves communications or transmissions between points in different states on 
an end-to-end basis), the underlying basic services are subject to Title 11 regulation.") See, e.& Amenclment of 
Section 64.702 of the Commission's Rules and Regulations, 2 FCC Rcd 3072,3080 ( I  987) ("carriers must provide 
efficient nondiscriminatory access to the basic service facilities necessary to support their competitors's enhanced 
services. . ." ) See also BellSouth Merno?y€all, 7 FCC Rcd at 1621 (rejecting "two call" argument as applied to 
interstate call to voicemail apparatus, even though voicemail is an enhanced service). 

'' See 47 U.S.C. 5 153(20) ("Information service" means "the offering of a capability for generating, acquiring, 
storing, transforming, processing, retrieving, utilizing, or making available information via telecommunications . . .") 
(emphasis added); see also 47 C.F.R. 5 64.702(a) (enhanced services are provided "over common carrier 
transmission facilities used in interstate communications.") 

'6 UniversalServicc Report to Congress, 13 FCC Rcd at 1 1529. 
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21. Nor are we are persuaded by competitive LEC arguments that, because the 
Commission has treated ISPs as end users for purposes of the ESP exemption. an Internet call 
must terminate at the ISP's point of presence.77 As discussed above, GTE's ADSL service 
offering is designed to be used by ISPs as part of their end-to-end Internet access service.78 The 
Commission traditionally has characterized the link from an end user to an ESP as an interstate 
access ~ervice.~' In the MTSNA TSMarket Sfrucrure Order, for instance, the Commission 
concluded that ESPs are "among a variety of users of access service" in that they "obtain local 
exchange services or facilities which are used, in part or in whole, for the purpose of completing 
interstate calls which transit its location and, commonly, another location in the exchange 
area."8o The fact that ESPs are exempt from certain access charges and purchase their PSTN 
links through local tariffs does not transform the nature of traffic routed to ESPs. That the 
Commission exempted ESPs from access charges indicates its understanding that they in fact use 
interstate access service; otherwise, the exemption would not be necessary." We emphasize that 
the Commission's decision to treat ISPs as end users for access charge purposes does not affect 
the Commission's ability to exercise jurisdiction over such traffic. 

22. Having concluded that the jurisdictional treatment of GTE's ADSL service offering 
is determined by the nature of the end-to-end transmission between an end user and the Internet 
website accessed by the end user, we now must decide whether that transmission does in fact 
constitute an interstate telecommunication. Generally, a call that originates and terminates in a 
single state is jurisdictionally intrastate, and a call that originates in one state and terminates in a 
different state (or country) is jurisdictionally interstate.** An Internet communication does not 
necessarily have a point of "termination" in the traditional sense. In a single Internet 
communication, an Internet user may, for example, access websites that reside on servers in 

See. e.g., CompTel Opposition at 3; PacWest Direct Case at 6-10 71 

'' GTE Direct Case at 4 

l9 See, e.g., MTWATSMarker Structure Order, 97 FCC 2d at 7 1 1 ; Amendments of Part 69 of the Commission's 
Rules Relating to Enhanced Service Providers, CC Docket No. 87-215.2 FCC Rcd 4305 (1987). 

Id.; see also Amendments of Part 69 of the Commission's Rules Relating to Enhanced Service Providers, 
Notice of Proposed Rulemaking, 2 FCC Rcd at 4305 (1987) ("We. . . intended to impose interstate access charges 
on enhanced senice providers for their use of local exchange facilities to originate and terminate their interstate 
offerings."); ESPExernprion Order, 3 FCC Rcd at 2635 n.8,2637 n.53 (1988) ("we granted temporary exemptions 
from payment of access charges to certain classes of exchange access users, including enhanced service providers.") 

See, e.g.. id. See also Access Charge Reform, Notice of Proposed Rulemaking, Notice of Inquuy, 1 I FCC Rcd 
2 1354.2 1478 (1 996) ("although ESPs may use incumbent LEC facilities to originate and terminate interstate calls, 
ESPs should not be required to pay interstate access charges.") (emphasis added). 

UniversalService Order, 12 FCC Rcd at 9173 
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various state or foreign countries, communicate directly with another Internet user, or chat on- 
line with a group of Internet users located in the same local exchange or in another 
may do so either sequentially or simultaneously. Accordingly, we recognize that some of the 
ISP traffic carried by GTE's ADSL service may be destined for intrastate or even local Internet 
websites or databases. 

and 

23. GTE argues that its ADSL service is properly tariffed at the federal level on the 
ground that it similar to existing special access services that are subject to federal regulation 
under the mixed-use facilities rule because more than ten percent ofthe traffic is inter~tate.'~ 
The mixed-use facilities rule was introduced in a 1989 proceeding involving the re-examination 
of the separations treatment of "mixed-use" special access lines." Specifically, in the 
MTS/WA TSMarkef Structure Order, the Commission adopted the Joint Board's recommendation 
that "mixed-use" special access lines (i.e., lines carrying both intrastate and interstate traffic) are 
subject to the Commission's jurisdiction where it is not possible to separate the uses of the 
special access lines by jurisdiction." The Commission found that special access lines carrying 
more than de minimis amounts of interstate traffic to private line systems should be assigned to 
the interstate jurisdiction.*' Interstate traffic is deemed de minimrs when it amounts to ten 
percent or less of the total traffic on a special access line.'' 

24. GTE contends that its ADSL service is similar to special access lines currently 
subject to federal regulation under the mixed-use facilities rule, and, thus, its ADSL service 
should be similarly regulated at the federal Section 69.2 of the Commission's rules 
defines "access service'' as including "services and facilities provided for the origination or 

See. e.& Kevin Werbacb, Digital Tornado: The Internet and Telecommmcations Policy, OPP Workmg Paper 
No. 29, at 45 (Mar. 1997). 

'' See, e.g., GTE Rebuttal at 15. 

MTS and WATS Market Structure, Amendment of Part 36 of the Commission's Rules and Establishment of a 
Joint Board, 4 FCC Rcd 5660 (1 989) (MSWATSMarket S~rucrure Separations Order). 

Id 

87 Id. at 5660,566 1. A private line service is a service for communications between speclfied locations for a 
continuous period or for regularly recuning periods at stated hours. 47 C.F.R. Pt 36, App. For example, hgh 
volume voice telephony customers purchase private line services as a means of obtaining direct access to 
interexchange canier (IXC) network?. 

88 Id. at 5660. 

89 GTE Direct Case at 19. 
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termination of any interstate or foreign telecommuni~ation."~~ There are two categories of access 
service: switched and special. Switched access services share the local switch to route 
originating and terminating interstate toll calls. Special access services, by contrast, generally 
provide a dedicated path between an end user and an IXC's point of presence. The special access 
category includes a wide variety of facilities and services, such as wideband data, video, and 
program audio services.gi 

25.  We agree that GTE's ADSL service is a special access service, thus warranting 
federal regulation under the "ten percent" rule. Like the point-to-point private line service high 
volume telephony customers purchase for direct access to IXCs' networks, GTE's ADSL service 
provides end users with a direct access to their selected ISPs, over a connection that is dedicated 
to ISP access.= This dedicated access enables end users to avoid the problems associated with 
circuit-switched, dial-up access, such as long holding times and inability to connect to the 
Internet due to network congestion. The ADSL service also is similar to traditional private line 
services in that both services may carry interstate and intrastate traffic, and both services provide 
direct access from an end user to a service provider's (ISP or IXC) point of presence. 

26. We are not persuaded by ALTS's argument that ADSL service does not fall within 
the definition of special access because it does not constitute "interstate telecommunications."93 
As stated above, we disagree with ALTS's suggestion that the "telecommunications" service ends 
where the "information service'' begins.94 Furthermore, as discussed above, we conclude that 
more than a de minimis amount of Internet traffic is destined for websites in other states or other 
countries, even though it may not be possible to ascertain the destination of any particular 
transmission. For these reasons, we conclude that GTE's ADSL service is subject to federal 
jurisdiction under the Commission's mixed-use facilities rule. 

27. We emphasize that we believe federal tariffing of ADSL service is appropriate where 
the service will carry more than a de minimis amount of inseparable interstate t r a f f ~ . ~ '  Should 

9o 47 U.S.C. 5 69.2(b) 

'Ii See Investigation of Access and Divestiture Related Tariffs, CC Docket No. 83-1 145, Phase I and Phase 11, 
Part I, FCC 85-70,57 Rad. Reg. 2d 1459, 1465 (Com. Car. Bur. 1985). 

92 GTOC Description and Justification at 1 

'' See ALTS Opposition at 4, 18-1 9; see also ICG Opposition at 6-7; Hyperion Opposition at 3; and ITC/KMC 
Opposition at 3 

See 7 20, supra 

See, e.g., GTE Rebuttal at 15 (GTE will ask every ADSL customer to certify that ten percent or more of its 

94 

tra& is interstate). 
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GTE or any other incumbent LEC offer an xDSL service that is intrastate in nature, for example, 
a "work-at-home'' application where a subscriber could connect to a corporate local area 
network, that service should be tariffed at the state 

28. Several parties further argue that because it is difficult, if not impossible, to separate 
intrastate and interstate Internet traffic, federal regulation of this traffic is appropriate pursuant to 
the inseverability d~ctrine.~' Under the inseverability doctrine, pre-emption of state regulation is 
permissible "where it is not possible to separate the interstate and the intrastate components of 
the asserted FCC regulation."98 The Commission bears the burden of demonstrating that state 
regulation "negates the exercise by the FCC of its own lawful authority over interstate 
communications."99 In light of our finding that GTE's ADSL service is subject to federal 
jurisdiction under the Commission's mixed use facilities rule and properly tariffed as an 
interstate service, we need not reach the question of whether the inseverability doctrine applies, 

29. Many commenters urge the Commission to clarify that any conclusion on the 
jurisdictional nature of GTE's ADSL service has no bearing on the jurisdictional nature of 
circuit-switched traffic, particularly dial-up calls to the local ISP platform.'w These parties 
contend that characterizing GTE's ADSL service as interstate would allow incumbent LECs to 
avoid their obligations to pay reciprocal compensation to competitive LECs for the transport and 
termination of circuit switched, dial-up calls from end users to ISPS."'~ As stated above, our 
decision in this proceeding relates only to the jurisdictional treatment of the high speed access 
connection between an end user subscriber and an ISP, as described in GTE's tariff We make no 

96 See GTE Rebuttal at 15-16 (if ADSL "traffic warrants state tariffing, GTE will do so"). 

'' GTE Direct Case at 18; Time Wamer Comments at 2; USTA Comments at 6-7; Covad Comments at 3-7; and 
Bell Atlantic Comments at 3-4. 

LouisianaPub. Sew. Comm'n v. FCC, 416 U.S. 355,375 n.4 (1986); see also North Carolina Utils. Comm'n v 
FCC. 537 F.2d 787 (4th Cu,), cen. denied, 429 U.S. 1027 (1976); North Carolina Utils. Comm'n v. FCC, 552 F.2d 
1036 (4th Cu.), ten. denied, 434 U.S. 874 (1977). 

99 N A R K  v. FCC, 880 F.2d 422,429 (D.C. Cu. 1989) (citing North Carolina Utils. Comm'n v. FCC, 552 F.2d 
1036, 1043 (4th Cu.) (where Commission acted within its authoriy to pennit subscribers to provide their own 
telephones, pre-emption of inconsistent state regulation prohibiting subscribers &om connecting their own phones 
unless used exclusively in interstate service upheld since state regulation would negate the federal tariff), tea. 
denied, 434 U.S. 874 (1977)). 

IM See, e.g., ICG Opposition at I I ;  ALTS Opposition at 22; Intermedia/e.spire Opposition at 5; Splitrock 
Opposition at 3; Time Warner Comments at 2.9; ITC/KMC Opposition at 8; Ohio Commission Comments at 7; and 
AT&T Opposition at 8. 

lo' See, e.g., ICG Opposition at 11; ALTS Opposition at 22; Intennediakspire Opposition at 5; Splitrock 
Opposition at 3; Time Warner Comments at 2, 9; ITC/KMC Opposition at 8; and AT&T Opposition at 8. 
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determination in this Order concerning whether incumbent LECs should be required to pay 
reciprocal compensation when they exchange Internet traffic with competitive LECS.~” 

30. Finally, we reject the argument advanced by some commenters that the Commission 
should defer the tariffing of DSL services to the states in order to lessen the possibility of a price 
squeeze.103 These commenters argue that federal tariffing of DSL services will subject 
competitors to a price squeeze, because the federally tariffed DSL rate may be lower in some 
states than the sum of the prices of unbundled network element inputs, such as loops and 
collocation, that competitive LECs must purchase to offer competing services.1M They suggest 
that the Commission should either: (1) require GTE to impute to its ADSL service charges for 
loops, collocation, and transport elements that it imposes on its competitors; or (2) defer tariffing 
ofDSL services to the states, which have jurisdiction over the pricing of network  element^.'^' 

3 1. We do not agree that the possibility of a price squeeze warrants transfer of our 
ratemaking authority over DSL services to the states. First, it is not clear that fear of a price 
squeeze is well-founded. Northpoint’s argument is premised on its assertion that GTE’s rate for 
its ADSL service “is less than the price it charges competitive LECS for the loops, collocation 
and transport necessary to provide DSL service,”lM but this is not an apt comparison. When a 
requesting carrier purchases these unbundled network elements, the facilities in question are 
capable of supporting a variety of services in addition to ADSL, such as local exchange service 
and access services. Competitors need not recover their costs from ADSL service alone; they 
have the same opportunity as GTE to recover the costs of network elements from all of the 
services they offer using those facilitie~.’~’ Thus, a carrier choosing to offer only data service 
over a facility that is capable of carrying more, such as GTE’s ADSL offering, may not reap the 
entire revenue stream that the facility has to offer. Moreover, taken to its logical conclusion, 
Northpoint’s reasoning would suggestthat all interstate access services be regulated by the states, 
because those services can be provided by competitors through the use of unbundled network 

Irn See 1 2, supra. 

lo’ See, e.g., Northpoint Response at 5; ALTS Opposition at 14 

Northpoint Response at 3. 

Io’ Id. at 4-5. 

Id. at 4. 

See e.g., Bell Atlantic Comments at 11 .  107 
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elements priced by the states."' Such an outcome is neither necessary nor contemplated by the 
Act."' 

32. This Commission is well-versed in addressing the price squeeze concerns of new 
entrants and has in the past successfully forestalled attempts by incumbent LECs to shift costs to 
monopoly services in order to justify rates that effect a price squeeze."' We have ample 
authority under the Act to conduct an investigation to determine whether rates for DSL services 
are just and reasonable.'" Moreover, although states have jurisdiction to determine the prices of 
unbundled network elements, those prices are a matter of public record that the Commission may 
examine in the context of determining the reasonableness of DSL rates or in the event of a 
complaint alleging a price squeeze. We conclude, therefore, that federal tariffing of interstate 
DSL services, such as the one at issue here, is appropriate, and we will address any price squeeze 
concerns as they arise. 

IV. ORDERING CLAUSES 

33. Accordingly, IT IS ORDERED, pursuant to Section 204(b) of the Communications 
Act of 1934, 47 U.S.C. 5 204(b), that GTOC TransmittalNo. 1148, proposing to offer GTE DSL 
Solutions-ADSL Service, is an interstate access service subject to this Commission's jurisdiction. 

34. IT IS FURTHER ORDERED, that the investigation and accounting order imposed 
by the Common Carrier Bureau in CC Docket No. 98-79 with respect to GTE for the designated 
issues as discussed herein IS TERMINATED. 

GTE Direct Case at 25-26; Ameritech Comments at 26. 

See, e.g., Competitive Telecomms. Ass'n v. FCC, 117 F.3d 1068 (8th Clr. 1997) (upholding Commission 109 

decision to allow incumbent LECs for interim period to collect access charges from interconnecting carriers for all 
interstate minutes traversing the incumbent LECs' local switches, for whch the carriers pa?, unbundled local 
switching charges). 

See, e.g., INFONXX, Inc. v. New York Telephone Company, Memorandum Opinion and Order, 13 FCC Rcd 
3589 (1 997); In the Matter of Amendment of the Commission's Rules to Establish Competitive Service Safeguards 
for Local Exchange Canier Provision of Commercial Mobile Radio Services, Report and Order, 12 FCC Rcd 15668 
(1997); see also ACYFirstworld Comments at 9. 

"' E.g., 47 U.S.C. $5 204-205. 
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Magalie Roman Salas 
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APPENDIX A 

Comments 

ACI Corp. 
America Online 
Ameritech 
Association for Local Telecommunications Services (ALTS) 
AT&T Cop.  
Bell Atlantic 
BellSouth Corporation 
Commercial Internet exchange Association 
Competitive Telecommunications Association (CompTel) 
Covad Communications Company (Covad) 
e.spire Communications, Inc. 
Firstworld Communications, Inc. 
Florida Digital Network, Inc. 
Focal Communications Corporation 
Hyperion Telecommunications, Inc. 
GTE Service Corporation 
GST Telecom Inc. 
ICG Telecom Group 
Intermedia Communications, Inc. 
Internet Service Providers' Consortium (ISPC) 
ITCADelta Communications, Inc. (ITC) 
KMC Telecom, Inc. 
MediaOne Group, Inc. 
MCWorldcom, Inc. (MCI) 
National Association of Regulatory Utility Commissioners (NARUC) 
New York Department of Public Service Commission 
Northpoint Communications, Inc. (Northpoint) 
Pacific Bell Telephone Company (PacBell) 
Pac-West Telecomm, Inc. 
Pennsylvania Public Utility Commission 
Public Utility Commission of Texas 
Public Utility Commission of Oregon 
RCN Telecomm Services, Inc. 
Southwestern Bell Telephone Company, Nevada Bell Telephone Company (SBC) 
Splitrock Services, Inc. 
Sprint Corporation 
Time Warner Communications 
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United States Telephone Association (USTA) 
U S West, Inc. 
Washington Utilities and Transportation Commission 
Virginia State Corporation Commission 
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Separate Statement of 
Commissioners Harold Furchtgott-Roth and Gloria Tristani, 

Dissenting in Part 

We support today's decision finding that GTE's DSL tariff includes an interstate service 
offering properly filed at the federal level. We write separately, however, to express our 
unwillingness to address the broader issues related to the jurisdictional nature of ISP traffic in 
this proceeding. That broader issue seems to be of enormous importance to many businesses, 
industries and consumers today, and doubtlessly many more tomorrow. The Commission faces 
no statutory deadline on the broader issue of the jurisdictional nature of ISP traffic, and thus we 
would prefer caution. 

The Commission does face a statutory deadline on the GTE tariff, but we could have 
allowed that tariff to go into effect as a lawful provision of a private service without addressing 
these broader questions. Such a result would not have reached the broader issue of whether ISP 
traffic over this DSL service is inherently interstate. Neither would such a decision have 
required the Commission to determine that "the communications at issue here do not terminate at 
the ISPs local server, as some CLECs and ISPs contend, but continue to the ultimate destination 
or destinations, very often at a distant Internet website accessed by the end user.''' Nor would 
we need to conclude that "[tlhe fact that the facilities and apparatus used for GTE's DSL service 
offering may be located within a single state does not affect our jurisdiction."' Such sweeping 
statements about this agency's jurisdiction -- and even more importantly the logical application 
of that framework -- could have broad and even unintended implications for many state 
commission decisions. Despite the majority's attempt to insulate State commission decisions, we 
are concerned that the logical application of that framework could have broader implications, 
and that is why we would urge greater caution and a narrower decision. Of course, we urge all 
parties to exercise caution pending the Commission's decision next week. 

The majority's decision to address the jurisdictional nature of ISP traffic has the 
unfortunate consequence of necessitating a discussion of the relationship between today's 
decision and existing state commission decisions concerning reciprocal compensation. That 
analysis by the Commission could have major ramifications for incumbent LECs, CLECs, state 
commissions, and consumers. At this point, we are uncertain of how to characterize the impact, 
if any, of today's Order on state commission decisions. In our judgment, such a discussion 
should have been deferred until next week when we will address reciprocal compensation issues 
more comprehensively. 

I Memorandum Opinion and Order at para. 19 

Id. 
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We think that it is important to reach a well-reasoned solution, and one that can 
withstand the inevitable weight of both close judicial scrutiny and market reaction. If we 
proceed rapidly with a solution that has not been hlly vetted, we will create even greater 
uncertainty in the market, raising the specter of possible defeat in court, and exacerbating an 
already difficult market condition. Such a result will have benefitted no one but the litigation 
profession. 

As a narrower resolution of the tariff before us is possible, we would have preferred to 
meet that deadline in a manner that does not precommit this agency to a scheme whose logic 
could dictate a resolution of some of the reciprocal compensation issues that we are not prepared 
to endorse. 

* * * *  
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