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Section 403.519, Florida Statutes , commonly called tho Need 
Determination Statute, requires that the Commission consider 
"whether the proposed plant is the most cost-effective alternative 
availabl e" in the context o! a need determination proceeding. 
Pursuant to Rule 25-22.082(2), t'lorid.-. Administrative Code, prior 
to filing a petition for determination o( need, each investor-owned 
electric utility shall evaluate :~upply-sido allcrnatives to its 
next planned generatin9 unit by isauin9 a Request for Proposals 
(RFP) . Section 120 . 542 , Florida Statutes , provides tor rule 
waivers when certain statutory criteri~ are met. ~ulc 25-
22 . 082(9) , Florida Administrative Code , allows the Commission to 
waive the RFP requirements upon a "showing that the waiver would 
li kely result in a lower cost supply of electricity to the 
utility's gener~l body of ratep~yers, increase the reliable supply 
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of electricity to the utility' s general body of ratepayers , or la 
otherwise in the public interest . " While the later expression of 
legislative intent in Section 120 . 542, florida Statutes , supersedes 
the rule, t he analysis in this recommendation addresses both sets 
of criteria. 

On October 20, 1998, florida Power Corporation filed a request 
to waive Rule 25-22.082, florida Administrative Code . fPC's 
requested rule waiver is based on what it believes to be unique 
cost , scheduling, site, envirorunontal, and utility control 
advantages of crnstructing the second unit at its existing Hines 
Energy complex. As authority for its request , fPC cites to Rule 
25-22.082 (9) , florida Administrat i ve Code, as well as Section 
120 . 542, florida Statutes. As required by Section 120 . 542, florida 
Statutes, notice of FPC's waiver request was published in florida 
Administrative Weekly on November 13, 1998 . Rule 28-104. 003, 
florida Administrative Code, provides for written comments on the 
petition for waiver to be filed within 14 days after the notice is 
published in Florida Adminiatra":ive Weekly. Thus, the comment 
period was over on November 21, 1998 . Since frida y, November 21 , 
1998 was a state holiday, tho comment period expired November 30, 
1998. Two interested persons tiled comments. On November 30, 1998 , 
the Electric Power Supply Association filed comments . On December 
1, 1998, the Florida Industrial Cogeneration Association. A 
summary of theae comments is presented in the Start analysis for 
Issue 2 . 

On December 21 , 1998, Edison Mission Energy !iled ~ Petition 
for Leave to Intervene in this docket. Aa of the fi ling date of 
this recommendation, the time for responding to the Petition has 
not run. 
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• 

I SM l : Should the Florida Industrial CogencL<Hion Association's 
comments , f iled December 1, 1998, be accepted as timely? 

1\ECOHHENJ)A'fiOH: Yes . (&LIAS I 

STAfF ANl\LXSI S : ..>n December 1, 1998 , the Florida Industrial 
Cogeneration Associati on (FICA) al&o filed comments requesting 
denial o f the petition . By letter dated December 10, 1998 , FI'C 
suggests tha t FICA' s comment s are untimely and not entitled to 
consideration in this proceeding . FPC claims the due date was 
November 30, 1998 . In response to FPC's letter, fiCA provided a 
federal Express waybill showing that its comments were !orwarded in 
time to be filed on the 30th. A delivery error appears to be 
responsible fo r the one day delay . 

Staff believes that the one-day's lateness is not fatal to the 
Commission ' s ability to review the comment.. . The comments arc 
technically late under the Uniform Rule. However , in staff ' s 
opinion, the comment date is not a jurisdictiona l date. further , 
the Federal Express waybill shows fiCA's effort to assure that the 
comments would be timely filed. Finally, this recommendati on ls 
being considered by the Commission as Proposed Agency Action. 
Thus, any interested porson , including riCA, can addre-s the 
Commission at the agenda conference. Having apparently acted in 
good faith to assert its rights, staff believes it is appropriate 
to consider FICA' s comments. 

ISSQI 2 : Should the Commission waive the requirements of Rule 25-
22.082, Florida Adminietrative Code, as to Flori tid Power 
Corporation ( f PC)? 

PJ!,It0J!,X N OCltiCENI)MIQtl : Yes. The requested waiver :should be 
granted due to t he uncertain reliability of gene rat l on reserves 
planned fo r Penins ular Florida and the rate savings which will 
occur as a result of FPC' s commitment not to seek base rate 
recovery of Hines 2 tor a period of at least five years from the 
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unit ' ~ commercial in-ser vice date . Since FPC has demonstrated that 
the purposes of the underlying statute will be achieved by other 
means, and that i t s ratepayers will suffer a substantial hardship, 
FPC has met the requirements of Section 120 . 542 , Flor i da Statutes. 
(Jenkins, Trapp) 

ALTEJ!N1U'M R!OCit!II!DAfiCII : No . FPC should be required to comply 
with Rule 25-22 . 082, Flor ida Administrative Code , i n order to 
provide assurances tha t it~ ratepayers benefit from the most 
economical resource addit ion and t o avoid the potential for 
extensive litigation dur ing the later need determination process . 
FPC has fai l ed to demonstrate that the purposes of the underlying 
statute will be achieved by other means . Therefore, FPC has not 
met the requirements of Section 120.542, Florida Statutes. 
Furthermore, accelerat ing t he in-service date of Hines 2 will not 
remedy FPC's Winter 2000/01 capacity shortfall. (Dudley, Haurcy) 

PR;pq.RX STNJ' .1\HALIBIS: Commission Rule 25-22.082, Florida 
Administrative Code, Selection of Generating Capaci ty, was adopted 
~Y the Coff~isslon in 1994 in lieu of a more re!trlctive Commission 
scored bidding process. Rule 25-22 . 082, Florida Adminis t rative 
Code, implements Sections 366 . 051 and 403 . 519, Florida Statutes. 
The purpose of the ru l e is to afford i nvestor owned electric 
utilities the opportunity to explore, through an RFP process, cost
effective supply side alternatives which may be available i n the 
competitive wholesa.le marketplace pr ior to filing a formal , and 
statutorily time-constrained, need determination. Municipal 
electric utilities and rural electric cooperatives are not covered 
by the rule. Further, investor owned utilities may be excused from 
the requirements of the rule i f they demonstratA that the wa iver 
would likely result in a lower-cost supply of electricity, increase 
the reliable supply of electric ity, or is otherwi se in the public 
interest . 

FPC has requested a waiver of Rule 25-22 .082 , Florida 
Administrat i ve Code, in order t o proceed with the certification of 
Hines 2, a second 500 HW combined cycle unit to be built at its 
existing Hines Energy complex i n Polk County . In addressing the 
public interest aspects of their request for rule waiver, FPC has 
alleged that: 

1. Hineo 2 will be an advanced technology ~00 MW combined 
cycle unit similar in design to Hlneo 1. 
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2. Because of concerns with recent r ecord hiqh summer 

temperatures, practical limltations e xperJenced with the 
company' s reliance on dispatchable OSH programs (direct 
l oad control) , and the adequacy o! reserves statewide , 
FPC has decided to accelerate the in-service date of 
Hines 2 from late 2004 to the summer of 2001 . 

3. As the second unit at an e xisting developed site, Hines 
2 will have a scheduling and cost advantage over nther 
supply side alternatives . 

4. Hines 2 will improve the balance between company-owned 
generation and purchased power . Because of FPC's 
relatively high percentage of purchased power and the 
practice of major bond rating agencies to impute a 
portion of a utility's long- term purchased power 
obligations to the debt. component of its capital 
structure, Hines 2 will help maintain tho utility' s 
debt/equity ratio. 

In addition to these factors, FPC has commltted not to initiate any 
proceeding to incr·ease its curren t base rates which includes Hines 
2 for a period of at least five years from tho unit's commercial 
in-service date (or through mid-2006 based on the unit's current 
i n-service schedule). 

Waive·.r pu . .rauant to SeotioD 120 . S.4 2 , Florida St&tutea 

Section 120 . 542, Florida Statutes, mandates thrushold proofs 
and notice provisions for variances and waivers from agency rules. 
Subsection (2) o! the statute states: 

Variances and waivers shall be granted when the person 
subject to the rule demonstrates that the purpose of the 
underlying statutes wil l be or has been achieved by other 
means by the person and when application of the rule 
would create a subscantial hardship or would v.Lolate 
principles of fairness . ror purposes o! this section, 
"subst;~ntial hardship" means a demonstrated economic, 
technological, legal, or other type of hardship to the 
person requesting the variance or waiver. Foe purpoaos 
of this section, "principles or Caicnoss• are violated 
when literal application of a rulo affects a particulor 
person in a manner signific~ntly di!!erent from tho way 
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it affects other similarly situated persons who are 
subject to the rule. 

FPC userts that the application of the r ule in this Instance 
creates a substantial hardship for FPC ond its customers . fPr; 
further argues that the purpose of the underlying statute will be 
achieved i f FPC's peti tion is granted . 

In its petition , FPC points out that Rule 25-22.082, florida 
Admlnistrative Code, ~mplements Section 403 . 519, florid~ Statutes. 
FPC asserts t hat the purpose o! this underlying statute is to 
-ensu re that a utility's customers receive the benefit of the most 
cost-effective generation supply alternative in satisfying the need 
for new capacity." FPC contends that this purpose wi 11 be 
achieved with the rule waiver sought by FPC. FPC states that given 
its offer to not initiate base rate •ecovery of tho capital and 
non-!uel O'M costs associated with Hines 2 means ~that cus t omers 
will not only be provided new capacity at the least cost , it will 
be provided at no cost for at least five years. And when tho units 
fuol savings are taken into account , customers will actually 
receive a rate reduction." 

As discussed below, tho primary staff believes thal fi'C' s 
reasons for foregoing an RFP solicitation are compelling and t~at 
the requirements of Rule 25-22 . 082 , florida Administrative Code, 
should be waived in this instance. It should be noted, however, 
that FPC will be required to file a need determination for the 
construction of Hines 2. Pursuant to the requirements o! the Need 
Determination Statute, FPC must demonstrate, ~~ong other things, 
that the proposed construction o f Hines 2 is the most cost
effective alternative avail•ble. Waiving FPC' s obligaticn to issue 
an RFP pur suant to Rule 25-22 .082, Florida Adminutrative Code , 
should not , in any way, alter or reduce the company' s burden of 
proof in a need determination proceeding to demonstrate the cost
o!Coctiveness of Hinee 2 relative to other supply-llidc 
alternatives, includinq purchased power . Cost-effoctivoneaa is 
from a customer viewpoint. Hence the demonstration :should Include 
cash-flow impacts to the cust omer between fPC building tho plant 
versus purchaainq capacity Crom others . 

Consistent with the underlying purposes of Section 403.~19 , 

florida Statutes, primary staCC believes there are t wo main reasons 
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to approve the requested rule waiver. They are: (11 the uncertain 
reliability of generation reserves planned for Peninsular Florida 
and; (2) the rate impact savings to ratepayers whi c h will occur as 
a result of FPC's commitment not to seek bJise rate recovery o f 
Hines 2 for a period of at least five years from the unit's 
commercial in-service date. 

Statewi de Reliability 

An RFP solicitrtion procedure takes about six to nine months 
to complete, thereby delaying the in-service date of a generating 
unit needed to bolster sagging Statewide reserves by at least one 
summer o r winter peak demand season. Planned generating reserves 
have become questionable because of a series of unforeseen 
reliability modeling questions that a r ise primarily from the recent 
higher generating unit availabilities and an unprecedented reliance 
on load management and other non-firm load. 

At the September 1997 Ten-Year Site Plan (TYSP) workshop, 
staff learned that the Florida Reliability Coordinating Council 
CFRCC) was no longer studying planned electric reliability using 
Loss-of- Load Probability (LOLP) methods . LOLP and similar 
probabilistic methods have been used by the utility industry for 
decades . Staff requested and the FRCC provided an LOLP study of 
the 1997 aggregate TYSP. However, the LOLP reliability s tudy 
yielded unrealistic results. Basically, the study showed that 
about an 8 percent reserve margin was adequate fo r Peninsular 
florida . This low of a reserve margin Is unrealistic . 

The major reason for the 1997 and 1998 LOLP studies yielding 
unrealistic results is that generating unit ava f labilitie:~ have 
increased !rom about 80 percent in 1988 to 89 percent in 1997 
because of improved maintenance and spare parts prac tices. The 
higher the generating unit availab~lities the lower the reserve 
margin required for a given overall generating reliability. After 
much discussion, the FRCC agreed to develop 3 new methodol ogy t o 
evaluate planned Peninsular Florida elec lric reliability. 

Since the FRCC method of reliability assessment is untested, 
a conservative course of action would be to advance tho 
construction of Hines 2 as proposed by FPC. This would enhance the 
reliability o! FPC and the peninsular grid while not exposing FPC' s 
ratepayers to increased rates tor at least five years. While this 
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does not relieve FPC' s ra tepayers from the commitment for the 
remaining life of the unit, it is a step in the right direction . 

FPC has relied on load ~~nagement more tha~ dny other electric 
utility i n t he nation. Load management has been viewed as the 
functional equivalent of a peaking type generating unit . These 
units have a low installed cost , a lower fuel efficiency than a 
combined- cycle unit , and arft operated onl y a few hundred hours per 
year. The 1998 summer heat wave caused the use o ! load management 
to exceed customer tolerance levels. About 46, 000 FPC residential 
customer s opted out of load management during tho 1998 heat wave. 
This drop out translated to about ~0 MW of Summer capacity . While 
over reliance on load management is a critical issue !or FPC, starr 
is also concerned with the extensive reliance on load management 
and other non-firm load on a Peninsular f'l or1da basis . On a 
Peninsular Florida basis , load management and other non-!irm load 
currently range from 44 to 58 percent of the reserve margin. The 
uncertainty as to what t he reserve margin should be is e xacerbated 
by the fact that a high percentage o! the planned reserve margin is 
in the form of load management and other non-firm l oad . 

Peninsular Florida has not experienced prolonged low 
temperatures since the Christmas 1989 blackouts . In Christmas 
1989, lowe of 28 , 24 , and 26 degrees were recorded a~ Lhe Tampa 
weather station on December 23, 24 , and 25, r espect ively . Since 
1970, and prior to 1989, similar low temperatures have bct.n 
experienced on 11 occasions . During the three-day 1989 Christmas 
period, about 4, 700 Megawatts, or at that tlme mote than 10 percent 
of the state, was without electricity. Should another cycle of 
prolonged low tempera t ures occur , as experienced from about 1970 
through 1989, tho amount of load lost could range from half as bad 
to twice as bad as that lost during the Christmas of 1989 depending 
on whether utilitias cont i nue to ach l eve high generating unit 
availabilities. 
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A second reason to grant the rule waiver is because the 

capital costs Cor utility owned generating unit additions do not 
raise customer rates unless there is a rate case . Conversely, 
purchased power capital costs are immediately recovered through the 
fuel and purchased power cost recovery clause. Of course, if the 
Commission were to adopt a policy of recovering the capital costs 
for utility owned power plants and purchased power costs in an 
identical manner, either both through base rates or both through a 
cost r ecovery clause, this second reason for tho wa iver would 
become moot. 

Recovering capital costs for utility owned power plants and 
purchased powu costs in an identical manner raises many other 
issues that would take time to resolve . Because of the uncertain 
generating resource adequacy, rule waivers such as florida Power 's 
should be granted until the FRCC reliability model has been fully 
tested. 

The downllide to approving FPC's bid rule waiver is that 
customers bear the long-term risk of the plant being of the wrong 
fuel type and/or foregoing the savings of unforseen technological 
advances. Power plants typically have a 30 to 40 year lite. 
During the 1960s, oil-steam was the fue l and technology of choice 
for Peninsular florida. After the 1973 oil embargo, coal-steam wa s 
the choice and remained so until the early 1990s. In lhb 1990s, 
natural gas-tired combined cycles with unprecedented efficiency 
became the fuel and technology choice. While FPC's proposed 
natural gas-fired combined cycle unit appeors to be the optimal 
choice, there is no guarantee that it will remain so for the next 
30 to 40 years. Ideally, pdmary staff would like to see 11 

regulatory policy wherein customers no longer assume the long-term 
r~sk of power plant or purchased power decisions that cost-wise, 
for unforeseen events, become sub-optimal. 

Primary staff agrees that the purpose of the underlying 
statute would be achieved with the requested rule waiver. In 
addition to the criteria asserted by fPC , the Commission must 
consider "the need for electric system reliability and integrity" 
in considering a petition f or determination o f need pursuant to 
Section 403.519, FloLida Statutes. Adequate reserve margins, which 
this plant would help achieve, are essential to achieve electric 
system reliability and integrity. 

- 9 -



• 
DOCKET NOS . 981360-£1 
OAT£ : December 22, 1998 

Sabata.ntial. Ba:r:dahip 

• 
It is not clear whether the application of this rule creates 

a substantial hardship for FPC alone. However, if FPC is correct 
and its proposa l would provide substantial benefits for its 
ratepayer s , those benefits would be for<lgone if the requested 
waiver is not grant ed. The Commission has previously determined 
such •foregone benefits• can constitute a "substantial hardship• 
wi thin the meaning ot Section 120 . 542, Florida Statutes. 

In Docket No. 980740-EI, Florida Power & Light Company (FPLl 
sought a waiver, pursuant to Section 120 . 542, Florida Statutes, of 
the requirement in Rule 25-11 . 015(1), Florida Administrative Code, 
that it file 1ts Conservation Cost Recovery petition for 
consideration during the first calendar quarter of every year. This 
requirement would have delayed by a year the conversion to a once 
a year coat recovery proceeding in November. The Commission had 
previously found that there were substantial benefits to tt.e 
ratepayers associated with that change. In Order No. PSC-98-1211-
FOF-EI, issued September 14 , 1998 , the Commissic. .. stated : 

We note that the Legislature i ntended the provisions of 
Section 120.542, Florida Statutes, to remedy situations 
where •strict application of uniformly applicable <Ule 
requirement s can lead to unreasonable, unfair , and 
unintended results .... • Section 120 . 542(1) , Florida 
Scatutes (1997). We believe that this language should be 
read together with subsection (2) of the statute in order 
to determine whether FPL has demonstrated a substantial 
hardship in this case. 

In terms of the rule's impact on FPL alone, it is 
arguable whether the rule creates a substantial hardship. 
However, FPL' a ratepayers may achieve substantial 
benefits, as delineated in Order No. PSC-98-0691-FO~-PU, 
if FPL's request tor a rule waiver is granted. 
Conversely, if the rule waiver is not granted, fPL' s 
ratepayers must for ego those benefits. We believe that 
this is the type of •unreasonable, unfair , and unintended 
resultH that Section 120.542, florida Statutes, was 
i ntended to remedy. Therefore, given the interests of 
fPL' s ratepayers and our responsibility to thos~ 
ratepayers , we find that FPL has demonstrated that 
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application of Rule 25-17 . 015(1), Florida Administrative 
Code, creates a substantial hardship . 

1he situation in this case is similar to that addressed by the 
Commission in the above Order . Therefore, primary staff believes 
FPC has demonstrated a substantial hardship withi n the meaning of 
Section 120.542, Florida Statutes. 

On November 30, 1998 , the Electric Power .::•opply Association 
(EPSA) filed comments requesting that the Commis.~>ion deny FPC's 
requested waiver. EPS~ states ~there is no assurance that Florida 
Power's construction will provide the best price for. e xisting 
Florida ratepayers, who will, aCter Florida Power's proposed five 
year rate freeze , be asked to foot the bill for this project . .. " 
EPSA does not believe FPC can be assured of procuring the lowest 
cost reliable supply of energy absent a competitive solicitation. 
EPSF' also believes FPC' s proposal i.•creases risk for FPC's 
ratepayers, exacerbate s FPC' s market power in the wholesale 
generation market and increases the possibility that FPC' s 
ratepayers will subsidize FPC's part icipation in the competitive 
market. 

On December 1 , 1998, the £'lorida Industrial Cogeneration 
Association (FICA) filed comments. In Issue 1 above, staff has 
recommended that these comments be considered by the commission. 
FlCA states that Rule 25-22 . 082 , Florida Administrative r.ode, was 
adopted at a time when the Commission amended i ts Cogcner.•Lion 
rules so that standard offers would only be available to solid 
was~e facilities and small cogenerators (ie ., no more than lOOkw). 
FICA clai.ms the bidding rule was intended to provide opportunities 
for cogenerators to sell power to utilities . FICA believes the 
proposed waiver ia contrary to long-standing federal and slate 
policy . FICA also suggests the absence of competitive bidding for 
this resource addition could create ~st randed costs" or otherwise 
burden the ratepayers. 

ALTJRNAXIVI tza17 AMALJSIS: As detailed below, alternative staff 
does not believe that FPC' s request assures that the lowest cost 
generation alternative will be selected by FPC . This is one 
under lying purpose o f Section 403. 519 , Florida Statutes . 
Alternative staff believes that although it appears t~c proposed 
plant may r epresent a low cost supply of electricity and stands to 

- 11 -



• 
DOCKET NOS. 981360-EI 
DATE: December 22, 1998 

• 
increase FPC's reliability, FPC has not sufficiently demonstrated 
the unavailability of other equally reliable less costly utility or 
non-utility options. Therefore, FPC has not met the requirements 
of Section 120 . 542, Florida Statutes. Moreover, !or the reasons 
discussed below, alternative s t aff also believes that it would not 
be in the public interest and would further be contrary to the 
intent of the bidding rule to approve the requested waiver. 

Alternative staff generally agrees with primary staff with 
respect to generation reliability concerns and the attractiveness 
of the proposed five year rate commitment. However, alternative 
staff notes that the same result may be equally achieved via other 
utility and non-utility alternatives. It is unclear exactly how 
FPC would become aware of such proposals absent soliciting the 
market . 

Rate COIIIIII.i taen t 

Alternative staff believes that FPC's commitment to "not 
initiate any proceeding to increase its current base rates which 
includes the capital costs and non-fuel operating and maintenance 
expenses associated with Hines 2 for a period of at least five 
years from the unit's commercial operation dateN has value, but it 
is limited . The company can still ask for a base rate increase 
through a limited proceeding for other items . The company further 
states that the "commitment is conditioned upon the unders~anding 
that these capital costs and non-fuel O&M expenses will be 
considered legitimate utility expenditures for surveillance 
reporting purposes when Hines 2 is placed in commercial operation." 
Under FPC's commitment, Hines 2 will be included for all earnings 
purposes except a full-fledged rate proceeding initiated by fPC . 
Earnings tracked by the Commission surveillance program will 
include Hines 2. If any other party were to initiate a proceeding 
with FPC to review base rates, Hines 2 costs would also be 
included. 
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In par agraph 11 of FPC' s petition, the Company states that 
meeting its capacity need ~with Hines 2 will improve the balance of 
its total capacity r esources between Company-owned generation and 
purchased power. FPC currently has a higher proportion of its 
tot al capacity resources provided by purchased power than any other 
major Florida utility . ~ These statements are true. As reported by 
Standard & Poor• s Rating Service (S&Pl in its 1997 Operating 
Statistics report , FPC relied upon purchased power for 30\ of its 
capacit y during 1997. This level compares with 21\ f or Florida 
Power & Light Company, 13' for Gulf Power Company, and 7\ for Tampa 
Electric Company. 0! the 19 electric utilities rated double A by 
S&P, FPC had the second highest level of purchased power for the 
period. The average for the peer group, excluding FPC, was 15. 2\. 

In paragraph 12 of its petition, FPC states: 

Compounding the concern over an undue reliance on 
purchased power is the practice o! major bond rating 
agencies to impute a portion .>f a utility' s long-term 
purchased power obligations to the debt component of its 
capital structure, which necessitates a coi'Miensurate 
infusion of additional, higher coal equity capital to 
maintain (in the eyes of the rating agencies) the 
utility's debt/equity ratio and, thus , its bond rating. 
In fact, however, the need to add real equity to off~et 
imputed debt increases. rather than maintains, the 
percentage of equity in the utility's actual capital 
structure, (and with no additional utili r.y asset to 
support r.he increased equity). The resulting increase in 
the utility• s overall cost of capital means that its 
customers may pay for the equity associated with 
purchased power twice; once !or the higher cost of 
capital reflected in the utility's base rates, and again 
for the seller's equity costs reflected in tho price of 
purchased power. 

The major rating agencies adjust the debt component of utilities 
with purchased power contracts to recoqnize the financial impac t of 
these off-balanc,e sheet obligar.ions. In FPC's case, S'P added 
approximately $375 million to tho dob' component o! the Company' s 
1998 financial statements to reflect t lte obligation of outstanding 
purchased power contracts. S&P n.oted . n its Utility Credit Report 
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on FPC issued October 1998 , that "ad j usted f or purchased-power 
obligations, debt t otaled a hefty 57\ o f total capital in 1997." 
lt wa s also noted that FPC' s capital <t r ucture was affected by a 
debt issuance o f $450 mill ion for tht buy out of the Tiger Bay 
cogeneration facility (Tiger Bay) . Ho4ever, S&P noted that while 
the Tiger Bay buy out ~will temporari :y increase debt leve rageH , 
the lower capacity charges ~are a long- t erm credit positive .H For 
tho 12-months ended March 31, 1998 , S&P repor ted capital structure 
r.:~tios for FPC on an adjusted basis of 57 .1\ total debt , 0 . 9\ 
preferred stock, an1 42.0\ common equi ty . The Company ' s actual 
equity ratio for the period was 47 . 2\. 

The discussion of the perceived need for utilities to increase 
the actual level o f equi ty in the capita l structure to o ff se t the 
adjustment made to the f inancial ratiof by the rating agencies and 
how t his affects the overall cost o f capital has not been 
defini t i vely addressed by the Commission. While alternative starr 
agrees in princ ipal that increasir.~ a company ' s equity ratio 
results in a higher coat of capital , it is staff' s belief that it 
wil l be up to the Commission to decide whether t his is an 
appr opriate cost to be borne by ra t epayers. 

Al ternative staff agrees wi t h fPC 's content ion that its lovel 
of purchased power is above the levels mainta 1ned by other Florida 
utilities and the average level f or its peer group of doub l e A
rated utilities . Alternative staff also agrees with the Company's 
desc ription of how the rating agencies ad just the f inancial 
3tatements of utilities with pur chased powe r contracts to recognize 
the financial impact of these of f-balance sheet obligations. 
However, alternative staff d isagrees wi th the under lying premise o! 
the investor - owned utility industry' s ., rgurnont that the incremental 
cost of additional equity to compensat~ for thos~ contracts shou ld 
be borne solely by ratepayers since this hsue has nol been 
e xplicitly addressed by the Commission . While alternative staff 
believes FPC's concerns regarding an incr eased reliance on 
purchased power should be addres~ed as issues in a need 
determina tion proceeding, we do not DQree that these conce rns 
justi fy a waiver o f the bidding rule. 

Intent o~ Rul e 25-22 .082, J'lod .d& Adainbt.rative Code 

Alternative staff also agrees wi th tho primary stat! that if 
the requested waiver is 9ranted , FPC wil l still be obligated to 
demonstrate the coat-effectiveness o f Hines 2 relative to other 
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a l terna tives during a need-determination proceeding . Recognizing 
this obligation, absent completing the RE"P process, a uti 1 i ty 
undertakes an increased ris k of having to prove the worthiness of 
its project during a need determinat i on proceeding . In that 
situation, since the RFP process was not us~d to preclude likely 
intervenors and so called eleventh-hour proposals , the ut ility and 
Commission alike stand to endure the same lengthy 11 tigation 
e xperienced during t he Cypress case'. 

As the Commissi ·n may recall , the Cypress proceeding prompted 
in part the adoption of Rule 25-22.082, Florida Administrative 
Code . In that case, florida Power ' Light Company presented whut 
it believed to be the most cost-effective generation alternative 
based on a limited selection process . Through tho course o! the 
proceeding, t wo additional projects contested FPL.' s choice and 
o!!ered alternatives. The Commission expr~:ssed Crust ration that 
the limited selection process used by FPL to se lect Cypress did not 
facilitate the Conmission' s statu tor:· responsibility t o determine 
the most cost-effective generating unit under Section 403.519, 
Florida Stat utes. In part the Commission stated: 

In this case we find that FPL' s selection process was 
less than optimal . FPL did not ensure that all 
interested parties had an equal opportunity to submit 
capacity proposals, but instead considered one project 
left over !rom a 1989 request for proposals (RFP) and 14 
unsolicited proposed projects . As a result, fPL did not 
adequately consider all potential purchased power 
options. (Order page 16) 

Any non-utility generator, having seen the price in FPL' s 
next need petition, will be able to intervene in the need 
proceeding a nd put a better price on the table . H a 
need is th .. n denied because the proposed plant is not the 
most cost-effective alternative available, the process 
could repeat itself ad infi n!tym, with the need never 
being f illed, and wi th more coat-effoct lve alternatives 
presented at each successive need determination 
proceeding. (Order page 17) 

J oint Pet ition to Determine Need by Cypress ~nergy 
Partners, L. P. and rlorida Power and Ligl ~ Company, Docket 
920520-eQ, Order No. PSC-92-1355-FOf-EQ, issued tl/23/9~. 
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Although alternative staff agrees wi th the permissiveness of need 
determination review of genera·i~n a lternat ives , we do not suggest 
that it is the more optimal method of capacity select ion . Much 
like ~PL, FPC should consider the advantages o f the RFP process and 
avoid the potential for eleventh-hour propv~als and the possibility 
of an unsa tisfied need. Doing so would allow FPC to i dentify and 
evaluate all capaci ty alternatives as we ll as reaching closure on 
the issue of coat-effectiveness during the need-determination 
process due to the intervention preclusion . Alternative staf! 
believes such an outcome is the intent of Rule 25-22.082, Florida 
Admi ni strative Co.le , and more importantly is in the public 
interest . 

Alternative staff notes that FPC previously r equested a 
certification of need for the Hines 2 unit ( formerly Polk Unit 3 
and 4) in Docket 910759-El. In Order No . 25550 , the lleadng 
officer held that FPC indeed had a need to construct the !irst two 
of the tour requested units but tha' a need for the last t wo was 
premature at that time. The granted need for the first t wo units 
came in part due to FPC having "evaluated ten alternative 
gene ra tinq plans in it!! Integrated Reaou rce Study. The:.e plans 
included various generating technologies, as well as purchased 
power options from other utilities. •• (page 37) !n addrcs:sing the 
final two units, now known a s Hines 2, the Hearing officer stated: 

At this time, I will not make a findin~ on how Florid~ 
Power should meet the needs o! i ts third and tourth 
units. I will not require bidding fo r pur cha sed power to 
avoid construction of these units for t wo reasons : the 
need for the third unit is not maturo, ond wo have no 
polic y or rules requiring bidding. However, Florida 
Power should reevaluate all of the options f or meeting 
the needs of the third and fourth units be!ore requesting 
certif 1cation in order to ensure that it chooses the most 
cost-ef fective option. (page 40) 

But f or tho maturity of tho need and the lack of a bidding 
rule , alternative staff believes the Hearing o!!icer had all 
intentions of requiring FPC to •reevaluate all of the optlons • 
before granting the second part of FPC ' a requested need . This 
Commission should impose the same requirement . According to its 
petition, FPC roow believes that the need tor the remaining two 
units is mature. Likewise, since 1994, this Commission has had a 
rule requiring bidding. 
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As a general matter of policy, alternative staff believes that 

bypassing the RFP process ultimately contributes to stifling the 
economic benefits of competitive generation in Florida. If in fact 
Hines Unit 2 is the most cost-effective al\.ernative for FPC's 
ratepayers , this would be confirmed during l he initial stages of 
the RrP process. However, if this is not the case, t~is too would 
be confirmed and the process will have wo rked as originally 
intended . 

Though presented as new in!ormation, alternative staf! 
believes t hat FPC has known of its near-term need for additiona l 
capacity resources since the early part of t his year . Tnis 
realization s hould have prompted rPC to start the RrP process at 
that point in time . Having done so, finalization would be very 
near complete and FPC would be concentrating its efforts on a 
determination of need instead of req•Jesting the instant waiver. 

FPC' s curr ent TYSP filed i n April of 1998 indicated that its 
next planned generation addition, known a11 Hinea z, was a 467 MW 
combined cycle unit to be ready for commercial operation by 
November 2004. FPC's TYSP also indicated that it expected t o drop 
below its 15 percent winter reserve margin criteria in tho year 
2000/01. FPC explained that it intended on covering this shortfall 
with short-term power purchases. FPC was also <~ware of the 
potential termination of the 75 MW Panda-Kathleen, L. P. s~~ndard 
offer contract.' Furthermore, though fPC knew it already had loss 
than sufficient capacity resources during the Winter 2000/01 time 
frame, it was negotiating with the City of Barrow in early May for, 
and has subsequently signed, a five year full-requirements power 
supply contract beginning in 1999. 

With this information, alternative staff believus that FPC was 
fully aware during the early part of this year that additional 
capacity would be needed beginning in the year 2000 . It is unclear 
why FPC did not seek to issue an RfP at that point in t ime. Having 
done so, FPC would be no less than six months into the prv~ess by 

1 Staf f received notification from flo rida Powor 
Corporation on July 20, 1998 that it had oCfic ially terminatod 
the standard offer contract with Panda-Kathleen, L.P. due to 
their failure to per form. 
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~~: Should t his docket be closed? 

• 

R£CQMHENPA;IOH: This docket should be closed if no person whose 
substantial interests ar e a f fected by the proposed oction files a 
protest within the 21-day protest period . 

STAll ANALYSIS: At the conclusion of the protest period, if no 
protest is filed, this docket should be closed . 

- 19 -


	January No. - 4840
	January No. - 4841
	January No. - 4842
	January No. - 4843
	January No. - 4844
	January No. - 4845
	January No. - 4846
	January No. - 4847
	January No. - 4848
	January No. - 4849
	January No. - 4850
	January No. - 4851
	January No. - 4852
	January No. - 4853
	January No. - 4854
	January No. - 4855
	January No. - 4856
	January No. - 4857



