
M E M O R A N D U M  

December 14, 1998 

TO : DIVISION OF RECORDS AND REPORTING (BAY0 

FROM : DIVISION OF WATER AND WASTEWATER (REDEMANN) 

R E :  DOCKET NO. 981781-SU, APPLICATION FOR AMENDMENT OF 
CERTIFICATE NO. 247-S TO EXTEND THE SERVICE AREA TO THE 
BUCANNEER ESTATES IN LEE COUNTY BY NORTH FORT MYERS 
UTILITY. INC. 

Enclosed please find a letter dated December 9, 1998 from MI. Martin S. Friedman from 
the Law Firm of Rose, Sundstrom & Bentley, which should be placed in the Docket File. 
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,?e:< ___.GC: Division of Legal Services (Ferguson) 
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ROSE, SUNDSTROM & BE", m 
2548 BLURSTVNE F'uim D m  
T,u.~w&re, FWRDA 32301 

(850) 877-6555 

December 9, 1998 

VIA HAND DELIVERY 

DEC 2 3  1998 Mr. Richard Redemann 
Florida Public Service Commission 
Water and Wastewater Florida Public Service Commission 

Division of Water and Wastewater 2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Re: Docket No. 981781-SU; Application for Extension of Service in 
Lee County, Florida to Buccaneer Estates 
Our File No. 16319.29 

Dear Richard: 

You asked that I provide you with a copy of the DEP Consent 
Order which required the Buccaneer Mobile Estates Wastewater 
Treatment Plant to connect to North Fort Myers Utility, Inc. I 
believe that some historical information will help put this matter 
into perspective. In 1991, Lee County adopted Ordinance No. 91-01. 
which required mandatory hook-ups to central sewer systems when 
they are available to property previously served by an on-site 
disposal system. A copy of that Ordinance is enclosed for your 
information. On November 19, 1997, this law firm, on behalf of 
North Fort Myers Utility, Inc., advised Mobile Home Communities, 
the owner of Buccaneer Estates, that it was invoking the provisions 
of Ordinance 91-01 and that NFMU expected connection within 365 
days of that date, which coincidentally coincided with the 
expiration of the Buccaneer Estates wastewater treatment plant 
operating permit. A copy of that letter is also enclosed. 

The DEP, in order to resolve the outstanding environmental 
problems at the Buccaneer Estates wastewater treatment plant, sent 
Mobile Home Communities a proposed Consent Order, a copy of which 
is enclosed. Buccaneer Estates did not enter into the Consent 
Order for fear that it would appear as if it was consenting to the 
DEP action, which would have possibly had an adverse effect in its 
actions under Chapter 723, Florida Statutes, for passing through 
the costs to the park residents. However, that proposed Consent 
Order does set forth the problems that existing at the wastewater 
treatment plant. You will also note at paragraph 10 the reference 
to connecting into a regional sewer system which refers to NFMU. 



LAW OFilCES r. 
, JSE. SUNDSTROM & BENTLEY, LA 

2548 ELAIRSTONE PINES DRIVE 
TALLAHASSEE. FLORIDA 32301 

(850) 877-6555 

November 19, 1997 

Mr. Limy Knight 
Mobile Home Communities 
28050 U.S. Highway 19, North 
Suite 406 
Clearwater, Florida 34621 

Re: Buccaneer Village Mobile Home Park 
Wastewater Treatment Plant 

Dear Mr. Knight: 

On several previous occasions we have advised YOU, on behalf of our client, North Fort 
Myers Utility, Inc. ("NFMU') that central sanitary sewer service is available to the Buccaneer 
Viage community in North Fort Myers, and further, that NFMU has a 16 inch force main 
abutting the entire northern perimeter of the subject Park. The fmt such notice was by my letter 
of November 18, 1996 to Paul Adams of S T B ,  your agent. Therefore, pursuant to Lee County 
Ordinance No. 91-01, you are again reminded that Buccaneer had one year from that date of 
Notice of Service Availabiliry from the central system ("U) to interconnect. 

Further, we note that the Florida Department of Environmental Protection Operating 
Permit for the subject facility expires on November 23, 1998, which coincides with the second 
anniversary of your date of mandatoxy interconnect. The Cost and expense, and six month lead 
time involved in preparing an application for renewal of the operating permit for the subject 
wastewater treatment plant is substantial. Accordhg to our client's information, the wastewater 
treatment plant at Buccaneer Village cannot pass the required mounding test at the percolation 
ponds, and further (on information and belief) the plant cannot handle, either hydrologically or 
biologically, the through-put of the system during both the peak months of occupancy and also 
the peak rainfall months. Therefore, it is only proper that we begin at this time designing the 
most favorable interconnect terms and conditions that we can on behalf of the subject Park and 
its residents. 



'Mr. Larry Knight 
November 19, 1997 
Page 2 

I look forward to working with you in negotiating an acceptable service agreement. 

Sincerely, 

TROM & BENTLEY, LLP 

william E. s u n h " ,  P.A 
For the Firm 

WES:jmt 
cc: David Fell, Esq., MHC 

A. A. Reeves, N!3!SJ 

ROSE. SUNOSTROM & BENTLEY. LLP 
2548 B U I A ~ ~ ~ N E  PWES ORIVE. TAUHASSEE. FLOR~DA 22301 



LEE COUNTY ORDINANCE NO. 91-01 

AN ORDINANCE OF LEE COUNTY, FLORIDA, TO 
PROVIDE FOR THE MANDATORY C0NNECTIQP.I OF 
ON-SITE SEWAGE DISPOSAL SYSTEMS TO PUBLICLY 
OWNED OR INVESTOR-OWNED WASTEWATER COLLECTION 
SYSTEMS AFTER NOTICE THAT SUCH A SYSTEM IS 
AVAILABLE: PROVIDING FOR DEFINITIONS; 
PROVIDING FOR AN ADMINISTRATIVE WAIVER OF THE 
MANDATORY CONNECTION: PROVIDING FOR 
PENALTIES FOR VIOLATION; PROVIDING FOR REPEAL 
OF ORDINANCE 76-17; PROVIDING FOR 
SEVERABILITY AND AN EFFECTIVE DATE. 

hXEREAS, Section 1, Chapter 69-234. Laws of Florida. 

1969, provides that in accordance with the provisions of Article 

VIEI, g 1 of the Florida Constitution, counties shall have all 

powers of local self government including government, corporate, 

and proprietary powers to enable them to conduct county 

government, perform county functions, and render county 

services, and may exercise any such powers for county purposes 

for health, safety, or welfare of its citizens not inconsistent 

with general o r  special law; and. 

WHEREAS, the Board of County Commissioners have 

previously adopted a Lee County Comprehensive Plan (the "Lee 

Plan") which incorporates the valid state and federal law 

objectives, which include, -cspectively, re-use of treated 

sewage effluent for groundwater recharge purposes and the 

elimination of as many source points of pollution as  possible, 

as is mandated by federal public law 9 2 - 5 0 0 .  and this ordinance 

is in furtherance thereof: and 

hHEREAS. the Board of County Commissioners of Lee 

County. Florida, recognizes that Lee County currently has, and 

will continue to have in ttie fOreSeedbl@ future, far too many 
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package sewage treatment plants and septic tanks to allow and 

provide for the continued protection, planning, and management 

of Lee County's water resources: and, 

WHEREAS, the county desires to encourage the r e - u s e  of 

wastewater and to prevent the increasing degradation of Lee 

County's water resources, both surface and ground waters 

resulting in a lower quality of life and potentially substantial 

increases in cost for water and sewerage services in the future, 

and to protect and provide for the continued health, safety, and 

welfare of the citizens of Lee County; and 

WHEREAS, the Board of County Commissioners recognizes 

that in the general interest of the public and to promote the 

general health and welfare of said public it is necessary to 

encourage the use of publicly owned or investor-owned sewerage 

systems and to minimize the u s e  of on-site sewage disposal 

systems . 
NOW, THEREFORE, BE IT ORDAINED BY THE BOA2.D OF COUNTY - 

COMMISSIONERS OF LEE COUNTY, FLORIDA: 

SECTION ONE: FANDATORY HOOKUPS TO CENTRAL SEVERAGE SYSTEMS 

The Board of County Commissioners declares that it is 

the policy of Lee County to require that each on-site sewage 

disposal system in Lee county, developed under the provisions of 

applicable law (except approved on-site gray water systems 

developed under the provisions of law and administrative rules), 

shall connect to a public. non-Profit, o r  investor-owned central 

wastewater collection system within 365 days after notification 
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by mail o r  by publication that such a system's collection lines 

have been installed immediately adjoining the property served by 

the on-site system. Upon such connection, .. the owner or 

beneficiary of such on-site system shall cease to use any other 

method for the disposal of sewage, sewage waste, or other 

polluting matter. All such connections shall be made in 

accordance with the applicable rules and regulations for such 

connections, which applicable rules and regulations may provide 

for, among other things, a charge for making any such connection 

in such reasonable amounts as shall be determined by the 

appropriate authority and pursuant to applicable law. 

On-site sewage disposal systems other than standard 

septic tank systems shall be exempt from this section provided 

that such a system has maintained continuous compliance with all 

rules, orders, statutes, and/or regulations, relating to the 

operation and maintenance of the facility, of any regulatory 

agencies or governmental authorities having jurisdiction over 

that facility. 

The Board of County Commissioners shall be the final 

administrative decision-making body with respect to all issues 

relating to the mandatory sewer connections pursuant to the 

terns and conditions of this Ordinance. 

on-site sewage disposal system has not been out of comp 

any time during the preceding 12 months before the not 

SECTION TWO: DEFINITIONS 

(1) "Continuous ComDliance" shall mean that the 

iance at 

f icacion 
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by mail or by publication as referenced in Section One of this 

Ordinance; with any rule, order, statute, and/or regulation 

relating to the operation and maintenance of the facility o f  any 

regulatory agencies or governmental authorities having 

jurisdiction over that facility. If an equipment malfunction 

that causes a transitory or temporary violation is immediately 

repaired by the owners of any affected system, such malfunction 

shall not be deemed or construed to cause the system to be out 

of "continuous compliance" for purposes of Section One, herein. 

( 2 )  "On-site sewase disaosal system" shall mean any 

sewage treatment or disposal facility not equipped for effluent 

re-use, whether serving individual buildings or units, or 

several buildings or units, which treats or disposes of human 

body or household type wastes. Such systems include. but are 

not limited to, standard septic tank systems, laundry wastewater 

systems, and individual "package" sewage treatmenr plants which 

ace installed or proposed to be installed on land of the owner 

or on other land to which the owner or owners have the legal 

right to install a system and which primarily serves o r  proposes 

to serve the owner's property or development. 

SECTION THREE: ADMINISTRATIVE WAIVER 

The requirement of mandatory connection as set forth 

above may be waived administratively by the County Administrator 

if he or she, or an authorized representative or agent, with the 

approval of the Department of Health and Rehabilitative 

Services, determines that such conncction should not be 
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required. Any such waiver shall be limited to a specified time 

period, not to exceed 365 days. and shall be based o n  a written 

finding that one or more of the following conditions exists: 

(A) The central wastewater system does not have 

sufficient capacity to serve the additional 

demand; or 

(B) Connection to the central wastewater system 

imposes an undue financial hardship if such 

connection is made within the time period as 

specified in this ordinance. 

SECTION FOUR: PENALTIES 

A violation of the provisions Of this Ordinance shall 

constitute a misdemeanor of the second degree, punishable as 

provided by Florida Statutes, for each day or time of 

occurrence. Additionally. a violation of the provisions of this 

Ordinance may be punishable by a civil fine of up to $l,OOO.OO 

per day for each day or time of occurrence. 

SECTION Frm: REPEALER 

Lee County Ordinance No. 76-17 iS superseded by this 

ordinance and is therefore repealed and of no further force and 

effect. 
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SECTION S I X :  SEVERABILITY 

If any section, subsection. sentence, clause, or phrase 

or if any portion of this Ordinance is found far any reason to 

be invalid, or unconstitutional by any court of competent 

jurisdiction, such portion shall be deemed a separate and 

distinct, an independent provisions, and such holding shall not 

affect the validity of any remaining portions thereof. 

SECTION SEVEN: EFFECTIVE DATE 

The provisions of this Ordinance shall become effective 

immediately upon receipt from the Secretary of State that said 

Ordinance has been duly filed with the Secretary of State of the 

State of Florida. 

TEIE FOREGOING ORDINANCE wa s offered by 

Commissioner Judah , who moved its adoption. The 

motion was seconded by Commissioner St. C e m y  , and being put 

to a vote, the vote was as follows: 

JOHN E. MANNING 

DOUG ST. CERNY 

RAY JUDAH 

VICKI LOPEZ-WOLFE 

DONALD SLISHER 

AYE 

AYE 

AYE 

AYE 

ABSENT 
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DONE AND ADOPTED this 2nd day of January, 1.991. 

BOARD OF COUNTY COMMISSIONERS 
OF LEE COUNTY, FLORIDA 

ATTEST.: ......, .... 

BY * C M  
Vice- C h a i r m s n u  

APPROVED AS TO FORM: ~' .....: 

urrlce of County Attorney 
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Charlie Green - 
Clerk Of Circuit Court 
Lee County, Florida 

STAT; O F  FLORIDA 

COUNTY O F  LEE 

I,  C h a r l i e  Green, C l e r k  of t h e  C i r c u i t  Court ,  L e e  

County, and ex-Off ic io  C l e r k  t o  t h e  Board of County 

Commissioners, L e e  County, F l o r i d a ,  do hereby c e r t i f y  

t h a t  acknowledgment has been rece ived  from t h e  

S e c r e t a r y  of  S t a t e  on t h i s  1 1 t h  day o f  January ,  1 9 9 1 ,  a t  

8 : 4 8  a.m., o f  the f i l i n g  of L e e  County Ordinance NO.  

91-01 d u l y  adopted by t h e  Board o f  County Commissioners 

a t  t h e i r  meet ing he ld  on t h e  2nd day o f  January ,  1 9 9 1 .  

Given under  my hand and s e a l ,  a t  F o r t  Myers, 

F l o r i d a ,  t h i s  1 4 t h  day o f  January ,  1 9 9 1 .  

C d  of County Court . Comptroller . Auditor . Recorder. Custodian Of Au County Funk 
p.0. Box 2469 Fort Myers. Florida 33902 (813) 335-2283 Fax: (813) 335-2440 

. . . -- _ _  
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PHONE M3. : 9415432226 Dec. E5 1558 18:SEFM F1 

utailization vastantar treatment f a d l i t y  ("facility") with 
chlorinated eiiluant to percolation ponda. Tho Facility is 

located at  Latitude: 26* 4 1 '  29"  W Longitude: 81° 52' 5 3 "  H. 

4.  Respondent violatad Florida Administrative Code (P.A.C.) 

Rule 6 2 - 6 0 0 . 7 ~ 0 ( 1 )  which requires t h B t  in the ewnt thit m y  

trearmt plant, reuse, or dLaposrl OYsteQ is terapor8rily unable 

t o  C o l g l y  with any of  zho conditions o f  the pennit  due to the 

breakdown of equipment, power outages, deatruetion by hazard a: 

fire, w i n d  or by other cause. +hr permittoo mhall notify the 

Dapartaent and the local program (where existing). Notification 

shall be made in penen, by telephone, ar by talegrapb.to tbe 

nearast of'ice of the Departaont and the local prcgram within 24 

hours of breakdown or malfunction. 
log book indicated that tha facility was WBShing out on January 8 

and 9, 1398. It was also notad in the log boek on January 10, 

1998 that  t.hm m l n r j n p  lint= waR hrnbn and nnt rPFnirPd u n t i l  

January 14, 19911. aepartmant r:oGLIMs indicata that the 

A raview CZ the facilityrs 

B-pLLMl-,,L woo h"L W L L E l d  "L u.eoc o.=..L- 

5 Pmpnndnnt rrlalrtad T 1 r miln r t m n  7 r n l 7 1 ( a )  uhirh 
states Chat t h o  release or disposal CY! excreta, sewage, or other 

vastavatar's or daaestic wastewater trrsiduals vithout providing 

proper traatsnmant is prohibitad. 

i a " A l b @ h . .  %&a& ul--i~-&%=. ~ l l l u u i a  C L ' u  UL nauu psmi anka 

thr adjacent ground surfaces. 

Pipon were found in tha 

6 .  Reapondent violated P-A-C. Rule 62-600.410(6) raquizeo 

that all facilities and equipSmnt necessary for t h e  trehtnmt, 

ruure and d i s m a l  a i  doacstlc waatevatw OC 8onest.ic vastswat*= 

1 



PHOM NO. : 9415432226 Dec. 09 1998 lE:57W P2 FROM : GLD BRIDGE PWK F- 

sda ' s 233s P.04 Jun-ar-me 0 3 ~ ~ 7 ~  1 8 8  publfo works 

ruidu.18 e h n U  be ynaintoinod at a minimu, SO am ta Zunctian OS 

intended. 

+ha pumps off. 

br operotod with t w o  purp.. 

Thc freility*s liftstations vere belag r u n  w i t h  o m  of 

collection system lift atationa are designed t o  

7 .  Having ruchnd a resolution of the matter t h m  0epart"t 

md tho Re6pondent putually agree and it 1s 
0": 

8 .  Respondent shall comply vlth tAc following corrective 

actions witbin the stated time periods: 

(A) within f fva (5) days &tu tb t fZactive date of M i 6  

Consent Order Reapondent oh.11 retain +he servicas of a 
Ylorida profosaiona2 u~sineer iar the purpore of& 

(1) tvaluating the subjact Facility including the 
offluont d i e p o n d  myatam and lerociatmd nevaqo 

collection system to  discover tho cause oz c a u s a  of 

the noncompllancs. 

be 8uBmitted to the Departxaent witbin thirty (30) 

days of the effective dab of t h i o  Cansent O r d e r .  

(2)  ~ e d q n i n q  rcdiricatiana of the Facility, e f r z u n t  

A copy o f  this evaluation shall 

disposal  systun, and/or sevage collection syystens to 

ensrre the Facility and effluent disposal s y s t e a  

will funation in f u l l  and conaimtent complianc8 w i t h  

811 applicabh nalm 02 tbe DepPTtmPnt. 

camplating nn application fm A Wpartnrurt (3) 

wartawator permit t o  oonstruct thc adf l sa t iona  

lfstad i n  subparagraph 2,  .bow, if such a persit i s  

required. An applfo.tiOn .hall bo 8uhnitted vithin 



rhty  (go) days or thr rf fect ivo  data of this 

Conoant * d e .  

Overseeing the colutrrretfon of any aedifieations t o  

thc Facility, effluent disposal q t s t p m ,  or 

oo lhck ion  system. 

suhmftkinq t o  the Dcpastsant an engineer's 
c8rtification of complation stating that we 
construction 02 modifications to the Facility, 

eriluent disposal  syatam, or aollactton eysten have 

been aanstruatad in recerd.nce w i t h  the pravisisns 

of the w a s t e w a t e r  "nit refatenced in SubparAgraph 
3, above, i f  applicable. 

contacting M a  Depa-nt's Domestic Waste 

CompLi8nca ~napoctor by talephone or i n  praon  prior 

to the in i t ia t ion  o f  tho t reet inuat  syotan evaluation 

l i s t e d  in subparagraphs 1 and 2, dxavo. 

Providing a11 requastad infornution in vriting 

vlthis ta i r ty  ( 3 0 )  myr after  rsceipt o f  such a 

rewst  in me event the Dopartasnt requires 

additional inforeation i n  order to procars tha 

vastwater perait application list84 in subparagraph 

e. above. 

Respondent shall conpl~ta the construction of t?re 

swage treatment modification ?=furad ta in 
sub-paragraph a . ( A ) { l ) ,  rbove, urd rubrait mn 

nnginear'fi certifioation of conplation to tha 

Departaant ritain z h i z t p  (39) days after t h o  

4 



waatawutar pernit authorising said aoastructian it 

ioouob. 
(a) R'ery calendar quarter aftat the affective data of this 

c o n o a t  oruer, Roopondant: shall  submit in vritinq eo the 
---ant B report containing inforaation concernlng 

the status and progress of projects be+ completd 

under Mis Consent ordor, inSoraatlon as to compliancr 
or noncomplianca w i t h  tbn appllerblo requiramenta of 

this Consant Order inaludFng con6truction requireaents 

and efSiuent limitations, 'and clay raaaons for 

noncompU.nce. such raporb shall  also include (L . 
projection o f  the work ta ba phiomed pursuant to t h i s  

Consent Order during the fOllouinq 12 month period. 

roports shall  be 6ubmitt.d to the Demrtaent wiL\in 

thirty (30) days Zollovlng the end of tho Quarter. 

The 

9. Within thirty (30) 4.7s of the effecttlvo date of this 

Conrent Order, ilespondcnt shall " i t  to the Department a 

detailed Opatation and Meintenlnca Performance R e p o r t  meeting a l l  

of fh. requirements of Chapter 62-600.738, 7.A.C. 

10. within n i n e  so dayr of the effective date o f  t h i s  

Order thn facility shall be in full eorpliancr vith Chaptar 0 0 3 .  

Florida Statutes ("F.S."), and ths rules prmulgated thereunder, 

Florida Adslnistrative Code (F.A.C.) Ctiapter 62 or connected to a. 

pqianal sewer syystaa. 

-- 
_ _ _ _  - -. -- 

11. In the w o n t  or a sale or conveyance of tkr saciliry or 
of the property upon which thc Facility is l a u t s d ,  i r  all of the 

raquirements of t h i s  consent Order have not bean fu1l.y sat isf ied,  

Respondent shal l ,  at least 30 days prior t o  the sal. or 

5 



aonveyanca of the property or ?aaility,  (1) not i fy  the Depark&an% 

of such male or convayanao, It) provide tha nama and address of 

UU purchaser, or operator, OT xnarsoaa(s) in control of the 

?8cilS.ty, bnd (3 )  provide a copy Of this Consent Order with ~ 1 1  

af%aehhmsntr to the n4v mer. o d e  or conveyance of the 

Facility, OF the property upon which t h P  ?acility is located 
Shall rich raliova %be Respandent 82 t2ke obligations impoaed i n  

this conaent Order. 

%a. Withia thirty O O J  b y =  of tac  effective date of t h i s  

Consent Order, Respondent shall pay th* Deparkaent $io,soo.oo In 

uottl8ment of t h m  mattera addrassed in thin Co-t ordor. Thin 

EPaunt includes $10,000.00 in Civil p.nalties for aLlegtd 

Violations of Soofion 403.161, ?.S., and o f  the D a m a n t I s  

rU1.s and $500.00 for oo6ts and expanses i n a x 7 e d  hy the 

Doputmant during the investigation of this mattar and the 

preparation and tracking or ais Camsent order. 

=de by cashier's check ex mney orda.  me inst"t 6hall b. 

aade payable to ''The Department sf ZnVhonmpntal Protaction* and 

ailall Include thereon the OGC !umber aarfgnad t a  L5ia Consent 

Order and the notation uEcosystea Management and hatoration 

Trust Fund.. "e payment shall k sent to  the Department of 

Ennvironmmntal Protaction, P.0. Beox 2519 Fort -ora, F l o r i d a  

Pawent shall be 

3 3 9 0 2 - a m .  

1.1. Respondent agrees to pay the Depar+aont st ipulated 

penalties ln the rmpunt of $100.00 per day for each and every day 

Respondent f a i l s  eo t h z l y  eonply with any of the r.quLraments of 

Paragraphs 7 through 1 3  of this Consent order. 

stipulatad penalty shall be assessed for each violation of t h i s  

A ..parate 

6 
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. '  Ju,n-P4-pB 08:40P ler 3 public uorks p i a  ;s 2 1 3 ~  P . 0 8  

Consant Order. UAthia tkirty 0 0 )  d8ys of vritter: dmand frcra 

tke Departmunt, itaspondent s h a l l  nak8 payment of the appropriatE 

atipulotad paruir10~ to Tho vepartmant of Environanontal 

Protection* by oachior's oheck or money order and shall include 

+hereon the OQC number asaignad to this Consent Order and t b  

notation "Ecosystem Monaqemsnt and Bestaration 'Lrwc Fund." 
Pament .hall be sen+ to tha Depu+-nt of xmrironmentrl 

Proteetion, P.o.  BOX 1549 Fort Wars, Florida 33902-2549. The 

M r r t P e n t  MY aake deunds  for "nt at any time a i t u  

v io la t ions  occur. 
Diwrtaent frcm f i l i n g  s u i t  t o  specifically aniorce any t u a a  

th i s  ConPent Ordar, Any penaltias esaassad under t h i s  Paragraph 

s h a l l  be i n  addition to the se t thment  sum r g r s e d  to in Parngraph 

9 Of t h i s  consent Order. If +he MPartaent i s  requirad to file a 

lav8uit to recover otipulated penaltias under this Paragrnph, the 

Dopartsmnt will not k foraclosed from seeking c i v i l  p e n a l t i a s  

for  violations of this Cansent Ordar i n  an amount graater than 

+he etipulatad ponaltias due under t h i e  Paragraph. 

nothing in this Paragraph shall prwent the 

I). If any ownt, inoludinq administrative or juhicial 
ci1all8nges by third part i e s  ~ ~ i r ~ l a t e d  t o  M a  Roopondor.t, OCCU-8 

which causes delay or tho reasonable l ikelitlood ai delAy, in 

C W p l y h g  with ths requir8ments of t h i s  Consent Order,  Raspondent 

 hall have the burden of proving tha delay uae or vi11 bo CRUS& 

by Circumstancar beyond the reasionahlm control of the Respondent 

and o u l d  npt haw b.m or cannot be ovoscome by Raspondent's due 

diligence. Economic circruastanc88 o h s l l  not be considered 

circustames beyond the control of X~SpOndOrlnf, nor sha l l  the 

Zailute of a contractor, subcontractor, matarialaan or other 



agent (col1aatively referzad t o  as wcontractorm) to vhaP 

ro8ponsibility for ~ r t o r a a n c c  is &lagated t o  mtnt contrraturlly 

. imposmd deadline8 be a cause beyond tho control of Rocpondme. 

unless tha  cause of tho c o n t r a ~ r ' r  late puforraMe vae also 
kyond #a contractor's control. 

CaUdnq delay, or upon becoming aware Of a potential far delay, 

MSpondent sh811 notify tho Department orally within 2 1  hours or 

by M e  next  worJcing day and s h a l l ,  w i t h i n  sawen ca lendu days of 

oral notificatlon to the DepartaMt, notify the Qepnrtaent Fn 

writing of the antiaipsted length and oauac of tke dclny, +he 

Reasuros taken or t o  be takon to prevent or lahimire Chr dolay 

and t h m  timetable by whioh mopondent intends to implamant these 

aaasureS. 

delay has baon or  will be caused by circumstances hey& the 

reroonabla control of ILengondenk. the time for parfomneo 

haraunder shall be atanded for a puled O q u a l t o  the  agreed 

dmlay resulting P r a n  cueh cir-tanao. Such ogreemant shall 

adopt all reasonable meaaures neuessary t o  avoid or &imlza 

&lay. F a i l u r e  of Respondent to camply w i t h  the aotico 

rqulrsaxents  of this Paragraph i n  a timoly "mar shall 

SaMtltute a waiver of Respandent's r igh t  ka request an extension 

of ti- for compliance with tha requirerents af t h i s  Consent 

O r d e r .  

Upon occuxxmne. of an evurt 

If the partlaa can agree thaf +he delay or ant idpazed 

15. Oeurons w h o  are not parties to this CDnfent Order, but 

whose eubotantial interests are atfacted by thir Consent order, 

hrva a right, pursuant to Sections 110.569 and 120.57 ,  P.S., to 

petition fOr , an  Administrative heaarlng on it. 

contain the information set Cor* b d o v  and m u s t  be filed 

The Pet i t ion  nuit 

a 
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[mnnimd) st thr n r = p r t m m t * m  nffisa nP Ranoral rminqal, serin 

C009omeal th  ~oulevard, xs# 35, Talhha8ra*, rlorida 3239s-3000 

within 2% dam of rocripe of this notiae. 

rpst also be .ail& at tho tima ot filing te the District ofriea 

rimed above a t  the addrarr indicated. 

within the 111 days euxmLitutra h waiver a t  Wly right  such porran 

has t o  an adninirtrative hearing pursuant t a  Sections 1 2 0 . ~ 6 9  m n d  

A c o w  of the pet i t ion  

Failure t o  file a petition 

110.17, ?.S. 

Thr petition ahall rmntain thn fnllnuina in lamat inn:  

(a) The name, address, and telephone number of each petitioner; 

the Department's consent O r d e r  identification number and me 

Cawrty in vhicn thb bubjeat IRattW or a C t S V i t Y  Is lsasted; (a) A 

statonant at how and when each petitianer recsived notice of the 

Cenaent order1 (c) A satamemt of how each petitianer@s 
~ubatantial i n t u u t a  e a  affected by the Consent order; (a) A 

statamant of the matorial facta disputed by patitioner, it any: 

(0 )  A rtatemcnt of facts vhich p t i t i o n e r  contends w a r r a n t  

r e v u 8 ~ l  or modification af tha Cnnaient Order; (f) A statement of 

Vki& XUl.rL 3t: ilhLuL:.rm & L L t b b U  &bzaLdmh k 4 d ' ' &  X & v r r S & l  OL' 

m o d i r i - t i o n  a+ the consa- order; tg) A a t r t a a t  of the.relief 

8 0 U q j l t  by petitioner, stating p Z S C h 8 1 y  tha action petitioner 

wants tho Departaent to taka w i t h  mpopac%t to the Cansent order. 

23 h p.titi6ib t fha ,  & & d i H h t I ! & I t h %  htatrhg P%!&C&LlS IS 

designed to  L o ~ u l a t .  agency action. Accordingly, the 

~ p a r t a a n t ' c  f i n a l  action may be di f furnt  iron the position 

taken by it i n  chis notic.. Persons whoa. eubatantial inttreSt8 

ulll be affected by any decision of the wpartnent w i t h  regard to  

... 
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M e  aubjact Caneant ordar h a m  th8 tight to  potition to bacooe 
P W t Y  t0 the procamding. 
requirements apecirird above and b. f i led (rafoived) within 21  

days et rocaipt of t h i s  noti- fn the Office of General Counsel 

bZ tan above address of the Department. Failurrr to petition 

W i t h h  t h e  allwed t h e  Lraas cons t i tu tes  a w a i v e r  of any right 

Such pereon has to request a hearing undor Soetions 120.569 a d  

lZU.57, F.a., and to participate as a party to thie proeaaing. 

Any +Vbsopuent intervention vfll only ha ai. +.ha rpprrwal of tha 

W u i J i i w  vtflwmr upon m o t i o n  tiled pursuanc co w d - ~ . o i o ,  T.A.C. 

The petition mU8t Conform to tho 

A person whose rubstantla1 intarest. are affac-d by the 
Conaent Order may file a timely p t i t i o n  for an adniniatrativa 

haarinq under Sections 120.569 and 120.57, Florida Statutar, or 

MY F ~ Q Q M  to pursua noahtion a8 an alternative remody under 
Section 120.573 beLoro M s  d u d l i n e  f o r  f i l i n g  a petition. 

-sing mediation w i l l  not advm.ly aiieet the right t o  a 

hparinq if mediation does not result in a sattlexient. 

procedures for purrruing mdiation are rat fori& below. 

me 

Xrrdiation alry only take plaoe 1 X  tho Departsent and all the 

Ple iOO t o  -0 pWOm.adhQ .qrU bkrb rad.lkiM im BplR.prhkC.. A 

-son m y  puroua lnediation by rscldina a amahtian 1gr8m~f 

w i t h  811 parties to the procaeclinq 

Respondant:. the oepartnent. and any person Umo has filed a timely 

and sufficient petition for a hearing1 and by shoving hov tha 

(vhich include the 

subsrantla1 Intaroi ts  as? each d i a t i n g  party PEP affected hy the 

Cmnm-nt Qrdsr. Tha oqrasmant musf k f l l a d  In (rsueLwc4 bY) chr, 

Ofiica o f  Ganersl Counsel of the Department at 3900 camonvaalth 

10 

/. .. .. . .  ... . .. 



Boubvmrd. Xs 135, Tollrhausee, Ploridr  32399-3000, by the 6-c 

dm8alina as set forth above Cor tls filing of a petition. 

The &me" to nediate must include the folloving: 

(a) Tho aeme8, addra88ar. urd tolrgbono nuabors of any 

person8 who u y  attend the nadirtion) , 

tb) name, address, and taf.pbons numbrr ai. +ha modhtor 

-Lacked by -e p8rtien.  or a provlsisn f a r  salrcting a iadir+or 

within a q O O i f 1 8 d  time1 

( c )  The agreed allooation of the costs and fees associatad 

w i t h  the modiation; 

(d) Tha agreement of the partias OD fh. confidantiality of 

discuaaions and dotunonta introduced during mediation; 

(e) fie date, t i m e ,  and plasa of the first modiation 

S o b S i O n ,  or a deadlfM for holding the S i r s t  -ion. if no 

udhtar bar: yet baan chosen; 

( f )  The m e  of each party's rapraoontativa uho shall have 

au+hority t o  settle or rsccwmnd 8 a t t h " t ;  urd 

( q ]  kl+.htz. w t  r Y b l i L a n t i v a i  ut hcni t1.c bub&t&aktihl Int:*i-arta 

d c r i l r  v d l r L l r i ~  PAL, n l l l  Lo ~ l t u L - J  LJ U.s - - L L a  - 
proposed action addressed in this notfca of  fntant or a statement 

Olaufy  identifying tho potithn f o r  hur-  that each party has 

81rudy filed, and incorpotatiag iC by r8fermca. 

(h) The signatures of all parties or thrir authorized 

representatives. 

As pravided i n  oactlon 120.573 of thr Slorida StatUta8, the 

t i m o l y  aqremmant of a11 puticr to  d i a -  will t o l l  t h o  +ima 

l i d t a t i o n s  impas& by a n d o n s  130.569 and 120.57 Zo: zaquostins 

and holdins an adminiatrativa hearing. Unless othervise .greed 
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by fha pUrt;tu, tk. mediation pvrit ha concluded vithin sixty days 
of the execution ot the agreement. It mediation raaults in 

plltflnmnni nr rna nnrinimtrmrrvu Airpwa. tnr  n*p~rt-a,.a,t. i .ubt 

antar a final order incorporating tba agrerauwt of the barties. 

U 



under Quptors 403 and 376, F.S. 9hh consont O r d u  doe0 not 

address mottloment of any criminal liabilltion vhicb may arise 

frrrlp 403.161(3) through (51, 403.413(5), 403.727(3)  (b), 

376.302(3) and (0, or 376.3071(10), Y . s . )  nor deas it crddrs~a 

8cttl-t oF any violmtion vhlch may bo prosomutad ariminriiy or 

c i v i l l y  under fedoral lav. 

19. The D o p a m a t  hereby axprosrly rasez'VIC the right ta 

initiat. appropriata legal astion to prvvmt or prshibit'any 

Violations of 8pplicabla datxtwb, or the rules p%omulqatod 

th"mder M a t  are not specifically sddr~suel by tko tuns of 

th i s  Consant Order. 

10. The t e r m s  mnd conditfons S a t  forth b this Cdirsnt order 

may be mfarcad in a court ot compote jurisdiction pursuant to 

Ikctiona 120.69 urd 403.L21, P.S. 

terms 02 chis consuit 0r-r shall cwwtitute a violation of 

h a t i a n  403.161(1) (b), p.8. 

FAilUre to camply vlth t b  

21. The Depwtsent, Sot and in consideration of the comglete 

and thaly perfonmncn by Bupondent of the  obligations agresd t o  

in ai8 Consent Order) hereby vaivea its right to reek judicial 

iapositian Of dmaqes or civil pM.l t ies  for A l h g e d  violations 

Uvough th. date of the filing of thia consant 

i n  th is  Consent Order. 

1s outlined 

22. Respondent i s  fully avvra +hat a violation of tho terms 

of #ia consent orgp; ~ a y  su&lrat Resaandtnti tn j i i f l $n ia l  

hamaitinn nr annagom. c iv i3  ~onallz.bso Up be S1o.ooQ-00 par 

per ~Ztensa, and criaiaol pmaltia8. 



33. -try of this Consent Orbr do.. )rot r8lleve Respa-t 

O i  the need to Eomply w i t h  any and all applicable faderal, s b t e  

or lM.1 law., rrgulatlons or oruinuiaea. 
24. Ihr provisions of this c8nsent Order ahall apply to m d  

k b h d b  \I9osr +h. p&ier, *air ofticars, their dfractore, 

8brvant8, employcos, suorretwara, and assigns and all 

POrSOMr f h  ahd corporakions acting under, through er for tha 
and upan those P O X S ~ ~ S ,  f l n a  and corporations in aativa concert 

or participation w i t h  tkem. 

25. Xo mcdifintlonei of the of tb is  Consant Ordas 

.Lull 0. ottcctiva until raducerl to Witinp and axecutad by both 

md +he 0.eartSent. 

Jg. "B.rrl6~. a&R&-l-.lw-.. L-L --1--- I L -  *L&L LY -16 

adainisuative hearing pursuant to seetion. 120.969 and 120.S7,  

F.S., on the ai chia eonamnt 0 ~ 4 - i .  aw&$&d 

8akhavlodgu its right tu appeal the Cara8 oi this Consant Order 

pursumt tn station U 8 - & 8 ,  r.8., but vaivar that right upon 

s ign iy  .his canseat srdur. 

I4 
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