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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition by Intermedia 
Communications, Inc. for 
arbitration with BellSouth 
Telecommunications, Inc. 
pursuant to the 
Telecommunications Act of 1996. 

In re: Petition by American 
Communications Services of 
Jacksonville, Inc. d/b/a e.spire 
Communications, Inc. for 
arbitration of unresolved issues 
in an interconnection agreement 
with BellSouth 
Telecommunications, Inc. 

DOCKET NO. 981642-TP 
ORDER NO. PSC-99-0090-PCO- TP 
ISSUED: January 14, 1999 

DOCKET NO. 981745-TP 

ORPER 0~ CONSOLIDATING DOCKETS FOR HEARING 
AND ESTABLISHING PROCEDURE 

On December 28, 1998, Intermedia Communications Inc . 
(Intermedia) and American Communications Services of Jacksonville, 
Inc . d/b/a e.spire Communications, Inc. (e.spire) requested to 
consolidate the arbitrat . on proceedings involving BellSouth 
Telecommunications, Inc. (BellSouth l filed by Intermedia and 
e.spire, pursuant to Section 252(b) of the Telecommunications Act 
of 1996 (Act). Intermedia and e. spire assert that while each 
proceeding may involve some limited issues that are unique to one 
docket or the other, the proceedings in the two dockets (98164 2 -TP 
and 981745-TP) will involve many common questions of law, fact, and 
policy. BellSouth agrees to consolida ting bot h dockets. The cases 
are set for an administrative hearing on March 18, 22, 23, and 24, 
1999. 

Section 252(g) of the Act provide s : 

(G) CONSOLIDATION OF STATE PROCEEDINGS.­
Where not inconsistent with the requirements 
of this Act, a State commission may, to the 
extent practical, consolidate proceedings 
under sections 214(e), 251(f), 253, and this 
section in order to reduce administrative 
burdens on ~elecommunications carr iers, other 

DOCUMENT Pi l'~9[R-OATE 

0 0 5 2 6 JAN lit I 
rPsr. -R£COR05tREPORTIHG 



ORDER NO. PSC-99-0090-PCO-TP 
DOCKETS NO. 981642-TP; 98174 5-TP 
PAGE 2 

parties to the proceedings and the State 
commission in ca rrying out it s 
responsibilities under t hi s Ac t. 

The Act is clear that the State Commission may consolidate 
requests for arbitration to reduce a dministrative burdens on the 
parties and the State Commission itself . Under the Act, the 
Commission has a limited time to arbitrate the unresolved issues 
between companies. The dates by which the Commission must decide 
the unresolved issues for arbitration requests involving Be llSouth 
are less than two weeks apart for Intermedia and e. spire. Since 
the Commission's calender during the statutory windows is extremely 
full, it is difficult to schedule separate hearings for each 
arbitrated request. 

Since Intermedia and e.spire allege that many of the 
unresolved issues should be t hose in commo n to both companies, it 
appears at this time tha t c onsolidation of the proceedings wou ld 
reduce the admi ~ ist rat ive burdens on t he Commission and the 
parties. Because the Commission must decide t he unresolved issues 
in a relatively short time, it appea r s t hat it is best from the 
r ommission's perspective t o consolida te these proceedings and hold 
one hearing rather than two. 

Accordingly, the fo l lowing guide lines a r e established to 
govern these proceedings: 

1. The parties shall ident i fy two categories of issues : 
those that are common to the Intermedi a/BellSouth petition and the 
e. spire/BellSo uth petition; and those that are unique to eac h 
petition separately. 

2. All parties shall participate fully in the litigation of 
the issues that are conunon to both petit ions. The Commission's 
decision on the common issues shall be bind ing on all parties. 

3. Only the parties directly invo lved will participate in 
the litigation of the issues that are unique to only one of the 
petitions. For example, BellSouth and Intermedia may partic i pate 
with respect t c the Intermedia petiti on, a nd BellSouth and e.spire 
may participate with respect to the e. spi re petition . The non­
affected petitioner shall not present testimony, conduct cross­
examination, or file ~ brief with respect to the issues that affect 
only the other petitione: . The Commission' s decision on the unique 
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issues shall be binding only on the parties who 1 i t igated the 
issue. 

As we proceed, I may find it appropriate to meet with the 
parties to determine whether further procedural conditions are 
necessary to preserve the purposes of arbitration and address anv 
issues of undue prejudice. 

Upon consideration, I approve the stipulated request to 
consolidate. Accordingly, the consolidated cases will be governed 
by the following procedures: 

oiscovery 

When discovery requests are served and the respondent intends 
to object to or ask for clarification of the discovery request, the 
objection or request f or clarification shall be made within ten 
days of service of t he a iscove ry request. This procedure is 
intended to reduce dela y i n reso lving d iscovery disputes. 

The hearing in this docket is set for March 18, 22, 23, 24, 
1999. Unless authorized by the Pre he aring Offi cer for good cause 
shown, all discovery s hall be c ompleted by March 11, 1999. All 
interrogatories, requests for admissions, and requests for 
production of documents shall be numbered sequentially in order to 
facilitate their ident 1ficati on. The discovery requests will be 
numbered sequentially within a set and any subsequent discovery 
requests will continue the sequentia l numbering system. Pursuant 
to Rule 28-106.206, Florida Administrative Code, unless 
subsequently modified by the Prehea r ing Officer, the following 
shall apply: interrogatories, inc luding a ll subparts, shall be 
limited to 100, and requests for produc tion of documents, incloding 
all subparts, shall be limited to 75. 

Any information provided pursuant to a discovery request for 
which proprietary confidential business i nformation stat us is 
requested shall be treated by the Commi ss i on and the parties as 
confidential. The information shall be exempt from Section 
119.07 ( 1), Florida Statutes, pending a formal ruling on such 
request by the Commission, or upon the return of the information to 
the person providing the information. If no determination of 
confidentiality has been made and the informat ion has not been made 
a part of the evidentiary record in the proceeding, it shall be 
returned expeditiou3Jv to the person provi ding the information . I f 
a determination of confidentiality has been made and the 



ORDER NO. PSC-99-0090-PCO-TP 
DOCKETS NO. 981642-TP; 98174 5 - TP 
PAGE 4 

information was no L 0ntered into the record of the proceeding, it 
shall be returned LO t he person pro viding the info rmati o n within 
the time period set forth in Section 364.1 83 , fl o rida Statutes . 

Diskette Filings 

See Rule 25-22.028(1), fl o rldll 1\tJmlnl at ratlve Codo , for t ho 
requirements o! !ilinQ on diBkoLLu t c> r ro rtAin util ltio6. 

Profiled Teotimony and Exhibits 

Each party ehall pre-fil , In writing , 1111 testimo ny Lhl.lt I L 
Intends to s ponsor. Such testimon y !Jhtd I be t ypod o n 8 "' inc h x 11 
i nc h transcript-quality paper, do ub1 Bpacod , with 25 numberod 
li nes , on consecutively numbered pages , with left margins 
sufficient to allow tor b i nd ing ( 1 . 25 lnc hc3) . 

Each exhibit intended to support a witness' prefiled testimony 
shall be attached to that witness ' t estimo ny whe n fil ed, identified 
by h i s or her initials , and consec uti vel y numbered beg i nn i ng 
with 1. All other known e xhibi ts sha ll be marke d f o r 
i d e ntification at the prehea ring conf e rence . After an opportunity 
~or opposing parties to obj ect to introduc tion o f the exhibits and 
to cross-examine the wi t ness sponsoring them, exhibits may be 
offered into evidence a t the hearing. Exh ibits accepted into 
evidence at the hearing sl all be numbered sequentially. The pages 
of each exhibit shall also be numbered sequentially prior t o filing 
with the Commission. 

An original and 15 copies of all testimony and exhibits sha 11 
be prefiled with the Director, Divi sion o f Records and Reporting , 
by the close of business, which is 5:00 p.m., on the date due. A 
copy of all prefiled testimony and exhibits shall be served by mail 
o r hand delivery to all other par ties and staff no later than the 
date filed with the Commission . fail ure o f a party to timely pre­
fil e exhibits and testimony from any witness in accordance with the 
fo regoing requirements may bar admission of such exhibits and 
testimony. 

Prehearing Statement 

All parties in this docket shall file a prehearing statement. 
Staff will also file a prehearing statement. The original and 15 
copies of each prP.bearing statement sha 11 be pref i led with the 
Director of the Div~z• on of Records and Re porting by the c lose of 
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business, which is 5:00 p.m., on t he date due. A copy of the 
prehearing statement shall be served on all other parties and staff 
no later than the date it i s filed with the Commission. Failure o f 
a party to timely file a prehearing statement shal l be a waiver of 
any issue not raised by other parties o r by the Commission . In 
addition, such failure shall prec lude t he party from present~~g 
testimony in support of its posit ion . Such prehearing statements 
shall set forth the following informa tion in the sequence listed 
below. 

(a) The name of all known wi tnesses that may be called 
by the party, and the subject matter of their 
testimony; 

(b) a description of all known exhibits that may be 
used by the party, whether they may be identified 
on a composite ba sis, and the witness sponsoring 
each; 

(c) a sta~cment of basic position in t he proceeding; 

(d) a statement of each quest ion of fact the party 
considers at issue, the part y' s position on eac h 
such issue, and which of the party' s witnesses will 
address the is .1ue; 

(e) a statement of each ques tion o f law the party 
considers at issue and the party's position on each 
such issue; 

(f) a statement of each policy question the party 
considers at issue, the party 's position on each 
such issue, and which of the pa rty's witnesses will 
address the issue; 

(g) a statement of issues that ha ve been stipulated to 
by the parties; 

(h) a statement of all pending mot i vns or other matters 
the party seeks action upon; and 

(i) a statement as to any requirement set f o rth in this 
order that cannot be complied with, and the reasons 
therefore. 
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Prehearinq Conference 

Pursuant to Rule 28-106 . 209, florida Administrative Code, a 
prehearing conference will be held in this docket a t the Betty 
Easley Conference Center, 4075 Esplanade Way, Tallahassee, florida. 
Any party who fails to attend the prehearing conference, unless 
excused by the Prehearing Officer, will have waived all issues and 
positions raised in that party's prehearing statement. 

Prehearing Procedure; Waiyer of Issues 

Any issue not raised by a party pri ' ::- to the issuance of the 
prehearing order shall be waived by th~ · party, except for good 
cause shown . A party seeking to raise a new issue after the 
issuance of the prehearing order shall demonstrate that: it was 
unable to identify the issue b ecause of the complexity of the 
matter; discovery or other prehearing procedures were not adequate 
to fully develop the issue; due diligence was exercised to obtain 
facts touching on the issue; information obta i ned s ubsequent to the 
issuance of the prehearing order was not previously available to 
enable the party to identify the issue; and introduction of the 
issue could not be to the prejudice or s u rprise of any party. 
Specific reference shall be made to the infornation received, and 
how it enabled the party to identify the issue. 

Unless a matter is not at issue for that party, each party 
shall diligently endeavor in good faith t o take a position on each 
issue prior to issuance of the prehearing order. When a party is 
unable to take a pos ition on an issue, it shall bring that fact to 
the attention of the Prehearing Officer. If the Prehearing Officer 
finds that the party has acted diligently a nd in good faith to take 
a position, and further finds that t he par t y's failure to take a 
position will not prejudice other pa rties or confuse the 
proceeding, the party may maintain "no position at this time" prior 
to hearing and theleafter identify its position in a post-hearing 
statement of issues. In the absence of such a finding by the 
Prehearing Officer, the party shall have waived the entire issue. 
When an issue and position have been properly identified, any party 
may adopt that issue and position in its post-hearing statement. 

Document Identification 

To facilitate the management of documents in this docket, 
exhibits will be numbered at the Prehear ing Conference . Each 
exhibit submitted shall h~ve the following in the upper right-hand 
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corner: the docket number, the witness ' s name, the word "Exhibit" 
followed by a blank line for the exhib it number and the title o f 
the exhibit. 

An example of the typical exhibit identification format is as 
follows: 

Docket No. 12345-TL 
J. Doe Exhibit No. 
Cost Studies for Minutes of Use by Time of Day 

Tentative Issues 

The parties are still di scussing a tentacive list of the 
is ~ues to be addressed in this proceedi ng. Upon completion, the 
prehearing officer will review t he list, consider any objections to 
any issues proposed, and dete rmine the issues that will be 
addressed at the hearing. 

Controlling Dates 

The following dates hav e been established to govern the key 
activities of this case. 

1) BellSouth's direct 
testimony and exhibits 

2) Rebuttal testimony 
and exhibits 

February 19, 1999 

3) Prehearing Statements 

4) Prehearing Conference 

5) Hearing 
March 18, 22, 23, 24, 1999 

6) Briefs 
April 9, 1999 

7) Special Age nda 
May 3 , 1999 

January 29, 1999 

Feb ruary 19, 1999 

Marc h 11, 1999 
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Use of Confidential Information At Hearing 

It is the policy of this Commissi on that all Commission 
hearings be open to the public at all times. The Commission also 
recognizes its obligation pursuant to Section 364 . 183, Florida 
Statutes, to protect proprietary confidential business information 
from disclosure outside the proceeding . Any party wishing to use 
any proprietary confidential business information, as that term is 
defined in Section 364.183(3), Florida S t~tutes, shall notify the 
Prehearing Officer and all parties of r eco rd by the time of t he 
Prehearing Conference, or if not known at t hat time, no later than 
seven (7) days prior to the beginning of the hearing. The notice 
shall include a procedure to assure that the confictential nature of 
the information is preserved as required by statute . Failure of 
any party to comply with the sev~n-day requirement described above 
shall be grounds to deny the p a rty the opportunity to present 
evidence which is proprietary confidenti a l bus iness information. 

When confidential informati on is used in the hearing, parties 
must have copies for the Commi ssioners, nece ssary staff, and the 
CoutL Reporter, in envelopes c l early marked wi th the nature of the 
contents. Any party wishing to examine the confidential material 
that is not subject to an or~er granting confidentiality shall be 
provided a copy in the 1ame fa s hio n as provided to the 
Commissioners, subject to execution of a ny appropriate protective 
agreement with the owner of the material. Counsel and witnesses 
are cautioned to avoid verbalizing confidential information in such 
a way that would compromise the conf i dential information. 
Therefore, confidential information should be presented by written 
exhibit when reasonably possible to do s o . At the conclusion of 
that portion of the hearing that involves confidential information, 
all copies of confidential exhibits shall be returned to the 
proffering party. If a confidential exhibit has been admitted into 
evidence, the copy provided to the Court Repo rter shall be retained 
in the Division of Recvrds and Reporting's confidential files. 

Post-Hearing Procedyre 

Each party shall file a post-hearing s tatement of issues and 
positions. A summary of each position of no more than 50 words, 
set off with asterisks, shall be included in that statement. If a 
party's ~osition has not changed since the issuance of the 
prehearing order, the post-hearing stateme nt may simply restate the 
prehearing position; however, if the prehearing position is longer 
than 50 words, it must be r educed to no more than 50 words. If a 
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set off wi th ast erisks, shall be i nc luded in that statement. I f a 
party's position has not changed s i nc e the issuance of t he 
prehearing order, the post-hea r i ng s ta temen t may simply restate t he 
prehearing position; however, i f the prehearing pos it ion is l o nge r 
than 50 words, it must be reduced t o no more t han 50 words . If a 
p a rty fails to file a post-hea ring s t a tement in c onformance wi t h 
the rule, that party shal l have wai ve d a 11 issues and ma y be 
di s mis sed from the proceeding. 

Pursuant to Rule 28-106.21 5 , Fl o rida Admi n i s trati ve Cod e, a 
party's proposed findings of fac t a nd conc l us ion s of l a w, if an y , 
s tatement of issues and posit ion s , and b r ie f , s hall toge t he r total 
no mo re than 40 pages, and shall be f iled a t the s a me time . 

Based upon the foregoing, i t i s 

ORDERED by Commissioner J~ lia J ohnson, a s Pre hear i ng Officer, 
t hat the stipulated req ues t t o conso l idate b y Int ermedia 
Communications, Inc . And America n Commu~icat ions Services o f 
J a c ksonville, Inc. d /b/ a e. s pire Communi c ations, Inc. has been 
granted under the condi tions disc ussed i n t he body of t nis Or der. 
It is further 

ORDERED by Commissioner J ulia John son , as Pre hea ring Offi cer, 
t hat the provisions of th. s Order s ha 11 gove r n t his p roceeding 
unle ss modified by the Comm~ssion . 

By ORDER of Julia L. Johnson , as Prehearing Offi c er, this 14th 
day o f Jpuarv 1 ~f99 • 

(S E A L ) 

JCM 
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NOTICE OF FQBTHER PROCEEDINGS OR JUDICIAL REYIEW 

The Florida Public Service Commission is required by Section 
120.569(1), Florida Statutes, t o notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 o r 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted o r result in the relief 
sought. 

Mediation may be available on a 
mediation is conducted, it does not 
interested person's right to a hearing. 

case-by-case basis. If 
affect a substantially 

Any party adversely affected by t his order, wh i~h is 
preliminary, procedural or i nLe nmediate in nature, may request: (1) 
reconsideration within 10 da ys p ursuan t to Rule 25-22.0376, Florida 
Administrative Code, if iss ued by a Prehearing Offi cer; (2) 
reconsideration wituin 15 days pursuant to Ru le 2 5-22.060, Flo rida 
Administrative Code, if issue d by the Commission; or (3) j udi c ial 
review by the Florida Supreme Court, in the case of an electric, 
ga~ or telephone utility, or the First District Court of Appeal, in 
the case of a water or wastewate r utility. A motion fc~ 
reconsideration shall be filed wjth t he Directo r, Divisio n o f 
Records and Reporting, in he form prescri bed by Rule 25-22.060, 
Florida Administrative Code . Judicia 1 review of a preliminary, 
procedural or intermediate ruling or order is available if review 
of the final action will not provide an adequate remedy. Such 
review may be requested from the appropriate court, as described 
above, pursuant to Rule 9.100, Florida Rules of Appellate 
Procedure. 


