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On January 13, 1999, the F i r s t  District Court of Appeal issued ACK -. 

AFA -ite opinion in the above-styled citae. The case concerned Aloha's 
appeal of the Final Order issued by the Division of Administrative 
Hearing which rejected Aloha's claim that the Commission's auditing APP 

CAF procedures w e t s  unlawful, unpromulgated rules. The First DCA 
affirmed t ha t  result. In effect, the Adminilstrntive Law Judge's 
rejection of Aloha's theory was upheld and the Camdssion'El defense CMU 

CTR was successful. 

The  Commieeian, for its part, cross-appealed the part of  the 
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LEG DOAH order finding merit in Aloha's characterization of the 
L M  - Commission's Audit Exit Conference procedures ae unpromulgated 

rules .  Once again, the  Comission wag sueceBafu1. The F i r s t  DCA 
.OPG -reversed the Final  Order on that issue, 
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[c] oncluding that Aloha's and FWA' s amended petition did 
not meet thresh.old pleading requirements laid down by 
section 120.56 ( 4 )  (a) I Florida S t a t u t e s .  . . 

Order, p .  2 .  The C o u r t  also denied Aloha's request f o r  attorneys 
fees. 

Finally, t h e  C o i n m i s s i o n  also succeeded in i ts  claim to have 
consideration of an attorney fee award to t h e  Commission: 

In light of ou:c conclusion t h a t  the amended petition 
wholly lacked legal merit, w e  vacate t h e  Administrative 
Law Judge's denial  of attorney's fees [to the  Cornmission]  
under section 120.569(2) (c), Florida Statutes, and remand 
for reconsiderat:ion. 

Order, p .  2 ,  

To summarize, t h e  Court  upheld the  part of t h e  DOAH Final 
O r d e r  which favored t h e  Commission and reversed those p a r t s  which 
w e r e  unfavorable. 

A copy of the opinion is attached. 

RCB 
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99 IN THE DISTRICT COURT OF APPEAL 
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4 :c 

ALOHA UTILITIES, INC., and 
FLORIDA WATERWORKS 
ASSOCIATION, INC., FILE MOTION FOR REHEARING AND 

NOT FINAL UNTIL TIME EXPIRES TO 

DISPOSITION THEREOF IF FILED 
Appellants/Cross- 
Appellees, 

CASE NO. 98-1398 
v. 

PUBLIC SERVICE COMMISSION, 

AppeIlee/Cross- 
Appellant , 

and 

CITIZENS OF FLORIDA, OFFICE 
OF PUBLIC COUNSEL, 

Appellee. 

Opinion filed January 13, 1999. 

An appeal from the  Division of Administrative Hearings. 
J. Lawrence Johnston, Administrative Law Judge. 

Steve T. Mindlin, P.A., of Rose, Sundstrom & Bentley, LLP, 
Tallahassee, . f o r  Appellants/Cwoss-Appellees. 

Robert D. Vandiver, General Counsel; Richard C. Bellak, Associate 
General Counsel, Florida Public Service Commission, Tallahassee, 
for  Appellee/Croes-Appellant. Jack Shreve, Public Counsel; 
Stephen C. Burgess, Deputy Public Counsel, Gtfice of Public 
Counsel, Tallahassee, for Appellee. 

BENTON, J. 

These appeals are taken from a final order which brought to a 

close proceedings i n s t i , t u t e d  to determine whether TICommisaion audit 

proceduresn amount to unpromulgated rules in violation of section 



120.54(1) Florida Statutes (1997). Aloha Industries (Aloha) and 

the Florida Waterwark:s Association (FWAJ appeal the administrative 

law judge‘s order i nao fa r  as it denies their amended petition f o r  

administrative determination of invalidity of agency non-rule 

policy and existing rules. On 

cross-appeal, the Public Service Commission (PSC) s eeks  reversal of 

t he  same order i n so fa r  as it invalidates certain audit exit 

conference procedurea as unpromulgated rulea. Concluding that 

Aloha‘s and FWA’s amended petition did not meet threshold pleading 

requirements laid down by section 1 2 0 . 5 6  ( 4 )  (a), Florida Statutes 

(14971, we reverse on cross-appeal. 

We affirm the order in this regard. 

The administrative law judge found that Aloha and FWA 

”challenged the PSC Audit Manual aa being an unpromulgated rule 

without ever having taken any action to obtain a copy of it and 

read it.’’ Nevertheless, while suggesting that Aloha and FWA took 

qt[i]nconsistent and weak positions,” the adminiatrative law judge 
denied the  PSC‘s request for  an award of attorney’s fees, deeming 

the amended petition not completely devoid of legal merit. f n  

light of our conc1us:ton that the amended petition wholly lacked 

legal merit, we vacate the administrative law judge’s denial of 

attorney’s fees under section 120.569I2) IC), Florida Statutes 

See senexallv Procacck (1997), and remand f o r  reconsideration. 

Commercial Realty. I n r .  , v , Denartment Qf Health and Rehabilitative 

Services, 690 So. 2d 6 0 3 ,  608 n.9 ( F l a .  1st DCA 1997). 

Aloha and FWA initiated the proceedings below by filing their 

petition for administrative determination of invalidity of agency 
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non-mle policy and existing rules with the  Division of 

Administrative Hearings. A week later they filed an amended 

petition to correct "cer ta in  typographical errors  and citations to 

the rule at issue.'i No issue has been raised on appeal as to the  

administrative law judge's re jec t ion  of the meritless challenge to 

Florida Administrative Code Rule 2S-30.145. 

Like the o r i g h a l  petition, the amended petition alleged that 

Petitioners challenge t h e  Commission's 
reliance upon the llCommission audit 

presumably define the standards g0vernir.g when 
and how the Commission audits a water' or 
wastewater utility. These procedures are 
unknown t:o Petitioners, have not been 
promulgate,d as rules in accordance with the 
Administrative Procedure A c t ,  and are not 
authorized by law in their current  form. 

administrative P e t i t i o n e r s  
determination that the PSC's continuing use of 
and reliance upon the Challenged Statements is 
in violatj.on of Section 120.5411) (a), F . S .  
(1996 Supp. 1 . 

procedures. I! These procedures 

seek an 

The amended petition does not f u r t h e r  define or identify the term 

"Commission audit procedures. II 

The PSC filed a motion f o r  summary final order under former 

Florida Adminis trat ive  Code Rule 604-2.030, noting that Iton page 6 

of the  Amended Petition, Petitioners c l a i m  that 'These procedures 

remain a mystery to Aloha. ' The PSC'a rnotioli f u r t h e r  alleged that 

the  

remaining allegations of the Amended Petition 
do not more effectively identify issues of 
material fact than the claim that the 
Commission I s  audit procedures remain a- mystery 
to Aloha. 
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Aloha and FWA did not  thereafter seek leave to amend, extensive 

remained "unknown to the Petitioners, If as late aa t he  final 

hearing, as far as the pleadings reveal. 

Section imposes specific pleading requirements 

f o r  petitions challenging agency statements as unpromulgated rules: 

The p e t i t i o n  shall include the text  of the 
statement or a description of the statement 
and shall state with particularity facts 
sufficient to show that the statement 
c o n s t i t u t e s  a rule under s. 120.52 and that 
the agency has not adopted t he  statement b., 
the rulenaaking procedure provided " b$ 
s. 120.54. 

5 120.56(4) (a), Fla. ,Stat. (1997). The amended petition Aloha and 

FWA filed referred to "Commission audit procedures, I' without 

describing or reciting the text of any of the individual statements 

challenged. 

The prehearing s t i p u l a t i o n  (filed three days before the final 

hearing) did not cure the problem. In a brief statement attached 

to the  stipulation, Aloha and FWA maintained simply that the PSC's 

procedures and practices regarding audits of 
water and wastewater utilities are Agency 
statements of general applicability which meet 
the definition of rules and which must be 
promulgated aa rules under the Florida 
Administrative Procedures TsLc] A c t .  [Aloha 
and FWA] maintain t h a t  the PSC utilizes audit 
procedures in its audits of water and 
wastewater utilities, that these audit 
procedures are in place and have been utilized 
over a nurnber of years, and that it is' 
feasible, gracticable, and required f o r  t he  
PSC to promulgate these audit procedures as 
rules. 
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Identifying the  "na.ture of the  controversy, 11 the prehearing 

stipulation stated: "This mat ter  involves a challenge by t he  

Petitioners to cert:ain statements, procedures and practices 

concerning t h e  auditing activities of the [PSC] . 
Aloha and FWA d i d  not describe the specific agency statements 

they intended to challenge at the final hearing in sufficient 

detail, either in t h e i r  petitions or in the prehearing stipulation. 

In t h i a  regard, the  present case di f f ers  from Denartmcnt of Hishwav 

Safetv and Motor Vehiqles v. Schluter  , 7 0 5  So. 2d 81 (Fla. 1st DCA 
1997), where the prehearing stipulation stated with . 'p rec is ion  the 

policies Mr. S c h l u t e r  was challenging under section 120.56(4), 

Florida Statutes (Supp. 1996). By stipulating to statements of 

agency policy under challenge, moreover, t h e  agency in &&U&Z 

waived its right to insist on compliance w i t h  the pleading 

requirements of section 120.56 ( 4 )  (a) , Florida Statutes (SUPP. 

1936). 

Here t h e  failure, with respect to the specific statements of 

procedure challenged, to "include the text  of the statement or a 

description of the statement ,  It 5 120.56(43 (a) Fla. S t a t .  (1997) 

deprived the PSC of adequate notice regarding what agency 

statements Aloha and FWA intended to challenge as UnprOmillgated 

rules. On t h i s  basis, we reverse t h e  administrative law judge's 

order insofar as it fc>und that statements of the PSC's audit exit 

conference procedures 

but t w o  among dozens 

nebulously referenced 

constituted unpromulgated rules. These were 

of possible "Commission audit proceduresii 

in the amended petition. 
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We affirm the order under review insofar as it denies the  

amended petition for  administrative determination of invalidity of 

agency non-rule po l icy  and existing rules, reverse the order under 

review insofar as it grants the amended petition for administrative 

determination of inval idity of agency non-rule policy and existing 

rules, vacate the denial of the PSC's requeat for attorney's fees, 

and remand f o r  reconeideration of the PSC's request for  attorney's 

fees under section 120.569(23 (c) I Florida Statutes (1937). 

VAN NORTWTCK and PADOVANO, JJ., CONCUR. 
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