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ORIGINAL 
BEFORE TilE FLORIDA PUBLJC SERVICE COMMISSIO/'l 

IN RE: INVESTIGATION INTO TUE EQUITY 
RA TJO AND RETURN ON EQUITY OF 
FLORIDA POWER A LIGHT COr.fPANV PSC Docket ·~o 981390-EI 

Due Januart 27, 1999 

COALITION'S RESPONSE TO MOTION TO PISMISS 

COALffiON FOR EQUITABLE RATES (''Coalition") hereby files iu response to the 

Motion to Dismiu Bled by l'lorilb Power & Light Company ("Fl'L") In response. the Coahtinn 

SlllC$. 

In a Motion da.ted January I S, 1999, FPL attempted to dismi" each and every petitioner 

on this docket. Fl'L argues a number ofpoims. However, the true measure u to whether FPL' t 

Motion should be dismlucd b whether the Coalition hu alleged tlat its substantial interests 

Nevertheless. Fl'L alleges that the Coalition and others have failed to establish their right to 

pnx:ced as usociations Fl'L abo complains that the Coalition and others fail to meet the two· 

pan test for standing stated in Agrlco Chemical Co. ' '· Department of ,.)1\'/ronmrmo/1/cl(lllotwn, 

406 So.2d 478 (Fla. 2"' DCA 1981) because the Petitioners have: not suffered an injury of 

Sltfficient immediacy and becauac the clalms brought by Petitioners are not with the z.one of 

; •terest meant to be protecced by this proceeding FPL' a claim• arc rrusplaced in each mstance 

The S!lndan:l AoDIIQblc to a M o!lon to Qbmlu 

The Motion to Dismiu 10UsJit by PPI.. may only be srantcd if the pleading filed by the 

Coalhion is not in substantial compliance with the requirements of Rule 28- 106 20 I (2)(b). Florida 

Admini.stntivc Code. Rule 28·106 201(4), ~ Admin Code Among the possible errors in the 
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Coalition's Petition, FPL hu only allet~.:d that the Coalition failed to allege thll ns "substalllial 

interests will be affected by agency determinations" Rule 28·106.20 I (2)(b). Fla Admln Code 

When deciding a motion to dimun, the reviewing IWtbority rnust •~' .ept allegations within 

the face of the complaint, or petition, u INC P/::.:1 v. Centro/ &mit and 1'rwt Contpa!t)', 2SO 

So.2d 89S (Fla. 1971 ) . 1'llb Is equaUy true ln the admlnlstrative $Ciling St FratKis l'ark..11d~ 

/.rxlge of Tampa Bay v. Deparrnttlll of Heolth and Rchah/1/tal/\'f' S.·n ·tcu, 486 So 2d 32 (Fla I" 

DCA 1986), U11ivuslty Psychiatric Cellltr, Inc. v. lxpartmem of Nenlth and Hehalulita/11'11 

SerVICII!S, 597 So2d 400 (Fla. I" DCA 1992). 

Upon even a cursory examlnation. the Coalition's Petition meets this standard In its 

Peti6on on Proposed Agency Ac:tion. the Coalition alleged· 

ll . The Coalition is an auoclation of entitles which purclwe 
electricity from FPL. In all, The Coalition membcn pay 
approximately $100 million to FPL annuaUy for clcetric power 

14. As detaibed in the Argument below. The Coalition and tiS 
membef1 object to the Order under challenge and believe it would 
not provide rate relief to ratepayers, wch u the Coalition and its 
memberL 

IS If proper amortiu.tion were applied to FPL. ratepayers such 
u the Coalition and iu members would receive a reduction in rates 
ptid to FPL. Tirus, the Order under challenge hu tltc effect of a 
rate it~ertas.: from amounts which would otherwise be paid to FPL 

16 lf the Order under challenge is adopted and made final 
agency action, The Coalition and iu members will sustain losses of 
at least S2.2 million and u much u SS I miJiion 

Coalition's Petition on PropoJed Agency Action, Paragraphs I l-16, pages 4-5 

The Coalition's Pctll.ion proviJes a ahon and plain llatemcnt of how tiS tntercsu arc 

affected by this proceeding The Coalition hu alleged that it 11!JlrcseRII cntitiu (moll nursmg 

homes in Florida, many holds and motel a, and perhaps the la.rgest group of retailers in the State) 
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which pay approximately SIOO million to FPL annually and may be affected by the Order under 

challenge in this docket in an amount between $2.2 and S5 .I million. Such figures are material 

Thus. the Coalition and its members have a substantial interest in the proposed agenc-1 

determination and. for that reason alone, the Motion to Dismir.s should be denied 

Standing as an Ayoria!lon 

In order to prove standing as an association. the Coalition must simply demonstrate that: 

(I) a substantial number of its members, although not necessary a majority, have substantial 

interestS which are affected by the proposed action; (2) the subject mauer is within the 

association's general scope of interest and I.Ciivity; and (3) that the relief requested is of a type 

appropriate for an association to receive on behalf of its members Florida Home Builders AS.f 'n 

•·· Deportment n{ Labor and Employm•nl Sec., 412 So2d 35 1, 352-53 (Fla 1982), In rr: 

Petillon by Florida Power & Ugh/ Company for Modijicatwn of l)uct System Te.ltmg anti 

flepwr Program. Doclcet No. 970540-EG, Order No. PSC-98-0374-FOF-EG, pages 2·3 

However, the level of proof, or in thi~ case allegations. necessary to establish an 

Association·~ standing is not as high as FPL' s Motion might lead one to believe 

It is not necessary for [an associati,o] to elaborate how each 
member would be personally affected by the proposed rule, because 
a subst.antlal portion of the [asso.:iation's] members will be 
regulated by tht rule 

f1or~da l..eague of Cities, Inc. ''· Department of El011ronmunta/ ReJ,"IIIatlon. 603 So.2d 1363, 
1367 (Fla 1• DCA 1992) citing Coalillon of Melllal Health l'rof~sslons v. l)eparlnreut of 
Prof•ssroJt(t/ Ref( .• 546 So.2d 27 (Fla. I " Dca 1989) 

The test for standing for association• is the same whether it relates 10 a rule challenge or a 

request for a formal proceeding, such as lhe instant case Farmworl«!r Rights Orgam:atu:m. Inc. 

v. ikpartmelll of Health and Rchabi/lf(lt/ve Sen-1ces, 417 So.2d 753, 754 (Fla I" DCA 1 <>82) 
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Indeed, the participation of auoci&tioru within the administrative processe$ one of the core 

reasons behind Florida law: 

Because one of the purposes of the Administ111tivc Procedure Act 
was to expllld public accesa to the activities of govetlll'.c:ntal 
agencies, both trade and professional auociations are ao.ordcd 
standing to reprnent the interests of their injured membcn. 

Florida U!ague of Cities, Inc. v. Departm~lll of EuvirOIJnHUIIal Re1J11111ion, 603 So.2d I 363, 
I 366 (Fla. I" DCA 1992) citing Florida Homehuiltkrs Ass·, •·. lkpartmmt of l.ohor aJid 
Emp/o)'mem &CNriry, 412 So.2d 35 I, 352-53 (Fla. 1982). 

Again, the Commission must accept the facts 115 alleged in the Coalition's Pclition 115 true 

The Coalilion has met the threshold ques1ion of whether it is an a.uociation that has standing to 

bring this proceeding through the allegations made in its Petition. As noted above. the Coalition 

has alleged a huge financial impact whi.ch will be suffered by its members, in an amount ranging 

between S2.2 and SS.I million, if the Proposed Agency Action is allowed to stand Fun her, the 

insistence on f'air 111tcs on bcbaU' of its memben is within the gcne111l 5COpe of interes1 and activity 

of the Coalition and the action rcqUCSlcd by the Coalition, essentially rate relief. is the type of 

relief appropriate for an association to receive on behalf of its members The very name of the 

Petitioner, Co11ition for Bquitable Rates, indicates that Its purpose includes the prevention of 

unfair accounting allowances which hide the profits of utilities at the expense of over~harged 

ratepayers 

The bctPronnd Agriro Iff! Cor Sttndin& 

Although 11 this stage of the procccodings, a Motion to Oosmiss should be decided upon 

whe1her a petition complied with the pleading requirements of Rule 28-106.201(2), Aorida 

Administrative Code, FPJ.. has ncvCI'Iheless alleged thai the Coalition 'a Pe1ilion should be 

dismissed because the Coalition has not cstabUshcd the two-pan test for standill8 in Aorida The 
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Coalition does not agr~ that such a standard is applicable at this stage, but avers that the 

alleJ!iltions within its Petition meet that standard in any event. 

The core test for standing is the two-pronged test se1 forth in Agrlco Chemical Co. ·•. 

lkfxvlmenl of EIIVtrOIImelllal R~gu/arion, 4{)6 So.2d 478 (Fia 2 .. DCA 1981). rev. dcmcd, 415 

So. 2d l 359.1J61 (Fla. 1982). That test requires a showin1s that the injury alleged in a ~ition is 

of sufficient immediacy and that the type of injury is within the zone of interest intended to be 

protected by the pro~ing. The first prong tests the degree of injury, the KCOnd tests the fJ71<! 

of injury. 

The Coalition has alleged a de~ of injury that is real and immediate. The Order under 

challenge adjusts the rntc of n:tum and return on equity enjoyed by FPL, but it fail a to do so by a 

significant enough degree. Additionally, and perhaps mon: importantly, the Or.lcr extends the 

amount of depreciation which FPL may take. Titc Coalitio n alleges that it doea so unfairly lfthc 

Coalition is correct. and at this stage of the proceedings. one must assume that it is. then the 

Order preve.nts FPL from otherwise offering rate reductions to its customers. including members 

of the Coalition 

The injury alleged by the Coalition is immediate. FPL alleges in its Motion to Dismiss that 

this is not a rate proceeding, and that therefore no ancntion should be paid to the e!fect large 

depreciation allowances have on ratepayers. The Coalition takes the opposite view and 

panicipates in thi s proceeding in order to pro tect the interests of iu members by ~ ... ng to 

modify the Order by reducing allowed depreciation, rates of return and return on equity such that 

FPL. will, as an immediate resuh of these procecdin81. reduce rates to be paid by the Coalition's 

members 
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Moreover, the Coalition's view that Public Service Comrri•sion proceedings which do not 

MCC5SIIl'ily fly under the b&Mer of"ratc cases" 11ill have a real and immediate efTec~ on ratcp~ycu 

is a view that hu been adopted by the Commission in previous orders 

Ar. recently u September 10, 1997. Florida Public SC1Vi..e Commission has denied a 

similar attempt to deny standing to an 1fTCC1ed pany In re: i'roposal to Extmd 1'/an for 

Recording of Certain Expenses {or years /998 and /999 for Florida Puwu & l.lght Company, 

Docket No. 970410-El. Order No PSC-97-1070-PCO-EI. In In re: Pro(JOMJI, Ameristcc:l 

Corporation filed 1 protest of a propo5cd agency action which would i!Xtend 1 plan for the 

recording of tcttain experucs by FPL FPL argued in that c:ase, as it doe. here. that the ac~ion 

taken by the PSC could only have a speculative and indirec~ impact on AmeriSiee~ thus arguing 

that the injury alleged by Ameristecl lacked sufficient Immediacy to satisfY the first prong of the 

Agrico test. 

The PSC disagreed. The Order ,(No. PSC-97-1070-J>CO-EI) cites at length the arguments 

raised by Amcristcel describing how the CtXtensicm of the plan would have the effec~ of preventing 

FPL from reaching an earnings sb&rings threshold which would require rdunds to FPL's 

customers. including Ameri11ecl. Aa the Coalition argues here. Ameristeel argued in that c:ue 

that, but for the order under n:vicw, Ameristecl would receive rate refunds The PSC agreed that 

Ameristecl demonstrated a subatantial intcrC51 in the proceeding. concluding that the amount at 

tssue i.s by any standard 11l4terial. The interC51 alleged by the Coalit.ion is analogous and similarly 

sati lies the first prong of the Agrico test. 

Flnally, the interest& alleged by the Coalition arc the type of intercru that this proceedtng 

was dcslgned to protect, thuJ satisfYing the ~nd prong of the Al(rft•o te.ot In the same case 

cited above, the Public Service ~ommlsslon concluded t.hat Ameristcel's inteteSt were in wne of 
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interest intended to be protected by a prcx:ecdlng to review an CXI.ension of a plan to allow 

recording of certain expenses. The proceeding involved in the AmeriStcel case was not a rate 

proceeding Nevertheless, the Commission agreed with AmeriStcel that iu alleged ir;Juries. 

suffered if FPL were pennined to avoid rate reductions, were meant to be protct ted in a 

proceeding like the one invok.ed in the instant case. 

The Commission noted that §366.04(1), Florida Statute.s granted the Cornmiuion 

jurisdiction to regulate and supervise each pubUc uliUty with respect to Its rates and aervica Part 

of the regulation and supervision included the determination of appropriate levels of expense to be 

included by utility and its rates. The fact the regulatory approval was required was important to 

the Commission and its dctennination that Ameristeel had standing Because the action under 

review would alter the m&llJlet in which PPL maintained it.s bookJ and records it fell within the 

jurisdiction of the Commission AmeriSteel, u a rate paying customer. also wu granted standing 

and therefore recosnizod u within the zone of Interest of Chapter 366 which protects the public 

from unjustified rates. 

The Coalition hu demonstrated that it hu standing to proceed in this issue. Tite rate 

reduction the Coalition ~eeks would total between $2 2 and S I million. a material and immediate 

impad The Coalition's interesiS are within the zone protected by Chapter 364, Florida Statutes. 
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denied. 

WHEREFORE. the Coalition respec~fully requcsu that FPL's Motion to Dismiss be 

,_ 
Rcspeclfully submiued thi~7 day of January. 1999 

GREENBERG TRAUFJ G. P.A. 
I 0 I E.ut College Avcm c 
POll Ol&e Drawer I 83 8 
Tallahassee, Ft 3 2302 
904122l~91 

~~~-?t~. )6._~, _, ..... 
~LIFact (! 
Florida Bar ld 098614 
Sntnn M. FI"Ulu 
Florida Bar No 971200 

Cf:RDFJCAIE OF SERVICE 

I HEREBY CERTIFY that the original and fifteen (15) copies and one (I) diskene of tiW! 

foregoing hu betn fumiahed by Hand Delivery to Blanca S Bayo, Direc:tor. Public Service 

Commission Director, Division of Records and Reponing. Florida l'ublic Service Commission, 

4750 Esplanade Way, Room 110, Tallahassee. Fl. 32399, a copy has been furnished via Hand 

Dehvery to Mauhcw M. Childs, Sled, Hector &. Davis, LLP, 21 S South Monroe Street, Suite 

601, Tallahassee, FL 32301-1804, and a copy has been served via US Mall to the panics on the 

anaehcd mailing list this 2.,.. day of January, 1999 
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M!llinc l.!JI 

Florida Elt!ctrlt: ConpuatiW! Auoc. 
Michell: Hershel 
PO. Box 590 
Tallahusce, Florida 32302 
Tclc phone(850) Sn-6166 
Tclecopier (850)6S6-S48S 

FTorldtJ Industrial PtJwa Ust!n Group tJnd 
TropiCDntJ Protblcts, Inc. 
c/o John W MeWhiner, Jr. 
McWhiner. Reeves. McGiolhlin. et al 
P. 0 Box 3350 
Tampa. FL 3360 I 
and 
Joseph A McGlothlin, Vicki Gordon Kaufinan 
MeWhiner, Reeves, McGiolhlln, et al 
117 South Gadsden Street 
Tallahassee, FL 3230 I 

FToridtJ Puwu & Ughr CompiJIIy 
c/o of Bill Walker, 
Vice President Rqulatory Alfaira, 
21 S South Monroe Street., Suite 810, 
TallahAsscc:.I'L 32301-1859 

Flt~rida Public SU\oice CommhsitJn 
Robert V E6u 
Division of Legal Services 
2540 Shumard Oak Boulevard 
Gunter Building. Room 370N 
Tallahauec. FL 32399.{)850 

OjJiu of Public Coun1el 
c/o Jack Shreve and John Roger Howe 
Office of Public Counsel 
Ill West Madiaon Street 
Room 812 
Tallahusee, FL 32399-1400 
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Harris Corporation 
Rot>en Sanda 
1025 W. NASA Blvd. 
Melbourne, FL 32919 
Telephone ( 407)727-91 00 

.~note Elt!Ctric Coopaatiwt, Inc. 
Corporate Planning Department 
P.O Box 272000 

Tampa, FL 336&&-2000 
Telephone (813)963-0994 
Telccopicr (813)264-7906 

Tropicana Prothu:ts, Inc. 
r:Jo Mall Kane 
I 00 I I 2,. A>-enue East 
Bradenton, FL 34208 

Florida Allbmcefor U1wer £/t!Ctric R111a Today lUid 
Gt:orgia-Pacific Corporation 

J Michael Huey 
J Andrew Bettron, Jr. 
Huey. Gu1lday cl Tucker. P A 
P () Box 1194 
Tallahwec, FL 32302· I 794 
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