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NOTICE OF PROPOSED RULEMAKING
FLORIDA PUBLIC SERVICE CCMMISSION

DOCKET NO. 980253-TX

RULE TITLE: RULE NO.:
Scope and Definitions 25-4.300
Applicability of Fresh Look 25-4.301
Termination of LEC Contracts 25-4.302

PURPOSE AND EFFECT: To enable ALECs to compete for existing ILEC
customer contracts covering local telecommunications services
offered over the public switched network, which were entered into
prior to switch-based substitutes for local exchange
telecommunications services.

SUMMARY: The rules describe those limited circumstances under
which a customer may terminate an ILEC contract service
arrangement or tariffed term plan (collectively, contracts},
subject to a termination liability less than that specified in
the contract. Those limited circumstances are for customer
contracts covering local telecommunications services offered over
the public sﬁitched network, which were entered into over the
public switched network, which were entered into prior to the
effective date of this rule, and that are still in effect and
will remain in effect for at least six months after the effective
date of this rule. In these limited circumstances, a customer may
terminate said contract, during the “fresh look window”, by

paying only any unrecovered non-recurring cost which the ILEC has




incurred. The “fresh look window” will begin 60 days following
the effectige date of this rule and end two years later.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COST: If the
proposed Fresh Look rule becomes effective, a LEC will lose the
revenues it would have earned from a customer who terminates
early, except for the portion of those revenues associated with
nonrecurring costs. A LEC would only experience a financial loss
if its unrecovered, contract specific nonrecurring costs exceeded
the termination liability specified in the controlling contract
or tariff. LECs were Jenerally unable to estimate the amount of
costs, 1f any, they would not be able to recover since it is
unknown which contracts might be terminated. The addition of the
phrase “and have not elected price cap regulations” in section
25-24.300(1l) includes all companies that may have competition in
the area. Small LECs will be impacted to the extent that they
have these types of contracts.

LECs would incur relatively minor administrative and labor
costs to provide the Statement of Termination Liability to
customers. Transactional costs for ALECs should be limited to the
administrative cost of setting up new customer accounts. End-user
customers should benefit from the proposed rules by having the
opportunity to obtain services at lower rates with limited
liability for contract termination charges.

Any person who wishes to provide information regarding the

statement of estimated regulatory costs, or to provide a proposal




for a lower cost regulatory alternative must do so in writing
within 21 days of this notice.

SPECIFIC AUTHORITY: 350.127(2), FS

LAW IMPLEMENTED: 364.19, FS

WRITTEN CCMMENTS OR SUGGESTICNS ON THE PROPOSED RULE MAY BE
SUBMITTED TO THE FPSC, DIVISION OF RECORDS AND REPCORTING, WITHIN
21 DAYS OF THE DATE OF THIS NOTICE FOR INCLUSION IN THE RECORD OF
THE PROCEEDING.

IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING
WILL BE HELD AT THE FOLLOWING TIME AND PLACE:

TIME: 9:30 A.M., WEDNESDAY, MAY 12, 1999

PLACE: BETTY EASLEY CONFERENCE CENTER, 4075 ESPLANADE WAY, ROOM
152, TALLAHASSEE, FL

THE PERSON TO BE CONTACTED REGARDING THESE PRCPOSED RULES IS:
Director of Appeals, Florida Public Service Commission, 2540
Shumard QOak Blwvd., Tallahassee, Florida 32399-0862, (850) 413~
6245.

THE FULL TEXT OF THESE PROPOSED RULES IS:

PART XIJI - FRESH LCOK

25-4.300 Scope and Definitions

25-4.301 Applicability of Fresh Loogck

25-4.302 Termination of LEC Contracts

25-4.300 Scope and Definitions.

(1) Scope. For the purposes of this Part, all contracts that

include local telecommunications services offered over the public



switched network, between ILECs and end users, which were entered

into prior to the effective date of this rule, that are in effect

as of the effective date of this rule, and are scheduled to

remain in effect for at least six months after the effective date

of this rule will be contracts eligible for Fresh Look. Local
telecommunications services offered over the public switched

network are defined as those services which include preovision of

dial tone and flat-rated or message-rated usage., If an end user

exercises an option to renew or a provision for automatic

renewal, this c¢onstitutes a new contract for purposes of this
Part, unless penalties apply if the end user elects not to
exercise such option or provision. This Part does not apply to
LECs which had fewer than 100,000 access lines as of July 1,
1995, and have not elected price-cap regqulation. Eligible
contracts include Contract Service Arrangements (CSAs) and
tariffed term plans ipn which the rate varies according to the end
user’s term commitment.

(2} For the purposes of this Part, the definitions to the
following terms apply:

{a) “Fresh Look Window”- The period of time during which LEC

end users may Lerminate eligible contracts under the limited
liability provision specified in Rule 25-4.302(3).

(b) “Notice of Intent to Terminate”- The written notice by

an_end user of the end user’s intent to terminate an eligible

contract pursuant to this rule.




(c)y “Notice of Termination”- The written notice by _an end

user to terminate an eligible contract pursuant to this rule.

(d) “Statement of Termination Liabilitv’”- The written

statement by a LEC detailing the liagbility pursuant to 25-

4.302(3), if any, for an end user to terminate an eligible

contract.

Specific Authority: 350.127(2), FS.
Law Implemented: 364.1%, FS.
History: New XX-XX-XX.

25-4.301 Applicability of Fresh Look.

(1) The Fresh Look Window shall apply to all eligible
contracts.

(2) The Fresh Look Window shall begin 60 davs after the

effective date of this rule.

(3} The Fresh Look Window shall remain open for two vears

from the starting date of the Fresh Look Window.

(4) An end user may cnly issue one Notice of Intent to

Terminate during the Fresh Look Window for each eligible

contract.

Specific Authority: 350.127(2), FS.
Law Implemented: 364.19, FS.
History: New X¥-XX-XX. -

25-4.302 Termination of LEC Contracts.

(1) Each LEC shall respond to all Fresh Look inguiries and

shall designate a contact within its company to which all Fresh




ILook incuiries and requests should be directed.

{2 An end user may provide a written Notice of Intent to

Terminate an eligible contract teo the LEC during the Fresh Look

Window.

(3) Within ten business davys of receiving the Notice of

Intent to Terminate, the LEC shall provide a written Statement of

Termination Liability. The termination liability shall be limited

to anv unrecovered, contract specific nonrecurring costs, in an

amount not to exceed the termination liability specified in the

terms of the contract. The termination liability shall be

calculated from the information contained in the contract or the

workpapers supporting the contract. If a discrepancy arises

between the contract and the workpapers, the contract shall be

controlling. In the Statement of Termination Liability, the LEC
shall specify if and how the termination liability will vary
depending on the date services are disconnected pursuant to

subsections (4) and (6) and c¢n the payment method selected in

subsection (5).

(4) From Lhe date the end user receives the Statement of

Termination Liability from the LEC, the end user shall have 30

days to provide a Notice of Termination. If the end user does not

provide a Notice of Termination within 30 davs, the eligible

contract shall remain in effect.

{5} Tf the end user provides the Notice of Termination, the

end user will choose and pay any termination liabilitv according




to one of the following payment options;
(a) One-time payment of the unrecovered nonrecurring cost,

as_calculated from the contract or the work papers supporting the

contract, at the time of service termination; or

(b} Monthly payments, over the remainder of the term

specified in the now terminated contract, equal to that portion

of the recurring rate which recovers the nonrecurring cost, as

calculated from the contract or the work papers supporting the

contract.

(6) The LIEC shall have 30 days to terminate the subject

services from the date the LEC receives the Notice of

Termination.

Specific Authority: 350.127(2), FS.

Law Implemented: 364.19, FS.

History: New XX-XX-XX.

NAME OF PERSON ORIGINATING PROPOSED RULES: SALLY SIMMONS

NAME OF SUPERVISOR OR PERSONS WHO APPROVED THE PROPOSED RULES:
Florida Public Service Commission.

DATE PROPOSED RULES APPRCVED: March 16, 1959

DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAW: Volume
24, Number 11, March 13, 1998

If any person decides to appeal any decision of the Commission
with respect to any matter considered at the rulemaking hearing,
if held, a record of the hearing is necessary. The appellant must

ensure that a verbatim record, including testimony and evidence




forming the basis of the appeal is made. The Commission usually
makes a verbatim record of rulemaking hearings.

Any person reguiring some accommodation at this hearing because
of a physical impairment should call the Division of Records and
Reporting at (850) 413-6770 at least 48 hours prior to the
hearing. Any person who is hearing or speech impaired should
contact the Florida Public Service Commission by using the
Florida Relay S3Service, which can be reached at: 1-800-955-8771

(TDD) .



November 18, 1998

TO: DIVISION OF APPEALS (Caldwell)
. \
FROM: DIVISION OF RESEARCH AND REGULATORY REVIEW (Lewis) WLF L S

SUBJECT: STATEMENT OF ESTIMATED REGULATORY COST FOR PROPOSED
RULES: 25-4.300, F.A.C.,, SCOPE AND DEFINITIONS; 25-4301, FAC,
APPLICABILITY OF FRESH LOOK;, 25-4.302, F.A.C.,, TERMINATION OF LEC
CONTRACTS. DOCKET NO. 980253-TX.

SUMMARY OF THE RULES

There are no existing Commission rules governing contract service arrangements (CSAs),
tariffed term plans, or “Fresh Look.” Presently, Commission Orders permit incumbent local
exchange companies (ILECs) to offer special contract service arrangements for those services which
are susceptible to uneconomic bypass by competitors. That is, when a competitor is able to offer
the service at a price lower than the ILEC’s tariffed rates, but above the ILEC’s incremental costs,
the ILEC may provide the customer with a CSA. A customer who enters into a CSA may be
required to pay a termination charge if he terminates the contract prior to the date the contract is
scheduled to expire. Termination charges vary according to each contract. Tariffed terrﬁ plans, in
which the rate varies according to the term of commitment, also typically include termination
charges.

The proposed rules would provide a “Fresh Look Window” or period of time during which
ILEC customers may terminate a tariffed term plan or CSA with limited liability. The customer’s
termination liability would be limited to any unrecovered, contract-specific, nonrecurring costs, in
an amoﬁnt not to exceed the termination liability specified in the terms of the contract. The Fresh
Look Window would begin 60 days after the effective date of the proposed rule and remain open
for two years. All contracts between ILECs and end users that include local telecommunications
services offered over the public switched network would be eligible for early termination (provided
such contracts were entered into prior to January 1, 1997, were in effect as of the effective date of

the proposed rule, and were scheduled to remain in.effect for at least six months after the effective

date of the proposed rule).




ESTIMATED NUMBER OF ENTITIES REQUIRED TO COMPLY
AND GENERAL DESCRIPTION OF INDIVIDUALS AFFECTED

ILECs with 100,000 or more access lines would be required to comply with the proposed
rules. Only three of the ten ILECs operating in Florida meet this definition, BellSouth
Telecommunications, [nc. (BellSouth), Sprint-Florida, Inc. (Sprint-Florida), and GTE Florida, Inc.
(GTEFL). The proposed rules do not apply to ILECs which had fewer than 100,000 access lines
as of July 1, 1995.

Over 200 ALECs are certified to operate in Florida. About 40 of those ALECs are known
to provide the type of service (dial tone and flat-rated or message-rated usage) that could be
competitive with [ILEC contract service arrangements or tariffed term plans. However, if the
proposed rules become effective, it would make a new pool of potential customers available to
competitive providers, possibly resulting in an increase in the number of ALECs providing such
services.

Customers with accounts which are priced under a CSA or tariffed term plan would be
directly affected by the proposed rule, provided they entered into the contract prior to January
1, 1997, and the contract does not expire for at least six months after the rule becomes effective.
There are approximately 7,199 such accounts, according to information staff received from the
three large ILECs. BellSouth reported 1,640 accounts, GTE reported 2,759, and Sprint reported

2,800 (approximately 40% of Sprint’s accounts are with governmental agencies).

RULE IMPLEMENTATION AND ENFORCEMENT COST AND IMPACT ON REVENUES
FOR THE AGENCY AND OTHER STATE AND LOCAL GOVERNMENT ENTITIES

The Public Service Commission and other local government entities are not expected to
experience implementation costs other than the normal costs associated with processing and
publishing a proposed rule. The Commission should experience little direct cost for publicizing the
proposed rule, because it is expected that customers will learn about the “Fresh Look™ opportunity
through the marketing efforts of ALECs.

Enforcement costs for the Commission could vary, depending upon whether a complaint is
handled formally or informally (undocketed). Undocketed complaints generally consume fewer

Commission resources than formal docketed complaints. The Division of Communications has

-
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resolved similar complaints informally in the past. However, it is not currently known how many,
if any, Fresh Look complaints the Commission may receive, nor how many would require resolution
through formal proceedings.

The proposed rule may benefit the Commission and other state and local government entities
if it results in their being able to renegotiate existing telecommunications contracts at lower rates.
Local govenments holding ALEC certificates are expected to face compliance costs that are similar

to those reported by other ALECs (negligible). They could also be expected to gain the same type
of benefits (competitive opportunities) as other ALECs. -

ESTIMATED TRANSACTIONAL COSTS
TO INDIVIDUALS AND ENTITIES

Contract Termination

Staff asked the three large [LECs to estimate the amount of contract termination charges that
would pot be recoverable under the proposed rule if all eligible contracts were terminated on
December 31, 1998. The purpose of this question was to determine transactional costs under a
“worst-case” scenario. Certainly, there is no expectation that all eligible contracts would be
terminated, much less, that they would all be terminated on a given day.

BellSouth currently serves approximately 1,640 eligible contracts (primarily ESSX) whose
average contract termination charges are $10,000 per system. This would result in a maximum of
$16,400,000 being potentially unrecoverable, according to BellSouth, assuming that no unrecovered,
nonrecurring costs exist. It is staff’s understanding that BellSouth is unsure at this time what part
of the $16.4 million (if any) it could recover under the proposed rule.

GTEFL serves approximately 2,759 eligible contracts (primarily Centranet). Using staff’s
worst-case scenario, GTEFL estimates that approximately $3,674,000 in termination charges would
potentially not be recoverable under the proposed rule. The $3,674,000 figure provided by GTEFL
assumes that GTEFL would not be able to recover any of the termination charges on any of the
accounts.

Sprint-Florida serves approximately 2,800 eligible contracts (primarily Centrex). About 40%
of those contracts are government accounts. Sprint-Florida estimates that in excess of $4,000,000
would not be recoverable if all contract holders terminated their contracts on a given day.

£y
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If a customer chooses to terminate a contract under the proposed rule, an ILEC would
certainly lose the revenues it would have earned from that customer had he not terminated his
contract; however, the ILEC’s unrecovered, nonrecurring costs would be covered. [t may be
assumed that the [LEC has designed its contracts to recover any nonrecurring costs it incurred
to serve the customer. The nonrecurring costs may be recovered through installation charges
required to be paid in advance, a portion of monthly charges, termination charges, or a
combination of the three methods. The proposed rule requires the customer to pay the ILEC an
amount equal to any unrecovered, contract-specific, nonrecurring costs that do not exceed the
termination liability specified in the contract being terminated. Therefore, if the proposed rule
becomes effective and a customer chooses to terminate an eligible contract, the ILEC will be able

to recover any outstanding nonrecurring costs of providing service.

Implementation

ILECs would incur administrative costs to provide the Statement of Termination Liability
to customers. Sprint-Florida does not believe such costs would be significant. GTEFL also stated
compliance costs would be relatively minor. However, GTEFL pointed out that additional labor
costs could be incurred to determine the unrecovered, nonrecurring costs. BellSouth estimates labor
and equipment cost totaling $239,247 to implement the proposed rule.

Transactional costs for ALECs should be limited to the administrative cost of setting up new
customer accounts, which should be offset by earned revenues. End-user customers should benefit
from the proposed rules by having the opportunity to obtain services at lower rates with limited

liability for contract termination charges.

IMPACT ON SMALL BUSINESSES, SMALL CITIES, OR SMALL COUNTIES

ALECS that are small businesses could benefit from the proposed rules by having the
opportunity to increase their customer base. Small businesses, small cities, and small counties could
benefit from the proposed rules by having the opportunity to obtain service which is more attractive
in terms of functionality, features, or price than would otherwise be available under their current
ILEC contract or tariffed term plan.




REASONABLE ALTERNATIVE METHODS
No Rule
The alternative of no rule is advocated by BellSouth and GTEFL. Both companies believe

no rule is necessary, as the marketplace is effectively competitive. However, no evidence was
provided to substantiate this. Collectively, ALECs serve only 1.8% of the total access lines in
Florida, according to the most recent survey conducted by the Division of Communications staff in
its 1998 report on competition.

When to Open and Close Window

According to the proposed rule, the Fresh Look Window (window) would begin 60 days after
the effective date of the rule and remain open for two years. Several respondents stated opinions
about how long the window should remain open. BellSouth believes the window should only remain
open for three to six months. However, three to six months may not provide a sufficient opportunity
for competitors to educate customers. Customers need a sufficient amount of time to evaluate their
options, make choices, and have the changes implemented. In addition, three to six months may not
be long enough for the market to experience lasting competitive benefits.

MCI, Intermedia, Florida Competitive Carriers Association (FCCA), and Time Warner, all
believe the window should be open longer. Several respondents suggested the fresh look window
should not open until there is some proof that customers will actually have choices. Sprint
Communications Company Limited Partnership (Sprint) suggested the window be opened on the
date the Federal Communications Commission (FCC) or the courts authorize BellSouth to provide
interLATA services, and that the window remain open for six months. MCI suggested opening the
window concurrent with the date long-term local number portability is implemented, and leaving
the window open for three years. There are some benefits to opening the window later or tying the
opening of the window to a date that marks a change in the competitive environment. More
providers would be available to compete for customers in a wider area. On the other hand, opening
the window later would mean customers committed to long term contracts would be delayed in
receiving benefits they could otherwise gain by terminating their contracts earlier.

Setting a fixed, two-year period as the length of time the window should remain open may
mean lower administrative and implementation costs to both the Commission and ILECs, as these

costs: would be confined to a finite time period. If the window were permitted to open at different
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times for different customers, depending upon factors in a particular service area, the pe;'iod of time
during which the Commission must monitor these events and resolve any disputes is lengthened and
costs for both the Commission and [LECs may increase as a result. Those who believe the opening
of the window should be tied to demonstrated competition in a specific area would argue that there
is no point in having a Fresh Look window if no competitive altematives exist. On the other hand,
the opening of the Fresh Look window itself may bring competition to the area.

Eligible Contracts

The proposed rule would limit eligible contracts to those which were entered into prior to
January 1, 1997, and are scheduled to remain in effect through the rule’s effective date. Staffs
proposal to limit eligible contracts to those that were entered into prior to January 1, 1997, is based
on the belief that the numerous interconnection agreements entered into during 1996 marked a
competitive milestone in Florida’s telecommunications environment.

Alternatives to the January 1, 1997, date were suggested by several parties. Sprint suggested
that contracts entered into from August 8, 1996, through the date of effective competition (date
BellSouth is authorized to provide interLATA services) be termed eligible. FCCA, Intermedia, and
MCII believe contracts entered into prior to January 1, 1999, should be eligible. Similarly, Time
Warner believes contracts entered into up to the effective date of the proposed rule should be
eligible. The difficulty is establishing when, and to what degree, competition exists. |

Tariffed services are often substantially discounted when individually priced under a CSA.
Due, in part, to concerns about anti-competitive behavior, ILECs are required to file quarterly
reports with the Commission reflecting the number of new contract service arrangements
provided. ' A brief review of these reports shows the number of new CSAs provided annually more
than quadrupled for BellSouth from 1994 to 1997. For Sprint, the number of new CSAs provided
annually also increased, doubling from 1994 to 1997 (combined quarterly reports of Centel and
United). For GTE, the number of new CSAs provided annually increased from 1994 to 1995, but
by 1997 showed a 77% decrease from 1994 levels. The following table lists the number of new
CSAs provided by each of the large LECs each year from 1984 through the second quarter of 1998.

lI;Jot all the CSAs contained in these reports would be eligible contracts under the proposed rule.
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New Contract Service Arrangements Provided
3¢ b as | s f a7 a8 |89 | oot |oz|oz| o] 95 96 | 97 | 208
GTE 0 0 0 1 3 2 1 4 3 8] 13( 16| 14 3|
SBT 0 7 61 18] 43| 15| 27| 15| 17| 47| @) 12 79| 238 | 135
SPRINT “ 0 0 0 0 0 0 0 0| 40| 17 5 1 1] 10} *
*unavaiiable

Source: Numbers for 1984-1994 from Order No. PSC-95-01926-FOF-TL, remaining numbers from CSA Quarterly Reports. Numbers for

United Telephone Company and Centel Telephone Company have been combined under Sprimt,

One reason for the increase in the number of new CSAs could be that more customers are
receiving offers from competitors. Therefofe, rather than lose these customers, the ILEC responds
by offering to meet the customer’s needs through a contract service arrangement. Another reason
more new CSAs are offered each year may be that the number of tariffed services for which the
Commission has granted CSA authority has increased over the past fourteen years.

Termination Liability

The proposed rule limits the customer’s termination liability to unrecovered, nonrecurring
costs which do not exceed the termination liability specified in the terms of the contract. The FCCA
suggests [LECs should only be allowed to recover the costs of any special construction arrangements
that were additional or unplanned construction specifically to serve a user. However, limiting cost
recovery to additional or unplanned construction would not permit ILECs to recover the legitimate,
nonrecurring costs reflected in the work papers supporting the contract.

Time Wamer expressed concern that some customers would be discouraged from taking
advantage of the Fresh Look Window if they were required to make a large lump-sum payment in
order to terminate a contract. Time Warner suggested permitting customers to pay the unrecovered,
nonrecurring costs over time, as [LECs presently recover such costs over the term of the contract.
After consideration of this alternative, staff revised proposed Rule 25-4.302(5) to allow the customer
the option of paying unrecovered, nonrecurring costs to the ILEC in monthly payments over the
remainder of the original contract period.

KDL:tf\e-frlok2
cc: Sally Simmons, CMU
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