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NOTICE OF ADDITIONAL AUTHORITY 

Applicant, NORTH FORT MYERS UTILITY, INC. ("NFMU") , by and 

through its undersigned attorneys, hereby files with the Commission 

a copy of the April 9, 1999 opinion of the Second District Court of 

Appeal in Mihevic Corporation vs. Horizon Village, Inc. This case 

is being provided in support of NFMU's argument in its Motion for 

Reconsideration that the owner of Buccaneer mobile home park, 

having taken the steps required under Chapter 723, Florida 

Statutes, is not responsible for providing wastewater service to 

Buccaneer Estates. 

Respectfully submitted on this 
14th day of April, 1999, by: 

ROSE, SUNDSTROM & BENTLEY, LLP 
2548 Blairstone Pines Drive 
Tallahassee, Florida 32301 
(850) 877-6555 

MARTIN S. 
For the Firm 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing 
Notice of Additional Authority has been forwarded on the 14th day 
of April, 1999, via U.S. Mail to Steve Reilly, Esquire, Office Of 
Public Counsel, 111 West Madison Street, Room 812, Tallahassee, FL 
32399-1400, Cleveland Ferguson, Esquire, Florida Public Service 
Commission, Legal Division, 2540 Shumard Oak Boulevard, Tallahas- 
see, FL 32399-0850, Ronald & Gwen Ludington, 509 Avanti Way, North 
Fort Myers, FL 33917, Donald Gill, 674 Brigantine Boulevard, North 
Fort Myers, FL 33917, Mr. Joseph Devine, 688 Brigantine Boulevard, 
North Fort Myers, FL 33917, and Mr. Stanley Durbin, 718 Brigantine 
Boulevard, North Fort Myers, FL 33917. 

MARTIN S. FR 
nfmu\buccaneei\author.not 
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1ST CASE of Level 1 printed in FULL format. 

MIHEVIC CORPORATION, AppellantlCross-Appellee, v. HORIZON VILLAGE, INC., 
Appellee/Cross-Appellant . 

Case No. 98-02999 

COURT OF APPEAL OF FLORIDA, SECOND DISTRICT 

1999 Fla. App. LEXIS 4543 

April 9, 1999, Opinion Filed 

NOTICE: [*1] NOT FINAL UNTIL TIME EXPIRES 
TO FILE REHEARING MOTION AND, IF FILED, 
DETERMINED 

PRIOR HISTORY: Appeal from nontinal order of the 
Circuit Court for Lee County; William C. McIver, 
Judge. 

DISPOSITION: Reversed and remanded on main ap- 
peal: cross-appeal dismissed. 

COUNSEL: Robert L. Donald of Law OKice of Roben 
L. Donald, Fort Myers, and Stephen E. Dalton of 
Pavese, Garner, Haverfield, Dalton, Harrison & Jensen. 
LLP, Fort Myers, for AppellantlCross-Appellee. 

Robert B. Burandt of Roosa, Sutton, Burandt & 
Adamski, L.L.P., Cape Coral, for Appellee/Cross- 
Appellant. 

JUDGES: PATTERSON, Judge. CAMPBELL, A.C.J., 
and GREEN, J., Concur. 

OPINIONBY: PATTERSON 

OPINION: 
PATTERSON, Judge 

The Mihevic Corporation, owner of Horizon Village 
Mobile Home Park (the Owner), appeals from a partial 
s u m  judgment determining the issue of liability in 
favor of Horizon Village, Inc., the residents' associa- 
tion of the park (the Association), in this mobile home 
park dispute. The Association cross-appeals and raises 
a somewhat obscure issue pertaining to an August 1, 
1996, notice that the Owner sent to the Association. We 
reverse the main action and dismiss the cross-appeal for 
lack of jurisdiction. 

In 1997, the Association sued the Owner [*2] to con- 
test achange in the park's rent structure. Since 1989. the 

Owner had provided sewage service to the park residents 
by an on-site "package plant," and the cost of this service 
had been included in the residents' rent. The pfospectus, 
however, provided that if sewer services became avail- 
able from an outside provider, the Owner reserved the 
right to do away with the package plant and hook the 
park up to the provider's network. In 1996, such ser- 
vices became available from North Fort Meyers Utility, 
Inc. 

On September 20, 1996, pursuant to section 
723.037(1), Florida Statutes (1995). nl  of the Florida 
Mobile Home Act, the Owner sent notice to the residents 
and the Association, informing them that as of January 
1, 1997, the cost of sewage service would no longer 
be included in the rent and an outside utility company 
would provide sewage service. The notice stated that 
each tenant's rent would be reduced by $ 9.75, repre- 
senting the Owner's cost of providing sewage service in 
past years. Thus, when the Owner sent its notice on 
September 20, 1996, informing of a January 1, 1997, 
reduction in services provided by the Owner, it fully 
complied with the ninety-day notice requirement of sec- 
tion [*3] 723.037(1). The Association and the Owner 
met to discuss the change and entered into mediation, 
as provided for in section 723.037. Thus, the purpose 
of the notice was also fully satisfied, as the Association 
had sufficient notice to object to the change. 

n l  Section 723.037(1), Florida Statutes (1995), 
provides in pertinent part: 

( 1 )  A park owner shall give written notice to each 
affected mobile home owner and the hoard of di- 
rectors of the homeowners' Association, if one has 
been formed, at least 90 days prior to any increase in 
lot rental amount or reduction in services or utilities 
provided by the park owner or change in rules and 
regulations. 
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As it turned out, however. when the utility company 
sent its first bill in February, the bill was for services 
commencing on December 11, 1996, less than ninety 
days from the date the Owner sent the notice. The Owner 
refunded each resident $ 6.72, representing a per diem 
refund calculated on the utility company's base rate. The 
Owner concedes that it is responsible [*4] for the actual 
sums billed to the residents for the month of December. 
The Owner testified that the utility company represented 
that service would not begin before January 1, 1997. 
The utility company representative admitted discussing 
January 1, 1997, as the starting date with the Owner, 
although the utility representative apparently h e w  the 
service was likely to begin before that date. 

Based on these circumstances, the trial coun deter- 
mined that the notice was invalid and the Owner was 
liable to repay substantial amounts of money to the res- 
idents. The circumstances, however, indicate that the 
Owner complied with the Mobile Home Act in sending 
out a ninety-day notice, but the actions of a third party, 
the utility company, caused the service to begin before 
the ninety days had expired. As the Owner argues, this 
case is analogous to Hobe Associates, Lrd. v. Stare. 
Depanment of Business Regulation, Division of Florida 
Land Sales, Condominiums, & Mobile Homes, 504 So. 
2d 1301 (Flu. Isr DCA 1987). In Hobe, the court held 

was invalid. Similarly, the Owner here was not respon- 
sible for the utility company's actions which caused the 
new sewer service to begin before the end of the ninety- 
day period. Furthermore, the Owner refunded $6.72  to 
each resident for the December charges. 

Based on Hobe and the fact that the purpose of section 
723.037 was accomplished, we reverse the trial court's 
partial final judgment which finds the notice invalid. On 
remand, the Owner should be responsible for the resi- 
dents' actual payments for December sewer bills, upon 
proof of what the residents paid to the utility company 
for December, with a credit for the $ 6.72 the Owner 
has already paid to each resident. 

With respect to the cross-appeal, this court does not 
have jurisdiction on this interlocutory appeal because 
the partial final judgment does not dispose of the sub- 
ject matter of the cross-appeal, which appears to be the 
propriety of the August 1996 notice of rent increase. 
In fact, the Association did not raise the propriety of 
the August notice of rent increase in its complaint. The 
judgment holds that the September 20, 1996, notice was 
invalid. The [*6] invalidation of the September notice 
does not affect the fact that there was a prior negotiated 
rent increase in August between the parties. Therefore, 
we dismiss the cross-appeal. 

that the park owner's notice of rental increase W a s  ef- 
fective, even though a third party, the Division of Land 
Sales, bad forbidden the owner from sending [*51 the no- 
tice because the Division mistakenly believed the notice 

Reversed and remanded on main appeal; cross-appeal 
dismissed. 

CAMPBELL, A.C.J., and GREEN, J.,  Concur. 
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