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ABBREVXATIONS/ACRONYMS 

C i t y  - The Uti1itie.s Commission, C i t y  of N e w  Smyrna Beach, F l o r i d a  

Commission - Flo r ida  Public Service Commission 

DEP - Florida Department of Environmental P r o t e c t i o n  
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Duke New Smyrna - Duke Energy N e w  Smyrna Beach Power  Company L t d . ,  
L.L.P. 
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FMPA - Florida Municipal Power Agency 

FPC - F l o r i d a  Power Corporation 

FPL - Florida Power and Light Company . 
FRCC - Flor ida  Reliability Coordinating Council 

IOU - Investor-Owned Utility 
IPP - Independent Power Producer 

JEA - Jacksonville Elec t r ic  Authority 

J o i n t  P e t i t i o n e r s  - The U t i l i t i e s  Commission, C i t y  of New Smyrna 
Beach, Florida and Duke Energy N e w  Smyrna Beach P o w e r  Company L t d . ,  
L.L.P. 

LEAF - Legal Environmental Assistance Foundation, Inc. 
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CASE BACKGROUND 

On August 19, ,1998, t h e  Utilities Commission, C i t y  of N e w  
Smyrna Beach, F l o r i d a ,  and Duke Energy New Smyrna Beach Power 
Company L t d . ,  L . L . P .  filed a J o i n t  Petition For Determination Of 
Need For An E l e c t r i c a l  Power P l a n t  pursuant to S e c t i o n  403.519, 
Flor ida  S t a t u t e s ,  The proposed p l a n t  is a 514 megawatt n a t u r a l  gas 
fired, combined cycle plant together with a natural gas lateral 
p i p e l i n e  and associated transmission f a c i l i t i e s  to be located in 
Volusia County, Florida,  adjacent to Interstate 95. The Utilities 
Commission, C i t y  of New Srnyrna Beach, a municipal electric utility 
within t h e  meaning of Section 3 6 6 . 0 2 ( 2 ) ,  F l o r i d a  Statutes, has an 
entitlement to 30 megawatts of t h e  proposed plant's capacity and 
energy associated w i t h  the capac i ty .  The C i t y  will use t h e  
capacity and energy to serve its retail customers. Duke New Smyrna 
w i l l  build, own, and operate t h e  p l a n t  and  will market t h e  balance 
of t h e  capacity and energy (approximately 484 MW) on t h e  wholesale 
power market. As such, except f o r  t h e  30 megawatts entitlement 
provided to the City, t h e  proposed p l a n t  will be a merchant  plant. 
The t e r m  "merchant p l a n t "  as used in t h i s  order is a power p lan f  
with no rate base and no captive r e t a i l  customers, 

There are seven i n t e r v e n o r s  and one amicus curiae in this 
d o c k e t .  T h e  i n t e r v e n o r s  are:  F l o r i d a  Power  & L i g h t  Company; 
Florida P o w e r  Corporation; Tampa Electric Company; Florida Electric 
Cooperatives Association, f n c . ;  Legal Environmental Assistance 
Foundation, Inc.; U . S .  Generating Company; and System Council U-4, 
International Brotherhood of Electrical Woykers. The amicus curiae 
is Louisville Gas b Electric Energy Corporation. A h e a r i n g  was 
held on December 2-4 and December 11 and 18, 1998. On December 2, 
we heard oral argument on Motions To Dismiss filed by FPL and FPC 
and Responses in Opposition of Joint Petitioners and LG&E Energy. 
We then heard testimony of 11 witnesses d u r i n g  t h e  remaining f o u r  
days of t h e  hearing. O r a l  argument on the Motions To Dismiss was 
continued to January 28, 1998, following submission of pos t -hear ing  
briefs  by the parties. 

There are a broad range of legal, policy and f a c t u a l  issues in 
this docket.  The Motions To Dismiss w i l l  be addressed first in 
t h i s  order because they represent threshold issues. A Motion For 
Reconsideration and a Motion To Strike are addressed following t h e  
discussion of t h e  Motions To Dismiss. Next, t h e  order addresses 
factual issues r e l a t i n g  to w h e t h e r  t h e  proposed p l a n t  meets the 
criteria of Sec t ion  403.519, Florida Statutes, t h e  adequacy of the 
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a n c i l l a r y  facilities associated with t h e  plant, and t h e  n a t u r e  of 
t h e  participation agreement between t h e  J o i n t  Petitioners. 

MOTIONS TO DISMISS 

I. BACKGROUND AND SUMMARY OF 3OLDfNG 

On September 8, 1998, Flo r ida  Power & Light Company filed a 
Motion To Dismiss Joint Petition, Request For Oral Argument, and 
Memorandum Of Law Supporting Motion To Dismiss ( F P L  Sept. 
Memorandum), A l s o  on September 8, 1998, F l o r i d a  Power  Corporation 
filed a Motion To Dismiss Proceeding (FPC Motion)and Request For 
Ora l  Argument. On September 15, 1998, J o i n t  Petitioners f i l e d  a 
Memorandum Of Law In Opposition To Florida P o w e r  & L i g h t  Company's 
Motion To Dismiss J o i n t  P e t i t i o n  ( J o i n t  Pet. FPL Memorandum). On 
September 21, 1998, Joint P e t i t i o n e r s  f i l e d  a Memorandum Of Law In 
Opposition To Flo r ida  Power Corporation's Motion To Dismiss 
Proceeding ( J o i n t  Pet. FPC Memorandum). On November 23, 1998, LG&G 
E n e r g y  Corporation f i l e d  an  Amicus C u r i a e  Memorandurn Of Law in 
opposition to the Motions To Dismiss (LG&G Memorandum). O r a l  
argument was heard at t h e  commencement of t h e  hearing on December 
2, 1998, and again on Janua ry  28, 1999, subsequent to the f i l i n g  of 
briefs by t h e  p a r t i e s .  This section of the order addresses the 
Motions To Dismiss. This section of t h e  order is div ided  i n t o  
three broad subject-matter categories: statutory and rule a n a l y s i s ;  
decisional law analysis; and constitutional law analysis. 

As s e t  forth in d e t a i l  below, we deoy the Motions To Dismiss 
because Joint Petitioners have stated a cause of a c t i o n  upon which 
re l i e f  can be granted .  J o i n t  P e t i t i o n e r s  have adequately alleged 
a l l  of t h e  applicable elements required for a need determination 
p u r s u a n t  to Section 403.519, Flor ida  Statutes. They have a l s o  
demonstrated that t h e y  are "electric utilities" p u r s u a n t  to t h e  
Power Plant S i t i n g  Act ;  that Duke N e w  Smyrna is an "investor-owned 
electric company" pursuan t  to Chapter 3 6 6 ;  and, that the Project is 
a "joint electric power supply project" pursuant to Chapter 361, 
Florida S t a t u t e s .  Furthermore, decisional law does n o t  require 
dismissal of the petition. Fina l ly ,  it is not necessary f o r  us to 
address on t h e  constitutional issues in order to adjudicate the 
Motions T o  Dismiss. 

If. STATUTORY AND RULE BASES FOR NEED DETERMINATION PROCEEDINGS 

Need determination proceedings in F l o r i d a  are governed by 
S e c t i o n  403.519, Flo r ida  Statutes, Exclusive Forum F o r  
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Determination Of Need. In order to analyze t h e  e x t e n s i v e  l ega l  
arguments made by t h e  p a r t i e s  i n  conjunction with the Motions To 
Dismiss, it is instructive to summarize the terms contained in t h e  
statute r e l a t i v e  to e n t i t i e s  wh ich  may initiate need proceedings. 

Section 403.519, Florida Sta tu tes ,  provides in pertinent part: 

On reques-t by an applicant or on i ts  own 
motion, the commission s h a l l  beg in  a 
proceeding to determine the need f o r  an 
e lec t r i ca l  po.wer p l a n t  subject to the Florida 
E l e c t r i c a l  P o w e r  P l a n t  S i t i n g  Act....The 
commission shall be t h e  sole forum f o r  t h e  
determination of t h i s  rnatter....In making its 
determination, t h e  commission shall take into 
account the need for electric system 
r e l i a b i l i t y  and i n t e g r i t y ,  the need for  
adequate e lec t r i c i ty  at a reasonable cost, and 
whether t h e  proposed p l a n t  is the most cost- 
e f fec t ive  alternative available. The 
commission shall also expressly consider t h e  
conservation measures taken' by or reasonably  
available to t h e  applicant or its members 
which might mitigate the need for the proposed 
p l a n t  and other matters w i t h i n  its 
jurisdiction which it deems relevant. The 
commission's determination of need for an 
electrical power p l a n t  s h G l l  create a 
presumption of public need and necessity .... 

Section 403,503 ( 4 ) ,  Florida  Statutes, defines an "applicant" as: 

any electric u t i l i t y  which applies f o r  
certification pursuant to the provisions of 
t h i s  act. 

"Electric utility" is def ined  in Section 403.503 (13), Florida 
S t a t u t e s ,  as follows: 

cities and towns, counties, public u t i l i t y  
districts, regulated electric companies, 
electric cooperatives, and j o i n t  operating 
agencies, or combinations thereof,  engaged in, 
or authorized to engage in, the business of 
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generating, transmitting, 
electr ic  energy. 

or distributing 

S e c t i o n  403.519, Florida Sta tu tes ,  was enacted in 1980, Chapter 8 d -  
65, Laws of Florida, and amended in 1990, Chapter 90-331, Laws of 
F l o r i d a .  The Florida Electrical Power  P l a n t  Siting A c t ,  was 
enacted in 1973, Chapter 7 3 - 3 3 ,  L a w s  of Flo r ida ,  and amended in 
1976, Chapter 76-76, Laws of Florida,  and  in 1990, Chapter 90-331, 
Laws of Flo r ida ,  Sections 403.501-403,518, Flo r ida  Statutes. 
Sect ion 403.519, Florida Statutes, is n o t  part of t h e  PPSA.. 

Need determination proceedings in Florida are also governed by 
R u l e  25-22.081, Florida Administrative Code. The Rule provides  in 
pertinent part:  

P e t i t i o n s  submitted to commence a proceeding 
to determine the need f o r  a proposed 
e lec t r i ca l  power plant . . .  s h a l l  contain the 
following information: 

(1) A general description of t h e  u t i l i t y  or 
utilities primarily affected .... 

( 2 )  A general description of the proposed 
electrical power p l a n t  .... 

( 3 )  A statement of t h e  specific conditions, 
contingencies or other  ,factors which 
indicate a need f o r  the proposed 
e lec t r i ca l  power plant .... If a 
determination is sought  on some basis in 
addition to or in lieu of capacity needs, 
such as oil backout, then detailed 
analysis and supporting documentation of 
the costs and benefits is required. 

A summary discussion of t h e  major 
available generating alternatives .... 
A discussion of viable nongenerating 
a l t e r n a t i v e s  .... 
A n  evaluation of t h e  adverse consequences 
which w i l l  result if the proposed 
e l e c t r i c a l  power p l a n t  is n o t  added .... 



ORDER NO. PSC-99-0535-FOF-EM 
DOCKET NO. 981042-EM 
PAGE 11 

(7) If t h e  g e n e r a t i o n  addition is t h e  result 
of a purchased power agreement between a n  
investor-owned u t i l i t y  a n d  a n o n u t i l i , t y  
generator, t h e  petition s h a l l  include a 
d i s c u s s i o n  of t h e  potential f o r  increases 
or decreases in the u t i l i t y ' s  cost of 
capital . . . .  

111. SUMMARY OF ARGUMENTS OF THE PARTIES 

A.  WHETHER DUKE NEW SMYRNA AND TEE CITY ARE PROPER 
APPLICANTS PURSUANT TO E'LORfDA STATUTES AND. E'LORIDA 
ADMINISTRATIVE CODE 

1. EZORIDA POWER & LIGHT CObfPANY 

FPL argues that t h e  Joint P e t i t i o n  does not m e e t  t h e  
requirements of Florida Statutes o r  Florida Administrative Code and 
therefore ,  must be dismissed. With respect to Flor ida  Statutes,, 
FPL s t a t e s  that the J o i n t  P e t i t i o n  fails to allege with specificity 
the manner i n  which i t  meets the statutory criteria. With respect 
to t h e  rule requirements, FPL argues that the J o i n t  Petition fails 
to satisfy t h e  criteria of Ru le  25-22.081, Florida Administrative 
Code. 

2 .  E'LORIDA POWER CORPORATION 

By c o n t r a s t  to F P L ' s  criteria-specific attack on t h e  J o i n t  
Petition, FPC's arguments f o r  dismissal are based on its global 
construction of the s t a t u t o r y  framework of generation siting and 
p l a n n i n g .  F P C ' s  first argument is that t h e  Flor ida Energy 
Efficiency and Conse rva t ion  A c t ' s '  limitation t o  r e t a i l  utilities, 
l i k e w i s e  limits S e c t i o n  403.519 to o n l y  retail utilities. 
Therefore ,  only retail utilities may be applicants f o r  a need  
determination. F P C ' s  second statutory argument for dismissal 
relates to the 1973 enactment of the P o w e r  P l a n t  Siting A c t 2  w h i c h  
included the Ten Year Site P l a n  (TYSP)  requirements. 

'Sections 366.80-366.85 and 403.519, Florida Statutes; C h a p t e r  
8 0 - 6 5 ,  Section 5 ,  Laws of Flor ida .  

2 S e c t i o n s  403.501-403.518, Flo r ida  Statutes, Chapter 7 3 - 3 3 ,  
Laws of Florida. 
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3 .  DUKE NEW SMYRNA/THE CITY 

Joint Petitioners advance three arguments in s u p p o r t  of their 
position that they a re  proper  applicants p u r s u a n t  t o  Florida 
Statutes. First, they maintain that both t h e  City and Duke N e w  
Smyrna are proper applicants under Section 403.519, F l o r i d a  
Statutes. Only "electric utilities" may be "applicants" for  a need 
determination. The C i t y  is an "electric utility" because it is a 
municipality serving r e t a i l  customers. Duke N e w  Smyrna is an 
"e lec t r ic  u t i l i t y "  because it is a "regulated electric company", 
r e g u l a t e d  by the Federal Energy Regulatory Commission. J o i n t  
Petitioners' second argument is that t h e y  are "electric utilities" 
p u r s u a n t  to Section 366.02 ( Z ) ,  Florida S t a t u t e s  and therefore 
s u b j e c t  t o  t h e  Commission's Grid  B i l l 3  and TYSP jurisdiction. 
T h i r d ,  Joint Petitioners argue that t h e y  have standing t o  p u r s u e  
the requested need determination because the projec t  is a " j o i n t  
electric power supply project" under Chapter 361, Florida Statutes. 
I n  addition t o  the statutory arguments, J o i n t  Petitioners r e b u t  
F P L ' s  a n d  F P C ' s  assertions t h a t  the Joint P e t i t i o n  does not meet 
t h e  pleading requirements of Florida Statutes and F l o r i d a  
Administrative Code. 

B. WHETHER DUKE NEW =-/THE CITY ARE PROPER APPLECANTS 
PURSUANT TO DECISXONAL L A W  

1. E'LORIDA POWER h LfGBT COMPANY 

T h e  f o u n d a t i o n  of FPL's argument far dismissal of the J o i n t  
P e t i t i o n  is its assertion t h a t  Duke New Smyrna is n o t  a proper 
applicant p u r s u a n t  to decisional law. As authority f o r  its 
position, FPL cites I n  Re: P e t i t i o n  of Nassau Power  Comora t ion  To 
Determine Need For Elec t r i ca l  Power  Plant (Okeechobee Countv 
Coaeneration F a c i l i t y ) ,  Docke t  Nos. 920769-EQ , 92076l-€Q, 920762- 
EQ and 920783-EQ, Order No. PSC-92-1210-FOF-EQ, issued October 26, 
1 9 9 2  (Ark and Na ssau) and Nassa u Power  C o m o r a t i o n  v. Be ard,  601 
So.2d 1175 ( F l a .  1992) (Nassau I). Under FPL's i n t e r p r e t a t i o n  of 
t h e  decisions, no non-utility generator may seek a need 
determination without first o b t a i n i n g  a contract w i t h  a state- 

decision was appealed by Nassau and upheld by the Florida Supreme 
regulated u t i l i t y  w i t h  an obligation to serve. The Ark and Nassa U 

3The provisions of Chapter  366, Flo r ida  Statutes, referred to 
a s  the G r i d  Bill consist of Sections 3 6 6 . 0 4 ( 2 ) ,  3 6 6 . 0 4 ( 5 ) ,  
3 6 6 . 0 5 ( 7 ) ,  and 3 6 6 . 0 5 ( 8 ) ;  Chapter 74-96,  Laws of Florida. 
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C o u r t .  Nassau Power C o m o r a t i o n  v .  Deason, 641  So.2d 396 (Fla. 
1994). (Nassau 11) According to FPL, a non-utility g e n e r a t o r  
without a c o n t r a c t  with a s ta te -regu la ted  e lec t r i c  utility is n o t  
a proper applicant under t h e  Siting Act. 

2 .  E'LORIDA POWER CORPORATION 

Like FPL, FPC argues that the Nassau decisions conclusively 
determine that a need proceeding under Section 403.519 may o n l y  be 
brought  by a retail u t i l i t y  or an entity with a c o n t r a c t  with a 
retail u t i l i t y .  In addition, FPC acknowledges that controlled 
overbuilding may be prudent  because of economies of scale, but that 
does n o t  negate the n e c e s s i t y  of demonstrating utility spec i f ic  
need f o r  the reasonably foreseeable future. 

3. DUKE NEW SMYRNA/TffE CITY 

J o i n t  Petitioners distinguish t h e  Nassau cases and state that 
t h e  cases do n o t  constitute precedent in this proceeding because 
t h e y  arose on d i f f e r e n t  facts, The difference is capt ive  
ratepayers. According to Joint P e t i t i o n e r s ,  Nassau I and II 
r e p r e s e n t  t h e  l a w  of non-utility g e n e r a t o r s  seek ing  to bind retail 
utilities, and thus captive ratepayers, to long  t e r m  power 
contracts .  The Nassau cases addressed need and standing of 
qualifying f a c i l i t i e s . '  T h e  instant petition is distinguishable 
according to t h e  Joint Petitioners because Duke N e w  Smyrna is n o t  
s e e k i n g  to force r e t a i l  utilities to purchase the Project's 
merchant  output. 

C .  DORMANT COMMERCE CLAUSE AND FEDERAL PREEMPTXON 

1. EZORIDA POWER C LIGHT COMPANY 

FPL contests Joint Petitioners' constitutional arguments in 
three ways. F i r s t ,  FPL asser ts  t h a t  the Joint P e t i t i o n e r s  are 
improperly attempting to have the Commission decide constitutional 
issues more properly reserved to the courts. Second, relying on 
Commonwealth E d i s o n  Co. v .  State of Montana, 453 U.S .  609 (19811, 
FPL argues that general  Congressional policy statements regarding 

4 A qualifying facility is defined as a small power producer 
or cogenera tor  t h a t  meets the t h r e s h o l d  efficiency standards set 
f o r t h  by the Federal Energy Regulatory Commission p u r s u a n t  to 
PURPA, 1 8  C . F . R .  Sec. 292.201-.211 (1991). 
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wholesale competition do not demonstrate preemption of a l l  s t a t e  
legislation on t h a t  subject. Third, r e l y i n g  on General MotoGs 
Corn. v .  T r a c v ,  519 W.S.  2 7 8  ( 1 9 9 7 ) ,  FPL asserts that t h e  dormant 
Commerce C l a u s e  does n o t  create  an absolute r e s t r i c t i o n  on a 
state's ability to regu la te .  Instead, there is a traditional 
recognition of state's dominion over health and safety issues. 

2 .  F'LORIDA POWER CORPORATION 

FPC advances three arguments in rebuttal to Duke's assertion 
that application of the Nassau decisions t o  the i n s t a n t  petition is 
preempted by the Energy Policy Act of 1992 under the -Supremacy 
C l a u s e  of t h e  United States C o n s t i t u t i o n .  First, FPC argues that 
t h e  Legislature's reenactment of Section 403.519 and t h e  PPSA 
s u b s e q u e n t  t o  t h e  Nassau decisions' definitive interpretation 
t h e r e o f  cannot  be o v e r t u r n e d .  Second, FPC argues that an 
administrative agency cannot declare a s t a t e  s t a t u t e  
unconstitutional. Third, FPC argues that federal  l a w  does n o t  
preempt states' control over siting new generation. With respect 
to the dormant Commerce Clause ,  FPC argues that generation siting 
and need determination are not areas Congress intended to regulate. 
Instead, t h e y  have been left to t h e  states. I n  the alternative, 
FPC argues that even if Congress did intend to regulate need 
determinations, Florida's scheme would withstand c o n s t i t u t i o n a l  
s c r u t i n y .  

3. DUKE NEW SKYRNA/THE CITY 

J o i n t  Petitioners advance two constitutional l a w  arguments i n  
support of t h e i r  position that a contract with a retail utility is 
n o t  required to invest them w i t h  standing to b r i n g  t h i s  need 
determination proceeding. The first constitutional law argument is 
that prohibiting Duke New Srnyrna from applying d i r e c t l y  f o r  a need 
d e t e r m i n a t i o n  would  violate the dormant Commerce Clause because 
s u c h  action would u n c o n s t i t u t i o n a l l y  discriminate a g a i n s t  ou t -o f -  
state commerce and would unconstitutionally burden  i n t e r s t a t e  
commerce. R e l y i n g  on PhiladelDhia v. N e w  Jersey, 437 U.S .  617 
(1978) and Pike v. Bruce Church, 397 U . S .  137 (1970) Duke N e w  
Srnyrna argues t h a t  r e g u l a t i o n s  g i v i n g  l o c a l  economic interests a 
competitive advantage are unconstitutional. Duke N e w  Srnyrna' s 
second constitutional law argument is that requiring it to f i rs t  
obtain a c0ntrac.t  w i t h  a retail u t i l i t y  to build the projec t  is 
preempted by federal u t i l i t y  law which  mandates a r o b u s t  
competitive wholesale market. Relying  on Pac i f i c  Gas & Electric Co. 
v .  State Enerav  Resources Conservation & Dev.  Corn., 461 U.S. 190 
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(1983), Duke New Smyrna m a i n t a i n s  that FPL's and FPC's 
interpretations of "applicant" stand as an obstacle  to the 
accomplishment of federal purposes. 

IV . ANALYSfS 
A. STAHDABD OF REWIEW 

A motion to dismiss raises as a question of law, whether  t h e  
petition a l l e g e s  sufficient facts to s t a t e  a cause of a c t i o n .  
V a r n e s  v. Dawkins, 624  So.2d 349, 350  (Fla. 1st DCA 1993); In re: 
P e t i t i o n  Bv Tarnua Electric ComDanv For Approval Of Cost Recovery 
For A N e w  Environmental Proqram, The Bia Bend Units 1 6r 2 Flue  Gas 
Desulfurization Sustem, Docket No. 980693-E1, Order No. PSC-98- 
1260-PCO-E1, issued September 22, 1998, pg. 6 .  The standard f o r  
disposing of motions t o  dismiss is whether, with all allegations in 
the petition assumed to be true, the  petition states a cause of 
action upon which re l ief  may be granted. & When making t h i s  
determination, t h e  tribunal must consider only the petition. All 
reasonable inferences drawn from t h e  petition must be made in favor  
of t h e  petitioner. Id. 

In order to determine whether t h e  p e t i t i o n  states a cause of 
action upon which relief may be granted, it is necessary to examine 
t h e  elements needed to be alleged under the substantive law on the 
matter. All of the elements of a cause of action must be properly 
alleged in a pleading t h a t  seeks  affirmative r e l i e f .  If they are 
not, t h e  pleading should be dismissed. K b l a k  v. Kredian, 95 So.2d 
510, (Fla. 1957) 

The substantive law governing this docket is Section 403.519, 
Florida Sta tu tes .  The Joint P e t i t i o n  For Determination Of Need For 
An E l e c t r i c a l  Power P l a n t  states a cause of action upon which 
relief can be granted because it alleges a l l  of the required 
elements. The Jo in t  Petition d i r e c t l y  addresses t h e  five c r i t e r i a  
of Sect ion  403.519, Florida Statutes: 11 t h e  need f o r  electric 
system reliability and i n t e g r i t y ;  2 )  t h e  need for adequate 
e l e c t r i c i t y  at a reasonable cost; 3) whether the P r o j e c t  is t h e  
most cost-effective alternative available; 4) conservation 
measures; and 5)  other matters w i t h i n  o u r  jurisdiction. In 
addition, t h e  J o i n t  P e t i t i o n  meets all applicable requirements of 
Rule 25-22.081, Florida Administrative Code. 

In sum, on its face, t h e  J o i n t  Petition withstands t h e  
challenges of t h e  Motions To Dismiss. It is n o t  necessary f o r  the 
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Joint Petitioners to have anticipated a l l  conceivable defenses and 
allege facts which would be sufficient t o  negate  or avoid  them. 
T . B .  F l e t c h e r  v. Williams, 153 So.2d 759, 764 ( F l a .  1st DCA 1963). 
Taking a l l  t h e  well-pleaded allegations of the J o i n t  Petition as 
t r u e ,  a cause of action has been adequately alleged to j u s t i f y  
denial of the Motions. Id. 

In addition to t h e  foregoing  analysis, we also deny the 
Motions  To Dismiss on the spec i f i c  arguments of the parties. A t  
issue in this docket is whether an Exempt Wholesale Generator c a n  
be an "applicant" for a need determination. Dis t i l l ed  to their 
essence, t h e  parties' positions are  as follows: Joint Petitioners 
allege t h a t  they are proper  applicants, individually and 
collectively, under t h e  p l a i n  language of the governing s t a t u t e s .  
FPL and FPC argue that, as to t h e  merchant portion of the Project's 
ou tpu t ,  Duke  N e w  Smyrna must have a cont rac t  with a retail utility 
before it can s e e k  a need determination. This is a case of first 
impression. We disagree w i t h  t h e  i n t e r p r e t a t i o n s  of statutes and 
precedent  presented by t h e  movants and agree that the ordinary 
meaning of the statutes encompass an EWG apply ing  for a need 
determination. 

B. DUKE NEW SMYRNA AND THE CITY PROPER APPLICANTS 
PURSUANT TO E'LORIDA STATUTES AND FLORIDA ADMINISTRATM 
CODE 

1. Florida Statutes 

J o i n t  Petitioners' arguments supporting their s t a t u s  a s  
applicants are compelling. Joint Petitioners argue  that, 
individually and collectively, they are proper applicants within 
the broader regulatory framework as well as the specific provisions 
of Section 403.519, Flor ida  Statutes. J o i n t  Petitioners also 
e f f e c t i v e l y  r e b u t  FPL and FPC's arguments to t h e  c o n t r a r y .  

a. Section 403.519, Florida Statutes And the Power 
Plant Siting A c t  

It is uncontroverted that the C i t y  i s  a proper applicant for 
a need determination. The C i t y  is a retail-serving municipal 
e lec t r i c  u t i l i t y  and thus, one of t h e  seven enumerated entities 
within Section 403.503(13). The City has an entitlement to 30 
megawatts of the Project's c a p a c i t y  and has t h e  contractual right 
to purchase energy  associated with that c a p a c i t y .  The City will 
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use t h e  capacity and energy to serve t h e  needs of i ts  r e t a i l  
customers. 

Duke N e w  Smyrna is also a proper applicant f o r  a need 
determination. Duke New Srnyrna maintains that it is a proper 
applicant for a need determination both as a j o i n t  applicant w i t h  
t h e  C i t y ,  and individually as a "regulated electr ic  company". D u k e  
N e w  Smyrna argues t h a t  it is an "applicant" in i t s  own r i g h t  based 
on t h e  plain meaning of the definitions contained in t h e  PPSA and 
t h e  Grid Bill. In addition, Duke New Smyrna a l l e g e s  that t h e  
Project is a Joint Electrical Power Supp ly  Project within the 
meaning of C h a p t e r  361, Florida Statutes. 

As s e t  f o r t h  above, S e c t i o n  403.503(13), Flo r ida  Statutes, 
defines "applicant" as any  "electric u t i l i t y "  which, i n  t u r n ,  i s  
defined, among other things, a s  " r e g u l a t e d  electric companies". 
Thus, a regulated e lec t r i c  company is a proper applicant p u r s u a n t  
t o  the plain l anguage  of t h e  statute. 

Duke N e w  Smyrna is both "regulated" and a n  "electric company" 
and therefore c lea r ly  meets t h e  statutory definition of applicant. 
Duke N e w  Smyrna is a public utility p u r s u a n t  t o  t h e  Federal Power  
A c t ,  16 U . S . C .  Sec 824(b) (1) ( F P A )  and a n  EWG p u r s u a n t  t o  the 
P u b l i c  Utility Holding Company A c t  of 1935, 15 U , S . C .  Secs. 792-5a. 
As a public u t i l i t y  and an EWG, Duke N e w  Smyrna is regulated by t h e  
Federal Energy R e g u l a t o r y  Commission. 

In addition to being a regulated e1,ectric company, Duke New 
Smyrna w i l l  be engaged in at least one of the qualifying activities 
l i s t e d  in Section 403.503(13). The definition is phrased in the 
disjunctive. An "electric u t i l i t y "  is one of t h e  enumerated 
entities which must  be engaged in t h e  business of generating, 
transmitting, a d i s t r i b u t i n g  electric energy. "In  its elementary 
sense, the word 'or,' as used in a statute, is a d i s j u n c t i v e  

Robbins, 690 So.2d 1323, 1325  FN4 (Fla. 3rd DCA 1997) quo t ing  4 9  
Fla. Jur.2d S t a t u t e s  5 137, at 179(1984). Clear ly ,  t h e  Legislature 
intended the  Power  Plant  Siting A c t  t o  gove rn  electric utilities 
performing one or more of those f u n c t i o n s .  Duke N e w  Smyrna 
proposes to engage i n  generation, and t o  a limited extent, 
transmission, of e l e c t r i c i t y .  It therefore complies with t h e  
f u n c t i o n a l  requirement of the statute. 

a r t i c l e  indicating an a l t e r n a t i v e .  " TF+DC/ Shell C i t v ,  Inc. v ,  

FPL's and FPC's arguments that Duke N e w  Smyrna s h o u l d  n o t  be 
granted applicant status require us t o  add limiting l anguage  t o  the 
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PPSA s t a t u t o r y  definitions. FPL's argument is that "regulated 
e lec t r ic  company" means "state regulated electric company". FPC' s 
argument  is t h a t  "electric u t i l i t y "  means " r e t a i l  electric 
u t i l i t y " .  In combination, FPL and FPC would require t h a t  in order 
to build a power plant in t h e  State of Florida, i t  i s  necessary t o  
be a vertically-integrated u t i l i t y ,  serving retail customers, 
sub jec t  to traditional rate regulation of t h e  Commission. We f i n d  
that t h e  argument is not supported by t h e  f a c t s  or the law. FPL's 
interpretation is based primarily on its analysis of decisional law 
and is addressed in a d i f f e r e n t  sec t ion  of this order. F P C ' s  
argument is discussed below. 

Section 403.503(13), Florida Statutes, does not use the word 
"retail" before the phrase "electric u t i l i t y " .  Y e t ,  FPC argues 
that t h e  word " re t a i l "  shou ld  be read into the s t a t u t e .  T o  reach 
i t s  c o n c l u s i o n ,  FPC analyzes t h e  enactment of Florida Energy 
Efficiency and Conservation Act and submits an "interchangeable 
definition" argument .  Section 403.519, Florida Statutes, was 
enacted in 1980 as part  of FEECA. According to FPC, because Section 
366.82, Florida S t a t u t e s ,  limits t h e  definition of "utility" to a 
retail provider ,  t h a t  same limitation applies to the d e f i n i t i o n  of 
"applicant" as that term is used Section 403.519, Florida S t a t u t e s .  
"The most reasonable construction of these terms is that the 
L e g i s l a t u r e  used the  words "electr ic  u t i l i t y ,  " "utility, " and 
"applicant" interchangeably for purposes of e lec t r ic  industry need 
proceedings.,,." FPC's conclusion i s  t h a t  Duke lacks  standing t o  
bring the i n s t a n t  proceeding because it is a wholesale  and not a 
retail power producer. 

F P C ' s  analysis is incorrect. First, while Section 403.519, 
Florida  S t a t u t e s ,  is n o t  part of the PPSA, its definitions are 
governed by t h e  PPSA, not FEECA. Sec t ion  403.519 Florida Statutes, 
states, in p a r t :  "On request by an  a m l i c a n t  ... t h e  commission s h a l l  
begin a proceeding to determine t h e  need for an e lec t r ica l  power 
plant Z * in A c t , .  ." (emphasis added) 
T h e  PPSA defines and governs "applicants". By contrast, FEECA 
defines and governs " u t i l i t i e s " .  Neither the PPSA nor  S e c t i o n  
403.519 Florida Statutes, use t h e  word "utility" as a defining 
e n t i t y  and, t h u s ,  are n o t  governed by t h e  FEECA definition. 

Second, FPC's assertion that "applicants" are the same as 
FEECA "retail utilities" utterly disregards the l a w  r e l a t i v e  to 
entities required to fife need determinations under t h e  PPSA. 
S e c t i o n  366 .82  of FEECA exempts small electric cooperatives and 
municipalities with sales of less than 2,000 gigawatt hours. The 
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c i t i e s  of Tallahassee, Lakeland and Kissimmee, and Seminole 
Electric Cooperative are a l l  exempt from FEECA. Notwithstanding 
that, a l l  f o u r  e n t i t i e s  must file for  need determinations w i t h  t h i s  
Commission. The  C i t y  of Lakeland currently has a p e t i t i o n  for need 
determination pending before us. ( D o c k e t  No. 990023-EM) The City 
of Kissimmee was granted  a need determination in late 1998. 
(Docket No. 980802-EM, Order No. PSC-98-130l-FOF-EM, issued October 
7, 1998) The City of Tallahassee was gran ted  a need determination 
i n  t h e  summer of 1 9 9 7 .  (Docket  No. 961512-EMf Order No. PSC-97- 
0659-FOF-EMr issued June 9, 1997) Seminole Electric Cooperative 
was granted a need determination i n  1994. ( D o c k e t  No. 931212-EC, 
Order  No. PSC-94-0761-FOF-ECr issued June 21, 1994) Under FPC's 
construction of FEECA, none of these e n t i t i e s  would have t o  file 
petitions f o r  need determination. C l e a r l y  FPC's a n a l y s i s  i s  
inconsistent with t h e  requirements of the PPSA. 

T h i r d ,  t h e  FPC's interchangeable d e f i n i t i o n  a rgument  ignores 
t w o  fundamental tenets of statutory construction. When a 
definition of a word or phrase is provided in a s t a t u t e ,  t h a t  
meaning must be ascribed to the word or phrase whenever it is 
repeated in the statute unless contrary intent c l e a r l y  appears.  
Vocelle v. Kniaht Brothers  PaDer  ComDanv. Inc., 118 So.2d 664, 
( F l a .  1st DCA 1960) In addition, when d i f f e r e n t  d e f i n i t i o n s  a r e  
provided for  different s e c t i o n s ,  the distinctions must be presumed 
t o  be intentional. Florida S t a t  e Rac ins  Commission v .  Bourauardez,  
42 So.2d 87 (F la .  1949) (The presence of a p r o v i s i o n  i n  one p o r t i o n  
of a statute and its absence from ano the r  are an argument against 
r e a d i n g  it as implied by t h e  sec t ion  frpm which it i s  omitted). 
The greater weight of authority is clearly in f avor  of refraining 
from amending the s t a t u t e  by administrative decision as advocated 
b y  FPC.  Thus,  w e  ho ld  t h a t  it is not necessary to be a retail 
electricity provider  to be an  applicant under t h e  PPSA.  

b. Chaptezs 366 and 186, Florida Statutes;  The G r i d  
Bill And TYSP 

Duke N e w  Smyrna has n o t  come to this proceeding seek ing  to 
b u i l d  a power p l a n t  while at the same t i m e  exempt ing  i t s e l f  from 
ongoing regulatory jurisdiction of the Commission. On the 
c o n t r a r y ,  Duke  New Smyrna agrees that it is subject  to the 
Commission's Grid B i l l  and TYSP r e g u l a t o r y  requirements. We agree. 
This f a c t  effectively negates FPL ' s  and FPC's  arguments for 
dismissal that Duke New Smyrna cannot be an applicant under the 
PPSA because  it i s  n o t  subject to t h e  broader regulatory framework. 
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Duke New Smyrna is an "e lec t r ic  utility" pursuant to Chapter 
366 and is, therefore, subject to our Grid Bill authority. S e c t i o n  
366.02 (2) def ines  "electr ic  utility" as: 

any municipal electr ic  u t i l i t y ,  investor-owned 
e 1 e c t r ic company, Oz" rural electric 
cooperative which owns, maintains, o r  operates 
a n  electric g e n e r a t i o n ,  transmission o r  
distribution sys t em within the state. 

This statute is a l so  worded in t h e  disjunctive. Owning one of 
t h e  three e l ec t r i c i ty  functions is sufficient to bring a n - i n v e s t o r -  
owned e lec t r ic  company within i t s  express terms. Duke N e w  Smyrna 
is an "investor-owned electr ic  company" in that i t  is owned by its 
p a r t n e r s ,  Duke Energy Power  Services Mulberry GP, Inc. and Duke 
Energy Global Asset Development, Inc. In addition, the Project 
will be gene ra t ing  e l e c t r i c i t y  thus meeting t h e  functional 
requirements. 

An important nuance of t h i s  argument is that FPL's and FPC 'S  
restrictive i n t e r p r e t a t i o n s  have t h e  effect of diminishing our grid 
responsibility. Duke N e w  Smyrna 'interprets o u r  G r i d  Bill 
jurisdiction more broadly: 

The  Opponents' argument t h a t  o n e  power plant does not 
constitute a "system" is spurious and would irrationally 
deprive the Commission of jurisdiction over  such power 
plants. For example, if an  exisqing power p l a n t  in 
Florida was sold to an EWG that then operated t h e  plant 
as a merchant facility, the Opponents' rationale would 
leave t h e  Commission without authority or j u r i s d i c t i o n  t o  
fulfill its Grid B i l l  responsibilities with respect to 
such  plant. 

( J o i n t  Pet. B r i e f ,  pg. 18) 

We agree with Duke N e w  Srnyrna's interpretation of Section 
366.02(2), Florida Sta tu tes .  T h a t  analysis gives efficacy to t h e  
plain meaning of t h e  whole s t a t u t e .  "When the words of a s t a t u t e  
are p l a i n  and unambiguous t h e  courts must give to them their plain 
meaning .... A statute should be so construed as to give a meaning to 
e v e r y  word and phrase i n  it and, i f  possible, so as to avoid t h e  
necessity of going outside the s t a t u t e  f o r  aids to construction." 
Vocelle, at 667. 
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L i k e  its interchangeable definition argument, FPC's statutory 
analysis r e l a t i n g  to the 1973 enactment of the P o w e r  Plant Sitiig 
Act is also problematic. The enactment of the PPSA included the 
Ten Year Site Plan (TYSP) requirements now codified at Section 
186.801, Florida S t a t u t e s .  FPC's hypothesis is t h a t  because the 
TYSP provisions require each electric u t i l i t y  to submit plans 
estimating its generation needs ,  TYSP submissions are t h e r e f o r e  
impliedly limited to retail u t i l i t i e s  because " o n l y  a retail 
u t i l i t y  c a n  have "its" own power generating needs because o n l y  a 
r e t a i l  u t i l i t y  is obligated to sell power to t h e  public." (FPC 
Brief pg. 12) F P C ' s  l o g i c  is that because t h e  PPSA was enacted at 
t h e  same time as t h e  TYSP provisions, and the TYSP provisions are 
bv imDlication limited to retail utilities, the PPSA is likewise 
limited to r e t a i l  u t i l i t i e s .  Thus,  notwithstanding the fact t h a t  
t h e  PPSA does n o t  use the term "retail" in any of its provisions, 
FPC urges us to insert the word into the PPSA.  

FPC's argument f a i l s  in t w o  ways. First, as s t a t e d  above, 
S e c t i o n  403.503(13), Flo r ida  Statutes, is worded in t h e  
disjunctive. If the Legislature had intended the PPSA to be limited 
to vertically-integrated retail u t i l i t i e s ,  it would have used t h e  
con] unctive "and" or it would have specified " r e t a i l "  utilities. 
Elsewhere in the statutory r e g u l a t o r y  framework, the limitation to 
r e t a i l  is express.5 In the absence of ambiguity, it is 
inappropriate f o r  us to l o o k  outside the four corners of the 
statute for guidance as to its application. A r m s t r o n s  v .  C i t v  of 
Edaewater, 157 So.2d 422 (Fla. 1963) Second, an e lec t r ic  utility 
that is engaged only in generat ion is nece-ssarily a wholesale power 
producer .  It is l o g i c a l  that the Legislature i n t e n d e d  to address 
t h e  broader spectrum of power producers i n  order t o  fully 
ef fec tua te  its purposes of environmental protection. This position 
is supported by t h e  fact that t h e  Legislature has recognized 
specific exemptions to the PPSA - steam or solar electr ical  
generating f a c i l i t i e s  of less t h a n  7 5  megawatts in capacity. 
Section 403.503(12), Florida S t a t u t e s .  Obviously, the Legislature 
was aware of t h e  different types of generation which may s e e k  to be 
permitted under the PPSA. It is inappropriate f o r  us to amend t h e  
statute, as advocated by FPC, by administrative decision in t h e  
absence of ambiguity. 

S e c t i o n  366.82, Florida Statutes, d e f i n e s  "utility" as an 
entity that provides electricity "at r e t a i l  to t h e  public". 
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c. Joint  Electrical Power Supply Projects Pursuant To 
Chapter 361, Part 11, F l o r i d a  S t a t u t e s  

In addition to its arguments that it is an applicant pursuant 
to S e c t i o n  403.519, F l o r i d a  Statutes, Duke N e w  Smyrna argues that 
t h e  Project is a Joint Electrical Power Supp ly  Project p u r s u a n t  t o  
Chapter 3 6 1 ,  Part 11, Flor ida  S t a t u t e s .  Joint operating a g e n c i e s  
are one  of t h e  enumerated applicants under t h e  PPSA. Section 
361.12, Florida S t a t u t e s  provides that a n  "e lec t r ic  u t i l i t y "  is 
authorized to j o i n  with a "foreign public u t i l i t y "  for  t h e  purpose 
of " j o i n t l y  financing constructing, managing, operating, or owning 
any p r o j e c t  or p r o j e c t s . "  " E l e c t r i c  u t i l i t y "  is def ined  as:  

any  municipality, authority, commission, or 
other public body,. . .which owns or operates an 
e lec t r ica l  energy generat ion,  transmission, or 
d i s t r i b u t i o n  s y s t e m  w i t h i n  the state o n  J u n e  
25, 1975 .  

S e c t i o n  366.11(12), Florida S t a t u t e s .  

" F o r e i g n  public u t i l i t y "  is defined as :  

any person, as defined in subsection(3), the 
principal location or principal place of 
business of which is n o t  located w i t h i n  this 
state, which owns, maintains, or operates 
facilities f o r  t h e  generation,, transmission, 
or distribution of e lec t r ica l  ene rgy  and which 
supplies e l e c t r i c i t y  to retail o r  wholesale 
customers, or both, on a continuous, reliable,  
and dependable basis; or any affiliate or 
subsidiary of such person, t h e  business of 
which is limited to the generation or 
transmission, or both, of electrical energy 
and activities reasonably incidental thereto. 

S e c t i o n  361.11(4), Flo r ida  Statutes. 

F i n a l l y ,  "project" is described as: 

a joint e lec t r ic  power supply project  and any 
and a l l  facilities, including all equipment, 
structures, machinery, and tangible and 
intangible p r o p e r t y ,  real and personal, f o r  
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the j o i n t  genera t ion  or transmission of 
electrical energy, o r  both i n c l u d i n g  any f u e l  
s u p p l y  or  source useful for s u c h  a project .  

Joint Pe t i t i one r s  f i t  s q u a r e l y  within the definitions 
contained in C h a p t e r  361. The C i t y  is clearly an e n t i t y  w i t h i n  t h e  
definition of "electr ic  u t i l i t y " .  And, Duke New Smyrna is a 
"foreign public utility". T h i s  is so because Duke New Smyrna is an 
affiliate of Duke  Bridgeport Energy, L . L . C . ,  a person ( i . e .  
corporation) with a principal p l a c e  of  business o u t s i d e  t h e  s t a t e  
which  c u r r e n t l y  owns ,  maintains and operates facilities for the 
g e n e r a t i o n  of electrical energy and which supplies e l e c t r i c i t y  t o  
wholesale customers on a con t inuous ,  reliable and dependable basis. 
I n  sum, t h e  C i t y ,  an "electric utility", has exercised its 
a u t h o r i t y  under Section 361,12, Florida Statutes,  to j o i n  w i t h  Duke 
N e w  Smyrna, a " fo re ign  public u t i l i t y "  for the purpose of j o i n t l y  
financing and acquiring a "project", the proposed p l a n t .  As such, 
t h e  City and Duke N e w  Smyrna are a " joint  operating agency" and are 
t h u s  proper applicants f o r  a need determination pursuan t  to Section 
403.519. 

FPL contests t h e  application of Chapter  361 to Joint 
Petitioners. FPL's  first argument is that the limiting language of 
Chapter 361to the  effect that t h e  statute does n o t  limit or a l t e r  
any provisions of any  other law, also applies to the caselaw 
interpreting the  S i t i n g  A c t ,  specifically, t h e  Nassau decisions. 
F P L ' s  second argument is t h a t  the Joint Power Act does n o t  apply to 
J o i n t  P e t i t i o n e r s  because t h e y  do n o t  currently own, maintain or 
operate facilities. (FPL Sept. Memorandum, pg .  30)  

F P L ' s  arguments are not persuasive. F i r s t ,  t h e  Nassau 
decisions were rendered well after the Joint Power A c t  was enacted; 
therefore ,  t h e  J o i n t  Power A c t  limiting language cannot be read to 
have incorporated those holdings. Second, FPL's argument ignores 
t h e  fact that Duke N e w  Smyrna is an affiliate of a foreign electric 
utility, Duke Bridgeport Energy, L . L . C . ,  which currently owns, 
maintains and operates f a c i l i t i e s  outside the state. Section 
361.11 ( 4 1 ,  Florida Statutes,  s p e c i f i c a l l y  provides t h a t  a "foreign 
electric u t i l i t y "  is "a person..  .or any affiliate or subsidiary of 
such person, the business of which is limited to the generation or 
transmission, or both, of electrical energy....'' C l e a r l y ,  Duke New 
Smyrna falls within the unambiguous meaning of t h e  s t a t u t o r y  
definition. 
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2 .  Florida Administrative Code 

One of F P L ' s  a.rguments f o r  dismissal of t h e  J o i n t  Petition 
construes t h e  provisions of Rule 25-22.081, Florida Administrative 
Code, as they relate to, and a l l e g e d l y  are n o t  satisfied by, t h e  
Joint Petition. F i r s t ,  FPL alleges, there is no description of the 
s p e c ~ f ~  u t i l i t y  or u t i l i t i e s  primarily affected by t h e  proposed 
p l a n t .  Second, according to FPL, t h e  Joint Petition f a i l s  to 
identify the u t i l i t y  specific conditions or contingencies, such as 
forecasted summer and w i n t e r  peaks, the number of customers, n e t  
energy for load and. load factors, which indicate a need for t h e  
proposed power plant required by subsection ( 3 )  of t h e  R u l e .  
According t o  FPL, the P e t i t i o n e r s '  statements of peninsular 
Florida's conditions and contingencies are insufficient because 
"pen insu la r  Florida" is merely a planning convention, not a 
utility. T h i r d ,  FI?L opines t h a t  the J o i n t  Petition "abysmally 
fails" to adequately address t h e  s u b s e c t i o n  ( 5 )  requirement of an 
analysis of viable nongenerating a l t e r n a t i v e s .  F i n a l l y ,  FPL 
asserts t h a t  the Jo.int Petition fails to meet the subsection (7) 
requirements of t h e  Rule of an economic impact statement. 

* .  

FPL's arguments regarding rule requirements are disingenuous. 
F i r s t ,  the J o i n t  P e t i t i o n  does i d e n t i f y  "primarily affected 
utilities". That the Joint 
Petition does not specifically identify secondarily affected 
utilities in p e n i n s u l a r  Florida is a f u n c t i o n  of t h e  f a c t  that the 
purchase of power f r o m  the  Project is voluntary. No r e t a i l  u t i l i t y  
can or will be required t o  contract f o r  che Project's output. 

They are the C i t y  and Duke New Smyrna. 

Second, FPL's complaint that t h e  J o i n t  P e t i t i o n  does n o t  
allege need b u t  r a the r  "attempts to finesse" the need allegation by 
stating that the Project is "consistent with" the need for  electric 
system reliability and integrity is neither supported by t h e  r u l e  
n o r  Commission precedent.  The Rule states: 

... If a d e t e r m i n a t i o n  is sought: on some basis 
in addition to or in lieu of caPacitv needs ,  
such as oil b a c k o u t ,  then detailed analysis 
and supporting documentation of the costs and 
b e n e f i t s  is required. 

Rule 25-22.081(3) ,  Florida Administrative Code (emphasis added) 

Thus, t h e  Rule sDecificallv allows a need determination proceeding 
to be brought on ia basis other than megawatt need. That is 
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p e r s u a s i v e  i n  t h e  i n . s t a n t  docket. However t h o s e  decisions must be 
considered on their facts and t h e  facts are quite d i f f e r e n t .  The 
differences are captive ratepayers and the specter of a r e t a i l  
u t i l i t y  being required t o  purchase unneeded electricity. The 
Nassau cases addressed need and s t a n d i n g  of QFs  unde r  the 
cogeneration regulations. 

Under the cogeneration r e g u l a t i o n s ,  Florida utilities are 
required to purchase cogenerated power based on t h e  
u t i l i t i e s '  "avoided costs"-- that  is, the costs that the 
utilities wou ld  i n c u r  t o  produce t h e  same amount of 
e l e c t r i c i t y  if t h e y  d i d  n o t  i n s t e a d  purchase the 
cogenerated power from a qualifying facility .... Presuming 
need u n d e r  the S i t i n g  A c t  by way of t h e  cogeneration 
r e g u l a t i o n s ,  however, presented t h e  awkward  oossibilitv 
that individual u t i l i t i e s  would be reauired to m r c h a s e  
electl: i c i t v  t h a t  n e i t h e r  thev n o r  t h e i r  customers 
actuallv needed. 

Nassau I, 601 So.2d at 1 1 7 7 .  (emphasis added) 

I n  Nassau I, t h e  Supreme Court affirmed our decision in Order No. 
22341, Docket No. 890004-EU, issued Dec. 26, 1989. In that order,  
we reversed the prac t ice  of presuming that a p a r t i c u l a r  
cogenerator's power was needed, Instead of presuming need, we held 
that when a QF, which  by l a w  was s e e k i n g  to require a u t i l i t y  to 
purchase its output, filed a need determination, it must prove need 
based on the requirements of t h e  targeted purchasing utility. 

That Nassau I is l i m i t e d  t o  the  law of QF cogeneration cannot 
seriously be disputed: " A t  issue is t h e  relationship, if any, 
between the r e q u i r e m e n t s  of the Siting Act: and t h e  requirements of 
t h e  PSC' s regu1at.ions governing small power producers and 
cogenera tors . "  ( f o o t n o t e s  omitted) 601 So.2d at 1175. Nassau I 
does not apply to a non-utility generator  t h a t  does n o t  seek to 
force any r e t a i l  u t i l i t y  to purchase i t s  capacity. 

Likewise, Ark and Nassau is about cogenerators s e e k i n g  to 
force a r e t a i l  u t i l i t y  to purchase power. T h e  language of Ark 
Energy's  P e t i t i o n  f o r  need determination is telling. Ark Energy 
petitioned t h e  Commission to: 

[RJeview and approve t h e  attached firm capac i ty  and 
e n e r g y  cont rac t  between Florida Power & L i g h t  
Company ... and Pahokee Power  P a r t n e r s  11, L i m i t e d  
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Partnership, ... and find that t h i s  C o n t r a c t  is reasonable 
and prudent  a n d  in the best interest of FPL's customers; 
r equ i r e  FPL to enter into t h i s  c o n t r a c t  with Pahokee 
Power P a r t n e r s  11, . . 

(emphasis added) 

In Re: Petition of A r k  Enerav, Inc, And CSW Developrnent-I, Inc. f o r  
Amroval Of C o n t r a c t  For The Sale Of C a n a c i t v  And Enersv To Florida 
P o w e r  & Liqht Companv, Docke t  No. 920762-EQ' Document No. 08299-92, 
filed J u l y  27, 1992 at pg. 1. 

Neither Ark nor Nassau had a cont rac t  w i t h  FPL prior to 
commencing t h e  proceeding y e t  t h e y  sought to r e q u i r e  FPL to 
purchase t h e i r  o u t p u t  and bind t h e  r e t a i l  ra tepayers .  We r u l e d  
t h a t  if a u t i l i t y  h a s  to buy the power, that utility's needs must 
f i r s t  be evaluated. However, we expressly limited o u r  decision to 
its facts. "It is also o u r  intent t h a t  this Order be narrowlv 
construed and limited to moceedinas  wherein non-utilitv aenerators 
seek determinations of peed based on a u t i l i t v ' s  need." O r d e r  No. 
PSC-92-1210-FOF-EQ, Docket No. 920783-EQ, issued October 26,  1992 
at page 4 (Emphasis added). 

Thus, the language quoted by FPL and FPC regarding non-utility 
generators and utility-specific need is not applicable in this 
docket. The re  are no capt ive ratepayers being required to pay for 
t h e  merchant p o r t i o n  of the Project because Duke New Smyrna is not 
seeking to require r e t a i l  u t i l i t i e s  to purchase t h e  proposed 
plant's merchant output. On t h e  contr+ry, if retail utilities 
purchase t h e  merchant output of t h e  Project, those purchases will 
be s t r i c t l y  voluntary and they will o n l y  be made if it i s  economic 
to do so. T h i s  ia a case of first impression arising on f a c t s  
c lear ly  distinguishable from the cogeneration precedent. As suchl 
we are not overruling prior precedent w i t h  respect to need 
determination proceedings involving a QF. 

D. DORMANT COMWERCE CLAUSE AND E'EDEW P R E M T I O N  

J o i n t  Petitioners and Amicus C u r i a e  raise two constitutional 
law arguments with respect to the issue of whether a contract with 
a r e t a i l  u t i l i t y  is required in order to i n v e s t  Duke N e w  Smyrna 
w i t h  standing to br ing  t h i s  need determination as advocated by FPL 
and FPC. FPL raises  a threshold challenge to the constitutional 
analysis by stating ,that we l a c k  a u t h o r i t y  under t h e  Separation o f  
P o w e r s  provision of Article 11, S e c t i o n  3 of the Florida 
Constitution to u n d e r t a k e  s u c h  an analysis. As authority f o r  its 
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position FPL c i tes ,  inter alia, P a l m  Harbor Special Fire C o n t r o l  
Dis t r ic t  v. Kel ly ,  516 So.2d 2 4 9  (Fla. 1 9 8 7 ) .  

We disagree with FPL's conclusion regarding administrative 
adjudication of c o n s t i t u t i o n a l  issues. This issue was thoroughly 
addressed in t h e  recent First District C o u r t  of Appeals case 
Communications Workers of America, Local 3170 v .  C i t y  of 
Gainesville, 697 S o . 2 d  167 (1st DCA 1997). The Communications 
Workers court recognized t h a t  administrative agencies lack 
jurisdiction to invalidate statutes, b u t  that it is not uncommon 
for administrative agencies to be called upon to c o n s t r u e  the 
application of s t a t u t e s  they a r e  charged with enforcing and 
interpreting. "The notion that the constitution stops at the 
boundary of an adminis t ra t ive  agency's jurisdiction does not bear 
scrutiny.'' Id. at 170 c i t i n g  P a t s v  v. Board of Reaents of Flo r ida ,  
457 U . S .  496 (1982). In the instant case, Duke N e w  Smyrna is not 
challenging t h e  constitutional validity of S e c t i o n  403.519, Florida 
Statutes. Rather, it is challenging the constitutionality of 
interpreting the statute to require an EWG to c o n t r a c t  w i t h  a 
retail u t i l i t y  as a condition precedent to applying f o r  a need 
determination. This decision c l e a r l y  f a l l s  squarely within our 
administrative exper t i se .  

The n e g a t i v e  OK dormant Commerce Clause prohibits s t a t e  
regulation that discriminates against, or undu ly  burdens i n t e r s t a t e  
commerce thereby impeding free p r i v a t e  t rade in t h e  national 
marketplace. G e n e r a l  Motors C o m o r a t i o n  v .  Tracy, 519 U.S. 278  
(1997) The c ruc ia l  inquiry is determininq whether a protectionist 
measure c a n  fairly be viewed as protecting legitimate local 
concerns, w i t h  effects on interstate commerce t h a t  are only 
incidental. But, "where simple economic protectionism is effected 
by state legislation, a virtually p e r  se rule of invalidity has 
been erected." - City of Philadelphia v. N e w  Jersev,  437 U.S. 617, 
624 (1978) The dormant Commerce C l a u s e  restriction on state 
r egu la to ry  authority evolves from the Constitution and, therefore, 
applies even in t h e  absence of any federal  s t a t u t e  preempting a 
particular state regulation. Atlantic Coast Demolition & 
Recvclina, Inc. v, Bo ard of Chosen Freeholders of Atlantic Countv,  
48 F.2d 701, 710 (3rd C i r .  1995) 

The parties argue animatedly either f o r  or against application 
of the dormant Commerce Clause  and federal  preemption on t h e  issue 
of whether an EWG can be r equ i r ed  to e n t e r  into a contract with a 

contract requirement, opine J o i n t  Petitioners, makes t h e  regulated 
retail utility before applying f o r  a need determination. A 
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utilities the gatekeepers of the  wholesale power market in F l o r i d a .  
Joint Petitioners and Amicus cite numerous United S t a t e s  Supreme 
Court cases in suppor t  of their position that such an application 
of state regulation is economic protectionism and per se invalid. 
FPL and FPC counter with a series of United States Supreme Court 
cases they allege validates their construction. 

Having considered the well-reasoned arguments of counsel and 
a u t h o r i t y  cited by them, we f i n d  that while it is incumbent upon us 
-to remain cognizant of Commerce Clause  analysis, is n o t  appropriate 
for us to reach a decision on the i s s u e  because there i s  
insufficient evidence in t h e  record to f u l l y  a d j u d i c a t e  it. 
Likewise, to arr ive a t  a decision on the Motions To Dismiss, it is 
not necessary for us to reach a d e f i n i t i v e  conclusion on federal  
preemption. T h e  decision a s  t o  whether  Joint Petitioners are 
applicants f o r  a need determination in t h e  absence of a contract 
w i t h  a retai l  utility can be made by c o n s t r u i n g  Florida's existing 
statutory, regulatory framework for retail and wholesale generation 
being  mindful of, h u t  without resort  to, a finding of federal  
preemption. 

I n  sum, we hold that FPL's and FPC's Motions To Dismiss the 
J o i n t  P e t i t i o n  For Determination Of Need are denied. The J o i n t  
Petitioners have standing to bring this need determination. I n  
addition, t h e  Joint P e t i t i o n  satisfies all of t h e  elements for  a 
need determination proceedings pursuant to Flor ida  Statutes and 
F lo r ida  Administrative Code. T h i s  decision does n o t  overrule, 
limit or alter t h e  Nassau decisions beFause this case must be 
distinguished on i t a  fac t s .  

E'LORIDA WILDLIFE FEDERATION'S PETITION FOR RXCONSIDERATION 

Florida W i l d l i f e  Federation (FWF) filed a Petition to 
Intervene on November 13, 1998. No parties opposed FWF's petition. 
FWF's petition was denied by the Prehea r ing  O f f i c e r  in &der No. 
PSC-98-1598-PCO-EM, issued December 1, 1998. FWF filed a P e t i t i o n  
for Reconsideration of Hearing Officer's Order Denying Intervention 
on December 11, 1998. FWF's petition for reconsideration was 
timely, and it met t h e  pleading requirements of Chapter  120, 
Florida Statutes, a n d  Rules 25-22.0376 and 25-22.039, Florida 
Administrative Code. We address FWF's motion below. 



ORDER NO. PSC-99-0535-FOF-EM 
DOCKET NO. 981042-EM 
PAGE 31 

I. STANDARD FOR MOTIONS FOR RECONSIDERATION 

, It is well settled t h a t  an  agency may r e c o n s i d e r  its f i n a l  
Order if t h e  Order is found to have been based o n  mistake, 
inadvertence or a specific finding based on a d e q u a t e  proof of 
changed conditions or other circumstances n o t  p r e s e n t  in the 
proceedings which l e d  t o  the Order being modified. PeoBle's Gas 
Svstem, Inc. v, Mason, 187 So.2d 335 (Fla. 1966). The purpose of 
a r e c o n s i d e r a t i o n  proceeding i s  t o  bring to the attention of t h e  
agency some matter which it overlooked or failed to consider when 
it rendered i t s  Order. Diamond Cab C o .  v. Kinq, 146 So.2d 889 
(Fla. 1962). The mere f a c t  that a p a r t y  disagrees with-the Order 
is n o t  a basis fo r  r e a r g u i n g  t h e  case. Id. Nor is reweighing the 
evidence a sufficient basis f o r  reconsideration. State v .  Green, 
104 So.2d 817 ( F l a .  1st: DCA 1958). 

FWF has not demonstrated m i s t a k e  of fact or  l a w  or 
inadvertence. We believe that we properly applied t h e  law of 
standing to FWF in denying FWF intervention by Order N o .  PSC-98- 
1598-PCO-EM, i s s u e d  December 1, 1998 .  

A.  FWF'S SUBSTANTIS INTERESTS ARE NOT WITEIN THE ZONE OF 
INTERESTS TO BE PROTECTED BY SECTION 403.519, E'LORIDA 
STATUTES 

FWF alleged in both  i t s  Petition t o  Intervene and i t s  Petition 
for Recons ide ra t ion  of Hearins Officer's Order Denvina I n t e r v e n t i o n  
that its substantial interests will be affected by the Commission's 
decision in t h i s  docket .  EWF al leges  t h a t  its substantial 
i n t e r e s t s  a r e  as follows: 

FLORIDA WILDLIFE FEDERATION (FWF) is a non-prof i t  Florida 
c o r p o r a t i o n  w i t h  over 1 3 , 0 0 0  members who reside w i t h i n  
the state and  whose main purpose is to protect ,  manage 
and conserve Florida's w i l d l i f e ,  f o r  t h e  benefit of t h e  
people of t h e  S t a t e  of Florida, the wildlife, FWF and its 
members. Numerous members of t h e  organization hunt, 
fish, observe, study and photograph wildlife throughout 
the s t a t e .  Approval of the Joint P e t i t i o n  would result 
i n  i n j u r y  or harm to Florida's wildlife population, 
caus ing  them to decline and n o t  be available f o r  the 
benefits of FWF and its members a s  stated further below. 
FWF and its members are substantially affected by t h e  
i s s u e s  to be determined in these proceedings. FWF 
P e t i t i o n  to Intervene at 2 ) .  
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FWF's statement of substantial interest alleges interests 
which lie outside the purview of S e c t i o n  403.519, Florida Statutes. 
EWF's substantial i n t e r e s t s  are asserted t o  be t h e  conservation of 
wildlife and wetlands f o r  its members to e n j o y .  These 
environmental concerns are beyond t h e  scope of Section 403.519, 
Flor ida  S t a t u t e s ,  and outside the area of o u r  expertise. 

1. STANDfNG 

Following Florida s t a n d i n g  law as i t  was expressed in Aqrico 
Chem. C o .  v, DeDt. of Envt'l. Resulation, 406 So. 2d 478 (Fla. 2d 
DCA 1981), petitioners to intervene in a docket must have standing. 
In order to have standing, petitioners must have a substantial 
interest in t h e  outcome of t h e  proceeding. To have substantial 
interest in t h e  outcome of the proceeding, the  petitioner must 
show: 

11 that he will suffer injury in fact which is of 
sufficient immediacy to entitle him to a section 120 .57  
hearing, and 2 )  that his substantial i n j u r y  is of a type 
or  n a t u r e  which t h e  proceeding i s  designed to protect .  
The f i rs t  aspect of t h e  test deals  w i t h  the degree of 
injury. T h e  second deals w i t h  t h e  nature of the i n j u r y .  
(at 4 8 2 )  

Standing is f u r t h e r  def ined and clarified in Florida SOC. of 
Ophthalmolosv v. S t a t e  3d. of ODtometrv, 532 So.  2d 1279 (Fla. 1st 
DCA 1988). In that case, the c o u r t  elaboSated on both t h e  reasons  
f o r  and t h e  history of standing: 

The concept of standing is nothing more than a selective 
method for r e s t r i c t i n g  access to t h e  adjudicative 
process, whether it be administrative or purely j u d i c i a l ,  
by limiting the proceeding to a c t u a l  disputes between 
persons whose rights and i n t e r e s t s  subject to protection 
by t h e  statutes involved are immediately and 
substantially affected. Thus it has been stated, t h e  
'purpose of t h e  l a w  of standing is to p r o t e c t  against 
improper p l a i n t i f f s . '  c i t i n g  59 Am. Jur.Zd, p a r t i e s  Sec.  
30 (1987) (at 1284) 

I t  is  beyond dispute t h a t  the present  petition presents rights 
which  w i l l  be determined t h r o u g h  t h e  power plant siting process 
u n d e r  C h a p t e r  4 0 3 ,  Florida '  Statutes. However, the putative 
intervenor h a s  not shown t h a t  its rights w i l l  be determined under  



ORDER NO. PSC-99-0535-FOF-EM 
DOCKET NO. 981042-EM 
PAGE 33 

Section 4 0 3 . 5 1 9 ,  F l o r i d a  Statutes, which is the a u t h o r i t y  unde r  
which we conduct t h e  need determination portion of t h e  multiagency 
power p l a n t  siting process. FWF's interests may be d e t e r m i n e d  
during t h e  p r o c e e d i n g s  before the Department of Environmental 
P r o t e c t i o n .  The c o u r t  in Florida S O C .  of Ophthalrnoloav used a 
three  part definition f o r  "party" to t h e  litigation: 

The basic  definition of party i n  s e c t i o n  1 2 0 . 5 2  ( 1 2 )  
includes t h r e e  categories of persons. Reduced to a 
simplistic statement, persons entitled to standing as a 
p a r t y  are those who (1) are denominated as such by the 
constitution, a s ta tu te ,  o r  a r u l e  ( r e g u l a t i o n ) ;  o r ,  ( 2 )  
have a substantial  i n t e r e s t  that is directly affected by 
proposed agency a c t i o n ;  or, ( 3 )  in t h e  exercise of the 
agency's discretion, are  accorded the r i g h t  t o  become a 
party by i n t e r v e n t i o n  in an existing proceeding . . . . 
Although one need  n o t  have h i s  r i g h t s  determined to 
become a p a r t y  to a licensing proceeding, p a r t y  status 
w i l l  be accorded only to t hose  persons who will suffer an 
injury t o  t h e i r  substantial interests in a manner s o u g h t  
to be prevented by the statutory scheme, (at 1284) 

In t h e  Florida SOC. of ODhthalmolosv case, the court approved  a 
den ia l  of standing t o  c h a l l e n g e  a l i c e n s i n g  procedure because t h e  
intervenors a l l eged  economic i n j u r y  and t h a t  their interests would 
be adversely af fec ted  in a manner different from t h e  general 
public. As such, in that case, t h e  intervenors d i d  not s a t i s f y  the 
immediacy requirement. The court further held that they d i d  n o t  
show "a zone of i n t e re s t  personal to the; that would be invaded by 
t h e  certification process." (Id. at 1285) 

In the p r e s e n t  p e t i t i o n ,  FWF has n o t  alleged any i n j u r y  to 
itself or its members that is a n y  different from that w h i c h  could 
be s u f f e r e d  by the p u b l i c  generally. As the c o u r t  in Flo r ida  Soc. 
of ODhthalmoloav stated, the "petition contains no allegations of 
any facts personal to any particular applicant, petitioner, or 
patient t h a t  show t h a t  any certified optometrist's exercise of this 
new privilege would be medically deficient and c a u s e  anyone 
injury." ( a t  1286) 

FWF a l l e g e s  a potential harm to the wildlife of Florida 
arising from o u r  decision in this docket .  FWF alleges t h i s  would, 
in turn, harm its members and the citizens of Florida who would no 
longer be able t o  e n j o y  the w i l d l i f e  fo r  r ec rea t iona l  and 
educational purposes. N o t  o n l y  is t h i s  harm one  that is n o t  
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peculiar to FWF or its members, this allegation of harm is a l s o  s o  
remote and speculative as to fail to meet the immediacy 
requirement. EWF has produced no evidence t o  suppor t  t h e  c l a i m  
t h a t  one 514 MW electric power p l a n t  on approximately 30 acres of 
land would decimate t h e  wildlife population of t h e  entire state. 
FWF' s arguments about t h e  "floodgate" e f fec t  of s i t i n g  numerous 
merchant  p l a n t s  and the negative impact they might  have on t h e  
wildlife population of Florida are also too remote and speculative 
to provide an adequate basis f o r  standing. 

11. STANDARD FOR ASSOCIATION STANDING 

Flor ida  Homebuilders A s s ' n .  v, DeDt. of Labor and Ernplovment 
Security, 412 S o .  2d 351 (F la .  1982), h e l d  that an association's 
standing to br ing  a rule challenge under Section 1 2 0 . 5 6 ( 1 ) ,  Flo r ida  
S t a t u t e s ,  requires a person to show that it was "substantially 
affected" by t h e  challenged rule. T h i s  test for association 
standing was extended i n  Farmworker Riahts Ora. v. DeDt. of Health, 
417 So. 2d 7 5 3  (Fla. 1st DCA 1982). The Farmworker case 
established t h a t  there i s  no difference between a rule challenge 
a n d  a Sec t ion  120.57, Florida Statutes, hearing for  the purposes of 
determining standiny. 

Subsequently, t h e  F i r s t  District Court of Appeal recognized 
t h a t ,  i n  t h e  context of standing, there can be a difference between 
t h e  concepts of "substantially affected" per sons  and persons  whose 
"substantial in te res t s"  are affected by an agency's action. The 
court  suggested that Farmworker is n o t  apElicable to e v e r y  case in 
which an association seeks to institute a Section 120.57 
proceeding. Florida SOC. of Oahthalmoloav supra. Florida SOC. of 
OPhthalmoloav appears aimed at the first prong of the Flor ida  
Homebuilders Ass'n .  test which provides that an association must 
demonstrate that a substantial number of its members are 
substantially affected by the agency's action. The Court does n o t  
address t h e  applicability of t h e  second and third prongs of Florida 
HomebuiXders, relating to t h e  requirement that the subject matter 
of the  proceeding be within t h e  association's general scope of 
interest and activity; and, t h a t  t h e  relief requested is of the 
type a p p r o p r i a t e  f o r  an association to receive on behalf of its 
members. 

Florida Homebuilders Ass 'n .  and Florida S O C .  of Ophthalmolosv, 
when, read t o g e t h e r ,  suggest t h a t  the a p p r o p r i a t e  test f o r  
association s t a n d i n g  in this case is whether t h e  FWF's petition, 
has demonstrated: (1) t h a t  a substantial number of its members 
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have substantial in te res t s  which are affected by t h e  present 
action; (2) that the subject matter  of the proceeding is within t h e  
a s s o c i a t i o n ‘ s  gene ra l  scope of interest and activity; - and (3) that 
t h e  relief requested is of t h e  t y p e  appropriate f o r  an association 
t o  receive on behalf of its members. 

Under the first prong of t h e  Florida Homebuilders Ass’n. test 
associations must meet the Aarico test o u t l i n e d  above. When the 
FWF’s petition is read under Aarico, the Flo r ida  Homebuilders 
Ass‘n .  and Flo r ida  SOC, of Ophthalmolosv cases, it fails to meet 
t h e  t e s t s  of Aqrico, t h e  Florida Homebuilders A s s ’ n .  and Florida 
SOC. of Ophthalmoloav because the petitioners have  not shown: (1) 
“a zone of interest personal to them that would be invaded” by this 
proceeding under S e c t i o n  403.519, Flo r ida  Statutes, which would 
rise to t h e  substantial interest test; and ( 2 )  t h a t  t h e  need 
determination to be decided under S e c t i o n  403,519, Florida 
Statutes, is w i t h i n  the association’s general scope of interest and 
activity. The t h i r d  prong of the Florida Homebuilders A s s ’ n .  and 
Florida SOC. of Onhthalrnoloav test for association standing, 
determining t h a t  the re l i e f  requested is of t h e  type appropriate 
for an association to receive on behalf of i t s  members, cou ld  
arguably be met here if all o t h e r  prongs had been met. This 
determination is n o t  dispositive of t h e  q u e s t i o n  of whethe r  FWF is 
entitled to i n t e r v e n e  in this instance however, because the 
association does n o t  meet t h e  first t w o  prongs of the test f o r  
as s oc i a t ion s t a n d i n g  . 

A.  EWF ASSERTS TEiAT ITS SUBSTANT- INTERESTS ARE CONSISTENT 
WITH LEAF’S 

FWF asserts that i t s  statement of substantial interest was 
consistent w i t h  that: con ta ined  in LEAF’s petition and, therefore, 
that t h e  Prehearing Officer‘s decision to g r a n t  LEAF intervention 
and deny FWF intervention was arbitrary and c a p r i c i o u s .  The 
decision of t h e  Prehearing Officer to allow LEAF to intervene and 
deny EWF intervention is not  “ a r b i t r a r y  and c a p r i c i o u s “  as alleged 
by FWF. LEAF‘s s t a t e m e n t  of substantial interests alleged that: 

LEAF has a substantial i n t e r e s t  in t h e  Commission‘s 
determination of need and i n  securing the environmental 
and h e a l t h  b e n e f i t s  of increased e f f i c i e n c y  in the 
delivery of energy services and increased use of cleaner 
energy resources to meet energy service needs. 

( P e t i t i o n  at 1) 
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We find t h a t  there  is no "consistency" between LEAF',$ 
statement of substantial interests affected and t h a t  provided by 
FWF which reads as f o l l o w s :  

FLORIDA WILDLIFE FEDERATION (FWF) is a n o n - p r o f i t  Florida 
corporation w i t h  over 1 3 , 0 0 0  members who reside within 
t h e  state and whose main purpose i s  t o  protect, manage 
and conserve Florida's wildlife, for t h e  benefit of t h e  
people of t h e  S t a t e  of Florida, t h e  wildlife, FWF and its 
members, Numerous members of t h e  organization h u n t ,  
fish, observe, s t u d y  and photograph wildlife t h r o u g h o u t  
the state. Approval of t h e  J o i n t  Petition would result  
in i n j u r y  or harm to Florida's wildlife population, 
causing them to decline and n o t  be available for t h e  
b e n e f i t s  of FWF a n d  its members as stated f u r t h e r  below. 
FWF and its members are substantially affected by t h e  
issues to be determined in these proceedings.  

(Petition at 2 )  

LEAF asserted that its i n t e r e s t  i n  how energy is generated and 
delivered in Flo r ida  would be determined by this proceeding. 
LEAF'S members asserted that they h a d  a substantial interest n o t  
only i n  how electric: power is provided and what energy  resources  
are rel ied upon, but specifically in t h e  possibility of renewable 
ene rgy .  LEAF'S concE:rns are within t h e  purview of Section 403.519, 
Flor ida  S t a t u t e s .  

C o u n s e l  for FWF asserted i n  the  petition f o r  reconsideration 
t h a t  the ment ion  of conservation measures in Section 403.519, 
Florida Statutes, requires us to determine whether or n o t  siting a 
power p l a n t  would have a de le ter ious  effect upon wildlife and 
wetlands. Not only would t h e  exercise of such a u t h o r i t y  be outside 
of our j u r i s d i c t i o n  and expertise, it m i s c o n s t r u e s  t h e  statute. 
Contrary t o  FWF's arguments, this s e c t i o n  has  nothing to do with 
protecting w i l d l i f e  or wetlands. The conservation discussed in 
S e c t i o n  403.519, Florida Statutes, is meant to encourage utility 
"avoided units," or units which may n o t  have to be built by a 
u t i l i t y  because t h a t  u t i l i t y  implemented demand side management 
(DSM) or other programs to reward consumers for installing energy-  
saving equipment o r  u s i n g  load management t o  reduce the consumption 
of electricity . 
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1 x 1 .  CONCLUSION 

In sum, FWF has n o t  shown that w e  based our d e c i s i o n  t o  deny 
FWF intervenor s t a t u s  on a mistake of law or f a c t  or upon 
inadvertence. FWF has not shown any  changed circumstances which 
would r e q u i r e  a reconsideration of the Order Denying Intervention. 
FWF has not shown t h a t  it meets the test f o r  s t a n d i n g  t o  be allowed 
to intervene in this p r o c e e d i n g .  I t  has a l l e g e d  an  i n t e r e s t  t h a t  
is remote and s p e c u l a t i v e .  I t  has n o t  demonstrated that it or its 
members w i l l  s u f f e r  immediate injury in fact s u f f i c i e n t  t o  entitle 
i t  to a Section 1 2 0 . 5 7 ,  Flor ida  Statutes, hearing.  F u r t h e r ,  it has 
n o t  shown that the injury it al leges  t h a t  it w i l l  s u f f e r  i s  of t h e  
n a t u r e  o r  type which these proceedings are  designed t o  protect. As 
a n  association, FWF has n o t  shown that i t s  members have a zone  of 
i n t e r e s t  personal t-o them t h a t  would be invaded and r ise  t o  t h e  
s u b s t a n t i a l  interest test, or  that the need determination decided 
in this case is w i t h i n  t h e  association's general scope of 
activities. 

We do not bel . ieve that FWF has shown t h a t  its substantial 
interests  are consiztent with LEAF'S. As discussed here in ,  we find 
that it was not arbitrary and c a p r i c i o u s  for u s  t o  deny 
intervention to FWF and to grant  it to LEAF when LEAF specifically 
alleged t h a t  both it. and i t s  members had a substantial i n t e r e s t  in 
how energy is genera.ted, and delivered and whether renewable energy 
sources a r e  advocated. FWF alleged no interest i n  the g e n e r a t i o n  
of electric energy, o n l y  an  i n t e r e s t  i n  protecting wildlife f o r  the 
benefit of i t s  members and Florida's c i t , i z e n s .  This interest is 
not determined in this docket, b u t  before DEP in a f u r t h e r  
proceeding on the need determination. 

Therefore, Fl.orida Wildlife Federation's P e t i t i o n  fo r  
Reconsideration of h a r i n g  Officer's Order Denying I n t e r v e n t i o n  is 
hereby denied. 

MOTION TO STRIKE ADDITIONAL AUTHORITY 

On February 5, 1999, Florida Power & L i g h t  Company filed a 
Motion To Strike "Additional Authority" Letter and Attachments 
f i l e d  by Joint P e t i t i o n e r s  i n  t h i s  docket .  As grounds f o r  its 
motion, FPL stated that the l e t t er ,  which was filed in r e s p o n s e  to 
staff counsel's q u e s t i o n  posed a t  o r a l  argument: in this docket on 
January 28, 1999, is an improper r e b u t t a l  or r e p l y  br i e f  not 
au thor i zed  by t h e  procedural  rules or the procedural orders  of this 
case. As authority, FPL ci tes  Rule 28-106.21S, Flo r ida  
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Administrative Coda. FPL also s t a t e s  t h a t  t h e  l e t t e r  aqd 
attachments a r e  improper ex parte communication to t h e  s t a f f  t h a t  
is n o t  cured by  p rov id ing  not ice  and a copy of it to t h e  parties. 

On February  12, 1999, t h e  Joint Petitioners filed a Response 
In Opposition To I?PL's  Motion t o  Strike. P u r s u a n t  t o  R u l e  
1 . 1 4 0  ( f )  , Flor ida  Rules  of Civil Procedure, the Joint Petitioners 
alleged that the  motion was inappropriate and that it was n o t  a n  
improper ex parte communicat ion.  

Upon c o n s i d e r a t i o n ,  FPL' s Motion To Strike Additional 
A u t h o r i t y  is g r a n t e d .  Rule 1.14O(f), Flor ida  R u l e s  of C i v i l  
P r o c e d u r e  i s  n o t  applicable in this i n s t a n c e .  The Order 
Establishing Procedure, Order No. 98-1183-PCO-EM, issued September 
4 ,  1998, as amended ore t e n u s  during a continuance of t h e  
proceeding, governs the posthearing procedures  and pos thea r ing  
filing dates. T h e  Order is controlled by Rule  28-106.215, Florida 
Administrative Code and does not provide for f i l i n g s  out of t i m e .  
The d e a d l i n e  for filing p o s t h e a r i n g  submissions was January 19, 
1999. Thus, t h e  additional a u t h o r i t y  letter and attachments are 
untimely and s h a l l  be s t r i c k e n  from the record  of t h i s  proceeding. 

NEED FOR THE PROPOSED POWER PLANT 

I. INTRODUCTION 

Section 403.519, Florida S t a t u t e s ,  enacted in 1980 as part of 
FEECA, established this Commission as .the exclusive forum f o r  
determining t h e  need f o r  an electrical power plant s u b j e c t  to the 
PPSA. The statute requires us t o  take into account t h e  following 
criteria i n  making a determination of need as part of the plant. 
siting process: 

1) 

2) The n e e d  f.3r adequate electricity at reasonable cost; 

The need f o r  e l ec t r i c  system reliability and i n t e g r i t y ;  

3) Whether t h e  proposed p l a n t  i s  the m o s t  c o s t - e f f e c t i v e  
alternative available; 

4) Conse rva t i an  measures taken by or reasonably available to 
t h e  applicant or its members which might mitigate t h e  
need f o r  the proposed plant; and 
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5 )  Other mat ters  within i t s  jurisdiction which it deems 
re 1 eva n t . 

In evaluating a need determinat ion petition, we must take into 
a c c o u n t  a l l  of the above listed criteria. We may base our 
determination of need f o r  an electrical power p l a n t  on a single 
criterion or any combination of t h e  above criteria. As set forth 
in Section VI, A below, many times in t h e  pas t ,  we have.approved 
need d e t e r m i n a t i o n  petitions on bases other t h a n  strict r e l i a b i l i t y  
need. 

Our underlying :po l icy  in deciding need determination petitions 
is to protec t  e l ec t r i c  utility ratepayers from unnecessary 
expenditures and ensure a safe r e l i a b l e  grid. In approving t h e  
proposed p l a n t ,  we a r e  effectuating our longstanding policy. Duke 
New Smyrna, as proposed, would be a wholesale provider of 
e l e c t r i c i t y .  Retail utilities, w i t h  t h e  obligation to serve, may 
p u r c h a s e  from Duke New Smyrna, if it is economic to do so. The 
P r o j e c t  provides a choice to r e t a i l  utilities in meeting the needs 
of t h e i r  customers. If a r e t a i l  u t i l i t y  purchases from Duke  N e w  
Smyrna, t hose  r e t a i l  customers would r e a l i z e  economic benefits due 
to the existence of t h e  Duke New Smyrna p ro jec t .  

Furthermore, there is s u f f i c i e n t  record evidence before us to 
determine that t h e  s t a t u t o r y  criteria r e q u i r e d  by Section 403.519, 
F l o r i d a  Statutes, have been m e t .  This Project is the most cost- 
effect ive a l t e rna t ive  available to meet both Duke N e w  Srnyrna's and 
the C i t y ' s  need. We find that we have 2ufficient information to 
assess the need f o r  the.proposed power p l a n t  under the criteria set 
forth in Section 403,,519, Florida Statutes. We address each of t h e  
five s t a t u t o r y  criteria. 

11. THE NEED FOR ELECTRIC SYSTEM RELIABILITY AND INTEGRITY 

Both the City and Duke N e w  Smyrna presented extensive 
testimony p e r t a i n i n g  to the need for electric system reliability 
and integrity as required by the statute. 

A.  THE CfTY 

The C i t y ' s  1998 summer peak demand w a s  7 8  MWs. By t h e  year 
2008, t h e  C i t y f s . p e a ) :  summer demand is expected to grow to 98  MWs. 
The C i t y ' s  generating resources currently consist of 31.5 MWs of 
C i t y  owned genera t ing  capacity (19 MWs diesel,  7.1 MWs of St. Lucie 
#2 nuclear, and 5 . 4  MWs of C r y s t a l  R ive r  Unit 3 nuclear), and 83 
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MWs of purchase power for a t o t a l  of 1 1 4 . 5  MWs. The C i t y ' s  83  MWs 
of purchased power .is obtained t h r o u g h  contracts w i t h  FPC, TEC6, 
and Enron.  These contracts  are to expire between September 1999 
and 2004. Without these contracts, the  C i t y ' s  resources ( 3 1 . 5  MWs) 
a re  less t h a n  h a l f  of i t s  c u r r e n t  r e t a i l  demand ( 7 8  MWs). 

T h e  City has a well-defined need  fo r  energy and capacity t o  
serve its n a t i v e  retail l oad .  The City m u s t  acquire additional 
r e sources  i n  order t o  provide adequate service to its retail 
customers. The record reflects t h e  30 MW entitlement is necessary 
f o r  the C i t y  t o  c o n t i n u e  t o  serve i t s  native r e t a i l  load i n  an 
e f f i c i e n t  and cost-effective manner. We find that t h e  
participation agreement is  a l e g a l l y  binding agreement  between Duke 
N e w  Smyrna and t h e  C i t y  which identifies a megawatt entitlement of 
t h e  proposed plant, and a price per megawatt-hour a t  which t h e  C i t y  
will pay f o r  t h e  energy from the proposed p l a n t .  Even with the 30 
MW entitlement from Duke New Srnyrna, h o w e v e r ,  t h e  City must 
c o n t i n u e  to p l a n  f o r  additional capacity on i t s  system. 

The P a r t i c i p a t i o n  Agreement with Duke N e w  Smyrna entitles t h e  
City t o  30 MWs of capacity to replace p a r t  of t h e  City's need f o r  
capac i ty  beginning in November 2001. .The P a r t i c i p a t i o n  Agreement 
is t h e  result of a business ar rangement  between Duke New Smyrna and 
the City. P u r s u a n t  t o  the contract, t h e  C i t y  agreed to: 

1) F u r n i s h  t h e  site to Duke N e w  Smyrna; 
2 )  

3) 

F u r n i s h  an interconnection point f o r  the P r o j e c t  to t h e  
C i t y ' s  Smyrna substation; and 
Provide reuse water from its wa6tewater treatment, p l a n t ,  
and o the r  water requirements. 

For these considerations, Duke New Smyrna agreed to: 

1) Finance, design, c o n s t r u c t ,  own and operate t h e  Project; 
2 )  G r a n t  a 30 MW entitlement of t h e  Project's capacity to 

3) P r i c e  energy to t h e  C i t y  from i t s  30 MW entitlement at 
the City; and 

$18.SO/MWB. 

Et. DUKE NE!W SMYRNA AND PENINSWIAR EZORIDA 

The FRCC approved a 1 5  percent  reserve margin as s u i t a b l e  for 
P e n i n s u l a r  F lor ida  r e l i a b i l i t y .  We are c u r r e n t l y  reviewing this 
level of reserve margin in Docket No. 981890-EU. The utility 
intervenors argued t h . a t  because P e n i n s u l a r  F lor ida  reserve m a r g i n s  
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are forecasted to be at or above t h e  FRCC's t h r e s h o l d ,  t h e  Project  
is n o t  needed for  peninsula reliability. Based on t h e  testimony of 
Witness L'Engle, however, past  p e n i n s u l a  reserve margins of between 
20 and 25 percent di,d n o t  prevent the loss of firm load. In Order 
No. 22708, issued March 20, 1990, in Docket No. 900071-EG, w e  
determined that duri:ng the. Christmas freeze of 1989, sustained low 
temperatures combined with unit outages, r e s u l t e d  i n  t h e  loss of 
firm load in ce r t a in  areas of t h e  State. Witness  L 'Eng le  
characterized the c u r r e n t l y  planned reserves of P e n i n s u l a r  F lo r ida  
a s  being "on t h e  edge" and suggested that additional capacity would 
be beneficial to Flo:rida, but that existing utilities are unwilling 
to m a k e  t h e  i n v e s t m e n t  due  to cost and competitive pressures. 

T h e  P r o j e c t  w i l l  provide benefits to ,Peninsular Florida's 
operating reliability. Joint Petitioners' Witnesses Vaden, Green 
and Nesbi t t  addressed projected peninsular reserve margins, and t h e  
opportunity f o r  wholesale sales in F l o r i d a .  C u r r e n t l y ,  Florida 
utilities must maintain, on an hour-by-hour basis, reserves to 
replace t h e  state's l a r g e s t  unit, approximately 900 MW. The 
addition of the Projec t  is l i k e l y  to improve the state's ability t c j  

meet its operating reserves. The capacity should be considered f o r  
hourly and s h o r t  t e . r m  operating reserves, but n o t  f o r  long term 
planning reserve margins,  unless contracted for. Duke New Smyrna 
and its shareholders will f i n a n c e  and own the P r o j e c t ,  as well a5 
c a r r y  the risk of t h a t  investment. Duke New Smyrna w i l l ,  
therefore, have an economic incentive to be available as much as 
necessary in order to remain economically viable. This economic 
incentive is greate.r during peak perioGs or times of emergency 
because u t i l i t y  incremental fuel costs t e n d  to be higher .  d u r i n g  
these per iods .  

U t i l i t y  intervenors argued that there are no assurances that 
Duke N e w  Srnyrna wou ld  n o t  sell a l l  or a portion of its merchant 
c a p a c i t y  out-of-state. Joint Petitioners' Witness Green did 
acknowledge that under  c e r t a i n  circumstances, power sales  to t h e  
n o r t h  c b u l d  occur. Record evidence establishes, however ,  that a 
significant amount of the power from the Projec t  will be sold to 
Peninsular Flor ida  u t i l i t i e s .  Generation costs are lower in the 
Southern Company r e g i o n  compared t o  Florida. As s u c h ,  t h e  
probability of sales to Georgia is reduced. As a long  term 
business strategy, we believe that it m a k e s  no sense f o r  Duke New 
Smyrna to sell power out-of-state because those sales would have to 
overcome t h e  costs of n a t u r a l  gas t r a n s p o r t a t i o n  t o  t h e  site and 
wheeling costs f o r  transmission out-of-state. 



ORDER NO. PSC-99-053s-FOF-EM 
DOCKET NO. 98fO42-Elul 
PAGE 42 

Whether Duke N e w  Smyrna makes i n - s t a t e  or out-of-state sales, 
those sales would be at market based rates. A Flo r ida  retail IOU, 
on t h e  other hand, would have to charge cost based rates f o r  in- 
s t a t e  sales. We plan to address this disparity whereby some 
utilities are allowed to charge wholesale m a r k e t  prices while other 
utilities cannot  i n  an upcoming workshop, as discussed i n  the l a s t  
s e c t i o n  of t h i s  Order .  

Based on t h e  record, we believe that t h e  capacity from the 
P r o j e c t  is needed by the C i t y  to continue to serve i t s  r e t a i l  
customer loads. Without t h e  entitlement, we believe that t h e  C i t y  
would either have to purchase or build c a p a c i t y  at a much greater 
c o s t  to its ratepayers, or seriously compromise its reliability. 
F u r t h e r ,  t h e  e n t i t l . e r n e n t  promotes the integrity of the C i t y ' s  
system by allowing for adequate electricity t o  m e e t  retail demand 
a t  a reasonable cost. We believe that the P a r t i c i p a t i o n  Agreement 
'as well as the t e s t imony  and exhibits of Witness Vaden sufficiently 
demonstrate t h e  need for t h e  30 MW e n t i t l e m e n t .  We are persuaded 
that the entire 514 f4Ws are what make t h e  30 MWs entitlement cost- 
effective, and  t h e  entire project is ,  therefore  needed f o r  N e w  
Smyrna Beach's s y s t e m  reliability. 

111. THE NEED FOR ADEQUATE ELECTRICITY AT A -ONABLE COST 

T h e  r e l i a b i l i t y  and integrity of the City's s y s t e m  will be 
greatly enhanced by t h e  proposed Project. The Project will, by 
providing needed r e l i a b i l i t y ,  a l s o  give the City adequate 
e l e c t r i c i t y  a t  a reasonable cost. The 514  M W s  are what makes t h e  
30 MWs cost effect ive,  In other words, t h e  low-cost power provided 
to the C i t y  is c o n t i n g e n t  upon the entire Project being 
constructed. As such, i f  the Project is not constructed, the City 
will have to c o n s t r u c t  or contract f o r  higher cost c a p a c i t y  and 
ene rgy .  

A.  TEE CITY 

Witness Vaden t e s t i f i e d  that Duke N e w  Smyrna's price of $18.50 
per MWH is much lower than o the r  purchase power cont rac ts .  For 
example, t h e  C i t y ' s  existing contract f o r  base load capacity w i t h  

, T K O  is at $25 per MWH. The C i t y ' s  cost-benefit analysis provided 
by Witness Vaden showed a s a v i n g s  of approximately $3.1 million per 
year n e t  p r e s e n t  value f o r  the f i r s t  ten years ,  and approximately 
$ 7 . 7 5  million net presen t  value f o r  t h e  following t e n  years,  f o r  a 
t o t a l  estimated sav ings  of approximately $39 million ne t  present. 
v a l u e .  
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T h e  record supports t h e  conclusion that the p u r c h a s e  of 
energy from t h e  Project will be t h e  most cost-effective a l t e r n a t i v e  
f o r  t h e  C i t y  to meet its Reeds f o r  energy and c a p a c i t y .  T h e  30 MW 
entitlement t o  t h e  City i s  contingent upon the entire 514 MW 
Project being constructed. Thus, t h e  Joint Petitioners have shown 
a need based upon economics. As such, if t h e  Project is not 
c o n s t r u c t e d ,  the C i t y  w i l l  have t o  c o n s t r u c t  or contract for higher 
cost capac i ty  and energy at a greater cost to i t s  retail 
ratepayers. No p a r t y  to this proceeding challenged the v a l i d i t y  of 
this evidence.  

B, DUKE NEW $MYRNA AND PENINS- E'LORIDA 

Duke New Smyrna, which is an  EWG a n d  n o t  a QF, does n o t  have 
t h e  legal r i g h t  t o  require u t i l i t i e s  t o  purchase i t s  p l a n t  o u t p u t .  
N o  utilities and no ratepayers will be obligated t o  p u r c h a s e  from 
the Project. No purchase power agreement f o r  long-term firm sales, 
t h e r e f o r e ,  i s  necessary for us to consider in order to approve Duke 
N e w  Srnyrna's Project. The "bidding r u l e ,  " Rule 25-22.082,  F lor ida  
A d m i n i s t r a t i v e  Code, requires t h a t  an investor-owned u t i l i t y  
e v a l u a t e  supply - s ide  alternatives i n  order to determine t h a t  a 
proposed u n i t ,  sub jec t  t o  the PPSA, ,is t h e  most cost-effective 
alternative available. If Duke New Smyrna were to c o n s t r u c t  the 
Pro jec t ,  it could propose t o  meet a u t i l i t y ' s  need p u r s u a n t  t o  t h e  
bidding rule, but the IOU would have the f i n a l  decision on how it 
would meet its n e d s .  An I O U ,  o r  a n y  other utility i n  F lo r ida  
should prudently seek out  the most cost-effective means of meeting 
its needs. T h e  Duke New Smyrna project# simply p r e s e n t s  ano the r  
g e n e r a t i o n  supply alternative for existing retail u t i l i t i e s .  
Florida ratepayers w i l l  not be at risk for the costs of t h e  
facility, u n l e s s  it is proven to be t h e  lowest cost alternative at 
t h e  t i m e  a contract is entered.  Retail ratepayers will only be 
obl iga ted  for the term of any contract ,  and n o t  t h e  full economic 
life of the f a c i l i t y .  

Duke N e w  Smyrna., as an EWG, can contract  with utilities on a 
long term basis (equal to or greater than one year), or on a s h o r t  
term or on an hourly' ,  as-available basis. All IOU purchases will 
be subject t o  o u r  approval i n  our ongoing purchased power cost 
recovery docket. If Duke New Srnyrna were to sign an  as-available 
contract, t h e  u t i l i z y  w o u l d  be expected to pay no more than its 
avoided energy cost. I n  o t h e r  w o r d s ,  Duke N e w  Smyrna will be 
compensated no more t h a n  the utility's cost of producing t h e  nex t  
increment of e l e c t r i c i t y ,  essentially f u e l  and v a r i a b l e  operating 
and ma in tenance  cc ls ts .  The utility's r a t e p a y e r s  would be 
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indifferent t o  a t r a n s a c t i o n  which was priced at incremental cost 
because it would be cost neutral and,  therefore, there  w o u l d  be no 
adverse consequences  to t h e  u t i l i t y ' s  r e t a i l  customers. Retail 
customers would realize benefits if t h e  negotiated price was less 
t han  the utility's i n c r e m e n t a l  cost. T h i s  analysis also applies if 
Duke New Smyrna were n o t  p r o p o s i n g  t o  commit any of t h e  Project's 
capacity to a u t i l i t y .  

We approve t h e  Project because Duke N e w  Smyrna has shown a n  
economic need for the Project .  Retail customers are not a t  r i s k ,  
and w e  do not have t-o determine and assess the avoided cos ts  of a 
proposed u n i t  over several decades where changes in t h e  world 
economy, changes in generation efficiencies, and changes in t h e  
cost of fuel can re:nder decisions uneconomic i n  the f u t u r e  which 
were projected to be economic when made. In this case, the m a r k e t  
will determine whether or n o t  Duke New Smyrna's decision t o  use 
n a t u r a l  gas  c o n t i n u e a  t o  be economic over the next several decades 
with a l l  of the risk borne by Duke N e w  Smyrna and its shareholders. 
We f i n d  t h i s  Project to be a benef i t  t o  t h e  ratepayers of this 
state. 

Duke N e w  Smyrna, as proposed, would be a wholesale provider  of 
e l e c t r i c i t y .  Retail u t i l i t i e s ,  with t h e  obligation to serve, may 
purchase from Duke New Smyrna, if it is economic to do so. The 
Projec t  provides a choice to r e t a i l  u t i l i t i e s  in meeting the needs 
of t h e i r  customers. If a r e t a i l  utility purchases  from Duke New 
Smyrna, t hose  r e t a i l  customers would r ea l i ze  economic benefits due 
to t h e  existence of t h e  Duke New Smyrna e r o j e c t .  Ratepayers will 
continue to be protected against uneconomic utility decisions by 
o u r  ongoing a u d i t s  and review of purchased power c o n t r a c t s  of 
retail-serving investor-owned Florida utilities. The f a c t  t h a t  t h e  
proposed p l a n t  is completely financed by Duke New Smyrna a t  no cos t  
to retail ratepayers, leads u s  t o  believe t h a t  the P r o j e c t  is good 
f o r  t h e  C i t y ' s  retail ratepayers and that it is a l s o  economically 
good fo r  the s t a t e  as a whole. 

Duke has d e m o n s t r a t e d  that i t s  p l a n t  may lower wholesale 
electr ic  prices pa id  by retail-serving u t i l i t i e s .  This does not 
mean t h a t  subsequent. merchant p l a n t s  w i l l  be able t o  d e m o n s t r a t e  
t h a t  t h e y  w i l l  do t h e  same. Merchant p l a n t  applicants do n o t  have 
a right to build merchant plants in Florida. Each applicant must 
demonstrate that its project  conveys a b e n e f i t  t o  Florida 
ratepayers, g i v e n  t h e  existence of the p r i o r  power p l a n t  additions. 
We recognize t h a t  there may be c e r t a i n  applications in the future, 
which may f a i l  t o  d e m o n s t r a t e  an  economic need ,  despite t h e  fact. 
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t h a t  t h e  r e t a i l  ratepayers are not at r i sk .  This demonstration may 
involve t h e  i n a b i l i t y  of the appl i cant  to demonstrate that it wi1’1 
dispatch w i t h i n  t h e  E’lorida grid. We also recognize that there may 
be certain times when a proposed plant could adversely effect t h e  
reliability of t h e  F lo r ida  grid. T h i s  could  involve a plant, by 
its proposed location w i t h i n  the Flo r ida  g r id ,  which  degrades t h e  
transmission system within Florida. The record in t h i s  case, 
however, is devoid of such concerns .  

IV. PROPOSED PLANT 
AVAILABLE 

IS THE MOST COST-EE’E’ECTIW ALTEWATIVE 

Based on t h e  evidence adduced at hea r ing ,  we find that t h e  
Pro jec t  is the most cost-effective alternative to the City for i t s  
30 MW entitlement, and to Duke New Smyrna i n  making wholesale sales 
to Peninsular F l o r i d a .  The utility intervenors argued that, absent 
a power sales  agreement to meet a utility spec i f ic  kilowatt need, 
no comparison can be made to determine whether t h e  Project is the 
most cost-effective alternative. We disagree. 

The record shows that the C i t y  evaluated numerous alternatives 
in choosing Duke N e w  Smyrna. Duke New-Smyrna was shown to be the 
most cost-effective option f o r  the City. If t h e  plant is not 
constructed, the C i t y  w i l l  have to find more expensive power either 
by contract  or construction. This will adversely impact the C i t y ’ s  
ra tepayers .  

Need may be shown by a petitioner baqed e i ther  on economics or 
reliability. In t h i s  case, t h e  Joint Petitioners have demonstrated 
need based largely cln economics. They have demonstrated in the  
record t h a t  by participating in the entitlement, t h e  City will save 
$39 million over the life of the entitlement when the cost of 
purchased power from Duke N e w  Smyrna is compared to the cost of 
purchased power at t h e  r a t e s  t h e  City is currently paying.  No 
p a r t y  to t h i s  proceeding challenged t h e  cost-effectiveness of t h i s  
plant. 

A.  THE CITY 

Evidence was presented that the price f o r  the associated 
e n e r g y  from t h e  Project will be $18.50/MWH subject to adjustments 
detailed in t h e  P a r t i c i p a t i o n  Agreement. The City compared t h i s  
price w i t h  its e x i s t i n g  contracts to show t h e  Duke N e w  Smyrna 
purchase to be c o s t - e f f e c t i v e .  
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In i t s  analysis of  t h e  projected savings f rom the 
Participation Agreement, Witness Vaden testified t h a t  the City used 
an escalation rate of 3 . 4 % .  This escalation rate was based on 
FPC's rate, as well. as t h e  C i t y ' s  past increases. Witness Vaden 
c h a r a c t e r i z e d  t h e  escalation rate as "extremely conservative." In 
addition, the C i t y  calculated t h e  n e t  present  value of t h e  annual 
s a v i n g s  of t h e  project using a discount rate of 6% f o r  the years 
2002 to 2021, to airrive at the  n e t  p r e s e n t  value savings. This 
d i s c o u n t  r a t e  is c o n s i s t e n t  w i t h  t h e  m o s t  recent i n t e re s t  rates 
reflected in the  Federal Reserve Statistical Release. 

The financial and economic assumptions underlying t h e  project 
were not c h a l l e n g e d ,  by other w i t n e s s e s .  Accordingly, based upon 
t h e  representations and analyses provided b y  w i t n e s s  Vaden, t h e  
project's f i n a n c i a l  and economic assumptions appear reasonable f o r  
planning purposes.  

The City a l s o  considered o t h e r  alternatives t o  i t s  30 MW 
entitlement of the F'roject. In 1993, General E lec t r i c  performed an  
analysis of future self-build power supply  options f o r  the C i t y :  
As a r e s u l t  of that analysis, an approximately 40 MW gas-fired unit 
was recommended. Th,e C i t y  re l ied on this study in determining t h a t  
t h e  3 0  MW Duke N e w  Smyrna purchase was the most cost-effective 
a l t e r n a t i v e .  The C i t y  also considered purchasing from t h e  FMPA, 
b u t  determined it n o t  to be economical compared with the Duke N e w  
Smyrna purchase. 

The C i t y  is not: required, nor did it,elect t o  i s s u e  a request 
for proposals to s o l i c i t  supply-side alternatives. Witness Vaden,  
however, offered t h a t  once Duke N e w  Smyrna offered its price to t h e  
C i t y ,  the $18.50 per MWH offered price was so much lower than other 
purchase power contracts, specifically its c o n t r a c t  f o r  base load  
capac i ty  w i t h  TECO at $25 per MWH, we believe t h a t  t h e  d e c i s i o n  t o  
choose Duke N e w  Smyrna's o f f e r  w a s  c l e a r l y  the  most ec'onomical. 

Duke New Smyrna, and e n t i t i e s  a c t i n g  on its behalf, evaluated 
alternative gene ra t ing  technologies before selecting the n a t u r a l  
gas-fired combined c y c l e  unit f o r  the Project. Duke New Smyrna 
stated t h a t  t h e  d i r ec t  construction cost of the P r o j e c t  will be 
$160 million, but 'did n o t  provide specific cost breakdowns for 
proprietary reasons .  Duke  N e w  Smyrna is willing to invest $160 
million of its shareholders '  money on t h e  b e l i e f  that it can 
generate and  sell its power below c u r r e n t  wholesale prices .  This 
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c o n t r a s t s  with o t h e r  need determinations where long-term forecas ts  
of generation and fuel were made. Florida r e t a i l  customers will 
not  be obligated t h r o u g h  their retail-serving utilities to pay for 
t h e  $160 million p l a n t  t h r o u g h  their rates. In addition to lower 
cost electricity f c l r  t h e  ratepayers of t h e  City, o t h e r  benefits 
include approximately twenty jobs when the p l a n t  is opera t iona l  and 
p r o p e r t y  taxes. 

C .  PENINSULMI E'LORIDA 

As noted above,. relying on t h e  Nassau  decisions, t h e  utility 
intervenors a r g u e d  t h a t  because t h e r e  is no power p u r c h a s e  
agreement f o r  the marchant  c a p a c i t y ,  n o  utility specific kilowatt 
need c a n  be met, and, we cannot determine whethe r  the P r o j e c t  is 
the most cost-effective alternative. The distinctions between Duke 
New Smyrna and QFs make  the need for a power purchase agreement i n  
t h i s  case moot, A power purchase agreement w i t h  a utility assumes 
a commitment on t h e  part of t h e  u t i l i t y ' s  r a t epaye r s  which binds 
them to supporting all or a portion of t h e  costs of generation. 
Duke N e w  Smyma, howlever, will i n t e r n a l l y  f i n a n c e  the costs of the 
P r o j e c t .  No u t i l i t i e s  and no r a t epaye r s  will be obligated to 
purchase from t h e  Pro j ect . 

Rule 25-22.082, F l o r i d a  Administrative Code, the  "bidding 
r u l e , "  requires an  I O U  to eva lua te  supply-side alternatives in 
order to determine t h a t  a proposed u n i t ,  subject to t h e  PPSA, is 
t h e  most cost-effective a l t e r n a t i v e  available. Duke New Smyrna 
could propose to m e e t  an  I O U ' s  need pursyant t o  t h e  bidding r u l e ,  
but the IOU would have t h e  final decision on how it would meet its 
n e e d s .  An IOU, or any  other u t i l i t y  s u b j e c t  to Commission cost- 
recovery in F l o r i d a  should prudently seek o u t  t h e  most cost- 
effective means of meeting its needs .  The Duke N e w  Smyrna p r o j e c t  
presents a n o t h e r  alternative f o r  existing u t i l i t i e s ,  w i t h o u t  
putting Florida ratepayers at risk for  the  cos ts  of the  f a c i l i t y  as 
is done f o r  t h e  c o s t s  for rate based power plants. 

As stated above, the P r o j e c t  will be economic for 0the.r  
Florida r e t a i l  customers, because D u k e  N e w  Smyrna will operate t h e  
p l a n t  as a merchant: plant. Merchant  p l a n t s  increase wholesale 
Competition thereby in theory lowering wholesale electric prices 
f r o m  what they otherwise may be. Merchant power p l a n t s  do n o t  sell 
to retail customers in Flo r ida .  No Flor ida  retail customers are 
obligated to bear  the costs of t h i s  p r o j e c t  i n  rate base. 
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We believe t ha t :  t h e  c r i te r ia  to be considered p u r s u a n t  t o  the 
PPSA give u s  t h e  flexibility to approve power p l a n t s  based on 
r e a s o n s  other t h a n  simple kilowatt need. As previously discussed, 
we believe that t h e  30 MWs entitled to the C i t y  are needed and  are 
cost-effective t o  t h e  C i t y  only because of the r ema in ing  4 8 4  MWs of 
the P r o j e c t ,  We heard extensive testimony at the hearing 
c o n c e r n i n g  the cost-effectiveness of this Project. We also heard 
testimony concerning when and how the Project's capacity and  energy 
will be dispatched,  i . e .  sold w i t h i n  the Florida g r i d .  The 
evidence in t h e  record shows this p l a n t ,  because of its 
efficiencies, w i l l  be dispatched a great deal of the time. 
However, because of its merchant na tu re ,  it w i l l  only be dispatched 
when it is economical to do s o .  A s  a result, we believe t h a t  i t  
w i l l  exert a downward pressure on electricity pricing i n  the 
wholesale power market in Florida. This, in turn, w i l l  flow 
t h r o u g h  to retail IOU customers in retail rates through t h e  fuel 
adjustment clause. Therefore,  we believe t h a t  the record evidence 
shows other P e n i n s u l a r  Florida utility ratepayers will b e n e f i t  from 
t h e  484 MWs which will add to grid reliability, and displace h i g h e r  
cost fuels. 

V. CONSERVATION MEASURES TAKEN OR =ONABLY AVAILABLE 

With respect to conservation measures, Section 403.519, 
Flor ida  Statutes s t a t e s  : 

The commission s h a l l  also expressly consider t h e  
conservation measures taken by or rea,sonably available t o  
the a p p l i c a n t  o r  its members which m i g h t  mitigate t ,he 
need f o r  the proposed p l a n t  - . - . 
A.  THE CITY 

Witness Vaden s t a t e d  in h i s  d i r ec t  testimony that t h e  C i t y  
p l a n s  to c o n s t r u c t  ia 150 kW solar photovoltaic g e n e r a t i n g  station 
on a site adjacent to the Duke New Smyrna Projec t  in 2 0 0 1  or 2002.  
The C i t y  p lans  to offer  a "green pricing'' program once t h e  f a c i l i t y  
comes into service.  C i t y  customers would be given t h e  option of 
having t h e i r  electric rates based on t h e  power generated by t h e  
s o l a r  photovoltaic facility. The record is u n c l e a r  w h e t h e r  
approval of t h e  Duke N e w  Smyrna Pro jec t  is a condition precedent to 
construction of t h e  City's 150 kW so la r  photovoltaic f a c i l i t y .  If 
the facility is c o n s t r u c t e d ,  however, i t  will advance t h e  s t a t e ' s  
policy goals of encouraging the development  of renewable energy 
resources, as r e q u i r e d  by Section 366.81,  Florida S t a t u t e s .  
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Solar photovoltaics are not the City's only o p t i o n  f a r  
conservation. According to the record in this proceeding, the C i t y  
currently offers  load management and energy audits to customers. 
Peak demands can be reduced by approximately ten percent. 

B. DUKE NEW SMYRNA AND PENINSULAR EZORIDA 

With respect to Duke N e w  Smyrna, we believe, as does LEAF, 
that t h e  wholesale nature of  the merchant p o r t i o n  of the Project 
limits its conse rva t ion  obligations. T h e  PPSA contains five 
c r i t e r i a  f o r  us t c l  consider. As discussed previously i n  this 
order ,  we have granted need determinations on o t h e r  than kilowatt 
need, as evidenced in the oil-backout cases of the 1980s. 

VI. OTHER MATTERS 'WITHIN OUR JURISDICTION WHICH WE DEEM RELEVANT 

We agree that this case is not as straightforward as a 
conventional need determination involving a vertically integrated 
monopolistic electric u t i l i t y  s e e k i n g  to provide additional 
generation resources t o  meet its n a t i v e  r e t a i l  kilowatt need within 
its retail service t e r r i t o r y .  Nevertheless, it is n o t  so unusual 
as to be unique w i t h i n  the twenty-six, year h i s t o r y  of Commission 
need determination proceedings under  the Florida Power P l a n t  Siting 
A c t .  W e  have h i s t o r i c a l l y  a n a l y z e d  and quantified a wide range of 
reliability, econom.ic, and socio-economic factors a f f e c t i n g  t h e  
need for power in the State of Florida.  The Nassau cases, on which 
t h e  utility i n t e r v e n o r s  focused, were b u t  t w o  of many cases i n  
which we dealt with unique and challenging issues affecting need. 
We believe that o u r  approach and f i n d i n g s  in each of t h e s e  cases 
has a bea r ing  on h o w  "need for power" should be assessed in this 
case. 

The PPSA, enacted i n  1 9 7 3 ,  and amended many times since, 
requires electric generating f a c i l i t i e s  w i t h  steam cycles of 75  MW 
or greater to be cer t i f ied  by t h e  Governor and C a b i n e t .  The PPSA 
does not apply  to f a c i l i t i e s  with steam cycles less t h a n  7 5  MW, 
combustion turbines,, or  r epower ings  where there is no i n c r e a s e  i n  
steam capacity. The record evidence is that, except f o r  new steam- 
cycle  7 5  MW and above, merchant  power p l a n t s  can and are being 
built in Florida. Some of these power p l a n t s  are not as e f f i c i e n t  
as combined cycle power p l a n t s  such as Duke New Smyrna. Evidently, 
these less e f f i c i e n t  merchant power p l a n t s  are being built without 
a steam cycle in o r d e r  to avoid t h e  PPSA. Approving Duke N e w  
Smyrna sends  a signal that Florida wants e f f i c i e n t  and clean power 
p l a n t s .  It also a l l o w s  us to require a l l  power p l a n t s  to be 
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sub jec t  to the G r i d  Bill. This is important so that we can require 
c o o r d i n a t i o n  through the FRCC in matters such as r e l a y i n g ,  
transmission use,  s p i n n i n g  reserve, and capacity and fuel use 
reporting. Otherwise, it is unclear whether we can require non- 
PPSA covered merchan.t power p l a n t s  to belong t o  and participate i n  
the FRCC, 

A. NEED DETERMINATION ON OTHER THAN KXLOWATT NEED AND 
m L x m r L r r Y  

The following excerpts from some of our Orders highlight t h e  
fact that we have previously approved power p l a n t s  based on o t h e r  
than kilowatt need: 

In granting JEP,/FPL's application of need for St. John's River 
P o w e r  Park Units 1 and 2, we stated: 

We c o n s t r u e  the "need for power" issue to encompass 
several  asDects of need. In o u r  evaluation of the need 
f o r  SJRPP U n i t s  1 and 2 and re la ted  f a c i l i t i e s ,  we have 
considered the pr inc ipa l  areas of t h e  electrical need for  
additional c a m c i t v  to insure an adequate supply of bulk 
e lec t r ica l  power and energy to electric consumers and the 
economic need of providing this bulk  power and energy at 
t h e  lowest possible cost. I n  addition, t h e  socio- 
economic need of reducing the consumption of imported o i l  
in the State of Flo r ida  h a s  been considered. Each of 
these aspects of need for S J R P P  1 and 2 was evaluated 
with resDect to t h e  electrical consumers of JEA. FPL, a n d  
peninsular Florida as a whole. (Order No. 10108, June 
26, 1981, D o c k e t  No. 810045-€W, p. 2 )  (emphasis added) 

We f u r t h e r  stated: 

Should the Commission's FEECA goals governing t h e  growth 
of seasonal k i l o w a t t  demand be achieved, and we are of 
t h e  o p i n i o n  t h a t  they can reasonably be achieved, 
additional ae nerat ina c a w c i t y  f o r  t h e  r> urpose of 

s u m l i e s  of Dower and e n e r w  to 
peninsular Florida electric consumers does not: a m e a r  to 
be reauired u n t i l  1991. Similarly, JEA and FPL do n o t  
a m e a r  to reauire additional seneratina c a p a c i t v  for 

should they achieve t h e i r  respective FEECA seasona l  
k i l o w a t t  demand goals. Thus, t h e  salient issue is t h e  

I:, 
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determination of the need for S J R P P  Units 1 and 2 w i t h  
i n - s e r v i c e  dates of December, 1985, a n d  May 1987, 
respectively is whether t h e  c o n s t r u c t i o n  of these units 
i n  the time f.rame proposed repre sents t h e  lowest cost 
9lternative available to the continued use of expensive 
-ration oil- in P e n i n s u l a r  F lo r ida .  an d in t h e  
areas served bv JEA and FPL. (Order No, 10108, June 26, 
1981, Docket  No. 810045-EU, p .  2 )  (emphasis added) 

In granting 0UC: 's  petition f o r  certification f o r  S t a n t o n  Unit 
1, we stated: 

The FCG study ,concluded that while the proposed Stanton 
Unit will u .ndoub ted ly '  e n h a n c e  t h e  adequacy and 
r e l i a b i l i t y  of t h e  B u l k  P o w e r  Supply System, the f a c i l i t y  
does not apmar  to be needed f o r  peninsular-wide 
reliabilitv P tirposes d u r i n a  the 1980's. (Order No. 
10320, October 2, 1981, Docket  No. 810180-EU, p .  3) 
( emphasis added ) 

We f u r t h e r  sta ted:  

Even though the Stanton Center is n o t  required i n  t h e  
1980's to meet the peninsula's capacity needs,  the 
project will DP 
peninsular F l o r i d a  in terms of supplying an alternative 
to o i l - f i r e d  capac i ty  generation. (Orde r  No. 10320, 
October 2 ,  1981, Docket No. 810180;EU, p .  3) (emphasis 
added) 

In approving  Metropolitan Dade County's petition f o r  a n  
expansion of i t s  existing s o l i d  waste facility, we stated: 

In determining the  need f o r  a solid waste facility, t h e  
Commission a l s o  considers S e c t i o n  377.709, Florida 
Statutes, which provides that: "...the combustion of 
refuse  by s o l i d  waste facilities to supplement the 
e l e c t r i c i t y  supply  n o t  only represents an effective 
conservation e f f o r t  b u t  a l s o  represents an 
env i ron rnen ta l lv  prefe rred alternative to conventional 
solid waste disposal in this state." ( O r d e r  No. PSC-93- 
1715-FOF-EQ, November 30, 1993, Docket No. 930196-EQ, p .  
2 )  (emphasis added) 

We f u r t h e r  stated: 
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Energy  generated by Dade County's expanded facility will 
meet t w o  needs: disolace fossil fuels and reduce t h e  
amount of garbage through combustion of solid waste. The 
new boiler is expected to provide an additional 140 
gigawatt-hours (GWh) per year assuming an 80% capacity 
factor. Since t h e  facility is located in Flo r ida  Power 
and L i g h t  Company's service t e r r i t o r y ,  Dade C o u n t y  will 
l i k e l y  sell the energy to FPL. Since there is no 
contract t o  sell firm capaci ty ,  the Dade County facility 
will l i k e l y  sell energy on an as-available basis to FPL; 
this energy w i : L 1  displace fossil fuels in F l o r i d a .  We 
find that the  state has a need f o r  the additional energy 
to be generated from Dade County's expanded s o l i d  waste 
facility. (Ordltr No. PSC-93-1715-FOF-EQt November 30, 
1993, Docket No. 930196-EQ, p .  3 )  (emphasis added) 

In approving Flo r ida  Crushed Stone Company's petition f o r  
determination of need, we stated: 

However, significantly d i f f e r e n t  issues are raised when 
a p r i v a t e  entity, such as FCS, proposes to build a 
cogeneration f a c i l i t y  ... Thus it .has been governmental 
policy to encourage cogeneration b o t h  because it makes 
more efficient u s e  of energy resources and because it may 
lessen t h e  need for  uublic u t i l i t i e s  to build additional 
seneratina f a c i l i t i e s  ... we have decided that additional 
c r i t e r i a  r e l a t i n q  to fuel efficiencv should be used to 
evaluate t h e  a r lp l ica t ion  of FCS. 

... We find that the addition of 125 MW of g e n e r a t i n g  
capacity will enhance  svstern reliabilitv and i n t e q r  it v 
simply because! it will i n c r e a s e  t h e  diversitv of 
seneratina s ources; however, this benefit cannot be 
quantified, and we v i e w  it as a minor, but desirable, 
result of constructing the proposed p l a n t .  

... Thus, if FC:S receives f u l l  avoided costs for the 
energy it produces, it will have no impact on the cost of 
e l e c t r i c i t y  to FPC's ratepayers.  

. . .the need f o r  additional capacity is irrelevant to a 
determination cf need such as this ... 
. . .  o u r  finding t h a t  the proposed plant will have  
essentially no impact on t h e  need f o r  an adequate supply 
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of electricity at a reasonable cost is expressly based on 
t h e  premise that neither the FERC n o r  the Commission's 
Rules would r e a u i r e  a utility to compensate a OF for a n v  
cost associated with either e n e r q v  or casacitv when no 
enerqv is p u r c h p  
utilitv. 

Based on t h i s  record, we f i n d  that t h e  proposed 
cogeneration f a c i l i t y  can be expected to ach ieve  a 
desirable 1eve:L of f u e l  efficiency both  because it will 
use energy t h a t  otherwise would be wasted e i ther  in t h e  
power p roduc t ion  or cement manufacture processes and 
because it will produce electricitv at a fuel efficiencv 
level that comDares f a v o r a b l v  to t h e  fuel ef f ic iencies  
achieved bv m b l i c  utilities. (Order No. 11611, February 
14, 1983, Docket No. 820460-EU, pp. 2-5)  (emphasis added) 

The u t i l i t y  intervenors argued t h a t  building 514 MWs when only 
30 MWs are needed was a sham t r a n s a c t i o n .  We disagree. As 
previously discussed, for cost-effective oil-backout purposes w i t h  
zero kilowatt need, approximately 2000 MWs were approved. T h e  
recommended 514 MWs ,with 30 MWs of kilowatt need compor t s  with our 
oil-backout d e c i s i o n s .  

B. THE PoLIcir ISSUES IN THE NASSAU CASES 

The utility i n t e r v e n o r s  c i t ed  the Nassau I and II orders as 
t h e i r  primary argument in opposition to, the  Project. The l e g a l  
aspects of t h i s  argument are discussed in Section I above, however, 
here we w i l l  discu:js t h e  underlying policy of these decisions. 
Nassau was a qualifying f a c i l i t y  unde r  PURPA. QFs  have been  given 
a special status by PURPA which requires a u t i l i t y  t o  purchase QF 
p lan t  o u t p u t  a t  t h e  utility's avoided cost. 

The q u e s t i o n  presented i n  t h e  Nassau cases is d i f f e r e n t  from 
t h e  questions presented i n  this proceeding. In this docket,  we 
have  n o t  been asked to determine t h e  need f o r  a QF t h a t  seeks to 
bind a utility's ratepayers f o r  t h e  cost of an avoided uni t  over 
several decades. Thla t  was t h e  issue i n  the Nassau cases. Here, we 
are determining the  need f o r  a merchant p l a n t  which does n o t  seek 
to bind utility ratepayers to bear the  cost of an avoided unit. We 
believe that because of t h i s  distinction between t h e  present case 
and the Nassau cases, t h e  Nassau cases are inapplicable. 
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Nassau had a standard offer contract  based o n  a statewide 
avoided unit, and p e t i t i o n e d  for a d e t e r m i n a t i o n  of need. 
Consistent w i t h  o i i r  underlying policy of p r o t e c t i n g  utility 
ratepayers from unnecessa ry  expenditures,  w e  compared the costs of 
t h e  statewide c o n t r , a c t  to the  avoided costs of FPL,  which was t h e  
proposed p u r c h a s i n g  utility. W e  found that t h e  project was n o t  t h e  
most cost-effect ive a l t e r n a t i v e  to FPL, and t h e  need was d e n i e d .  

In Nassau 11, Nassau petitioned f o r  a determination of need 
f o r  a projec t  w i t h o u t  a signed power safes agreement. Utilities 
would have been required to purchase the capac i ty  and e n e r g y  from 
Nassau's proposed F'roject ,  because Nassau was a QF. Consistent 
with our underlying p o l i c y  of protecting utility ratepayers from 
unnecessary expenditures,  we t h o u g h t  it wise to know the purchase 
power costs pr ior  to obligating utility ra tepayers  for these costs 
over a long term. Nassau's petition was dismissed f o r  l a c k  of a 
purchase power agreement .  In summary, we believe t h a t  Nassau I and 
- 11 apply  t o  QFs o n l y - a n d  do not require u t i l i t y  spec i f ic  kilowatt 
need f o r  t h i s  P ro jec t .  

As outlined above, t h e  J o i n t  Petitioners have presented a l l  of 
t h e  information required by S e c t i o n  403.519, Florida Statutes, and 
R u l e  25-22.081, Florida Administrative Code. The Joint P e t i t i o n e r s  
have shown t h a t  there is a reliability need f o r  30 MW of t h e  
proposed plant's capac i ty  for  the C i t y  and an economic need f o r  the 
remaining 4 8 4  MW. Even if Duke N e w  Smyrna had come in for a need 
determination on its own w i t h o u t  t h e  C i t y ,  we bel ieve  that it is a 
prope r  applicant and could have shown qn economic need f o r  t h e  
proposed p l a n t .  Accordingly, granting the determination of need  
requested by t h e  joint p e t i t i o n e r s  is consistent with the public 
interest and the beat interests of electric c u s t o m e r s  in Florida. 
A l l  of t h e  statutory criteria have been met by t h e  J o i n t  
Petitioners. Therefore,  w e  grant t h e  J o i n t  Petition for d 
determination of need. 

E'URTHER PROCEEDINGS CONSISTENT WITB THIS DECISION 

In g r a n t i n g  t h i s  petition, we u n d e r s t a n d  t h a t  questions will 
ar i se  about the  number of merchant  plants needed in Flo r ida .  We 
w i l l  hold a workshop s u b s e q u e n t  to the closure of this docket in 
order  to d i s c u s s  issues related to t h e  selection and siting process 
fo r  future merchant p lan t s  choosing to loca te  in Flor ida .  We note 
that t h e  question of reserve margins is scheduled to be addressed 
in Docket No. 981890-EU, with h e a r i n g s  scheduled for September 22- 
23, 1999. Witness L'Engle testified, a s  a d a i l y  electric u t i l i t y  



ORDER NO. PSC-99-0535-FOF-EM 
DOCKET NO. 981042-EM 
PAGE 55 

dispatcher, t h e  FRCC's 15 percent planned reserve margin is "on- the  
edge.'' He stated h.e would be more comfortable with a 20 percent 
reserve margin, but suggested that u t i l i t i e s  are unwilling to 
increase reserves d u e  to cost and competitive pressures. This 
suggests that a controlling reserve margin cap could be used as a 
g u i d e  to merchant p. lan t  entrance into t h e  F lor ida  wholesale power 
market. T h i s  i s s u e  w i l l  be evaluated as part of the workshop or 
rule-development proceedings.  

Based on t h e  fo rego ing ,  it is 

ORDERED by t h e  F lo r ida  Public Service Commission that t h e  
F l o r i d a  Power & L i g h t  Company's Motion to Dismiss Joint Petition 
and Florida P o w e r  Corporation's Motion t o  Dismiss Proceeding a re  
d e n i e d .  I t  is further 

ORDERED that t h e  F lor ida  Wildlife Federation's P e t i t i o n  f o r  
Reconsideration of Hearing Officer's Order PSC-98-1S98-PCO-EM 
Denying I n t e r v e n t i o n  i s  denied. I t  i s  f u r t h e r  

ORDERED that F1,orida Power & L i g h t  Company's Motion to Strike 
"Additional Author . i t y"  Letter i s  granted and the Additional 
Authority Letter filed by the Joint Pet i t ioners  is stricken f r o m  
t h e  record. It is : f u r t h e r  

ORDERED that the Joint Petition f o r  Determination of Need f o r  
an Electrical Power  Plant in Volusia County by the Utilities 
Commission, C i t y  of New Smyrna Beach, Florida, and Duke Energy N e w  
Smyrna Beach Power Company Ltd., L.L.P., i's granted. I t  i s  fu r the r  

ORDERED that t h i s  docket shall be closed after t h e  time f o r  
t h e  filing of an  appeal has r u n .  

By ORDER of the Florida P u b l i c  Service Commission this 22nd 
day of March' 1999. 

BLANCA S. BAY6, Directory 
D i v i s i o n  of Records and Reporting 

( S E A L )  
LJP/GAJ 
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D I S SENT S 

COMMISSIONER CLARK: 

I dissent from the majority's decision to deny t h e  Motions to 
Dismiss filed by Florida Power and L i g h t  Company (FPL) and Florida 
Power C o r p o r a t i o n  ( l ?PC) .  Neither the legislative history of t h e  
Power P l a n t  S i t i n g  A c t ,  nor t h e  logic and legal analysis of t h e  
majority's decision convinces me that Duke N e w  Smyrna is a proper 
applicant for a det,ermination of need. T h e  Motions to Dismiss 
shou ld  be granted because Duke New Srnyrna is not a proper applicant 
u n d e r  Section 403.519,  F lor ida  Statutes. 

T h e  majority concludes  that Duke N e w  Smyrna is a "regulated 
e l e c t r i c  company" and is therefore  included in t h e  definition of 
"applicant" in Section 403.503 (13), Florida S t a t u t e s ,  which i n  t u r n  
applies to Section 403.519, Florida Statutes.6 Close inspection of 
legislative history and case law refutes this conclusion. 

The Power P l a n t  Siting A c t  was first  enacted in 1973.  T h e  
legislative intent for t h e  A c t  recognized the need f o r  a s tatewide  
perspective on t h e  selection a n d  utilization of si tes  f o r  
generating f a c i l i t i e s  given the "significant impact upon t h e  
welfare of t h e  population, the location and growth  of industry and 
t h e  use of t h e  n a t u r a l  resources of the state." 1973 Fla. L a w s  
Section 1, C h a p t e r  73-33. Initially, t h e  Commission's ro le  w a s  
simply to prepare a "report and recommendation as to the present 
and f u t u r e  needs for  electrical g e n e r a t i n g  capacity i n  t h e  $rea to 
be served by t h e  proposed s i t e  . . . " 1973 Fla. Laws Section 1, 
Chapter 73-33. 

Then, in 1980, as p a r t  of t h e  Florida Energy Efficiency and 
Conservation A c t  (FEECA),  t h e  Legislature changed t h e  requirement 
of a "repor t  and recommendation'' to a proceeding resulting in a 
determination of need. Because of the rapid r i se  i n  the cost of' 
electric power production resulting from t h e  dual impact of 

61 do agree with the majority's conclusion t h a t  i n  order for 
a determination of need to issue for this project ,  Duke New Smyrna 
must, in i t s  own right, be an applicant u n d e r  Section 403.519, 
Florida Statutes. T h e  30 MW earmarked for the C i t y  of N e w  Smyrna, 
an entity t h a t  does f a l l  within t h e  definition of applicant, is 
i n s u f f i c i e n t  to justify applicant status f o r  t h e  entire 514 MW 
project . 
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i n f l a t i o n  and effects  of t h e  Arab O i l  Embargo, the L e g i s l a t u r e  
found it  i n  t h e  public i n t e r e s t  to vigorously pursue  e n e r g y  
efficiency and c o n s e r v a t i o n  measures. The Legislature gave t h e  
Commission t h e  responsibility of requiring utilities t o  pu r sue  
e n e r g y  e f f i c i e n c y  and  c o n s e r v a t i o n  t o  reduce growth rates of 
consumption. As part of the r e s p o n s i b i l i t y  t o  encourage e n e r g y  
efficiency and canservation, t h e  L e g i s l a t u r e  required t h e  
Commission t o  increase i t s  scrutiny of t h e  need  f o r  prospective 
power p l a n t s .  The Commission was directed t o  review proposed new 
plants to ensure t h a t  they were needed for system reliability and 
integrity, t h a t  their cost was reasonable and cost effective, and 
t h a t  the utility had undertaken all c o n s e r v a t i o n  measures t h a t  
could reasonably be employed to mitigate the need f o r  the new 
plant. 1980 Fla. Laws Section 5, C h a p t e r  80-65 .  

The provision :in FEECA t h a t  identified t h e  Commission a s  t h e  
exclusive forum for a determination of need used the t e r m  " u t i l i t y "  
and "applicant" i n t e r c h a n g e a b l y .  

366 .86  E x c l u s i v e  forum for determination of need.-- 

( I )  On r e q u e s t  by a utility o r  on  i t s  own 
mot ion ,  the Conmission s h a l l  beg in  a proceeding t o  
determine the need  fo r  an  electrical power plant 
subject t o  the F l o r i d a  E lec t r ica l  Power Plant 
Siting A c t .  The Commission shall be t h e  sole f o r u m  
f o r  t h e  d e t e r m i n a t i o n  of t h i s  ma t t e r ,  which 
a c c o r d i n g l y  s h a l l  not be raised i n  any  other forum 
o r  i n  t h e  review of p r o c e e d i n g s  i n  such o t h e r  
forum. I n  making  i t s  determination, t h e  Commission 
shall t a k e  i n t o  account the need f o r  electric 
system reliability and integrity, t h e  need f o r  
adequate reaso:nable c o s t  e l e c t r i c i t y  and whethe r  
the proposed plant is t h e  most cost effective 
alternative avai lab le ,  T h e  Commission shall also 
expressly cons ider  the conservation measures t a k e n  
by or  r e a s o n a b l y  available t o  the applicant or its 
members w h i c h  might mitigate t h e  need f o r  t h e  
proposed p l a n t  and other matters w i t h i n  its 
jurisdiction which it deems relevant. T h e  
Commission's determination of need f o r  an 
electrical power p l a n t  shall create a presumption 



ORDER NO. PSC-99-0535-FOF-EM 
DOCKET NO. 981042-EM: 
FAGE 58 

of public need and necessity and s h a l l  serve as t h e  
Commission's r epor t  required by s .  4 0 3 . 5 0 7 ( 1 )  (b) .' 
T h e  term "utility" was expressly d e f i n e d  for purposes of 

FEECA, including this section, as "[alny person or e n t i t y  of 
whatever form which provides e l e c t r i c i t y  or natural gas at retail 
to the Public, s p e c i f i c a l l y  including municipalities or 
instrumentalities thereof and cooperatives under t h e  Rural. 
Electrical Cooperative L a w ;  . . . " 1980 Fla. Laws Section 5, 
Chap te r  80-65  (emphasis supplied). 

The f a c t  t h a t  t h e  term "utility", which is specifically 
defined in FEECA, is used interchangeably with "applicant" suggests 
that t h e  two t e r m s  mean the  same thing. The definition of utility 
in FEECA encompassed t h e  same e n t i t i e s  as t h e  definition of 
" a p p l i c a n t "  in the Fower Plant Siting A c t .  An "applicant" is a 
"utility" t h a t  has applied for a determination of need. One cannot 
be an applicant un.der the Power P l a n t  Siting A c t  without a 
determination of need from the Commission, and o n l y  a u t i l i t y  
p r o v i d i n g  power at r e t a i l  may apply to t h e  Commission for such a 
determination. 

The conclusion is inescapable. The two definitions mean the 
same t h i n g .  In order f o r  an electric utility to come under 
Commission regulatory a u t h o r i t y  ( t h a t  is, t o  be a "regulated 
electric utility"), t h e  sale must be a sale at retail. Wholesale 
sa les  are a matter within the  sphere of federal r e g u l a t i o n .  

In 1990, the Legislature enacted nimerous  revisions to the 
P o w e r  P l a n t  Siting Ac:t, the Transmission L i n e  Siting A c t ,  and o t 'her  
laws affecting e n v i r o n m e n t a l  regulation. 1990 F l a .  Laws Section 
24, Chapter 90-33, amended Section 403.519, Florida Statutes, to 
change the  t e r m  " u t i l . i t y "  in the first  sen tence  to "applicant." It 
a l s o  required the  publication of notice of a request f o r  a 
determination of need, and provided that the Commission's 
determination of need constitutes final agency action. T h e r e  is n o  
indication in either t h e  title of t h e  act, or in the l e g i s l a t i v e  
s t a f f  analyses, that t h e  amendment was designed to broaden t h e  

' T h i s  statute was o r i g i n a l l y  numbered as Section 366.86, 
F l o r i d a  Statutes, when it was created by Section 5 of Chapter 80-  
6 5 ,  L a w s  of Florida. When i t  was published in t h e  F l o r i d a  
Statutes, it was renumbered as Section 403.519, F l o r i d a  Statutes. 
I t  remains part of FEECA, however, s u b j e c t  to FEECA definitions. 
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entities authorized 'to request a need determination beyond persons 
or e n t i t i e s  provid ing  electricity at retail. 

Decisions of the Commission and the F l o r i d a  Supreme Court 
subsequent to t h e  enactment of 1990 Fla. Laws Section 24, C h a p t e r  
90-331, support t h e  notion that t h e  change to Section 403.519, 
F l o r i d a  Statutes, d i d  not mean a broadening of t h e  term 
"applicant," but rather was f u r t h e r  confirmation that an applicant 
must be an entity obligated to serve r e t a i l  load. In 1992, Ark 
Energy Inc. (Ark) an13 Nassau Power Corporation (Nassau) each filed 
a petition for a determination of need. In Order  No. PSC-92-1210- 
FOF-EQ, issued October 26, 1996, in Docket  Nos. 920769-EQ, 920761- 
EQ, 920762-EQ, a n d  920783-EQ, t h e  Commission dismissed t h e  
petitions of Ark and Nassau because they were not proper applicants 
for a need d e t e r m i n a t i o n  under Section 403.519, F l o r i d a  Statutes, 
T h e  order points o u t  that the definition of "applicant" in Section 
403.503, Flo r ida  Statutes, encompasses only entities that may be 
obligated to serve c u s t o m e r s :  

Section 4.03.503, Florida Statutes, defines 
"applicant" as an e l e c t r i c  utility, and in turn 
defined "e lec t r ic  utility" as: 

cities and towns, c o u n t i e s ,  public utility 
districts, regulated electr ic  companies, 
electric cooperatives, and j o i n t  operating 
agencies, or combinations thereof, engaged in, 
or authorized to engage in, t h e  business of 
generating, transmitting, 0; distributing 
e lec t r ic  energy. 

A r k  and Nassau do n o t  qualify as applicants. 
N e i t h e r  Ark nor  Nassau is a city, town, or c o u n t y .  N o r  
is either a p u b l i c  utility d i s t r i c t ,  r egu la t ed  electric 
company, electric cooperative or j o i n t  operating agency. 

Significantly, each of the e n t i t i e s  listed under the 
statutory d e f i n . i t i o n  may be obligated to serve customers. 
It is this need, r e s u l t i n g  from a duty to serve 
customers, which the need determination proceeding is 
designed to examine .  Non-utility generators such as 
Nassau a n d - A r k  have no such need since they are n o t  

, required to serve customers. T h e  Supreme C o u r t  recently 
upheld this interpretation of t h e  Siting A c t .  Dismissal 
of these need determination petitions is in accord with 

.. ... 



ORDER NO. PSC-99-0535-FOF-EM 
DOCKET NO. 981042-EM 
PAGE 60 

that decision. See Nassau Power  C o m o r a t i o n  v. Beard, 
601 So.2d 1175 (Fla. 1992). 

Order No. PSC-92-1210-FOF-EQ, issued October 26, 1992, in 
Docket  Nos. 920769-EQ' 92076l-EQ' 920762-EQ, and 920783- 
EQ, pp. 2-3. 

The Florida Supreme C o u r t  affirmed the Commission's order 
dismissing t h e  petitions. Nassau P o w e r  Corpora t ion  v. Deason, 641 
So.2d 396 (Fla. 1994). The Court found "construction of the t e r m  
applicant as used in section 403.519 is consistent with t h e  plain 
language of the pertinent provisions f o r  t h e  A c t  and this Court's 
1992 decision in Nassau Power COTP. v. Beard". (641 So.2d at 398). 

The Court  a l s o  cited favorably the Commission's reasoning that 
a "need determination proceeding is designed to examine the need 
resulting from an e lec t r i c  utility's duty to serve customers." 
(641 So.2d at 398). 

The majority di.st inguishes t h e  present case from Nassau Power 
C o w .  v.  Deason on the basis t h a t  the case i n v o l v e d  qualifying 
f a c i l i t i e s  ( Q F s )  t h a t  were seeking to "require FPL to purchase 
t h e i r  o u t p u t  and bind t h e  retail ratepayer."' Staff recommendat ion  
a t  p. 3 2 .  The rationale of t h e  Nassau case propounded b y  b o t h  t h e  
Commission and t h e  C o u r t  does n o t  s u p p o r t  such a distinction. The 
r a t i o n a l e  focused on t h e  types  of entities enumerated in S e c t i o n  
403.503, Florida Statutes, and concluded that t h e  common 
denominator present  in each was an obligation to serve customers. 

'Need determinations do not bind t h e  retail ratepayers, and an 
order determining a need is n o t  a guarantee of cost recovery from 
retail ratepayers. If, when, and to what e x t e n t  cost recovery i s  
a u t h o r i z e d  i s  a matter to be resolved when the u t i l i t y  s e e k s  to 
recover t h e  costs of their investment t h r o u g h  a ratemaking 
proceeding, or seeks approval of costs i n c u r r e d  for a power 
p u r c h a s e  contract in a c a p a c i t y  cost recovery proceeding. The 
P o w e r  P l a n t  Siting A c t  specifically acknowledges t h a t  t h e  siting 
and cost recovery are distinct processes. S e c t i o n  403.511(4), 
Florida S t a t u t e s ,  prov ides  that: "The A c t  shall n o t  a f f e c t  i n  any  
way t h e  ratemaking powers of t h e  Public Service Commission under  
Chap te r  3 6 6 ; " 
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T h e  need to be examined under Section 403.519, Florida Statutes, 
was a need  r e s u l t i n g  from t h e  duty to serve those customers.g 

By seizing on t.he term "regulated" as including regulation by 
t h e  FERC (and presumably regulation by any other governmental 
a u t h o r i t y ) ,  t h e  Corrmission i s  r e l y i n g  on a federal act ,  n o t  t h e  
l a w s  of Flo r ida ,  for its authority. It is u n l i k e l y  t h a t  t h e  
legislature delegated to the federal government the a u t h o r i t y  t o  
determine who might come within the definition of applicant, b u t  
that is precisely the effect of t h e  majority's decision. Duke  New 
Smyrna is a n  Exempt Wholesale Genera tor  ( E W G ) ,  a ca tegory  of 
electric genera tors  t h a t  was created by the  Energy  Policy Act of 
1992.l' Clearly, this category of genera tors  was not i n  e x i s t e n c e  
when the Power Plan t  S i t i n g  A c t  w a s  created i n  1973. Nonethe less ,  
the majority concludes i t  i s  within t h e  definition of applicant 
because t h e  federal government has subsequently decided to 
a u t h o r i z e  t h i s  category of g e n e r a t o r s .  

This Commiss io .n  has previously t r i e d  to rely on federal  acts 
t o  broaden i t s  a u t h o r i t y ,  and t h e  F lor ida  Supreme C o u r t  o v e r t u r n e d  
t h a t  decision. I n  Florida Power and  L i a h t  Companv v .  Florida 
P u b l i c  Service Commission, 5 FALR 227,-J (4/4/83), 471 So. 2d 526 
(Fla. 19851, the c o u r t  reversed a decision a d o p t i n g  r u l e s  on t h e  
purchase of power from cogenerators and small power producers. The 
adoption of rules was p r e c i p i t a t e d  by t h e  Public Utilities 
R e g u l a t o r y  Policy A c t  enacted by Congress in 1978. The a c t  
directed FERC to adclpt rules encouraging c o g e n e r a t i o n  but gave the 
states t h e  task of implementing t h a t  policy particularly by setting 
t h e  price to be paid by utilities for c o g e n e r a t e d  energy. The 
c o u r t  found t h e  Commission lacked state statutory a u t h o r i t y  to 
implement the directives of PURPA'I 

'A review of t h e  transcripts f r o m  the Agenda C o n f e r e n c e  where 
the Ark and Nassat! petitions were discussed likewise does not 
support t h e  d i s t i n c t , i o n .  The focus of the debate w a s  that i n  order 
t o  be an applicant, t h e  entity had t o  have an  obligation t o  serve 
retail customers. 

''A generator d e s i r i n g  s t a t u s  as an EWG m u s t  apply to the FERC 
f o r  that designation and sales f rom t h e  facility are limited to 
wholesale sales. 

"The opinion noted the fact t h a t  the legislature subsequent1 .y  
provided t h e  a u t h o r i t y  for  rules in this area, b u t  the subsequent 
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T h e  need for  the Commission to give careful consideration to 
legislative a u t h o r i t y  is even more important today g i v e n  the 1996  
amendments to t h e  Administrative Procedures A c t .  The majority h a s  
acknowledged the need to f u r t h e r  develop policy with respect to 
merchant  plants. To codify that policy into rules w i l l  require 
spec i f ic  authority. It will n o t  be enough that t h e  rules are 
r e a s o n a b l y  related t o  enabling legislation o r  founded o n  a n  
expression of l e g i s l a t i v e  intent. 

Neither the p e t i t i o n  nor t h e  majority's decision complies w i t h  
the requirements of S e c t i o n  403.519, Florida Statutes, or o u r  r u l e s  
implementing S e c t i o n  403.519, Florida Statutes, regarding the 
elements that must be considered i n  f i n d i n g  a need for a plant. 
This is no t  surprising s i n c e  Duke N e w  Smyrna c l e a r l y  does not fi t  
within the definition of "applicant ." Essentially, the majority 
concludes that w i t h  respect to the 30 MW earmarked f o r  the C i t y  of 
New Smyrna, it is cost-effective to the City because of the 
extraordinarily low price to be paid by t h e  C i t y .  T h i s  price w a s  
characterized by s t ,a f f  in its recommendation and at the Special 
Agenda as a "loss l eader . "  With  respect to t h e  remaining 484 MW; 
no need must be established because it will only be purchased by 
those e n t i t i e s  h a v i n g  an obligation to serve when it is needed. 
T h e  majority leaves the determination of need to a later date and 
to t h e  market.l2 

enactment did "not brea th  new life into the already adopted r u l e s . "  
5 FALR at 228-J, 471 So.2d 526-536 (1985). Upon request of the 
Court, t h e  o p i n i o n  w a s  withdrawn f rom t h e  bound volume of the 
Sou the rn  Reporter and the case was voluntarily dismissed in 1 9 8 5 .  

'*In t h e i r  analysis and in response to questions at Agenda, the 
s t a f f  relies on need cases involving p l a n t s  designed to replace 
oil-fired generation as precedent f o r  the analysis of need done i n  
this case. That reliance is misplaced. Those cases a l s o  involved 
consideration of 13 specific legislative d i r e c t i o n  to reduce 
consumption of petxoleum fuels. Additionally, t h e  pro jec t s  w e r e  
evaluated against  other proposals to accomplish reduced consumption 
of petroleum fuels. 

They a l so  r e l y  on the Florida Crushed  Stone determination of 
need. However, t h a t  case was decided at a time when t h e  Commission 
had a practice of "presuming need as opposed to determining actual 
need'' and the Florida Supreme Court affirmed t h e  Commiss ion ' s  
repudiation of t h a t  practice i n  Nassau Power Corp. V. Beard, 601 
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I agree w i t h  t h e  majority that t,.e record in this case 
demonstrated that there are potentially s u b s t a n t i a l  benefits t o  b'e 
derived from merchant: plants  such as the one proposed. The record 
a l s o  suggested several issues i nvo lved  i n  the decision t o  introduce 
pure  merchant  p l a n t s  i n t o  t h e  power production scheme in Florida. 
Issues such as the impact on the environment; the impact on 
conservation goals and programs; t h e  impact on investment i n ,  and 
o p e r a t i o n  of, existing plants; how many merchant p l a n t s  should be 
permitted; t h e  c r i t e r i a  f o r  choos ing  among potential p l a n t s  if the 
number pe rmi t t ed  is to be limited; the impact on economic 
development; and d i v e r s i t y  of ownersh ip  to address market power 
issues. 

I c o n c u r  in t h e  majority's decision to move quickly to 
workshops to identify a l l  the issues that need to be addressed 
regarding merchant p l a n t s .  However, the fact that these issues 
arise and t h a t  some i n v o l v e  matters beyond the realm of economic 
r e g u l a t o r s  is further demonstration that the current regulatory 
scheme does not contemplate the s i t i n g  of merchant plants. 

Our task i n  t h i s  case was to decide what the l a w  is, not what 
it ought t o  be. I n  my v i e w ,  the l a w  is- c lea r  that Duke New Smyrna 
is  n o t  a proper appliicant under S e c t i o n  403.519, Florida S t a t u t e s ,  
and the petition m u s t  be dismissed. We should, however, move 
forward w i t h  our workshop so t h a t  we can make recommendations to 
t h e  Legislature as to what t h e  law ough t  to be.'3 

So.2d 1175 ( F l a .  19912). 

1 3 T h i s  is the proper role for the Commission i n  the 
consideration of major changes in the scheme of regulation f o r  a 
particular industry. This i s  t h e  procedure w e  have followed in the 
t e lecommunica t ions  industry. We f i r s t  investigated the issues and 
p o l i c y  c o n s i d e r a t i o n s  r e g a r d i n g  the i n t r o d u c t i o n  of c o m p e t i t i o n  
i n t o  t he  long d i s t a c . c e  market, t h e  pay telephone market a n d ,  most 
recently, the local exchange m a r k e t ,  then made recommendations t o  
the L e g i s l a t u r e  a s  t o  w h a t  legislative changes were appropriate. 
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COMMISSIONER JACOBS : 

Opin ion  of Commissioner Jacobs, d i s s e n t i n g  in part and concurring 
in p a r t :  

Having concluded t h a t  g r a n t i n g  t h e  determination of need 
petition is n o t  consistent w i t h  t h e  public i n t e r e s t ,  I write to 
o f f e r  views on two i:Ssues: (i) w h e t h e r  Duke New Smyrna is a proper 
applicant under  the Power Plant S i t i n g  A c t ;  and, (11) w h e t h e r  the 
proposed plant is t h e  most cost effective option f o r  providing 514 
MW of c a p a c i t y .  

I agree with t h e  majority that i n  the instant docket  Duke N e w  
Smyrna is a proper applicant, a l t h o u g h  m y  reasoning d i f f e r s  from 
that of t h e  m a j o r i t y .  More importantly, I have concluded that the 
determination of need s h o u l d  be denied because I have not been  
persuaded t h a t  t h e  proposed p l a n t  is t h e  most cos t  effect ive option 
f o r  p rov id ing  the 53.4 MW. 

Sec t ion  403.519, Flo r ida  S t a t u t e s  holds that on request b y  an  
a m l i c a n t  o r  on i t s  own motion, the Commission shall begin a 
proceeding to determine t h e  need for. an electrical power p l a n t  
s u b j e c t  to t h e  Florida Electrical P o w e r  Plant Siting A c t .  While the 
applicant in this proceeding i s  a p a r t n e r s h i p  between the City of 
New Smyrna and Duke Energy, the issue has a r i s e n  of whether Duke 
Energy a lone ,  as an Exempt Wholesale Generator (EWG) could be an 
applicant. 

Initially, I would restrict t h e  de t i r rn ina t ion  of standing to 
t h e  petition as filed, i . e . ,  a request by the partnership t o  
c e r t i f y  need of t h e  f u l l  plant c a p a c i t y .  1 would n o t  render a 
decision relative to Duke's s t a n d i n g  as an applicant individually, 
nor would I make a decision on standing by bifurcating the 
application into the electricity required fox: t h e  C i t y  of New 
Smyrna and t h e  additional capacity of t h e  p l a n t  (which has been 
dubbed "merchant capacity") . However, to the extent t h a t  t h e  
issues are addressed by t h e  majority, 3 believe the  holding of t h e  
Flor ida  Supreme C o u r t  in N a s s a u  P o w e r  Corporation v. Beard (cited 
herein as Nassau II), controls. Thus, to be a proper applicant, an 
EWG must be tied by con t rac t  to a co-applicant who is a u t i l i t y ,  
In t h e  i n s t a n t  d o c k e t ,  Duke N e w  Smyrna is a proper applicant o n l y  
because of the relationship between the parties t o  the  par tne r sh ip .  

Alternatively, I do not agree, as argued by FPL and FPC, that 
Nassau I1 requires Duke New Smyrna to contract with r e t a i l  utility 
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providers fo r  t h e  merchant  capacity in order to properly make t h e  
application f o r  need. The re  is no precedent f o r  predicatikg 
standing in need de te rmina t ions  on the allocation of the need 
p e t i t i o n  among t h e  j o i n t  applicants. The exact purpose of the need 
proceeding is to determine if the full capacity requested should be 
b u i l t .  

For these reasons I conclude that Duke New Smyrna is a proper 
applicant in t h e  i n s t a n t  docket because of the partnership w i t h  the 
C i t y  of N e w  Symrna. 

Section 403.519, Florida S t a t u t e s ,  inter alia, sets - f o r t h  t h e  
criteria upon which the  Commission is to base its determina t ion  of 
need: 

... In making it:; determination, the Commission shall take 
into account  t h e  need for electric system reliability and 
i n t e g r i t y ,  t h e  need f o r  adequate e l e c t r i c i t y  at a 
r easonab le  cost;, and whether t h e  proposed o lan t  is the 
most cos t -e f fec! t ive  alternative available. 

H i s t o r i c a l l y ,  t h e  Commission, has conducted extensive 
inquiries of a l te rna t ive  means to meet capacity requirements. The 
Commission has explored options that avoid building generation 
f a c i l i t i e s ,  and options fo r  the use of alternative generation 
technologies. See 1x1 re; P e t i t i o n  to determine need f o r  Proposed 
1 ower P l a n t  in St, Marks, Wakulla'Countv, bv Citv of 
Tallahassee, Order 'No. PSC-97-0659-FOF-FM, issued J u n e  9, 1997. 
See a l s o  I n  re: P e t i t i o n  f o r  Certification of Need f o r  Orlando 
Utilities Commission, Curtis H. Stanton Enerav U n i t  1, And Related 
Fac i l i t i e s ,  Order No. 10320, Docket No. 810180-EU, issued September 
2, 1981. 

In this proceeding, t h e  Commission is asked to engage in a new 
analysis to determine if t h e  proposed p l a n t  is t h e  most cost 
effective a l t e r n a t i v e  for the need to be certified. The Commission 
is asked to find t h a t  the petition is cost ef fec t ive  because, as 
the petitioners con.tend, t h e  purchase of t h e  proposed plant's 
c a p a c i t y  on the wholesale market will render economic benefits to 
a l l  buyers (who lesa le  purchasers) They a l so  expect f u r t h e r  
economic benefits from t h e  translation of the wholesale market 
p r i c i n g  into lower r e t a i l  prices. Al though ,  i t  is c e r t a i n l y  
possible f o r  a least: cos t  alternative to emerge from a wholesale 
m a r k e t ,  this scenario appears to be based on an assumption that the 
market clearing pr ice  of capacity will always favor  buyers. In 
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addition, it is a l so  assumed that t h e  c o n t r a c t  terms, which are y e t  
to be determined, will always be beneficial to ratepayers. 

These are e s p e c : i a l l y  important points g iven  the considerable 
reliance by the petitioners on the economic benefits of t h e  
wholesale m a r k e t  t h a t  are used to j u s t i f y  the need f o r  t h e  f u l l  
plant capaci ty .  Even though t h e  petitioners support t h e i r  case by 
c a l l i n g  on the broader need of P e n i n s u l a r  F lo r ida ,  it is argued 
that t h e  ra tepayers  w i l l  no t  be required to cover the costs of the 
p l a n t ;  t h e  public will only i n c u r  c o s t s  when r e t a i l  providers tap 
into an efficient wh.olesale market. 

In t h i s  docket  it is questionable as to whether t h e  in tended  
b e n e f i t s  of an e f f i c i en t  wholesale market will come to fruition i n  
the manner t h a t  has heen described. In my opinion, the petitioners 
have f a i l e d  to provide the w e i g h t  of evidence required to depart 
from the  Commission's long-standing policy of r e l y i n g  on its own 
cost effectiveness a . n a l y s i s  of a proposed plant. 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The F l o r i d a  Public Service Commission is required by Section 
120.569 (1) I F l o r i d , a  Sta tu tes ,  to notify parties of any 
administrative hearing or j u d i c i a l  review .of Commission orders that 
is  available under  Sections 120.57 or  120 .68 ,  Flor ida Statu, tes,  as 
well as the procedures and time limits that apply. T h i s  no t i ce  
shou ld  not be c o n s t r u e d  t o  mean a l l  requests for an administrative 
hearing or j ud ic i a l  review w i l l  be granted or result in the relief 
sought. 

Any p a r t y  adver.sely affected by t h e  Commission's final action 
in this matter may xequest: 1) reconsideration of t h e  decision by 
filing a motion  for reconsideration with the Director, Division of 
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee, 
Florida 32399-0850, w i t h i n  f i v e  ( 5 )  days of t h e  issuance of this 
order in the form prescribed by Rule 25-22.060, Florida 
Administrative Code; or 2 )  judicial review by the Florida Supreme 
C o u r t  in t h e  case of an electric, gas or t e lephone  utility or t h e  
First District Cour t  of Appeal in the case of a water and/or 
wastewater utility b;y' filing a not ice  of appeal with the Director, 
D i v i s i o n  of Records and reporting and filing a copy of t h e  notice 
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of appeal and the filing fee with the appropriate c o u r t .  This 
filing must be completed within t h i r t y  (30) days after t h e  issuance 
of t h i s  order, pursuant to Rule 9.110, Florida Rules of Appellate 
Procedure. The notice of appeal  must be in t h e  form specif ied in 
Rule 9 . 9 0 0 ( a ) ,  Flo r ida  Rules of Appellate Procedure. 

.. . .. 




