
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 


In Re: Petitien to. Initiate Rulemaking ) Decket No.. 980253-TX 

Pursuant to. Sectien 120.54(5), Flerida ) 
Statutes to. Incerperate "Fresh Leek" ) 
Requirements to. all Incumbent Lecal ) Filed: April 29, 1999 
Exchange Cempany (ILEC) Centracts. ) 

PETITIONER'S RESPONSE TO COMMENTS BY 
BELLSOUTH TELECOMMUNICATIONS, INC. 
AND IN SUPPORT OF THE PROPOSED RULES 

TIME WARNER AxS OF FLORIDA, L.P. ("Time Warner"), by and threugh 

undersigned ceunsel, hereby files these Cemments in respense to. Bellseuth 

Telecemmunicatiens, Inc., in suppert ef the prepesed rules in the abeve decket, stating: 

1. The Prepesed Rules, 25-4.300 and 25-4.301, Fla. Admin. Cede, regarding the 

applicability ef the "Fresh Leek" requirement to. existing centracts between incumbent 

lecal exchange carriers ("ILECS") and their custemers, entered into. prier to. 

implementatien ef the Telecemmunicatiens Act ef 1996, 47 USc. §§ 251, et. seq. de net 

vielate the Centracts clauses ef the U.S. and Flerida Censtitutiens, as shewn belew. 

2. Adoptien ef the Prepesed Rules weuld further the legislative intent ef the 

Telecemmunicatiens Act, rather than frustrate that intent. As a matter ef seund public 

pelicy, the Prepesed Rules sheuld be adepted. 

I. The Proposed Rules do not Violate the Contracts Clauses 

Bellseuth's claim that adeptien ef the Prepesed Rules weuld vielate the Centracts 

Clause ef either the state er federal Censtitutiens igneres beth the Cemmissien's clear 
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authority to modify existing telecommunications contracts, and the long line of precedents, 

both state and federal, which have upheld similar regulations on virtually identical facts. 

As a threshold matter, it is of vital importance to remember that Bellsouth, as well 

as its new competitors, is a highly regulated utility. It exists entirely by the grace of the 

entity which regulates it, the Florida Public Service Commission. It may not operate 

without first obtaining PSC approval; nor may it increase its rates without approval by the 

PSC; and finally, the PSC at all times retains the power to modify any of its rates if it finds 

such rates are not consistent with the public interest. These bare facts radically alter the 

applicability of the Contracts Clauses of either Constitution to regulated utilities . 

. Consider, for example, the following provisions. Florida Statutes, § 364.07 (1997) 

provides in pertinent part: 

(1) Every telecommunications company shall file with the 
commission~ as and when reqUired by it, a copy of any 
contract, agreement or arrangement in writing with any other 
telecommunications company, or with any other corporation, 
association, or person relating in any way to the construction, 
maintenance, or use of a telecommunications facility or service, 
by, or rates and charges over and upon, any such 
telecommunications facility. 
(2) The commission is authorized to review contracts for joint 
provision of intrastate interexchange service and may 
disapprove any such contract if such contract is detrimental to 
the public interest (emphasis added). . .. 

In addition, consider Florida Statutes, § 364.14 (1997), which states: 

(1) Whenever the commission finds, upon its own motion or 
upon complaint, that: 
(a) The rates, charges, tolls, or rentals demanded, exacted, 
charged, or collected by any telecommunications company for 
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services subject to s. 364.03, or the rules, regulations, or 
practices of any telecommunications company affecting such 
rates, charges, tolls, rentals, or service, are unjust, 
unreasonable, unjustly discriminatory, unduly preferential, or 
in anywise in violation of law; 
(b) Such rates, charges, tolls, or rentals are either insufficient to 
yield reasonable compensation for the service rendered; or 
(c) Such rates, charges, tolls, or rentals yield excessive 
compensation for the service rendered, the commission shall 
determine the just and reasonable rates, charges, tolls, or 
rentals to be thereafter observed and in force and fix the same 
by order. In prescribing rates, the commission shall allow a 
fair and reasonable return on the telecommunications 
compants honest and prudent investment in property used 
and useful in the public service (emphasis added).... 

Finally, consider Florida Statutes, § 364.19 (1997), which states: 

The commission may regulate, by reasonable rules, the terms 
of telecommunications service contracts between 
telecommunications companies and their patrons (emphasis 
added). 

The foregoing statutes make abundantly clear two points: first, the PSC has overwhelming 

regulatory authority over all aspects of contractual relationships between 

telecommunications providers and anyone with whom they contract; and second, the 

contracts, once approved, are always subject to continuing oversight and modification by 

the PSC, either by complaint or on its own motion. See Fla. Stat. § 364.14, supra. 

Bellsouth takes great pains to undertake an analysis of Contracts Clause 

jurisprudence without ever addressing the fact that it operates in a highly regulated 

environment. In 1983, the Supreme Court considered a case arising in just this context, 

rejecting any notion that the Contracts Clause prohibited regulatory action which affected 
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contracts between public utilities and their customers. See Energy Reserves Group, Inc. v. 

Kansas Power & Light Co., 459 U.S. 400, 103 S.Ct. 697 (1983). In Energy Reserves Group, 

Kansas Power & Light Company (KPL) entered into two contracts for the supply of natural 

gas from a particular wellfield to a particular purchaser, the predecessor to Energy 

Reserves Group, Inc. Under the contract, which extended until the wellfield was no longer 

productive, the price for gas was fixed at a certain price, and subject to escalation 

provisions, which would adjust the price upward at regular intervals based on certain 

market forces. In response to the passage of the NaturalGas Policy Act of 1978, 15 U.S.c. 

§ 3301, et. seq., the Kansas legislature imposed price control measures.1 

ERG then challenged the Act, as violative of the Contracts Clause of the 

Constitution, which the Court rejected, stating: 

Although the language of the Contract Clause is facially 
absolute, its prohibition must be accommodated to the inherent 
police power of the State "to safeguard the vital interests of the 
people." ... Total destruction of contractual expectations is not 
necessary for a finding of substantial impairment. ... On the 
other hand, state regulation that restricts a party to gains it 
reasonably expected from the contract does not necessarily 
constitute a substantial impairment. ... In determining the 
extent of impairment, we are to consider whether the industry 
the complaining party has entered has been regulated in the 
past.... The Court long ago observed: "One whose rights, 
such as they are, are subject to state restriction, cannot remove 

. them from the power of the State by making a contract about 
them./I 

Energy Reserves Group, 459 U.s. at 410-11, 103 S. Ct. at _. The Court found of great 

1 Section 602 of the Natural Gas Policy Act allowed states to establish or enforce 
maximum natural gas prices under certain circumstances. 
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Energy Reserves Group, 459 U.S. at 410-11, 103 S. Ct. at _. The Court found of great 

significance the fact that the parties"are operating in a heavii y regula ted industry./I Thus, 

the Court concluded, the parties were well aware that their contracts were subject to future 

regulation by the entity which oversaw their activity, finding that "ERG's reasonable 

expectations [had] not been impaired by the Kansas Act." Id" 459 U.S. at 416,103 S. Ct. at 

-' 

Energy Reserves Group directly controls this case. Here, Bellsouth, and its 

customers, entered into telecommunications contracts with full knowledge not only that 

Congress would deregulate the provision of telecommunications services, but that the PSC 

has and could at any time exercise substantial regulatory authority over these contracts. 

By attempting to characterize these contracts as purely private, Bellsouth attempts to evade 

the clear mandates of Chapter 364, Florida Statutes, and well-settled Contracts Clause 

jurisprudence. 

Florida courts have long adhered to the rationale of the Court in Energy Reserves 

Group. For example, in Miami Bridge Co. v. Railroad Comm'n, 20 So. 2d 356 (Fla. 1944), 

the Florida supreme court considered a challenge to a Florida statute vesting regulatory 

authority over toll bridges in the Florida Railroad Commission. The owner of a toll bridge, 

built with private funds pursuant to a state law granting the owner a franchise and 

allowing it to fix tolls, challenged subsequent legislationwhich vested the power to set tolls 

in the Florida Railroad Commission, on the ground that this divestiture of toll authority 

was an invalid impairment of its contract. The court rejected the challenge, stating: 
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The State as an attribute of sovereignty is endowed with 
inherent power to regulate the rates to be charged by a public 
utility for its products or service. Contracts by public service 
corporations for their services or products, because of the 
interest of the public therein, are not to be classed with 
personal and private contracts, the impairment of which is 
forbidden by constitutional provisions. 

Miami Bridge Co., 20 So. 2d at 361. Later cases have unerringly adhered to this decision. 

See, ~., United States Fidelity & Guaranty Co. v. Dept. of Insurance, 453 So. 2d 1355 (Fla .. 

1984)("Since section 627.066(13) allows insurers to keep their anticipated profits plus five 

percent, and since the insurers knew when they entered into these contracts that excess 

profits might have to be refunded, the statute does not operate as a substantial impairment 

of a contractual relationship"). 

In addition, to the Miami Bridge and Energy Reserve Group rationales, the Fresh 

Look rules would not violate the Contracts Clause, because, under Florida law, once the 

parties submit their contract to the PSC (as required by § 364.07), PSC approval merges the 

contract into the PSC order, thus converting the contract into a PSC order. See City Gas Co. 

v. Peoples Gas System, Inc., 182 So. 2d 429 (Fla. 1965)("Indeed, we agree with the North 

Carolina court that the practical effect of [PSC approval] is to make the approved contract 

an order of the commission, binding as such upon the parties.") This principle is well 

illustrated by the recent case of City of Homestead v. Beard. 600 So. 2d 450 (Fla. 1992), 

wherein Florida Power & Light entered into a territorial agreement with the City of 

Homestead for the provision of electric services. The parties then submitted their contract 

to the PSC for approval. Several years later, the City notified FPL that it was terminating 
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the contract, citing the lack of a definite duration in the contract. Because the City was not 

subject to PSC jurisdiction at the time of entry into the contract, the City contended that the 

contract was to be construed according to contract principles, not PSC orders. The 

supreme court disagreed, citing the City Gas case, supra, stating, "PSC approval of a 

territorial agreement, in effect, makes the approved contract an order of the psc. Merely 

because the agreement is to be interpreted under the law of contracts does not mean we are 

to ignore the law surrounding PSC orders." Beard, 600 So. 2d at 453. 

In sum, the contracts in question are simply not the type of private commercial 

contracts envisioned to be protected by the Contract Clause. Since telecommunications is 

a highly regulated industry, the participants enter into contracts with full knowledge that 

they are always subject to modification by order or rule of the psc. Armed with this 

knowledge, and acting pursuant to that knowledge, Bellsouth cannot now seek the 

protection of the Contracts Clause in order to preserve its monopoly contracts made 

possible by the very entity it now seeks protection from. 

II. The Fresh Look rules are Consonant with the Telecommunications Act 

Bellsouth takes the surprising position that implementation of the Fresh Look rules 

will be contrary to the public interest. According to Bellsouth, the Fresh Look rules will 

operate as a "destruction" of its contracts to the benefit of the ALEC's who will of course 

get the contracts. This argument is curious in lightof the history of the telecommunications 

industry. Prior to the Telecommunications Act, Bellsouth enjoyed a pure monopoly on 

provision of local phone service. As a result of the Act, Bellsouth is now required to 
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compete for business on an equal footing with the ALEC's. Bellsouth simply posits that all 

of its business will be taken away and given to the ALEC's without any acknowledgment 

of the reality of the situation. In reality, if Bellsouth can provide service at a rate its 

customers find competitive, it can keep all of its contracts. What it cannot do is continue 

to enjoy a pure monopoly, while seeking protection from competition under the guise of 

a Contract Clause challenge. The Telecommunications Act was intended to promote 

competition; that is exactly what the Fresh Look rules will do. This clearly stated policy 

is unarguably in the public's interest, contrary to Bellsouth's naked assertions to the 

contrary. 

A recent Finding and Order of the Ohio Public Utilities Commission, which adopted 

the Fresh Look rules explains the public policy behind their adoption. According to the 

OPUC: 

Our primary motivation in adopting fresh look has been and 
continues to be our desire to spur the development of a 
competitive market in Ohio. Fresh look is intended to provide 
an incentive for new entrants to invest in a market which 
would otherwise be very difficult to enter given that the 
incumbent local telephone company holds 100 percent of the 
market share, and, in light of the fact that many of the most 
lucrative customers are locked into long-term contracts. Fresh 
look is also intended to give end use customers the 
opportunity to take advantage of competitive alternatives at 
the very inception of competition. Bringing competitive 
benefits to end user customers serves as the cornerstone for 
recent federal legislation [the Telecommunications Act] as well 
as certain legislative initiatives adopted by the Ohio General 
Assembly and related administrative policy determinations 
made by this Commission .... 
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In the Matter of the Commission Approval of Fresh Look Notification, No. 97-717-TP-UNC 

(Public Utilities Comm'n, Ohio, July 17, 1997). As the OPUC obviously recognized, Fresh 

Look levels the playing field and allows the ALEC's to compete not just for the individual 

residential and commercial customers, but for the larger, more lucrative customers who 

typically enter into long-term contracts. Bellsouth's cries must be recognized for what they 

are: an attempt to retain the status quo, in derogation of the clear intent of the 

Telecommunications Act. 

Respectfully submitted, 

~N{~~t1!f 
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CERTIFICATE OF SERVICE 
Docket No. 980253-TX 

I HEREBY CERTIFY that a true and correct copy of Time Warner AxS of Florida, 

L.P.'s Response to Comments by BellSouth Telecommunications, Inc. has been served 

by U.S. Mail on this 29th day of April. 1999. to the following parties of record: 

American Communications Services, Inc. 
131 National Business Parkway 
Annapolis Junction, MD 20701 

AT&T Communications of the Southern 
States, Inc. 
Ms. Rhonda P. Merritt 
101 North Monroe Street, Suite 700 
Tallahassee, FL 32301-1549 

Ausley Law Firm 
Jeffry Wahlen 
P.O. Box 391 
Tallahassee, FL 32302 

BellSouth Telecommunications, Inc. 
Ms. Nancy H. Sims 
150 South Monroe Street, Suite 400 
Tallahassee, FL 32301-1556 

Cox Communications (VA) 
Jill Butler 
4585 Village Ave. 
Norfolk, VA 23502 

Department of Management Services 
Carolyn Mason 
4050 Esplanade Way 
Bldg. 4030, Suite 180 
Tallahassee, FL 32399-0950 

OMS, Information Technology Program 
Carolyn Mason, Regulatory Coordinator 
4050 Esplanade Way 
Bldg 4030, Rm. 180L 
Tallahassee, FL 32399-0950 

Ed Rankin 

Room 4300 

675 West Peachtree Street 

Atlanta, GA 30375 


Nanette Edwards 
. 700 Boulevard So. #101 

Huntsville, AL 35802 

Florida Competitive Carriers Assoc. 

c/o McWhirter Law Firm 

Vicki Kaufman 

117 S. Gadsden St. 

Tallahassee, FL 32301 


Florida Electric Cooperative Assoc. 

Michelle Hershel 

P.O. Box 590 

Tallahassee, FL 32302 


GTE Florida Incorporated 

Kimberly Caswell 

P.O. Box 110. FLTC0007 

Tampa, FL 33601-0110 
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Joe Hartwig 

480 E. Eau Gallie 

Indian Harbour Beach, FL 32937 


Hopping Law Firm 
Richard Melson 
P.O. Box 6526 

Tallahassee, FL 32314 


Landers Law Firm 
Scheffel Wright 
P.O. Box 271 

Tallahassee, FL 32302 

Represents: Cox Communications 


MCD Notice of Rulemaking 

(Telecommunications) 

McWhirter Law Firm 

Vicki Kaufman 

117 S. Gadsden St. 

Tallahassee, FL 32301 


Messer Law Firm 
Floyd Self 
P.O. Box 1876 

Tallahassee, FL 32302 

Represents: ACSI 


MGC Communications, Inc. 

Richard E. Heatter, Asst Legal Counsel 

3301 N. Buffalo Drive 

Las Vegas, NV 89129 


Robert Smithmidford 

NationsBanc Services 

8011 Villa Park Drive 

VA2-125-02-09 

Richmond, VA 23228 


Rutledge Law Firm 
Kenneth Hoffman 
P.O. Box 551 

Tallahassee, FL 32302 


Sprint 

Monica Barone/Benjamin W. Fincher 

3100 Cumberland Circle, #802 

Atlanta, GA 30339 


Sprint-Florida, Incorporated 
Charles J. Rehwinkel 
P.O. Box 2214 

Tallahassee, FL 32316-2214 


Supra Telecommunications and 
Information Systems, Inc. 


David Dimlich, Esq. 

2620 S.W. 27th Avenue 

Miami, FL 33133-3001 


Swidler & Berlin 

Morton J. Posner 

3000 K St. NW, #300 

Washington, DC 20007-5116 


TCG South Florida 
c/o Rutledge Law Firm 
Kenneth Hoffman 
P.O. Box 551 

Tallahassee, FL 32302-0551 


Time Warner Communications 

Ms. Rose lV\ary Glista 

700 South Quebec Street 

Englewood, CO 80111 


Represented by: Pennington Law Firm 

Time Warner Communications 

Carolyn Marek 

233 Bramerton Court 

Franklin, TN 37069 
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Frank Wood 

3504 Rosemont Ridge 

Tallahassee, FL 32312 
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