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APPELLANT FLORIDA POWER CORPORATICN’S
UNOPPOSED MOTION TO SUPPLEMENT THE RECORD
Appellant, Florida Power Corporation (“FPC”), by its

undersigned counsel, hereby moves the Court, pursuant to Rule

9.300, to supplement the record herein with three Orders of the

95-

as well the Negotiated Contract between
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_ Florida Public Service Commission (the “Commission”) on which it
—=eelies in its Appellant’s Brief (Order Nos. 97-1437-FOF-EQ,
0210-FOF-EQ, and 24734},
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it and Dade County (the “Contract”) which was the subject of
FPC’s Petition giving rise to the Commission’s Order which is
the subject of this appeal. None of the Appellees in this action
oppose the granting of the instant Motion.

In support of the motion, FPC states as follows:

1. Each of the Commission orders is central to the
jurisdictional argument raised by FPC in this matter. The
orders appeared on the very face of FPC’s Petition, and, as with
other legal authorities and decisions of cother state public
utility commissions, were argued by both sides in their briefs
and orally before the Commission on the jurisdictional point.
Likewise, here, in its Appellant’s Brief, these authorities were
relied upeon by FPC to establish that the Commission had
jurisdiction to determine FPC's Petition.

2. As legal authorities upon which FPC was relying, FPC
understood that these orders did not have to be included in the
record - just as a judicial decision of some other court or an
ordexr of some other agency would not need to be included.
Rather, the orders simply could be argued to the Court, just as
any other casge law or administrative law decision could be
argued. FPC recognized that Commission orders may not be as
readily retrievable as published judicial decisions, and,

therefore, for the convenience of the parties and the Court,




included within its Appendix to Appellant’s Initial Brief (at
Tabs 4-6) a copy of each Commission order on which it was
relying.

i 3. FPC alsc included the Contract in its Appendix {at Tab
7) since it was the subject of FPC’s Petition which gave rise to
the Commission’s Order which is the subject of this appeal, and
had been referenced on several occasions within that Order. In
addition, the Contract was among those approved under Commission
Order 24734.

4. Recently, however, Appellees moved to supplement the
record with several additional materials, including pleadings,
mémoranda, and a Commission order which - like the orders at
issue in the instant motion - were from Commission dockets other
than the docket involved in this appeal. By Order dated May 13,
1999, this Court granted Appellees’ Motion.

5. In light of the Court’s ruling on Appellees motion,
FPC submits that, in the interest of completeness, the record
also should be supplemented to include the three Commission
orders (Order Nos. 97-1437-FOF-EQ, 95-0210-FOF-EQ, and 24734)
and the Contract to which it has cited. By this motion, FPC
does not intend to waive its objection to Dade’s supplementation
of the record with pleadings and memoranda from other dockets;

and FPC also does not waive its right, recognized by this Court




in its May 13 order, to move to strike such pleadings and

memoranda after the briefs in this matter have been completely

filed and oral argument held.

6. The undersigned counsel for FPC has conferred with

counsel for Appellees Dade, Montenay, Lake Cogen and the

Commission, all of whom have indicated that they do not oppose

the granting of this motion.

Accordingly, FPC respectfully requests that the record be

supplemented with Commission Order Nos. 97-1437-FOF-EQ, 95-0210-

FOF-EQ, and 24734, as well the Negotiated Contract between it

and Dade County, which are contained in the Appendix to

Appellant’s Initial Brief (at Tabs 4-7, respectively) and are

attached hereto as Exhibits A through D, respectively.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for expedited DOCKET NO. 961477-EQ
approval of settlement agreement §{ ORDER NO. PSC-97-1437-FOF-EQ
with Lake Cogen, Ltd., by ISSUED: November 14, 1397

Florida Power Corporation.

The following Commissioners participated in the dispésition of
this matter:

JULIA L. JOHNSON, Chairman
J. TERRY DEASON
SUSAN F. CLARK

DIANE K. KIESLING
JOE GARCIA

8Y THE COMMISSION:

NOTICEZ is hereby given by the TFTlorida Public Service
Commission that the action discussed herein is preliminary in
nature and will become f£final unless a person whose interests are
substantially affected files a petition for a formal proceeding,
pursuant to Rule 25-22,029, Florida Administrative Code.

I. CASE BACKGROUMD

Florida Power Corporation ({FPC) and Lake Cogen Ltd. (Lake), a
qualifying facility (QF), entered into a WNegotiated Contract
(Contract) on March 13, 198%1. The term of the Contract is 20
years, beginning July 1, 1993 when the facility began commercial
operation, and expiring July 31, 2013. Committed capacity under
the Contract is 110 megawatts, with capacity payments based on a
1991 pulverized coal=fired avoided unit. The Contract was one of
eight QF contracts which were originally approved for cost recovetry
by the Commission in Order No. 24734, lssued July 1, 1991, in
Docket No., 910401-EQ.
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Section 9.1.2 of the Contract details the energy pricing
methodology as follows: )

Except as otherwlse provided in secticn 9.1.1 hereof, for
each billing mcnth beginning with the Contract In-Service
Date, the QF will raceive electric energy payments based
upon the Firm Energy Cost calculated on an hour-by~hour
basis as follows: (I) the product of the average monthly
inventory chargeout price of fuel burned at the Avoided
Unit Reference Plant, the Fuel Multiplier, and the
Avoided Unit Heat Rats, plus the Aveided Unit variable
O&M, if applicable, for each hour that the Company would
have had a unit with these characteristics operating:; and
(ii} during all cther hours, the energy cost shall be
equal to the As-available Energy Cost.

In 1991, when FPC entered into its contract with Lake, FPC’s
forecasts indicated that as-available energy prices would exceed
firm energy prices throughout the entire term of the Contract.
Based on these projections, prieor to August 1894, FPC paid Lake

firm energy payments for all energy delivered from the cogsneration
facility,

In 1934, FPC csnducted an internal audit of its cogeneration
contracts. Because of falling coal, oil, and natural gas prices,
excass generation during low load conditieons, and excepticnal
nuclear performance, FPC’s medeling of the avoided unit indicated
that during certain hours, firm energy prices would be greater than
as-available energy prices indicating that the avoided unit would
be cycled off in FPC’s dispatch. FPC adjusted its payments to Lake
and other cogenerators to reflect these changes in the operation of
the aveided unit. This reduced the total energy payment to Lake
and ultimately led to the pricing dispute.

On July 21, 1994, FPC filed a petition (Docket No, 940771-EQ)
seeking a declaratory statement that Sectien 9.1.2 of the
negotiated contract was consistent with then Rule 23~17.0832(4) (b),
Florida Administrative Code. This rule referenced avoided energy
payments for standard offer contracts, and was a basis for
evaluating nagotiated contracts. Several cagenerators, including
Lake, filed motions to dismiss FPC’s petition. FPC later amended
its petitionn and asked the Commission to determine whether its
implementation of Section 9.1.2 was lawful under Section 366.0351,
Florida Statutes, and c¢onsistent with Rule 25-17.0832(4)(b), .
Florida Administrative Code. In Order No, PSC-385-0210-FQF-EQ, we
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granted the motions o dismiss on the grounds that the Commissien
did not have jurisdiction to adjudicate a dispute over a provision
in a negotiated conzract. Howaver, the Order recognized the
Commission’s continued responsibility for cost recovery reviaw.

Subsequent to the filing of FPC’s petition in Docket No.
940771-EQ, Lake and other QFs, filed lawsuits in the state courts
for breach of contract. On January 23, 1886, the Fifth Judicial
Circuit Court issued a Partial Summary Judgement for lLake in Case
No. 94-2354-CA-0Q1 regarding the energy pricing disputs.

On November 23, 1996, FPC flled a Petitlon for Approval of a
Settlement Agreement metween FPC and Lake. The Settlement Agreement
resolves all issues in the'pending litigaticn. The modifications to

the Contract pursuant to the Settlement Agresement have the
following components:

1) A revised energy pricing methodology for future energy
payments and settlement of a coal trangportation issue.

2) Restructuring of variable O&M and capacity payments.
3) Reimbursement for the historic enexgy pricing dispute.

4) Curtailment of energy during off-peak periods from 110 MW
to 92 MW.

3) A buy-cut ¢f the last three years and seven months of the
Contract, resulting in a termination date of December 31,
2008, rather than July 31, 2013,

The cost for the buy-out will be paid to Lake in monthly
payments from November, 1996 to Decamber, 2008. On December 11,
1396, FPBC paid Lake 35,512,056 to reimburse the QF for the disputed
portion of energy payments made during the period August 9, 1994
through October 31, 1996. FPC requested that the Settlement
Agreement be approved on an expedited basis, including confirmation
that the Negotiated Contract between FPC and Lake, as modified by
the Settlement Agreement, continues to qualify for cost recovery.

FPC believes that the Settlement Agreement will result in
approximately $26.6 million Net Present Value (NPV) in benafits to
its ratepayers through 2013, These benefits are based on a
comparison of costs between Lake prevailing in the lawsuit and the
medified Contract. '

b
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We approved the Petition for Expedited approval by a 3-2 vote
at the June 24, 1997, agenda conference. At the July 15, 1997,
agenda conference, the Commission voted to reconsider its decision
after being advised that one Commissianer voting with the majority
had mistakenly voted to approve the agreement.

The parties were directed to brief the issue of the
Comnission’s jurisdiction to deny cost recovery of any part of a
civil court judgement concerning the terms of the contract.

At the August 18, 1997, agenda conference, the item was
deferred and the parties wera diracted te file supplemental briefs
on the issues of 1) the “regulatory out” clause contained in the
power purchase agreement and 2} the impact of the New York State
Public Service Commission’s decision that it had juriadiction to
interpret and clarify its approval of negotiated purchase power
agreements (the Crogsroadg decision).The supplemental briefs were
filed on August 29, 1997. Lake also requested Oral Argument on
this matter. Since interested persons may always participate in
the discussion of items scheduled for proposed agency action, this
request is moct.

As discussed in the Case Background, the progosed Settlement
Agreement contains five modifications to FPC’'s and Lake’s exisgting
contract. A discussion of each modification is contained in the
following sections.

A. Revised Bnergy Pricing and Coal Tranaportation Agreement

1. Revised Epergy Pricing

Pursuant to Rule 25-17.0836, F.A.C.,, this Cowmission is
required to evaluate modifications to a negotiated contract against
both the existing contract and the current value of the purchaai?g
utility’s avoided cost. The modified Contract requirea FPC’'s
ratapayers to pay firm energy prices every hour that Lake generates
electricity. In other words, the modified contract assumes the
avoided unit will be available and fully dispatched 100 percent of
the time, Obviously, no real unit operates in this manner.
Furthermore, thisg would also presume that had FPC built the
“avoided-unit”, this Commission would want FPC to run the unit
without regard for any changes in operating expenses. That would
not be an appropriate burden for FPC’s ratepayers. FPC’s modeling

e

o —— g e im

0 SO D =T



ORDER NO. PSC-97-1437-FOF-EQ
DOCKET NO. 961477-2Q
PAGE 5

of the avoidad unit, which resulty in a mixture of firm and ag-
available energy prices, more clodely approximates actual avoided
energy costs and is conaistert with this Commission’s oxrdex
approving the existing contracet, Az wieth all avoided cost
caleulations, Section 9.1.2 of the Contrast wids congtraocted aE &
oricing prexy and was naz thtendsZ o he fully representative of a
"real ope€radlé *Bricks-and-mortar” generating unit. The goal of the
contractual language was to ensure that, consistent with Sectien
210 of PURPA and our cogeneration rulesg, FPC would not be put in a
gituation where it would be required to purchase energy at a cost
greater than what it could either purchase elsewhere or generate
itself. The revised energy piicing methodology, 100% firm, will
render this goal meaningless.

2. Cgal Transgportabion Adrsement

The firm enexgy price under the Settlement Agreement will be
determined using the higher of the actual monthly inventory charge
out price of coal at CR 1&2 oy $1.78/MMBtu. This flcor is based on
the average price of coal at CR 1&2 in 19%6 plus an $0.08/MMBtu
adder. This adder was included to prevent a potential dispute
between PFPC and Lake similar to the one between FPC and Pasco
regarding FPC’s coal procurament. and transportation actions. This
is another example of how the proposed energy pricing methcdology
is not repregentative of avoidad cost. Though the Settlement
Agrsement eliminates any potential for litigation concerning FPC’'s
¢cal procuraement actions, staff heliaves this was unnecessary. The
Contract contains no provisions goverming the modes of transporting
fuel to the Referxence Plant. Furthermore, FPC should take any and
all actions which, 1legally, 1lowers the cost of providing
elactricity to its ratepayers such that cost ig falr and reascnable
as required by Section 366.03 Florida Statutes., Furthermore, thia
lower cost should ke reflected in FPC’3 calculation of avoided
costs.

B. Restructuring of Capacity Payments and Variable O&M

‘'The Settlsment Agreement removes variable 0&M expenses from
the energy payment, and includes it in the capacity payment. The
ravised capacity payments, including the variable 0&M amount, are
approximately $12.1 million NPV less than capacity and variable O&M
payments under the original contract. This provision of thae
Sattlement Agreement is projacted to reduce FPC's ratepayers cost
liability in addition to providing a wore stable revenue stzeam for
Lake. However, the benefits of this provision of the Settlement
Agreement do not outwelgh the negative impact of the 100% firm
eénergy payment.
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ol Historic Pricing Dispute

The Settlement Agreement provides for FPC to pay Lake
§5,512,036 ag reimbursement, with interest, for the disputed energy
payments during the period August 9, 1954 through Octocber, 31,
1996. FPC paid the setrlament payment to Lake on December, 11,
1996, However, at the February, 1997 hearing in Docket No. 970001~
EI, we voted to exclude this payment for recovery, because the
costs at that time had not been approved f£or recovery. AB
discussed previously, we believe that FPC's modeling of the avoided
unit, which results in a mixture of firm and as-available energy
prices, more closely approximates actual avoided energy costa and

1s consistent with this Commission’s order approving the existing

contract.
D. Curtailment

Lake has agreed to curtail energy deliveriea from 110 MW to 92
MN during the thirteen off-peak hours as defined by the Settlement
Agreement. In addition, Lake will be treated as a Group A N.G.
under FPC’'s Generation Curtailment Plan as approved puzsuant to
Order No, FSC-95-1133-FQF-EQ, issued Septembar 11, 1995. This
provision will c¢cnfer benefita to FPC in the form of increased
flexibility during lecw load situations when generation exceeds load
regquirements as well as allowing FPC to replace the curtailed
energy, if needed, at a lower system energy cost,

FPC projecta that this provision of the Settlement Agreement
will result in a savings of appraximately $2.4 Million NPV as
compared to the existing contract. Exiatence of these savings
further demcnstrates that approving 100%¥ firm energy pricing will
result in payments which exceed FPC’'s avoided energy cost.
Furthermore, thege savings are ovaerstated as FPC has the authority
to curtail Lake and other Cogenerators during those hours which the
energy is not needed or when such purchases will result in negative
avoided costs. According to Rule 25-17.086, Florida administrative
Code, a utility is zrelieved of its obligation .to purchase
elactricivy frem a QF due to operational circumstances or when such
purchases will rasult in costs greater than those which the utility
would incur if it did not make such purchases. Despite this
authority, we recognize that a veluntary curtallment agreement
could avoid litigation.

B. Contxact Buy-Out

Lake and FBC have agreed to terminate the Contract three years
and seven months earlier than originally proposed. In exchange for

D L e et
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this .provision, FPC will pay Lake monthly payments from 1996
through 2008 totaling approximately $50.4 Million. Since the
current contract is greater than today’s avoided cosats, this
provision will allew FPC’s ratepayers to purchase market pricad
power sconer. After the revised contract terminatas, FPC will be
able to obtain capacity and energy at a cost it believes will be
less than the existing contrace. FPC’s coat projections for
replacement capacity and energy are based on currently budgeted
amcunts for its Polk Unit. This methodology is appropriate, as the
projections have a mere defined basis and FPC’'s current projections
indicate that the replacement capacity and energy will come from a
gimilar type of combined-cycle technolegy.

When compared o FPC’s modeling of the avoided unit, which
more closely approximates avolded energy cost, the buy-cut portion
of the Settlement Agreement is not cost effective. In fact, the
Contract buy-out will actually result in approximately $1.2 Million
NPV of additional costs to FPC’s ratepayers.

The savings/additional costs of each provision are summarized
in the £following tabla. The comparison is to the existing
contract, assuming ¥7C's interpretation of the existing agreement
is correct.

NET SAVIRGS OF FPC/LARR SRETTLEMENT AGREEMENT
($Millions NPV)

Component Savings
Energy Pricing & Cszal ($24.9)
Transportation Agreement
Capacity and Variable O&M $12.1
Historic Pricing Dispute ($5.3)
Curtailment $2.4
Buy-out ($1.3)
TOTAL ($17.1)

THurEers May not add dul to Iowndsng)

III. DECISION

Approval of a newly negotiated contract is based on avoided
cost as defined by the ucility’s next identified capacity addition.
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However, in evaluating contract modifications, *®*avoided cost”
becomas the existing contraect, In this case, approval of the
original contract =xecognized that energy payments would be
calculaced using the parameters specified in the Contract and were
not f£ixad. FPC’e medeling of the avoided unit is consistent with
this Commission’s order approving the Contract and more cloeely
approximates avoided cost. Energy payments under the modified
contract reflect Lake’s court position of 100% firm energy, which
clearly exceeds avolded cost. This revision, plus the remaining
components of the Settlement Agraement, requires that FPC’a
racepayers commit to pay approximately 517.1 million NPV over what
they would pay under the Contract before the Settlement Agreement.
We recognize the risks associated with litigation, however as
discussed below, this Commission is not xequired, based on a
circuit couxt’s decision, to approve racovery of QF payments that
are in excess of a utility’s avoided cost,

A ‘recent decision suggests that a state Commission’s
juriasdiction with reapect to negotiated QF contracts is not as

~limited as this Commission has praviocusly concluded.

On November 29, 1996, the New York Public Service Commission
(NY?SC) issued a declaratory ruling concerning a negotiated QF
contract bLetween Orange and Rockland Utilities and Crossroads
Cogenexation, Inc. (Crossxcads)., Tha sapecific question invelved
QOrange and Rockland’s obligation to purchase additional output from
an axpansion of the facility. Crossroads contended that the
contract, which was approved in 1988, required Orange and Rockland
to purchase the output. Crossroads contended that the New York
Commission did not have jurisdiction teo adjudicate its claim,

citing as authority Freehold Cogeneratrion Associates, IL..P, v. Board

gf Regulatory Commisaioners, 44 F.3d 1178 (3d Cir. 1935).

In its decisicn granting the request for a declaratory ruling,
the Naw York Commission stated:

As was recently reaffirmed, it is within our authority to
interpret our power purchage contract approvals, and that
jurisdiction has been upheld by the courts. The
pracedents involving interpretation of past policies and
dpprovals, and not the contract non-interference policy
chat Crossroads cites, contryol here. As a resulk, the
approval of the original contract for the Crosgsroads site
may be explained and interpreted, and O&R’s petition may
be conatrued as requesting that relief.

Crogsroads then filed a five count complaint in Fedaral
Digtrict Court, seeking both contractual and antitrust damages.
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Crogsroads allaged that the New York State Commission lacked
subject matter jurisdiction. In an opinion issued June 30, 1997,
the Court grantad Orxange and Rockland’s Motion teo Dismiss the
complaint, £finding, among other thinga, that Crossroads was
¢ollaterally estopped from asserting the jurisdicrional igsue in
the Pederal Court. The Court xelied on the Restatement (2nd) of
Judgements in assessing Crossrcad’s claim:

When a court has rendered a judgement in a contested
action, the Jjudgement precludes the parties from
litigating the question of the court’s subject matter
jurisdiction in subsequent litigation except if:

(1) The subject matter of the action was sc plainly
beyond tha court’s Jurisdiction that its entertaining the
action was a manifest abuse of authority; or

(2) Allcwing the judgement to stand would substantially
infringe the authority of another tribunal or agency of
government; or

(3) The Judgement was rendered by a court lacking
capability to maka an adequately informed detarmination
of a question concerning its own jurisdiction and as a
matter of procedural fairness the party seeking toc avoid
the judgement should have opportunity belatedly to attack
\the court’s subject matter jurisdiction.

Restatement (Second) of Judgements § 12 (1982). Having
carefully considered the arguments get forth by the
partiea in their briefs and at oral argument, the Court
determines that none of the three above-mentioned
exceptions applies to the jurisdictional determination
made by the NYPSC. Accordingly, plaintiff is preluded
£rom relitigating the issue of the NYPSC’s subject matter
jurisdiction in this, the second proceeding betwaen these
parties.

The court found that none of these excepticns applied and dismissed
Crosgroads’ complaint.

We reccgnize that a finding that a QF is collaterally estopped
from challenging a jurisdictional £inding is not as compelling as
a determination of the issue on a direct appeal. However, it is
probative on the issue, especlally given the Court’s reliance on
‘the exception stated in the Restatement 2d. We also note that
Florida Power Corporation has recently filed this Opinion, and the
New York Commission’s ruling as supplemental authority with the

- e
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Florida Supreme Court (Case No. 88,280) = =)

- QWe shaqgele

On September 19, 1997, the Court.issued its decigion affirming the
Commigsion’s order., A motion for rehearing is pending.

The New York Commission seems to have drawn a distinction on
the Jurisdictional question not along the standard offer
tariff/negotiated contract line. Rather, it asserts juriadiction
over matters addressing the interpratation and clarification of

past policies and approvala and eschews jurisdiction to apply those
interpretations and policies to disputed factual determination.

Such a policy has significant application in this docket.
Florida Power Corporation firxst asked this Commission to declare
that FPC had properly calculated the energy payments due Lake
pursuant to the cecontracet. This determination 1is inextricably
linked to what the Commission approved when it approved the
. contract.

I£ as FPC contends, the contract contemplates that the
ravoidad unic” would cycle in FPC’s systam aconomic dispatch and i€
as we believe and FPC contends, the contract provides for the use
of actual fuel prices and not projectad fuel prices, then Lake’s
agsertion in the circuit that it is entitled ro firm energy
payments 100% of the tima is suspect. If this assertion 1is
guapect, then the *“savings” associated with the buy out are
overstated. If the Commisailon does in fact have the jurisdiction
te resolve the question of what was contemplated at the time of
approval, the uncertainty of the outcome of the circuic court

litigation would not be a factor in the dacision to approve the buy
out.

In its supplemental brief filed August 29, 1997, FPC states:

The Crossroads decision cited in Florida Power's initial
brief dated July 29, 1987 supports the position that
Florida Power asserted in Docket No. 840771-EQ that the
Commission had Jjurisdiction to determine the proper
interpretation of section 9.1.2 of the cogenarzation
contracts it had previously approved for cost recovery.
However, although Florida Power continues to believe that
the Commission has such jurisdiction as a general matter,
just as in Crossroads, glven the Commission's decision
in Order No. PSC-95-0210-FQF-EQ (Order 0210) issued in
that docket, the doctrine of administrative finality
precludes the Commission from now exXercising that
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juzrisdiction under the facts and circumstances of this
case.

In essence, Flcricda Power Corporation argues that, given the
Commission’s previous determination that it would defer £o the
circuit court, the Ccmmission cannot revisit that question in the
guise of a cost rscovery approval/disallowance.

However, we are not, at this juncture, “revisiting”

What is before the Commission is a contract modification that we
believe is based on an erroneous aasumption. That is, that the
cost effectiveness of the modification is based on the “litigation
risk” assoclated with a circuit court determination of the
operating characteristics.- of the “avolided unit” in a manner not
contemplated or intended when the contract was approved., If, as FPC
suggests (and (rossroads supports), this Commission has the
jurisdiction to interpret and clarify its approval, there is no
“risk”. associated wi th an erroneous circuit court interpretation.
The modification/buy-out then is clearly not cost-effective when

measured by the standard of Rule 25-17.0836, Florida Adm*n*strative
Coda.

Qther decisgions cf the New York Public Service Commission are
{llustrative of the Commission’s continuing jurisdictioen to

.nterp:et and clar;‘y its approvals. For example, in Indeck-Yerkes

1994 WL 62394 (S D.N.Y.) ("Ingggx;x§;ggg"), the QF ("Indeck") had
entered into a contract with the utility ("Con Ed"), which was
approved by the NYPSC on the basls of Indeck's representation that
the cogeneration facility would be located at a certain "Federal
2laza site.” A dispute subsequently arcse when Indeck wanted to
puild the facility at a different site. The NYPSC issued an order
"clarifying” that its prior order approving the Indeck-Con Ed
contract was subject to the NYPSC's then-existing "site certainty
policy." 1In contract litigation before the U.S. Distriet Court for
the Southern District of New York, the Court granted summary
judgment in favor of Con Ed, helding that the contract contemplated
adherence to the NYPSC's contract approval conditions, which

included, the Court held, the "site certainty policy" then in
effect.

Similarly, in Re Niagara Mohawk Powexr Corp,, 1996 WL 161415
{N.Y.P.S.C., March 26, 1996), the utility, Niagara Mohawk ("NiMo")
alleged that the QF, Lyonsdale Power L.P., had exceeded the cutput
level contasmplated under their contract. The New Yark PBSC held

. Sy
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that its approval order for the Lyonsdale-~NiMoc contract required,
by lts own terms, "strict" compliance with the output limitation
condition set forth in the order.

d We believe that all three New York determinations have a
common and irrefutable similarity with the contract proposed for
modification: All involve a question that turns on what was meant
when the contract was approved, and not on the determination of
disputed facts and the application of those facts to an unambiguous
contract provision. In this docket, the rasolution of the energy
pricing issue, in so far as the cost-effectiveness of buy-out/
modification is concerned, turns on what the contract meant at the
time it was approved. No party has cited to any authority which
suggests that this type determination 1is not within the
Commission’s jurisdiction. :

Public utilities, over which this Commission has rate setting
authority, are requized to provide adequate, reliable electric
sexrvice at fair and reasonable rates. In the administration of

cogeneration contracts, Chapter 366.051, Florida Statutes, states
in part:

In fixing rates for power purchased by public utilities

rem  cogenerators or small powar producers, the
cocrmission shall authorize a rate equal to the purchasing
utility’s full avoided costs.

This Commission’s rules are consistent with the guldelines set
out in the Florida Statutes and PURPA. Specifically, Rule 25~
17.0825, Florida Administrative Code states in part:

As-available energy sold by a qualifying facility shall
be purchased by the utility at a rate, in cents per
kilowatt-hour, not to exceed tha utility’s avoided enexgy
cost. (Emphasis added)
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Rule 25-17.0832(2) states in part that:

Negotiated contracts will be considered prudent for cost
recovery purposes if it is demonstrated by the utility
that the purchase of firm capacity and energy from the
qualifying facility pursuant to the rates, terms, and
other conditicns of the contract c¢an reasonably be
expected to contribute towards deferral or avoidance of
additional capacity construction or other capacity=-
related costs by the purchasing utility at a cost to the
utilicy’s ratepayers which does not axceed full avoided
costs, giving consideration to the characteristics of the
capacity and energy to be delivered by the qualifying
facility under the contract. (Emphasis added)

Rule 25-17.086 statas that:

Where purchases from a qualifying facility will impair
the utility’s ability to give adequate sgervice to the
rest of its customers or, due to coperational
circumstances, purchases from qualifying facilities will
rasult in costs greater than those which the utility .
would incur if it did not make such purchases, or
otherwise place an undue burden on the utility, the
utility shall ke relieved of its obligation under Rule
25-17.082 to purchase electricity from a gualifying
facility. (Emphasis added)

The Commission’s decision in Docket No. 940771-EQ, Order No.
PSC-95-0210-70F-EQ, specifically recognized these constraints. We
believe that where cost recovery review finds that a utility is
requesting recovery of QF payments that exceed its full avoided
caosts, those costs are subject to disallowance.

When the Commission initially approves a negotiated contract,
the determination ¢f avoided costs is based on the utility’s next
identified capacity addition. At that point in time, the ¢ontract
is evaluated for cost recovery purpeses ln accordance with the
above referenced rules. However, in evaluating c¢ontract
modifications, continued cost recovery is based on savings compared
to the existing contract.

Rule 25-17.036(6) requires that:
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The modificaticns and concessions of the utility and
developer shall be evaluated against both the existing
contract and the current wvalue of the purchasing
utility’s avoided cost. (Emphasis added)

Absent a mcdification, the utility’s ratepayers remain obligated to
pay cos3ts as specifled within the current contract., Therefore,
modifications whic¢h result in costs above the exzst*ng contract are
. not apprepriate for approval.

The result of the provisions of the Settlement Agreement is
energy costs that are approximately $24.9 million NPV greater than
what FPC is currently authorized to recover today. Approving the
Settlement Agreement is 'inconsistent with the requirements of
Section 366.051, Flcrida Statutes, Section 210 of PURPA and this
Commission’s Rules governing cost reccvery of cogeneration
contracts.

We reccgnize the Dbenefits of electricity produced by
cogeneration and small power producers and the requirements to
purchase such power when available. However both the Federal and
state law limit the price to be paid for this type of power. To
ensure that benefits remained with a utility’s ratepayers, PURPA
and the FPlorida Statuzes established that rates for the purchase of
power from Qfs shall not exceed a utility’s avoided cost. Such
assurance was necessary to avoid situations that would require a
utility to purchase electricity from a QF when in fact it could
produce or purchase alternative power at a lower cost,

The Settlement Agreement achieves benefits in the £form of
curtailment savings and reduced capacity and variable 0&M payments.
However, compared ts the more appxopriate method of determining
energy payments 1dar the existing contract, the Settlement
Agreement increases costs to FPC’s ratepayers by approximately
$17.1 million NBV. Furthermore, contrary to Section 366,051,
Florida S8tatutes, Section 210 of PURPA, and this Commission’s
rules, approval ¢f the Settlement Agreement commits FPC’S
ratepayers to costs in excess of current avoided energy costs. For
these reasons, we find that the Settlement Agreement should be
denled.

IV. ADMINISTRATIVE FINALITY

Both Lake and FPC argue the doctrine of administrative
finality, although in slightly different contexts., Lake suggests

0 0T CTTES
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that Order No. 25668, Igplementation of Rules 25-17,080 through 25
17,091, Regarding Cageneration and Small Power Productigpn and the
Florida Supreme Court’s affirmation in Elorida Pewer & Light Co, v,
Beard, 626 So.2d 660 (Fla. 1993) of the Commission’s actions,
articulate a policy of not revisiting prior determinations with
regpect to QF contracts, except in certain limited situations. A
decligion by the Commission not to approve a contract modificasioen

Which results in increasas casts above what was contemplated at €he
time of the contract is not a “revxsltarlon” of cost recoverV ot
contract approval, BDoth c¢age: cdited by Lake (Eresehold, supra and

West Penn, supra) involve attempts by a utllity and/or a state
commission to change a contract based on changed circumstances.,
That is not the action taken by the Commission in this case.

Tlorida Power suggests that, having determined this was a
matter for «civil court determination, the doctrine of
administrative finality precludes the denial of cost recovery in a
subsequant proceeding. This argument is compelling, but not
applicable. Parties and others whose substantial interests are
affectead by the Commission’s decisions, need to be able to rely on
-the finality of those decisions. However, in its brief, Florida
Power Carporation atates: “...Flaorida Power believed, and continues
to believe, that the Ccmmission did have jurisdiction to intarpret
this oricing provision”. The New York Public Service Commission’s
determinations discussed in this order tend %4¢ support this
position, The circuit court has not yet *ruled on the ultimate
question. Further the action taken in this c¢rder i3 not a denial
of cost recovery, but a determination that a proposed modification

to a contract (which both parties recognize requires our approval)
is not cost-effective.

V. EQUAL PROTECTION

Both Lake and F?C argue that the Commission’s denial of this
petition would be “arbitrary and capricious” and violative of
Section 120.68(12) (b), Florida Statutas. That section provides for
remand where agency action is inconsistent with prior decisions if
not adequately explained by the agency. Both parties suggest that
the decision in Docket No. 961407-EQ, Petitiepn for Expeditad
A le nen i s¢ L , to
approve a contract modification reguires an identical result in
this docket. The two petitions are not 8¢ "similarly situated” as
to compel approval of this petition. At least four bases
distinguish the instant contract:

A i e e e
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to make payments to Lake Cogen, Ltd. I agrae that the Commission
could deny cost recovery based an_ a supsequent contract
interpretation 1f 1t was contrazrv to the pasis on whlcn the
contralt was originally approved, but that it not the case ners,
The Order originally apgroving the contract had no specific
amplification as to how the pavments due under section 9.1.2 would
pe calculated., and wnan asked for =}arification with respect to the
calculation in the Petition for Declaratory Sstatement, it was
acknowledqed that the dispute involved a contract_ 1nternretation,
‘not a elarification of the basis on which the contract ‘was approved
LOr COSt recovery.

Finally, this argument goes against the wvery concerns that

prompted the Commission to state in its Order implementing its
cogeneration rules {see Docket No. 910803-EQ) that it would not
revisit its cost recovery determinations absent a SuOWlng of fraud,
misrepresentation or mistake, This type o©f assurance was
considered by the Commission as necessary to encourage cogeneration
in the electric utility dindustry. it was also important in
bringing about negotiated cogaeneration agreements, which were and
continue to be viewed by the Commission as a superlor arrangement
between a cogeneratsr and a utility over the standard offer. It is
important to notes that it appears as &though the Commission’s
uolfcies have been sucsessful in bringing abecut cogenezation and in
fostering ccmpetitisn among suppliers of electric energy in the
wholesale markat tc the benefit of Florida’s electric utility
customers.

In summary, the majority view in this docket has the effect of
reversing an important decision on which these and other parties
have  relied. It alsc has the effect of undermining the
Cemmiggion’s policies of encouraging competition in the wholesale
generation segment of Florida’s electric utility industry.
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The FTlorida Public Service Commission is required by Section
120.569(1), ~Florida Statutes, to notify parties of any
administratives hearing or judicial review of Commissicn orders that
13 available under Sections 120.37 or 120.68, Florida Statutes, as
well as the proceduzes and time limits that apply. This notice
should not ke construsd to mean all requests for an administrative

hearing or judicial review will be granted or result in the relief
sought.

Madiaticn may e available on a case-by-gase basgis. Iif
mediation is conducted, it does not affect a substantially
interested person’s zight to a hearing.

The action propcsed herein is preliminary in nature and will
not become elfective or final, except as provided by Rule 25-
22.029, Florida Administrative Code. Any person whose substantial
intaerests are affected by the acticn proposed by this order may
file a petition for a2 formal proceeding, as provided by Rule 25~
22.029(4), Florida Administrative Code, in the form provided by
Rule 25-22.038(7)(a) and (f), Florida Administrative Code. This
petition must e receivad by the Director, Division of Records and
Reporting, 2342 Shumard QOak Boulevard, Tallahassee, Tlorida 3233S-
G83C, by the close ¢f business cn De er 7.

In the absence of such a petition, this order shall become
effective on the day subsequent to the above date as provided by
Rule 25-22.02%(6), Florida Administrative Code.

Any objection or protest filed in this docket before the
issuance date of this order is considered abandened unless it
satisfies the foregoing <onditions and i3 renewed within the
specified protest period.

If this order becomes final and effective on the date
described abeve, any party substantially affected may request
judicial review by the Fflorida Supreme Court in the case of an
electric, gas or telephone utility or by the First District Court
of Appeal in the case of a water or wastewater utility by filing a
notice of appeal with the Director, Division of Records and
Reporting and filing a copy of the notice of appeal and the filing
fee with the appropriate court. This filing must be completed
within thirty (30) days of the effective date of this order,
pursuant to Rule 9.110, Florida Rules of Appellate Procedure, The
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notice ¢of appeal must be in the form specified in Rule $9,9%00(a),
Florida Rules of Appellate Procedure.







BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: . Peciticon for } DOCKET NQ. 9240771-EQ
decermination thac ) ORDER NO. PSC-$5-0210-FOF-EQ
implementation of cantractual } ISSUED: February 1S, 199S

pricing mechaniem for emergy
paymenta to qualifying
facilities complies with Rule
25-17.0832, F.A.C., by Flerida
Power Corporation.

The following Commissioners participated in the disposition of
this matter:

SUSAN F. CLARK, Chairman
J. TERRY DEASON
JOE GARGIA
JULIA L. JOHNSON
DIANE K. KIBSLING

SRDER GRANTTNG MOTIONS TO DISMISS

" BACKGROWD

In 1991 and 1992, Florida Power Corporation (FBC) entered into
eleven negotiated cogencration contracts with various cogenerators.
Thoee concracts provide approximately 735 megawacts (MW) out ef
approximately 1,045 MWe of cogenerated capacity that FPC will have
on its system by the end of 1395. The negotiated contracts in
question are between FPC and the following cogeneratora: Seminole
Fertilizer, Lake Cogen Limited, Pasco Cogen Limifred. Auburndale
Power Partners, Orlando Cogen Limited, Ridge Generating Station,
Dade Councy, Polk Powar Partnare-Mulberry, Polk Power Parthers-
Royster, EcoPezt Avon Park, and CFR Biogen.

The contracts all contain the following provision, secrcion
3.1.2: : ’
Except anm cotherwise provided in Sevtion 9.1.1
herecf, for each billing menth baginning wich
the Contract In-Service Date., the QF will
receive electric energy payments based on the
Firm Energy Coat calculated on an hour-by-hour
basisa as follows: (il the product of the
average monthly inventory chargecut price of
fuel burned ac the Avoided Unit Fuel Reference
Plant, the Fuel Multiplier, and the Avoided
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Unit Heat Rate, plus the Avoided Unit Varizble
OeM, if applicable, for each hour char the
Company would have had a unitc with these
characteristice operating; and (ii) during all
other houre, the energy coet ahall ba equal to
the As-Available Energy Cost.

This provision escablishag tha method to detarmine when
cogeneritors are eftTtled Co receive firm enexryy payments or as-
available energy payments under the contract. The Commisgsion
reviewed the 11 nagotiated contracts and found tham Co be cobr-
cffective for FPC's ratepayers under the criteria established in
Rules 25-17.082 and 25-17.0832(2), Florida Adminigtrative Code. ¢
The informaclon crhe Commiseich racaivad at that time waea based on
eimplified assumptions to arrive at the estimated energy payments.

Racently, FPC astateas, it reviewed the operational scacue of
the avaided unit described in section 9.1.2 of the contracts during
minimum load conditicns. FPC determined that the avoided unit
would be schaduled off during certain minimum load hours of the
day. ©On July 18, 1394, FPC notified the parties to the contracts
that it would begin implementing section 9.1.2, effective August 1, °
1994. Prior.to that time FPC had paid cogeneratora firm energy
prices at all hours.

Three daye latar, on July 21, 1934, FPC filed d_pecitioen
sceking our declarstory statement that section 9.1.2 of . its
negotiated cogeneration contracts is coneistent with Rule 25-
217.0832(4) (b)), Florida Adminiatrative Codg. Rules 25-17.0832(4) (a)

and (b) provide:

{A) Avoided energy paymenta. .

{al For the purpose of thie¢ rule, avoided energy
costs associated with firm energy gold to a utilicy
by a qualifying facilicy pursuant Co a ucility‘u
standard offer contract shall commence with che in-
service date of the avoided unit specified in the
contract. Prior toc the in-gervice date of ths
avoided unit, the qualifying facility may sell as-
available energy to the -utility pursuant to Rule
25-17.0825(¢2) (a) .

' Sea Order Na. 24099, iseued February 12, 1991 in Dockat Neo.
900917-BQ: Ovrder No. 24734, issued July 1, 1991 in Docket No.
$104C1-EQ; Order No. 24923, issucd Augquac 1%, 1991 in Docket No.
910549-EQ; and Order No. PSC-92-0119-FOF-EQ, ieoued March 31, 1992
in Docket No. 900383-EQ.
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() To the extent that the avoided unit would

have bLeen operated, had that unic been

installed, avoided energy costs -asecciated

with firm energy shall be the energy cost of

thia unie. To the:extent that the avoided

unit would not have been operated, firm energy
- purchased from qualifying facilities shall be

treated as as-available energy for che

purposes of determining the megawatt bloek

@ize in Rule 25-17.0825 (2)(a).
S8everal cogenerators petitioned for leave to intervens and
questioned whether the declaratory statement was the appropriates
procedure to reaclve the isaue. In addition, in Sepcember 1994,
CCL, Pasco, Lake, Metro-Dade Countyy and Auburndale filed motions
to dismies ‘on the. grounds that we do not have jurisdiction ko
conaider FPC's pecition. Alsc, asubaequent te the filing of FPC's
petition, Pasco Cogen and Lake Cogen initiated lawsuits in the
state courts for breach of contract and declaratory ‘judgment.

On November 1, 1994, FPC amended its petition and asked the
Commiseion to determine whether its implementation of gection 9.1.2
is lawful under Sectiocn 366.051, Florida Stacuces, and c¢onslsCenc
with Rule 25-17.0832(347(b}. Florida Administrative Code. FPC alsoc
requested a formal evidentiary procseding. Thereafter the
ccgereratcrs filed additiocnal mocicna to diamise the  amended
petition.

= 9 On January S, 1995, we heard oral argument on the motiona to
dismise filed in this docket and Lhe motions to dismise filed in
two other dockets involving cogeneration contracts. We have fully
considared the merica of the motiong to dismisag, and we find thatl
they should be granted. Our reasons for this decision are set out
below.

RECISION

In 1978, Congress enacted the Public Utility Regulatory
Policies Act {(PURPA), to develop ways to lessen the country’'s
depandence on foreign oil and nacural gas. PURPAR encourages the
development of alternative power aources in the form of
cogereration and small power production facilities. In developing
PURPA, Congreds ldentified three major obstacles that hindered the
develooment of a strong cogeneration market. First, monopoly
electric utilitieov resisted purchasing power from other generation
euppliere inacead of building checir own generacting unics. Second,
monopoly cleczric utilities could refuse to sell nveded backup
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power Eto cogeneratcrs. Third, cogenerators and small power
producars could be subject to extansive, expenasive faderal and
state regulation as electric utilities.

PURPA concaina eeveral proviaions dasigned to overcome chesa
obetacles. Sectiecn 210(a) directs the Federal Bnergy Regulatory
Commigasicn (FERC) to promulgate rules to encourage the develcpment
of altarnactive scurceas of power, inecluding rules cthat require
utilities to offer to buy power from and sell power to qualifying
cogeneration and omall power production facilities (QFs). Sectien
210({b) directs FERC to aset ratas for the purchaae of power from QFs
that are just and reasonable to the utiliky’s ratepayers and in the
public interest, not discriminatory against QF’s, and not in excess
of the incremental cost. to the utility of alcermacive electric
energy. Section 210{e} directa FERC to adopt rules exempting QFs
froem mcst state and federal utility regulation, and section 210(f)
directs stace requlatory authorities tco implemanc 'FERC’s rules.

FERC's regulations implementing. PURPA require utilities to
purchasae QF .power at a prige equal To the utilitcy‘’as full avoided
cost, " the incremenzal costs to the electric utility of electric
energy or capacity c¢r both which, but for the purchase from the
qualifying facilicy er qualifying facilitiee, -such utility would
generate itself or surchase from ancther source.” 18 C.F.R. ».
292.101(b){6)l. FERC's yrules alesc contain a provision Lhat permite
ucilities and QFa to nagortiace different provieions of puxchased
pocwer agreements, including price, as long as they are 3t or below
a utilities’ avoided cost. 18 C.F.R. 8. 292.301.

In compliance with PURPA, Section 365.051, Florida Statuteas,
provides - that Florida‘s electric utilities ‘must purchase
electricity offered for sala by QFa, "in accordance with applicable
law". The gtabtute directe the Commission te estiblish guidelincs
relatirg to the purchase of power or energy from QFe, and it
permice the Commiseion tTo ser ractes at which a public utilicy muat
purchase that power or encrgy. The statute does not explicitly
grant the Commission the authority to resclve contruct disputes
becween utilitiea and GFs.

The Commisvion’s implementation of Section 366.05L ia codified
in Rulag 25-17.080-25-17.091, Florida Adminiscrative Code,
"Utilitiea Obligaticna with Regard to Cogenerators and Small Powex
Producers”. The rulea generally reflect FERC’'s guidelinea in Lheir
purpcea and acope. L They provide two ways for a utilicy te purchaee
QF energy and capacity: by means of s gtandard offer contrackt, or
an individually ncgociated power purchase contract. See Ruleg 25-
17.082(1) and 25-17.0832. The twa types of wontracts are Lreated
very differently in cur rulea. The rules requirc utilities to
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publish a standard cffer contract in their tariffs which we must
approve and which must conform to extenaive guidelines regarding,
for .example, determination of aveoided unite, pricing, <ost-
effectiveness for c¢oet recovery, avoided energy payments,
interconnection, ard insurancae. Utilities must purchage firm
energy and capacity and as-available ezergy under standard offer
contracte if x QF signs the contract. A utility may not refuse to
accept a standard offer contract unless it patitiens the Commigseion
and provides justification for the refusal. See Rule 25-
17.0832{3) (d), Plerida Administrative Code.

In contraat, our rules are more limited in their treatment of
negotiated conktracts: Rule-25-17.082{2). Florida Administrative
Code, eimply encsuragea utilitiea and QFs to negotiate contracts,
and provides .the criteria the Commiseion will consider when it
determines whether the conktract is prudent for cost recovery
purpcaes. Rule 25-17.0834, ~Sactlemenc of Disputes in Concract
Negotiations®, imposes an obligation to negotiate cogeneration
contracts in good faith, and provides that either party teo
negotlations may apply to the Commisaion for relief if the partias
cannot agree on the rates, terms and cother conditions of the
contract. The rule makes no provision for resolution of a dispute
once the con-ract has Ceen exacuted and approved for cost recovery.

We use c=rtain scandard offer contract rules as guidelines in
determining zhe coat-effectiveness of negotiatad contracts_for coet
rccovery purpoees, but we have not required any standard provisions
to be inclucded in negotiated contracts. In Docket No. 310603-EQ,
we gpecifically addreseed the issue of ecandard provisiona for
negotiated contracts. In that docket the cogenerators urged us to
prescribe certain standard provisions in negotiated contracts and
prohibit other provisions, like regulatory ouf. clausea. In Order
Nc.25668, issued February 3, 1992, we eaid:

We will not prescribe standard proviaicns in
negotiated.contracts, because negotiated contracts
are juet that --pegotizted contracts. Standardized
proviaiona are not necessary in negotlated
conktracta, and they can impair the ncgotiating
procees, '

‘Rule 25-17.0834, Florida Administrative
Ccde, provides a remedy to QFs whea a utility does
not naegociate in good faith. If a utilicy inelacsa
on an unrcaesonable requirement, QFs are free to
petition the Commiesion for relief. . . .
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tandardized terms in negotiated contracts
could impalr naegetiating flexibilicy te the
detriment of the utility and the QF. As Witness
Dolan stated, *[e]lven if guidelines and standarde
at a given time did <reflect cthe partiea’
perceptiona, guidelines and standards camnot be
modified easily or quickly in response ko changes
in cenditiona that bear on the risks and benefite
of the tramsaction®". Standard terms that euikt the
- needs of some parties will not euit the neesds of
other QFs wishing to negotiate cantracts. Even in
this docket, the QFs do not agree as ta which Zerms
should be astandardized. . . . It is c<lear frem the
differing opinicns that negptiated coantracta should
not contzin standard provisions.

Order No. 25683, p. 7

Thia rather leagthy discussion of the scatutes and regulations
demorstratas that PURPA and FERC’s regulations carve cut a limited
role for the states in the regulation of the relationship between
utilities and qualifying facilities. States and their utility
ccmmlaalona are diractad to encouraga cogeneration, provide a means
by which c¢ogenerators can sell power to utilities undc" a state-
centrolled centract if they are unable to negstiane a power
gurchase agreement, onccurage the negociation procesa, ,amd review.
and approve t:he terms of negotiated contracts for <cst recovery
from the ukilities’ ratepayers. That limited role does not
encompass cont:.nu. ng cantrol over the fruita of the negotiation
process once it has been successful and the contracts have been
approved. As Auburndale’s attorney pointed out in’oral argument,
FURPA and FERC'sa requlaciona are not designed co open the doar to
state regulation 0f what would otherwise be a wholeszle power
transaction.

While the Commisoivn controls the provisions of standard offer
contracts, we do not exercise similar control over the provisions
cf negotiated contracts. Wa have incerpreted the provisions of
scandard offer contracts on geveral occisions.? but we have not

MWJ&M&M

=1 S an
" i F gr‘da Dowgx Corpeoration, Order No.
24338, isoued Apr:.] §, 1991, Docket No. 900877-EL; Ip re: Complaint
M&MMWM
vieclaciaon of etandard offex conuract. and reguesc for decerminagion
of subatantizl inre-est Order No. 24729, issued July 1, 1991,
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interpreted the prov:sxona cf negotiatad contracka. Sc<ce Docket No.
840438-21, = =

aratorv i o i - .
Order No. 14207, issued March 31, 198S, where we refiused to
ccnatrue a paragraph of the agreement That concerned renegotiacion
of conktract terms. There we said that while we could interpret cur
cogereration rules and decide that the new rules did not apply to
preexisting contracta, mattars of concractual intarpretacion were
properly left to the civil courts. Our Conecrv decision, while not
conkrolling here, does lend support to the propositicon that we have
limiced our invelvemenc in negotiated contracte to the contract
formation process and cost recovery review.

The weight of authoricy from othar stites that have addressed
milar isaues supports this position. See, eg. E

Idatg Power Co., 739 P.2d 400 (Id. 1986); DBates Pabrics, Inc.
_*_zuc, 447 A.2d 1211 (M=E. 1932}; Earaech v.-Pennsvlvania Public

Ucility Commigeion. 546 A.2d 1296, reayuugent degied, 530 A.2d 2§7
{1988}); - Br 8 = Pearits i na

o -y
99:29‘3;4_M_Rsma;ng_1n_sfzss§ Case 92 -E-0032, N.Y. PUC LEXIS S2
{Marcr. 4, 1992}); Preshald C ner ) v,
Regulatory Legi = st Naw , 1995 WL 4897
{3rd Cir. (N.J. 1%%8); Iw rati i v, Ni

Monaws Dcower Corperakion, Case No. 82-CV-14112 (N.D.N.Y. 193%31}.

Trne facza vary in theae casesa, but the genaral ccnsensus. appeara ta
be that under feaderal and state ragulation of the relaticnahip
between utilities and cogenerators, state commissions should not
" denerally resclve contracrual dispucea over the interpretation of
negotiated power purchase agreements once they have been
established and apvroved for <ocet recovery.

In Af=on. sumri., Idaho Power Company (Idaho Power) and Afton
Energy, Inc. (Afton) had negotiated a power pu*chane agreement that
includad two payment optiaone for thae purchase of firm energy and
capacizy. The options were cenditioned on Lhe Idaho Supreme
Court’s decermination whether the ldaho commission had authority to
order Idanoc Power to negotiate an agreement with Afton or dictace
terms and conditions of the agreement. When the Supreme Court made

ita decision, Idaho Power petitioned the Ccmmission to declare that

Dock:» No 900333 EQ; In xe; Petition of Timber Eneray Resources,

1 _declaracory gtacement xagardine upward modificarion of

gmm.:mg capacity amount by cogenerators, Order No. 21585, issued

July 19, 1989, Dockez No. B8890453-EQ: In re: Petition for

anLa~a;9:z_§;aggngu;_éz__hsslah1Ahgz_ﬂgmdxiuﬁgazdh_LnQA* Order
‘No. 23110, issued June 25. 1990, Docket No. 900277-EQ.
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the leaser payment cption would be in effect. The Commiseion
dismiesed the petition, holding thact the petition was a request for
an interpretation of the contract and that the diatrict court was
the prover forum tc interpret contracts. The Idaho Supreme Court
upheld the Commiassicn's decislien.

In Erxie Asgcciates, supra.. the New York Public Service
Commigsion waa aakad by the cogenerator to declare that its

negotiated purchased power agreement was etill in effect even
though &the utility had cancelled the contract because. the
cogenarator had failed . to poat a deposit on time. The Commiealon
etated, at page 127:

Erie's petition will not be granted.
Surisdiction under the Public Utility Regulatory
Policies Acz of 1378 (PURPA) ia generally limited
to supervision of the contriact formation process.
Cnce a binding contract is finalized, however, that
jurladiczion leé usually at an end.

We will not generally arbitrate disputes
between uzilicies and developers over the meaning
¢f contract terma, because such questions do not
involve cur authority, under PURPA and PSl@éé-c, to
order utilizies to antar into concracts. RequesCs
to arbitrate disputes &re asimply beyond our
jurisdietion, in most cases.

. . Brie has not justified a departure from the
policy of declining to decide breach of contracc
questiona, or identified a scurca for the authority
to exercise jurisdiction over such issues.

FPC haa asked us to decermine if ita implementatian of the
pricing proviuvion is lawful and consistent with Commissgion Rule 25-
17.0832(4}, Florida Administrative Code. We belidve that FPC’s
request is really a requeat to interprat the meaning of che
contract term. FPC is not asking us to interprét the rule. It is
asking us to decide that its interpretation of the contract‘e
pricing provision is correct. We bslieve that endeavor would ba
inconaietent with the intent of PURPA to limit our invelvement in
negotiated contracts once they have been escablished. Furthermore,
we agree with the ccgeneratora that the pricing methodology

outlined in Rule 25-17.0832(4), Florida Administrative Code, 1is
intended to apply to standard offer concractsa, not negotiated
contracts. We have clearly said chat we would not require any

otandard provieions, pricing or otherwise, £for negotiated
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contracts. Therefors, whether FPC’s implementation of the pricing
provision ia conaigtenc with the rule is really irrelevane ce the
parties’ dispute cvar the meaning of the negotiated provision. In
this case, we will defer to the courts to resclve that dispute. We
nate nowever, that courta have ths diaserecion o refer matters to
us for consideration to maintain uniformity and to bring the
Cocammiseion’s apecialized expertise Lo bear upon the issucs at hand.

We disagree with FPC's proposition that when the Commiseion
iseues an order approving negotiated cogeneration contracts for
coat recovery, tka c<ontracta themselvaa become an order of the
Commisgsion that we have continuing jurisdictian to interpret. It
ia true that the Supreme Court hias determined that territorial
agreementa merge intc Commisasicn ordara approving tham, but
Lerritorizl agreements are not valid commercial purchased power
contracta. They ars octherwise unlawful, anticompetitive agreementas
that hkave no wvalidicy under the law until we apprave them.
Furthermore, territcrial agreements invelve the provision of retail
electric service cover which we have exclusive and preemptive
authority. As explained abaove, we dc not enjoy such authoriry aver
QFe or their negotiaited power purchase contracts.

Under cercain circumstances. we will exercise continuing
regulatcry supervisicn over jpower purchases made pursuant to
negctiated contracts. #e have made it clear that we will not
reviait our coat recszvery determinacicons abaent a shewing-af fraud.,.
misrepresentation cr mistake;’ but if it is determined that any of
thoase facts existed when we approved a cantract for cost recovery,
Pe will review gqur iritial decision. That power hase been clearly
recognized by the pasties threough the "regulatory ¢ut” provisions
of those contractas. We do net think, however, that the regulatory
out proviaiona of negociataed contracts somehow confer coantinuing
responaibility or authoritly te resolve contrack interpretation

disputes.  Cur authority derives from the statutea. United
Tal = =71 mmisaion, 496 S0.2d 116 (Fla.
1986}. It cannot be ccnferred or inferred from the provieions of

a4 contract.

For these rezscns we find Lhat the motione to diamiss should
ke granted. PPC’'a petition fails to set forth any <laim that the
Commiasesion should resolve. We defer to the courts Lo answer che
queation of contrack interpretation raised in this case. Thua,
FPC's petition is dismisecd.

s Sce Docke: No. 9%10403-EQ. In Re: Implementatiopn of Rulen
25-17.080 thraugh 25-17.691 Flaoxida Adminigcracive Code, Order No.

25548, iegued February 3, 19%2.
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It is therefore

ORDERED by the Florida Public Service Commigsion that the
Motions to Dismiss filed by Lake Cogen Limiked, Pasco Cogen
Limiced, Auburndale Power Partners, Orlando Caga.n Limicad, and
Metro Dade County/Montenay are granted. Florida Pcwer
Corporation’s Petition is dismissed. It is further

ORDERED that l:hiﬁ docket is hereby closed.

By ORDER of tha Florida Public Service Commiseicn, thia ﬁ;b

day of E:bmz:z 1328.

f{o/ Blanca &. Bayd
BLANCA . BAYO, Director
Division of Records and Reporting

Thio is a facsimile copy. A signed
copy of the order may be chtained by
calling 1-904-488-8371.

(S EAL)

MCB
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TCE OF D TCW

The Flerida Public Service Coemmisaion ia raquired by Section
120.53(4), Florida Statutes, to notify parties of any
adminiatrarive hearing or judicial review of Cemmisaion ordera that
is availablc under Sections 120.57 or 120.68, Florida Statutes, ae
well as the srocedures and time limits that apply. Thia notice
ahould not ke conestrued Co mean all requestce for an adminiscrative
hcaring or judicial review will be granted or result in the relief
sought .,

-

Any party adversely affectad by the Commission’s final action
in this matter may request: I) reconsideration of the decision by
£iling 2 moticn for reconeideration wirh the Director, Divialen of
Records and Reporting within fifteen (15} days of the isasuance of
this order in the form prescribed by Rule 25-22.060, Florida
Adminiatrative CQede; or 2) judiclial review by the Flerida Supreme
Court in the case of an electric, gas or telephone utility or the
First Dietrict Court of Appeal in the caae of 3 water or sever
utilicy by filing a notice of appeal with tha Director, Diviaien of
Records and Reszorting and f£iling a copy of the notice of appeal and
the filing fca with the appropriate court. This filing must ke
cempleted withzin chirty (30) daye afcer che isauance of this ordar,
pursuant ko Rule %.110, Florida Rules of Civil Procedure. The
notice of appeal muat be in the form specified in Rule 9.200 (a2},
Florida Rules of Appellarna Procadura.




|2
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BLFORL THE rLORIDA PUBLIC SZRVICE COMMISSION

In re: Petition for Approval of ) DOCKET NO. 910401-rQ
Contracts for Purchase of Firm Capacity )
and Energy by Plorida Power Corporation ) ORDER NO. 24734
)
)

ISSUED: .. 7-1-91

The folloving Cozmissioners participated in the disposition of

- this matter:_

THOMAS XK. BEARD, Chairman
J. TERRY DEASON
BETTY EASLEY
GERALD L. GUNTER
MICHAEL McK. WILSON

NOTICE OF PROPOSED AGENCY ACTION
QRDER _APPROVING FIRM CAPACITY AND ENERGY CONTRACTS
BY THE COMMISSION:

Commission that the action discussed herein is preliminary in
nature and vill become final unless a person vhose interests are .
adversely affected flles a petition for a formal proceeding,
pursuant to Rule 25-22.02%, Florida Administrative Code.

DACKGROUND -

On January 11, 1991, Florida Pover Corporation (FPC) solicited
pover through a Request for Proposal (RFP) froz those prospective
Qualitying Facilities (QFs) that had previcusly indicated their

n

interest selling firm capacity and energy to FPC from proposed
projects with an in-service date no later than December 1, 1%93.

In response to its request FPC received thirteen proposals
from prospective QFs. FPC retained a consultant froa National
Econonic Research Associates, Inc. to help evaluate the proposals.
Two proposals vere eliminated based upon the lack of developnment
maturity. A third project was eliminated because of the pricing
risk associated with the proposed fixed capacity and energy
payments. The consultant ranked the remaining ten projects in
order of preference. FPC selected the folloving eight projects
from this group:
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PROJZCT COMMITTED COMMITTED ON-PEAX  CONTRACT
EUVEL IXPE § SAPACITY  GCAPACITY FACTOR DATZ OF
LQCATION IHE QF

Dade County 43 MW 83t November, 1991
Municipal salid Waste
Miami

Natural Gas
au?urndale

El Dorade Energy 103.8 MW 923 January, 1991

- -

Lake Ccgen Limited 102 MW 90% August, 1993
Naturzl Gas
Unmatilla

Mulberry Energy 72 MW 503 January, 19%3
Company, Inc.

Orimulsion

Bartow

Orlando Cogen T 72 MW . - s0% January, 1994
Limited L.P.

Natural Gas

Orlando

Pasco Cogen Limited 102 MW 90% August, 19%3

A AT L Gag T e T T ATE A et gt e e st P e S e et

Dade City

ie el ¢ #0TE

Ridge Generating I6 MW 85% January, 1994
Station Limited i

Partnership

Agricultural & Wood Waste

Polk County

Royster Phosphates 28 MW 85% Deceﬁber; 1993
wWaste Heat from '
Processing
Palmetto .
FPC'S ADDITIONAL CAPACITY NEEDS

The eight négotiated contracts tctal 553 MW of capacity. 1If
a utility were to construct this amsunt of capacity itself, it
would have to come before the Comnission vith a petition for a need
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determination. The capacity FPC has contracted to purchase he:
however, 1s made up of small projects with a ity of le
than 75 MW each, and the projects are thus not large enough to fa
wvithin the jurisdiction of the Florida Pover Plant Siting Act.

The QF projects are projected to avoid the FPC's 1991 need
300 MW of coal and 150 MW of combustion turbine capacity :
identified in Docket No. 910004-EU, the Annual Planning Hearir
(APH) . The 1991 need for 450 MW of capacity is diffarent from tr
Standard Offer need identifieéd in the same docket. FPC identifie
an 80 MW combustion turbine unit with an 1$%7 in-service date fc¢
its Standard Offer contract.

In the request for proposals, FPC gave the QFs a choice o
coal unit or combustion turbine unit pricing. All eight QFs chose
the coal unit price. FPC maintains that the prices associated wit:
the eight contracts are below the price of the 450 MW of coal=fired
generation. FPC also maintairis that the contract prices are below
the price associated with tlie 300 MW coal and 150 MW combustion
turbine. On a ‘present vorth basis, using FPC's planning
assumptions, the 450 MW of coal capacity has total fuel and
capacity costs very close to the 300 MW coal and 150 MW combustion
turbine option. FPC's projections indicate that beginning in 2008,
a coal unit's total avoided costs (capacity and fuel) fall below. a-
combustion turbine's total avoided.gost-on~ax-nét present value
basis....Since.the-terms 6f all eight contracts extend beyocnd the
year 2008, FPC states that it considers the contracts to avoid part
of the 450 MW of coal-fired generation.

In addition to the eight contracts, FPC signed tvo other
centracts against thelr 1951 need, one vith Seminole Fertilizer (47
X¥) and one with Ecopeat (36.5 MW). The Semifiole Fertilizer
contract was approved in Order No. 24099. The Ecopeit contract is
presently awvaiting Commission approval.

The $59 MW of the negotiated contracts and the §3.5 MW
associated with the Seminole and Eccpeat contracts exceed FPC's 450
¥¥W need ldentified in their 1990 Facility Plan. FPC states that
the excess capacity will cover present qualifying facility projects
that may not come to fruition. For example, FPC believes that its
twvo contracts with the Corporation for Future Resources, which
total 74 MW, are doubtful and may not perform. Also, Pinellas
County and Seneral Peat have reguested in-servica delays of one to
tvo Years for projects totalling 196 MW. FPC states that it
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negotlated contracts for the excess capacity because it is in -
of capacity {mmediately, and would not have time to acquire more
capacity to replace any contracts that might not perform. r:
vinter reserve margin for the 13%91-1995 period ranges from 7.1%
10.8% without the eight QF contracts and 7.7% to 17.6% with the

contracts.

FPC's need for additional capacity identified in its 1
Annual Planning Hearing has increased considerably in its curr:
1991 expansion plan. The 1985 plan identified a neeqd for 260 MW
combustion turbine capacity. with a- 1995 in-service date. 1
. " current 1991 plan identifies a need of 450 MW with a 19931 i
, service date.

PPC maintains that the additional need is a result of thr
factors: oo

1) Higher Demand

FPC's denand and energy is higher than projected because
FPC's forecast uniderestinated customer growth,
underestimated per capita energy usage, and
overestimated per customer demand reductions from
conservation and load management programs.

2} Repcgdeled Interxface

U N 2 L VR

it P L e o oW T e Ty - . Ereme AT ami et R el
'’ -t AT awmit H
» ~ - - -
-’ b

e 2 LREPS

s s meie S E O haNGed 1ts method of modelling emergency assistance.
The old =nethod of modelling emergency assistance
overstated ths reliablility of FPC's system, and thus
reduced the apparent need for capacity.. By =nore
accurately zodelling emargency assistance, ¥PC's plan
showed an accelerated need for capacity in 1991. '

FPC's old method of modelling emergency assistance did
not consider the tie-line limitation of 3200 MW into
Florida. The Company previously modeled the Peninsula
and Southern as one assistance area with neo transmission
constraints betwveen Scuthern and the Peninsula. The
effect was to assunme that FPC cculd receive assistance
from Southern as long as it had capacity available,
vwhether or not the capacity could be transmitted to FPC.
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Now, FPC's model acceounts for the limitation on the tie-
lines by modelling the Peninsula as the assistance area

and by modelling Southern as a 2,800 MW unit in the = .
peninsula (3,200 MW . interface capacity minus FPC's firm
purchase of 400 MW). This new modelling technique recognizes
the limitations in transmitting capacity between the Southern
Company and Plorida, and results in a xore accurate
representation of FPC's reliability.

3) Lower Assistance From Peninsular Florida Utilities

Because the peninsular Florida utilities Have experienced
higher than anticipated loads, they have less capacity
available to sell FPC on an emergency basis.

As a result of these éhanges, the FPC Loss of Load Probability
(LOLP) has increased, thersaby -accelerating FPC's need inte 1%91.
_CONTRACT TERMS AND CONDITIONS

The negotiated contracts considered here contain several terms

and conditions that are relatively unique. The uniquae terms and-~

conditions ars dascribed Delow....ww—eme-wsr s Tt

-y NP S

Secyrity Gyaranties
~ Within sixty days after the contract approval date, the QF
shall post a Cozpletion Security Guarantee of $10 per XW of
Committed Capacity or $1,000,000 per 100 MW to ensure ‘completion of
the QF facility in a timely fashion. The contract agreement will
terminate if the completion security guarantee is not tendered in
a tizely fashion. FPC will refund to the QF any cash completion

security guarantee if the facility achieves commercial in-service
2t or prior to the contract in-service date. .

The negotiated contracts contain an Operational Security
Guarantee of $20 per XW of committed capacity or $2,000,000 per 100
M# to ensure timely performance by the QF of its obligations under
the agreebment, Thse operational security quarantee must be cash or
suitable letter of credit, and terminates with the term of the
agreexment.
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For the period ending one year immediately after the cont:
in-service date, the QF may, on cne occasion only, increase
decrease the committed capacity by no more than 10%.  After the

.. year period, and throughout the term of the agreement, the QF :
decrease its committed capacity by up to 20%. The QF will
charged a penalty if it provides less than three yvears notice
a decrease in capacity occurring one year after the in-serv
date. The capacity payment will be prorated to the new capac

- . ) mount'__ T L R I vt

capacity and Enerqy Pavments

The negotiated contracts allew the QFs to receive a mont:

capacity payment based on tha value of the committed capaci

tactor during the month. The respective payment streams for t

QFs are based on their committed on-peak capacity factors (83

$3%). See appendix 2. FPC's avoided coal unit used for prici.

these contracts contains a 83% on-peak capacity factor. T

paymnent streanm 6f the contracts with capacity factors above 83% a:

increased by their committed capacity divided by 83% (ex. 50/83

1.084%) to reflect the additional value of higher availability a:

reliabilicy to FPC. The contracts also include a capaci:

performance adjustment which will decrezse the capacity payment i

the event the wmeonthly on-peak capacity factor..is--belew 'tk

i e . E€Spective. contractual wifinun amclnt but greater than or egual t

' SC¥. No capacity payment will be made if the on-peak capacit
facter falls balow 50%.

Beginning with the contract in-service date, %he QF wil.
=« = t-mrrzceive eléctric energy payments based upon the firm energy cost
calculated on an hour-by-hour basis as follows: (i) the product o!
the average monthly inventory chargeocut price of fuel burned at the
Avoided Unit Fuel Reference Plant, the Fuel Multiplier, and the
Avoided Unit Heat Rate, plus the Avoided Unit Variable O & M, if
applicable, for each hour that tha Company would have had a unit
with these characteristics operating; and (ii) during all other
hours, the energy cost shall be equal to the as-available energy
csst. There is also an hourly performance adjustment to the energy
payment which provides an incentive to the QF to operate in 2
zanner similar to the operation of the avoided unit.
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The negotiated contracts permit the QF to delay conmercial
operation by up to 50 days beyond the Contract In~-Service Date with
the payment of $0.15 per XW or $15,000 per 100 MW per day of delay.
If the Operational Security Guarantee is not tendered on or before
the applicable due date the QF is in default.

- If therea are delays in cozmercial in-servica, the Negotiated
Contract requires renegotiztions to begin at least thirty days
prior to termination if the QF has commenced construction and is
not in arrears for monies owed to FPC.

Interconnection Formats

Three interconnection formats were used as the basis for all
eight negotiated contracts. All eight QFs are located south of
FPC's Central Florida Substation, therefore FPC did not have to
acquire additiocnal interface capacity. The contract format used
for each contract is summarized below: )

1. Interconnected and Non-~Interconnected:

.
P e R L L A
-y - - ~

PP R TR I L PR S L LE LN Ty aeng, W £1" noradﬂ" -En.rgy. e ey
~ Ridge Generating Station Limited Partnership

These tw0o contracts use the lkase contract
format which permits the QF to either be
directly interconnected to the company or to
bs interconnectsd to a transmissicn service
utility which provides wvhaeling services. The
twvo QFs who have selected this format have
facilities wvhich will be loczted closa to
FPC's systea but thay may slect to vheel.

<. Interconnected

- Lake Cogen Limited

~ Mulberry Energy Cczpany, Inc.
Orlando Cogen Linited

Pasco Cogen Limited

This contract version is for the QFs directly
interconnected to FPC, )
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3. Non-Interconnected Version

- Dade County
- Royster Phosphates, Inc.

" This contract version is for the QFs that will
wheel their power through a transmission
service utility.

Under the provisions of Sections 25-17.082 NS 25~17.0832(2),
Florida Administrative Code, we grant Florida Power Corporation's
petition for approval of the eight negotiated QF contracts
discussed above. Section 25-17.082, Florida Administrative Code
requires electric utilities to purchase electricity produced and
sold by qualifying facilities at’'rates which have been agreed upon
by the utility and qualifying facility, or at the utility's
published tariff rate. . Sectien 25-17.0832(2), Plorida
Administrative Code states that in reviewing a negotiated firm
capacity and energy contract for purposes of cost recovery, the
Commission shall consider the following factors:

a. Whether the additional firm capacity and

T s =t téndEgy {3 nésded by the purchasing utilityand> o

by Florida wutilities . from a statewide
perspactive;

.5,  Whether the presant vworth of the utility's payments fer
firm capacity and energy to the QF over the life of the
contract is projected to be no grsater than the present
worth of the year-by-year deferral of the construction
and operation of a generating.facility by the purchasing
utility over the life of the contract, or the present
worth of other capacity and energy costs that the
contract is designed to avoid;

c. Whether,” to thes extent that annuai firm capacity and
energy payments made to the QF in any year exceed that
year's annual value of deferring the construction and
operation of a ganarating facility, or other capacity and
energy related costs, the contract contains provisions to
ensure repayment of the amounts that exceed that year's
value of deferring the capacity if the QF fails to
deliver firm capacity and enexqgy under the terms of the
contract; and
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d. Whether, considering the technical reliabilicy, viability
and financial stability of the QF, the contract contains
.provisions to protect the purchasing utility's ratepayers
if the QF fails to deliver firm capacity and energy under
the terms of the contrace.

Need For Powver

It is with certain reservations that we approve contracts
apounting to 642.5 MW (including Semincle and Ecopeat), when Fpc
has only identified a need for 450 MW. We do not believe, as a
general rule, that utilities should sign up more capacity than they
need. There are, however, certain circumstances vhich suppoert such
an action in this case. FPC's need is jmmediate and they cannot
risk obtaining less than 450 MW becauses of possible QF defaults or
delays. Also, FPC's need is probably greater than the 450 MW they
identified in their 1990 plan hecause that plan did not anticipate
recently requested delays in existing (QF projects, or the
anticipated one-year delay in FPC's 500 kV transmission line.

In the event that all QF projects do coze on-line as agreed,
and FPC has excess capacity, FPC can reduce its purchase from
Southern Company by 200.MW. in. 1954 - and ~delay -or ~cancel the
construction of 1933 combustion turbines to mitigate any harmful
effect to its ratepayers.

Furtherrore, FPC needs to purchase capacity and energy froz
the QF's to meet reliability and reserve margin requirements. The.
purchases will contribute to maintaining a loss of load probability
of less than C.1 days per Year. The capacity provided by the QF's
vill improve the loss of load probability for the state, and thus
contribute to the capacity needs of the state.

- v

The analysis provided by FPC with its petition indicated that
the present value of :its payments %¢ each of the QFs for firm
capacity and energy w:'i! be no graater than the present wvorth of
the value of a yeav-s:-,/ear deferral of FPC's avoided costs. The
anzlysis shoved a present vorth savings of $42,516,772 compared to
FPC's full avoided .cs:ts for the eight negotiated centracts. PPC's
avoided costs =r¢ derived from i1ts 1991 need for 450 MW of
pulverized coal and combustion turbine capacity.
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At the time the petition for approval was filed, rpe
the process of updating the K factor associated with its a
_cost. Since that time FPC has completed its update of the ¥
and recalculated ‘*s avoided costs accordingly. According -

- revised figures : "~*ed by FPC (Appendix 1), the present
savings of the ei "tracts have increased to $44¢,273,s¢
Our approval of ¢, tracts is still appropriate, sinc
present worth savings, <ompared to FPC's full avoided costs
increased. .
Security for Early Paypents

None of the eight QF's will be paid early capacity paysn:
and therefore, there is no need to establish a capacity c:
account to ensure repayment of capacity payments exceeding
year's value of deferral. .

S ity Acgai Defau)
The contract contains security to protect FPC's ratepayer
the event a QF fa2ils to deliver firm capacity and energy
i m e v e E@GUired o in .. the--contract.-- -- The - contract - céntaing " seve
perforzance milestone dates vhich, if not achieved, would per
FPC to terminate the contract.

COHCLUSION

¥We £ind that the negotiated cogeneration contracts between .
and Dade County, El Dorado Energy, Lake Cogen Ltd., Mulberry Ene:
Co., Orlando Cogen Ltd., Pasco Cogen Ltd., Ridge Generation s
Ltd.,, and Royster Phosphates are viable generation alternati:
because:

1. The capacity 2d energy generated by the facilities
needed by ™ -nd Florida's utilities;

<. The ceniriccs appezr to be cost-effective tae FPFC
ratepayers;
-
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3. FPC's :;'atepaycrs Are reasonably protected from defauls by
the QFs; and

4. The contracts mneet all the reguirements and rules
governing qualifying facilities.

- It is therefore

ORDERED by the Plorida Public Service Commission that
the contracts are approved for the reasons set forth in the bedy of
this order. It is further

ORDERED that this oOrder shall becone :ix;al unless an
appropriate petition for formal proceeding is timely filed herein.
It is further : ’

ORDERED that this Order shall become final and this docket
shall be closed unless an appropriate petition for a formal
proceeding is received by the Division of Records and Reporting,
101 East Gaines Street, Tallahassee, Florida 32399-0870, .by the
Cclose of business on the date indicated in the Notice of Further
Proceedings or Judicial Review.

wrmmianni—: v w-- By QROER-0f-~the~Florida Public Service Conmissici, this = 18t .
. — day of ___ -July ;1990 oL LT

ceE o

The Florida Public Service Commission is :equiréd by Section
120.59(4), Plorida Statutes, to notify parties of any
adainistrative hearing or judicial review of Commission orders that
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is available under Sections 120.57 or 120.68, Flecrida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial reviev will be granted or result in the relierf
sought. i

The action proposed herein is preliminary in nature and will
not become effective or final, except as provided by Rule 25-
22.029, Florida Administrative Code. Any person whose substantial
interests are affected by the action proposed by this order zay

_ file a petition for a formzl proceeding, as provided by Rule 25-

LR L

22.025(4), Florida Administrative Code, in the form provided by
Rule 25-22.036(7)(a) anad (f), Florida Administrative Code. This
petition must be received by the Director, Division of Records and
Reporting at his office at 101 East Gaines Street, Tzllahassae,

Florida_’ o 32399-0870, by the close of business an
71-22-91 R

In the absence of such a petition, this order shall becoze
effective on the day subsequent to the above date as provided by
Rule 25-22.029(6), Florida Administrative Code.

: Any objection or protest filed in this docket before the
issuance date of this order is considered abandoned unless it
satisfies the foregoing conditions and is renewved within the
specified protest pericd.
D A e s #3118 el B ML G o (e VW b (T S g By By P B 4 T S Al e Teb sk
I this order .becozes final and effective on the date
described above, any party adversely affected may request judicial
Teview by the Florida Supreze Court in the case of an electric, gas’
or telephone utility or by the First District court of Appeal in
the case of a wvatar or sever utility by filing a notice of appeal
with the Director, Division of Records and Reporting and filing a
copy of the notice of appeal and the filing fee with the
appropriats court. This filing must be completed within thirty
{30) days of the effective date of this order, pursuant to Rule
9.110, Florida Rules - ! Appellate Procedure. The notice of appeal
zust be in the for _gpecified in Rule 9.%00(a), Florida Rules of
Appellate Procedur- .
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FIRM CAPACITY AND ENERGY
oM 9] FA

This Agreement ("Agreement”) is made and entered by and between Dade
County, a political subdivision of the State of Florida, having its principal place of business
at Miami, Florida (hereinafter referred to as the "QF"), and Florida Power Corporation,
a private utility corporation organized under the laws of the State of Florida, having its
principal place of business at St. Petersburg, Florida (hereinafter referred to as the
"Company"). The QF and the Company may be hereinafter referred to individually as a

"Party” and collectively as the "Parties.”
WITNESSETH:

WHEREAS, the QF desires to sell, and the Company desires to purchase,
electricity to be generated by the Facility and made available for sale to the Company,
consistent with FPSC Rules 25-17.080 through 25-17.091 in effect as of the Execution Date;

and

- WHEREAS, the QF will' ehgage in interconnected operation-of -the- QF’s
generating facility or with Florida Power & Light Company’s system (hereinafter referred
as the "Transmission Service Utility”) which is directly interconnected at one or more points

with the Company.

NOW, THEREFORE, for mutual consideration, the Parties covenant and

‘agrec as follows:




ARTICLE [: DEFINTTIONS

As used in this Agreement and in the Appendices hereto, the following

capitalized terms shall have the following meanings:

1.1 Appendices means the schedules, exhibits and attachments which are
appended hereto and are hereby incorporated by reference and made a part of this

Agreement.

1.1.1 Appendix A sets forth the Company’s Interconnection
Scheduling and Cost Procedures.

1.1.2 Appendix B is reserved.

1.1.3 Appendix C sets forth the Company’s Rates for Purchase of
Firm Capacity and Energy from a Qualifying Facility.

1.1.4 Appendix D sets forth the Company’s Transmission Service

Standards.

1.1.5 Appendix E sets forth FPSC Rules 25-17.080 through 25-17.091

in effect as of the Execution Date.

12  Accelerated Capacity Payment means payments based upon the

accelerated payment rates in Appendix C.

13 As-Available Energy Cost means the energy rate calculated in

accordance with FPSC Rule 25-17.0825 as such rule may be amended from time to time.



1.4  Avoided Unit Fuel Reference Plant means that Company unit(s)
whose delivered price of fuel shall be used as a proxy for the fuel associated with the

avoided unit type selected in section 8.2.1 hereof as such unit(s) are defined in Appendix

C.

1.5  Avoided Unit Heat Rate means the average annual heat rate

associated with the unit type selected in section 8.2.1 hereof as it is defined in Appendix

C.

16  Avoided Unit Variable O & M means the variable operation and

maintenance expense associated with the unit type selected in section 8.2.1 hereof as it is

defined in Appendix C.
1.7 BTU means British thermal unit.

1.8  Capacity Account means that account which complies with the

procedure in section 8.5 hereof.

1.9  Capacity Discount Factor means the value specified pursuant to
section 8.4 hereof.

1.10 Capacity Payment Adjustment means the value calculated pursuant
to Appendix C.

1.11 Commercial In-Service Status means (i) that the Facility is in

compliance with all applicable Facility permits; (ii) that the Facility has maintained an
hourly KW output, as metered at the Point of Delivery, equal to or greater than the
Committed Capacity for a consecutive twenty-four (24) hour period or during the on-peak
hours specified in Appendix C of two consecutive days; and (iii) that such twenty-four (24)

hour period is reasonably reflective of the Facility’s day to day operations.

-3.




1.12  Committed Capacity means the KW capacity, as defined in Anicle
. V1 hereof, which the QF has agreed to make available on a firm basis during the On-

Peak Hours at the Point of Delivery.

1.13 Committed On-Peak Capacity Factor means the On-Peak Capacity

Factor, as defined in Article VI{ hereof, which the QF has agreed to make available on

a firm basis at the Point of Delivery.

1.14 Company's Interconnection Facilities means all equipment which is
constructed, owned, operated and maintained by the Company located on the Company’s

side of the Point of Delivery, including without limitation, equipment for connection,
switching, transmission, distribution, protective relaying and safety provisions which, in the
Company's reasonable judgment, is required to be installed for the delivery and
measurement of electric energy into the Company’s system on behalf of the QF, including
all metering and telemetering equipment installed for the measurement of such energy

regardless of its location in relation to the Point of Delivery.

1.15 Completion Security Guaranty means the deposits or other assurances

as specified in section 13.1 hereof.

116 Contract Approval Date means the date of issuance of a final FPSC
order approving this Agreement, without change, finding that it is prudent and cost
recoverable by the Company through the FPSC’s periodic review of fuel and purchased
power costs, which order shall be considered final when all opportunities for requesting a

hearing, requesting reconsideration, requesting clarification and filing for judicial review

have expired or are barred by law.

117 Contract In-Service Date means the date, as specified in Article IV
hereof, by which the QF has agreed to achieve Commercial In-Service Status.



1.18 Construction Commencement Date means the date on which work on

the concrete foundation for the turbine generator begins and substantial construction

activity at the Facility site thereafter continues.

1.19 Control Area means a utility system capable of regulating its
generation in order to maintain its interchange schedule with other utility systems and

contribute its frequency bias obligation to the interconnection.

120 Execution Date means the latter of the date on which the Company

or the QF executes this Agreement.

121 Facility means all equipment, as described in this Agreement, used to
produce electric energy and, for a cogeneration facility, used to produce useful thermal
energy through the sequential use of energy and all equipment that is owned or controlled

by the QF required for parallel operation with the interconnected utility.

1.22 FERC means the Federal Energy Regulatory Commission and any

SUCCESSOT.

1.23  Firm Energy Cost means the energy rate calculated in accordance with

section 9.1.2 hereof.

_ 1.24 orida-Southern Interface means the points of interconnection
between the electric Control Areas of (1) Florida Power & Light Company, Florida Power
Corporation, Jacksonville Electric Authority, and the City of Tallahassee and (2) Southern
Company.




1.25 Force Majeure Event means an event or occurrence that is not
reasonably foreseeable by a Party, is beyond its reasonable control, and is not caused by
its negligence or Jack of due diligence, including, but not limited to, natural disasters, fire,
lightning, wind, perils of the sea, flood, explosions, acts of God or the public enemy, strikes,
lockouts, vandalism, blockages, insurrections, riots, war, sabotage, action of a court or
public authority, or accidents to or failure of equipment or machinery, inciuding equipment

of the Transmission Service Utility.
1.26 FPSC means the Florida Public Service Commission and any successor.

1.27 Fuel Multiplier means that value associated with the unit type selected
in section 8.2.1 hereof as it is defined in Appendix C.

1.28 Import Capability means the capability to import power at the Florida-
Southern Interface, giving consideration to the various limitations imposed upon those

facilities by the electric systems to which they are directly or indirectly connected.

129 Interconnection Costs means the actual costs incurred by the Company

for the Company's Interconnection Facilities, including, without limitation, the cost of

equipment, engineering, communication and administrative activities.

130 Interconnection Costs Offset means the estimated costs included in the
Interconnection Costs that the Company would have incurred if it were not purchasing
Committed Capacity and electric energy but instead itself generated or purchased from
other sources an equivalent amount of Committed Capacity and electric energy and

provided normal service to the Facility as if it were a non-generating customer.
131 KW means one (1) kilowatt of electric capacity.

132 KWH means one (1) kilowatthour of electric energy.

-6-



1.33 Minimum On-Peak Capacity Factor means that value which is

associated with the unit type selected in section 8.2.1 hereof as it is defined in Appendix

C.
1.34 MWH means one (1) megawatthour of electric energy.

1.35 On-Peak Hours means the lesser of those daily time periods specified
in Appendix C or the hours that the Company would have operated a unit with the

characteristics defined in section 9.1.2 (i) hereof.

1.36 On-Peak Capacity Factor means the ratio calculated pursuant to

section 8.3 hereof.

1.37 Operational Event of Default means an event or circumstance defined
as such in Article XV hereof.

1.38 Operational Security Guaranty means the deposits or other assurances

as specified in section 13.3 hereof.

1.39 Performance Adjustment means the value calculated pursuant to
Appendix C.

_ 1.40  Point of Delivery means the point(s) where electric energy delivered
to the Company pursuant to this Agreement enters the Company’s system.

1.41 Point of Metering means the point(s) where electric energy made

available for delivery to the Company, subject to adjustment for losses, is measured.

1.42 Point of Ownership means the interconnection point(s) between the

Facility and the interconnected utility.




1.43 e-Operational Event of Default means an event or circumstance
defined as such in Article XV hereof.

1.44  Qualifying Small Power Production Facility means a facility that meets
the requirements defined in section 3(17)(C) of the Federal Power Act, as amended by

section 201 of the Public Utility Regulatory Policies Act of 1978, and that is certified as
such by the FERC pursuant to applicable FERC regulations.

1.45 Term means the duration of this Agreement as specified in Article IV

hereof. -

1.46 Transmission Service Agreement means that agreement between the
QF and the Transmission Service Utility which meets the requirements of Appendix D.

ARTICLE 0I: TRANSMISSION LIMITATIONS

2.1 For a QF with a Facility located north of the latitude of the
Company’s Central Florida Substation, the Company will use its best efforts to obtain an
amount of Import Capability equal to the diminution of Import Capability caused by the
Facility during the Term of this Agreement and the QF agrees to reimburse the Company
for the costs of such Import Capability.

2.2  The Company will notify the QF in writing of the availability and cost
of the required Import Capability within sixty (60) days after the Execution Date. Such
reimbursement shall not be considered as a reduction in the payments made by the
Company to the QF for capacity and energy under this Agreement. The QF may
terminate this Agreement after receiving such notification without penalty prior to the

date that the Completion Security Guaranty is due pursuant to section 13.1 hereof.



ARTICLE ITI: FACILITY

3.1  The Facility shall be located in Section 17, Township 53S, Range 40E.
The Facility shall meet all other specifications identified in the Appendices hereto in all
material respects and no change in the designated location of the Facility shall be made

by the QF. The Facility shall be designed and constructed by the QF or its agents at the
QF’s sole expense.

3.2  Throughout the Term of this Agreement, the Facility shall be a
Qualifying Small Power Production Facility.

33  Except for Force Majeure Events declared by the Facility’s fuel
supplier(s) or fuel transporter(s) which comply with the definition of Force Majeure Events
as specified in this Agreement and occur after the Contract In-Service Date, the Facility's
ability to deliver its Committed Capacity shall not be encumbered by interruptions in its

fuel supply.

. 34  The QF shall either (i) arrange for and maintain standby electrical
service under a firm tariff; or (ii) maintain the ability to restart and/or continue operations
during interruptions of electric service; or (iii) maintain multiple independent sources of

generation.

35 From the Execution Date through the Contract In-Service Date, the
QF shall provide the Company with progress reports on the first day of January, April, July
and October which describe the current status of Facility development in such detail as the

Company may reasonably require.




ARTI Iv: TERM _AND MILESTONES

4.1  The Term of this Agreement shall begin on the Execution Date and
shall expire at 24:00 hours on the last day of November, 2013, unless extended pursuant
to section 4.2.4 hereof or terminated in accordance with the provisions of this Agreement.
Upon termination or expiration of this Agreement, the Parties shall be relieved of their
obligations under this Agreement except for the obligation to pay each other all monies
under this Agreement, which obligation shall survive termination or expiration. Each Party
shall use its best efforts to enforce the validity of this Agreement and to expedite FPSC
action on the Company’s request for FPSC approval of this Agreement. The Company
shall submit this Agreement and related documentation to the FPSC for approval within
ten (10) days of the Execution Date. This Agreement shall automatically terminate without
any penalties, obligations, or liabilities on either Party on May 31, 1991 unless the Board
of County Commissioners of Dade County, Florida approves and ratifies this Agreement

by Resolution.

4.2  The Parties agree that time is of the essence and that: (i) the QF shall
execute the Transmission Service Agreement which shall be approved or accepted for filing
by the FERC on or before the first day of September, 1991, (ii) the Construction
Commencement Date shall occur on or before the first day of not applicable; and (jii) the
Facility shall achieve Commercial In-Service Status on or before the first day of Navember,
1991, which date shall constitute the Contract In-Service Date. These three dates shail not
be modified except as provided in section 4.2.1, 4.2.2, 4.2.3 and 4.2.5 hereof.

4.2.1 Upon written request by the QF, thesc three dates each may
be extended on a day-for-day basis for each day that the Contract
Approval Date exceeds one hundred twenty (120) days after the date
the Company submits this Agreement and related docurnentation to
the FPSC for approval; provided, however, that the QF’s notice shall
specifically identify the date and duration for which extension is being

<10 -



requested; and provided, further, that the maximum extension of such
date shall in no event exceed a total of one hundred and eighty (180)

days. Such delay shall not be considered a Force Majeure Event for

purposes of this Agreement.

422 Upon written request by the QF not more than sixty (60) days
after the declaration of a Force Majeure Event by the QF, which
event contributes proximately and materially to a delay in the QF's
schedule, these three dates each may be extended on a day-for-day
basis for each day of delay so caused by the Force Majeure Event;

provided, however, that the QF shall specifically identify: (i) each date

for which extension is being requested; and (ii) the expected duration
of the Force Majeure Event; and provided further, that the maximum
extension of any of these three dates shall in no event exceed a total
of one hundred and eighty (180) days, irrespective of the nature or
number of Force Majeure Events declared by the QF.

4.2.3 The Contract In-Service Date shall be extended on a day-for-
day basis for any delays directly attributable to the Company’s failure

to complete its obligations hereunder.

424 1If the Contract In-Service Date is extended pursuant to sections
42.1, 4.2.2 or 4.2.3 hereof, then the Term of the Agreement miay be
extended for the same number of days upon separate written request
by the QF not more than thirty (30) days after the Contract In-Service
Date, -

425 The QF shall have the one-time option of accelerating the
Contract In-Service Date by up to six (6) months upon written notice
to the Company not less than thirty (30) days before the accelerated
Contract In-Service Date; provided, however, that (i) the QF shall

-11-




ARTICLE V:

be in compliance with all applicable requirements of this Agreement
as of such earlier date; and (ii) the Company’s Interconnection
Facilities can reasonably be expected to be operational as of such

earlier date.

QF OPERATING RESPONSIBILITIES

5.1 During the Term of this Agreement, the QF shall:

5.1.1 Have the sole responsibility to, and shall at its sole expense,
operate and maintain the Facility in accordance with all requirements

set forth in this Agreement.

5.1.2 Provide the Company prior to October 1 of each calendar year
the estimated amounts of electricity to be generated by the Facility
and delivered to the Company for each month of the following
calendar year, including the estimated time, duration and magnitude

of any planned outages or reductions in capacity.

5.1.3 Promptly notify the Company of anmy changes to the yearly

generation and maintenance schedules.

5.14 Provide the Company by telephone or facsimile prior to 9:00
AM. of each day an estimate of the hourly amounts of electric energy

to be delivered at the Point of Delivery for the next succeeding day.
5.1.5 Coordinate scheduled outages and maintenance of the Facility

with the Company. The QF agrees to recognize and accommodate

the Company’s system demands and obligations by exercising

- 12~



reasonable efforts to schedule outages and maintenance during such

times as are designated by the Company.

5.1.6 Comply with reasonable requirethents of the Company regarding
day-to-day or hour-by-hour communications with the Company or with
the Transmission Service Utility relative to the performance of this

Agreement.

5.2 The estimates and schedules provided by the QF under this Article V
shall be prepared in good faith, based on conditions known or anticipated at the time such
estimates and schedules are made, and shall not be binding upon either Party; provided,

however, that the QF shall in no event be relieved of its obligation to deliver Committed

Capacity under the terms and conditions of this Agreement.

ARTICLE VI PUR E AND SALE OF CAPA AND G

6.1 Commencing on the Contract In-Service Date, the QF shall commit,
sell and arrange for delivery of the Committed Capacity to the Company and the Company
agrees to purchase, accept and pay for the Committed Capacity made available to the
Company at the Point of Delivery in accordance with the terms and conditions of this _
Agreement. The QF also shall sell and deliver or arrange for the delivery of the electric
cﬁergy to the Company and the Company agrees to purchase, accept, and pay for such
electric energy as is made available for sale to and received by the Company at the Point

of Delivery.

6.2  The Committed Capacity and electric energy made available at the

Point of Delivery to the Company shall be (X) net of any electric energy used on the QF's

side of the Point of Ownership or ( ) simultaneous with any purchases from the

interconnected utility. This selection in billing methodology shall not be changed.
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6.3  If the Company is unable to receive part or all of the Committed -
Capacity which the QF has made available for sale to the Company at the Point of
Delivery by reason of (i) a Force Majeure Event; or (ii) pursuant to FPSC Rule 25-17.086,
notice and procedural requirements of Article XXI shall apply and the Company will
nevertheless be obligated to make capacity payments which the QF would be otherwise
qualified to receive, and to pay for energy actually received, if any. The Company shall
not be obligated to pay for energy which the QF would have delivered but for such
occurrences and QF shall be entitled to sell or otherwise dispose of such energy in any
lawful manner; provided, however, such entitiement to sell shall not be construed to

require the Company to transmit such energy to another entity.

6.4 The QF shall not commence initial deliveries of energy to the Point of
Delivery without the prior written consent of the Company, which consent shall not be
unreasonably withheld. The QF shall provide the Company not less than thirty (30) days
written notice before any testing to establish the Facility’s Commercial In-Service Status.

Representatives of the Company shall have the right to be present during any such testing.

ARTICLE VII: CAPACITY COMMITMENT

7.1 The Committed Capacity shall be 43,000 . KW, unless modified in
accordance with this Article VII. The Committed Capacity shall be made available at the
Point of Delivery from the Contract In-Service Date through the remaining Term of this

Agreement at a Committed On-Peak Capacity Factor of 83%.

72  For the period ending one (1) year immediately after the Contract In-
Service Date, the QF may, on one occasion only, increase or decrease the initial
Committed Capacity by no more than ten percent (10%) of the Committed Capacity
specified in section 7.1 hereof as of the Execution Date upon written notice to the

Company before such change is to be effective.
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7.3  After the one (1) year period specified in section 7.2, and except as
provided in section 7.4; the QF may decrease its Committed Capacity over the Term of
this Agreement by amounts not to exceed in the aggregate more than twenty percent
(20%) of the initial Commitied Capacity specified in section 7.1 hereof as of the Execution
Date. Notwithstanding any other provision of this Agreement, if less than three (3) years
prior written notice is provided for any such decrease, the QF shall be subject to an
adjustment to the otherwise applicable payments (except as provided in section 7.4) which
shall begin when the Committed Capacity is decreased and which shall end three (3) years
after notice of such decrease is provided. For ecach month, this adjustment shall be equal
to the lesser of (i) the estimated increased costs incurred by the Company to generate or
purchase an equivalent amount of replacement capacity and energy and (ii) the reduction
in Committed Capacity times the applicable Normal Capacity Payment rate from Appendix
C. Such adjustment shall assume that the difference between the original Committed
Capacity and the redesignated Committed Capacity, during all hours of the replacement

period, would operate at the On-Peak Capacity Factor at the time notice is provided.

74  During a Force Majeure Event declared by the QF, the QF may
temporarily redesignate the Committed Capacity for up to twenty-four (24) consecutive
months; provided, however, that no more than one such temporary redesignation may be
made within any twenty-four {24) month period unless otherwise agreed by the Company

in writing. Within three (3) months after such Force Majeure Event is cured, the QF may,

on one occasion, without penalty, designate a new Committed Capacity to apply for the
remaining Term; provided, however, that such new Committed Capacity shall be subject
to the aggregate capacity reduction limit specified in section 7.3. Any temporary or final
redesignation of the Committed Capacity pursuant to this section 7.4 must, in the
Company’s judgment, be directly attributable to the Force Majeure Event and of a
magnitude commensurate with the scope of the Force Majeure Event. Redesignations of
Committed Capacity pursuant to this section 7.4 shall not be subject to the payment

* adjustment provisions of section 7.3.
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7.5 A redesignated Committed Capacity pursuant to this Article VII shall
be stated to the nearest whole KW and shall be effective only on the commencement of

a full billing period.

76  The Company shall have the right to require that the QF, not more
than once in any twelve (12) month period, re-demonstrate the Commercial In-Service
Status of the Facility within sixty (60) days of the demand; provided, however, that such
demand shall be coordinated with the QF so that the sixty (60) day period for re-
demonstration avoids, if practical, previously notified periods of planned outages and

reduction in capacity pursuant to Article V.

ARTICLE VITI: CAPACITY PAYMENTS

8.1  Capacity payments shall not commence before the Contract Approval
Date and before the Contract In-Service Date and (i) until the QF has achieved
Commercial In-Service Status and (ii) until the QF has posted the Operational Security

Guaranty pursuant to section 13.2 hereof.

82  Capacity payments shall be based upon the following selections as
described in Appendix C.

8.2.1 Unit type:
( ) Combustion turbine, Schedule 2
(X) Pulverized coal, Schedule 4, Option A

8.2.2 Payment options:
(X) Normal Capacity Payments
( ) Accelerated Capacity Payments
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8.3 At the end of each billing month, beginning with the first full month
following the Contract In-Service Date, the Company will calculate the On-Peak Capacity
Factor on a rolling average basis for the most recent twelve (12) month period, including
such month, or for the actual number of full months since the Contract In-Service Date
if less than twelve (12) months, based on the On-Peak Hours defined in Appendix C. The
On-Peak Capacity Factor shall be calculated as the electric energy actually received by the
Company at the Point of Delivery during the On-Peak Hours of the applicable period
divided by the product of the Committed Capacity and the number of On-Peak Hours
during the applicable period. In calculating the On-Peak Capacity Factor, the Company
shall exclude hours and electric energy delivered by the QF during periods in which: (i) the
Company does not or cannot perform its obligations to receive all the electric energy which
the QF has made available at the Point of Delivery; or (ii) the QF's payments for electric

energy are being calculated pursuant to section 9.1.1 hereof.

8.4 The monthly capacity payment shall equal the product. of (i) the
applicable capacity payment rate; (ii) the Committed Capacity; (iii) the ratio of the
Committed On-Peak Capacity Factor to the Minimum On-Peak Capacity Factor; (iv) the
Capacity Payment Adjustment; (v) the Capacity Discount Factor of 1.00 and (vi) the ratio
of the total number of hours in the billing period less the number of hours during which
the QF is being paid for energy pursuant to section 9.1.1 to the toial number of hours in

the billing period.

8.5  The Parties recognize that Accelerated Capacity Payments are in the
nature of “early payment” for a future capacity benefit to the Company when such
payments exceed Normal! Capacity Payments without consideration of the Capacity
Discount Factor. To ensure that the Company will receive a capacity benefit for such
difference in capacity payments which have been made, or altematively, that-the QF will
repay the amount of such difference in payments received to the extent the capacity

benefit has not been conferred, the following provisions will apply:
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8.5.1 When the QF is first entitled to a capacity payment, the

Company shall establish a Capacity Account. Each month the |
Capacity Account shall be crcditéd in the amount of the Company's
Accelerate Capacity Payments and shall be debited in the amount
which the Company would have paid for capacity in the month
pursuant to the Normal Capacity Payment without consideration of the

Capacity Discount Factor.

8.5.2 In addition to the amounts pursuant to section 8.5.1 hereof,
each month the Capacity Account shall be credited in the amount of
any increased income taxes owed by the Company resulting from
Accelerated Capacity Payments and shall be debited in the amount of
any decreased income taxes owned by the Company resulting from
Accelerated Capacity Payments. If such tax impacts are recovered by
the Company, the Company will adjust the Capacity Account

accordingly.

85.3  The monthly balance in the Capacity Account shall accrue

interest at the annual rate of 9.96%, or 0.79436% per month.

854 The QF shall owe the Company and be liable for the credit
balance in the Capacity Account, The Company agrees to notify QF
monthly as to the current Capacity Account balance. Prior to receipt
of Accelerated Capacity Payments, the QF shall execute a promise to
repay any credit balance in the Capacity Account; provided that the
entity issuing such promise, the form of the promise, and the means
of securing payment all shall be acceptable to the Company in its sole

discretion.
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ARTICLE IX:

9.1

8.5.5 The QF’s obligation to pay the credit balance in the Capacity

Account shall survive termination or expiration of this Agreement.

ENERGY PA

For that electric energy received by the Company at the Point of

Delivery each month, the Company will pay the QF an amount computed as follows:

9.1.1 Prior to the Contract In-Service Date and for the duration of
an Event of Default or a Force Majeure Event declared by the QF
prior to a permitted redesignation of the Committed Capacity by the
QF, the QF will receive electric energy payments based on the
Company’s As-Available Energy Cost as calculated hourly in
accordance with FPSC Rule 25-17.0825; provided, however, that the

calculation shall be based on such rule as it may be amended from

time to time.

9.1.2 [Except as otherwise provided in section 9.1.1 hereof, for each
billing month beginning with the Contract In-Service Date, the QF will
receive electric energy payments based upon ﬁc Firm Energy Cost
calculated on an hour-by-hour basis as foliows: (i) the. product of the
average monthly inventory chargeout price of fuel burned at the
Avoided Unit Fuel Reference Plant, the Fuel Multiplier, and the
Avoided Unit Heat Rate, plus the Avoided Unit Variable O & M, if
applicable, for each hour that the Company would have had a unit
with these characteristics operating; and (ii) during all other hours, the

energy cost shall be equal to the As-Available Energy Cost.
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9.1.3 Energy payments shall be equal to the sum, over ali hours
of the month, of the product of each hour’s energy cost as determined
pursuant to section 9.1.1 hereof or section 9.1.2 hereof, whichever is
applicable, and the energy received by the Company at the Point of

Delivery, plus the Performance Adjustment.

9.2  Energy payments pursuant to sections 9.1.1 and 9.1.2 hereof shall be
subject to the Delivery Voltage Adjustment pursuant 10 Appendix C.

ARTICLEX:  CHARGES TO THE QF

10.1 The Company shall bill and the QF shall pay all charges applicable

under this Agreement.

10.2 To the extent not otherwise included in the charges under section 10.1
hereof, the Company shall bill and the QF shall pay a monthly charge equal to any taxes,
assessments or other impositions for which the Company may be liable as a result of its
installation of facilities in connection with this Agreement, its purchases of Committed
Capacity and electric cncrgy from the QF or any other activity undertaken pursuant to this
Agreement. Such amounts billed shall not include any amounts (i) for which the Company
would have been liable had it generated or purchased from other sources an equivalent
amount of Committed Capacity and electric energy; or (ii) which are recovered by the

Company; or (iii) which are accrued in the Capacity Account pursuant to section 8.5.2

hereof.
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ARTICLE XI: RING

11.1 Al electric energy delivered to the Company shall be capable of being
measured hourly at the Point of Metering. All electric energy delivered to the Company
shall be adjusted for losses from the Point of Metering to the Point of Delivery. Metering
equipment required to measure electric. energy delivered to the Company and the
telemetering equipment required to transmit such measurements to a location specified

by the Company shall be installed, calibrated and maintained by the Transmission Service

Utility.

11.2  All meter testing and related billing corrections, for electricity sold and
purchased by the Company, shall conform to the metering and billing guidelines contained
in FPSC Rules 25-6.052 through 25-6.060 and FPSC Rule 25-6.103, as they may be
amended from time to time, notwithstanding that such guidelines apply to the utility as the

seller of electricity.

11.3 The QF shall have the right to install, at its own expense, metering
equipment capable of measuring cncrgj' on an hourly basis at the Point of Metering. At
the request of the QF, the Company shall provide the QF hourly energy cost data from
the Company’s system; provided that the QF agrees to reimburse the Company for its cost

to provide such data.
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ARTICLE XII:  PAYMENT PROCEDURE

12.1 Bills shall be issued and payments shall be made monthly to the QF

and by the QF in accordance with the following procedures:

12.1.1 The capacity payment, if any, calculated for a given month
pursuant to Article VIII hereof shall be added to the electric energy
payment, if any, calculated for such month pursuant to Article IX
hereof, and the total shall be reduced by the amount of any payment
adjustments pursuant to section 7.3 hereof. The resulting amount, if
any, shall be tendered, with cost tabulations showing the basis for
payment, by the Company to the QF as a single payment. Such
payments to the QF shall be due and payable twenty (20} business

days following the date the meters are read.

12.1.2 When any amount is owing from the QF, the Company shall
issue a monthly bill to the QF with cost tabulations showing the basis
for the charges. All amounts owing to the Company from the QF
shall be due and payable twenty (20) business days after the date of
- the Company’s billing statement. Amounts owing to the Company for
retail electric service shall be payable in accordance with the provisions

of the applicable rate schedule.
12.1.3 At the option of the QF, the Compény will provide a net

payment or net bill, whichever is applicable, that consolidates amounts

owing to the QF with amounts owing to the Company.
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12.1.4 Except for charges for retail electric service, any amount due
and payable from either Party 10 the other pursuant to this Agreement
that is not received by the due date shall accrue interest from the due

date at the rate specified in section 13.3 hereof.

ARTICLE :  SECURITY GU

13.1  Within sixty (60) days after the Contract Approval Date, the QF shall
post an Completion Security Guaranty with the Company equal to $10.00 per KW of
Committed Capacity to ensure completion of the Facility in a timely fashion as
contemplated by this Agreement. This Agreement shall terminate if the Completion
Security Guaranty is not tendered by the QF on or before the applicable due date
specified herein. The QF shall either: (i) pay the Company cash in the form of a certified
check in an amount equal to thc'Completion Security Guaranty; or (ii) provide the
Company an unconditional and irrevocable direct pay letter of tredit or other promise to
pay such amount upon failure of the QF to perform its obligations under this Agreement;
provided that the entity issuing such promise, the form of the promise, and the means of

securing payment all shail be acceptable to the Company in its sole discretion.

13.2 From the date on which the QF first becomes ‘entitled to capacity
payments under this Agreement through the remaining Term, the QF shall post an
Operational Security Guaranty with the Company equal to $20.00 per KW of Committed
Capacity to ensure timely performance by the QF of its obligations under this Agreement.
The QF shall either: (i) pay the Company cash in the form of a centified check in an
amount equal to the Operational Security Guaranty; or (ii} provide the Company an
unconditional and irrevocable direct pay letter of credit or other promise to pay such
amount upon failure of the QF to perform its obligations under this Agreement; provided
that the entity issuing such promise, the form of the promise, and the means of securing
payment all shall be acceptable to the Company in its sole discretion. Furthermore, if




option (ii) is selected, the Operational Security Guaranty shall be increased monthly as if

it had accrued interest pursuant to section 13.3 hereof.

13.3  All Completion and Operational Security Guaranties paid in cash to
the Company shall accrue interest at a rate equal to the thirty (30) day highest grade
commercial paper rate as published in the Wall Street Journal on the first business day of

cach month. Such interest shall be compounded monthly.

13.4  If the Facility achieves Commercial In-Service Status on or before the
Contract In-Service Date, the Company shall refund to the QF any cash Completion
Security Cuaranty and accrued interest within thirty (30) days thereafter and shall cancel
any other form of Completion Security Guaranty which the Company has accepted in lieu
of a cash deposit. If the Facility fails to achieve Commercial In-Service Status on or
before the Contract In-Service Date for any reason, including Force Majeure Events,
except as provided in section 4.2.2 hereof, then in addition to any other rights or
obligations of the Parties, the QF shall immediately forfeit and the Company, in licu of any
other remedies except as provided in section 15.1.6 hereof, shall retain any cash
Completion Security Guaranty and accrued interest, and any other form of Completion
Security Guaranty which the Company has accepted in lieu of a cash deposit shall become

immediately due and payable to the Company.

, 13.5 Upon conclusion of the Term of this Agreement, without early
termination bJ.; either Party, the Company shall refund to the QF any cash Operational
Scéurity Guaranty and accrued interest within thirty (30) days thereafter and shall cancel
any other form of Operational Security Guaranty which the Company has accepted in lieu
of a cash deposit. Upon any earlier termination of this Agreement for any reason,
_ including Force Majeure Events, but excluding an early termination by the QF permitted
pursuant to this Agreement, then in addition to any other rights or obligation of the
Parties, the QF shall immediately forfeit and the Company shall retain the Operational
Security Guaranty and accrued interest, and any other form of Operational Security
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Guaranty which the Company has accepted in lieu of a cash deposit shall become

immediately due and payable to the Company.

ARTICLE XIV: RESENTATIONS, WARRANTITES N

14.1 The QF makes the foliowing additional representations, warranties and

covenants as the basis for the benefits and obligations contained in this Agreement:

14.1.1 The QF represents and warrants that it is a political subdivision
of the State of Florida in good standing under the laws of the State
of Florida and is qualified to do business under the laws of the State

of Florida.

14.1.2 The QF represents, covenants and warrants that, to the best
of the QF's knowledge, throughout the Term of this Agreement the
QF will be in compliance with, or will have acted in good faith and
used its best efforts to be in compliance with, all laws, judicial and
administrative orders, rules and regulations, with respect to the
ownership and operation of the Facility, including but not limited to
applicable certificates, licenses, permits and governmental approvals;
environmental impact analyses, and, if applicable, the mitigation of

environmental impacts.

14.1.3 The QF represents and warrants that it is not prohibited by ahy
law or contract from entering into this Agreement and discharging and
performing all covenants and obligations on its part to be performed

pursuant to this Agreement.




14.1.4 The QF represents and warrants that there is no pending or
threatened action or proceeding affecting the QF before any court,
governmental agency or arbitrator that couid reasonably be expected
to affect materially and adversely the ability of the QF to perform its
obligations hereunder, or which purports to affect the legality, validity

or enforceability of this Agreement. |

14.2 - All representations and warranties made by the QF in or under this
Agreement shall survive the execution and delivery of this Agreement and any action taken

pursuant hereto.

ARTICLE XV: EVENTS OF DEFAULT; REMEDIES
15.1 PRE-OPERATIONAL EVENTS OF DEFAULT

Any onc or more of the following events occurring before the Contract In-
Service Date, except events caused by the Company, shall constitute a Pre-Operational
Event of Default and shall give the Company the right to exercise, without limitation, the

remedies specified under section 15.2 hereof:

15.1.1 The QF, without a prior assignment permitted pursuant to
Article XXIII hereof, becomes insolvent, becomes subject to

bankruptcy or receivership proceedings, or dissolves as a legal business

entity.

15.1.2 Any representation or warranty furnished by the QF to the
Company is false or misleading in any material respect when made and
the QF fails to conform to said representation or warranty within sixty
(60) days after a demand by the Company to do so.
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15.1.3 The QF has not entered into the Transmission Service
Agreement which has been approved or accepted for filing by the
FERC on or before the date specified in Article IV hereof, as

extended only pursuant to said Article IV.

15.1.4 The Construction Commencement Date has not occurred on
or before the date specified in Article IV hereof, as extended only
pursuant to said Article IV.

15.1.5 The QF fails to diligently pursue construction of the Facility

after the Construction Commencement Date.

15.1.6 The Facility fails 1o achieve Commercial In-Service Status on
or before the Contract In-Service Date unless the QF notifies the
Company on or before the Contract In-Service Date that it agrees to
pay the Company in weekly installments in cash or certified check an
amount equal to $0.15 per KW times the Committed Capacity
specified in section 7.1 hereof for every day between the date that the
Facility achieves Commercial In-Service Status and the Contract In-
Service Date and the Facility subsequently achieves Commercial In-
Service Status no later than ninety (90) days after the Contract In-

Service Date.

15.1.7 The QF fails to comply with any other material terms and
conditions of this Agreement and fails to conform to said term and
condition within sixty (60) days after a demand by the Company to do

s0.
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152 REMEDIES FOR PRE-OPERATIONAL EVENTS OF
FAULT

For any Pre-Operational Event of Default specified under section 15.1 hereof,
the Company may, in its soje discretion and without an election of one remedy to the
exclusion of the other remedy, take any of the actions pursuant to sections 15.2.1 and
15.2.2 hereof; provided, however, that the Company shall first exercise the remedy pursuant
to section 15.2.1 hereof if (i) the Construction Commencement Date has occurred on or
before the date specified in Article IV hereof, as extended only pursuant to said Article

IV; and (ii) the QF is not in arrears for any monies owed to the Company pursuant to

this Agreement.

15.2.1 Renegotiate any applicable provisions of this Agreement with
the QF when necessary to preserve its validity. If the Parties cannot
agree within thirty (30) days from the date of the Pre-Operational
Event of Default, the Company shall have the right to exercise the

remedy pursuant to section 15.2.2 hereof.

15.2.2 Terminate this Agreement.

153 OPERATIONAL EVENTS OF DEFAULT

Any one or more of the following events except events caused by Force
Majeure Events unless otherwise stated, occurring on or after the Contract In-Service Date
shall constitute an Operational Event of Default by the QF and shall give the Company
the right, without limitation, to exercise the rcuicdics under section 15.4 hereof:



15.3.1 The Operational Security Guaranty required under Articie XIII

is not tendered on or before the applicable due date specified in the

Article.

15.3.2 The QF fails upon request by the Company pursuant to section
7.6 hereof to re-demonstrate the Facility’s Commercial In-Service

Status to the satisfaction of the Company.

15.3.3 The QF fails for any reason, including Force Majeure Events,
to qualify for capacity payments under Article VIII hereof for any

consecutive twenty-four (24) month period.

15.3.4 The QF, without a prior assignment permitted pursuant to
Article XXIII hereof, becomes insolvent, becomes subject to
bankruptcy or receivership proceedings, or dissolves as a legal business

entity.

15.3.5 The QF fails to perform or comply with any other material
terms and conditions of this Agreement and fails to conform to said
term and conditions within sixty (60) days after a demand by the

Company to do so.
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15.4 REMEDIES FOR OPERATIONAL EVENTS
OF DEFAULT

For any Operational Event of Default specified under section 15.3 hereof,
the Company may, without an election of one remedy to the exclusion of the other
remedies, take any of the actions pursuant to sections 15.4.1, 15.4.2, and 15.4.3 hereof:
provided, however, that the Company shall first exercise the remedy pursuant to section
15.4.1 hereof except for an Operational Event of Default pursuant to section 15.3.3 hereof.

15.4.1 Allow the QF a reasonable opportunity 1o cure the Operational
Event of Default and suspend its capacity payment obligations upon
written notice whereupon the QF shall be entitled only to energy
payments calculated pursuant to section 9.1.1 hereof. Thereafter, if
the Operational Event of Default is cured: (i) capacity payments shall
resume and subsequent energy payments shall be paid pursuant to
section 9.1.2 hereof; and (ii) the On-Peak Capacity Factor shall be
calculated on the assumption that the first full month after the
Operational Event of Default is cured is the first month that the On-

Peak Capacity factor is calculated.

15.4.2 Terminate this Agreement.

15.43 Exercise all remedies available at law or in equity.
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ARTICLE XVI: PERMITS

The QF hereby agrees to seck to obtain, at its sole expense, any and all
governmental permits, certificates, or other authorization the QF is required to obtain as
a prerequisite to engaging in the activities provided for in this Agreement. The Company
hereby agrees, at the QF’s expense, to seek to obtain any and all governmental permits,
certificates, or other authorization the Company is required to obtain as a prerequisite 1o

engaging in the activities provided for in this Agreement.

ARTICLE XVII: INDEMNIFICATION

The QF agrees to indemnify and save harmless the Company and its
employees, officers, and directors against any and all liability, loss, damage, costs or
expense which the Company, its employees, officers and directors may hereafter incur,
suffer or be required to pay by reason of negligence on the part of the QF in performing
its obligations pursuant to this Agreement or the QF’s failure to abide by the provisions
of this Agreement. The Company agrees to indemnify and save harmless the QF and its
employees, officers, and directors against any and all liability, loss, damage, cost or expense
which the QF, its employees, officers, and directors may hereafter incur, suffer, or be
required to pay by reason of negligence on the part of the Company in performing its
obligations pursuant to this Agreement or the Company’s failure to abide by the provisions
of this Agreement. The QF agrees to include the Company as an additional insured in any
liability insurance policy or policies the QF obtains to protect the QF'’s interests with
respect to the QF's indemnity and hold harmless assurance to the Company contained in
Article XVIIL.




ARTICLE XVIII: EXCLUSION OF INCIDENTAL
CONSEQUENTIAL, AND INDIRECT DAMAGES

Neither Party shall be liable to the other for incidental, consequential or

indirect damagek, including, but not limited to, the cost of replacement capacity and energy
(except as provided for in section 7.3 hereof), whether arising in contract, tort, or

otherwise.

ARTICLE XIX: RESERVED
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ARTICLE XX:  REGUIATORY CHANGES

20.1 The Parties agree that the Company’s payment obligations under this
Agreement are expressly conditioned upon the mutual commitments set forth in this
Agreement and upon the Company’s being fully reimbursed for all payments to the QF
through the Fuel and Purchased Power Costs Recovery Clause or other authorized rates
or charges. Notwithstanding any other provision of this Agreement, should the Company
at any time during the Term of this Agreement be denied the FPSC’s or the FERC's
authorization, or the authorization of any other regulatory bodies which in the future may
have jurisdiction over the Company’s rates and charges, to recover from its customers all
paymenis required to be made to the QF under the terms of this Agreement, payments
to the QF from the Company shall be reduced accordingly. Neither Party shall initiate any
action to deny recovery of payments under this Agreement and each Party shall participate
in defending all terms and conditions of this Agreement, including, without limitation, the
payment levels specified in this Agreement. Any amounts initially recovered by the
Company from its ratepayers but for which recovery is subsequently disallowed by the
FPSC or the FERC and charged back to the Company may be off-set or credited against
subsequent payments made by the Company for purchases from the QF, or alternatively,
shall be repaid by the QF. If any disallowance is subsequently reversed, the Company shall
repay the QF such disallowed payments with interest at the rate specified in section 13.3

hereof to the extent such payments and interest are recovered by the Company.

202 If the QF’s payments are reduced pursuant to section 20.1 hereof, the
QF 'may terminate this Agreement upon thirty (30) days notice; provided that the QF gives
the Company written notice of said termination within eighteen (18) months after the

effective date of such reduction in the QF's payments.
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ARTICLE XXI: FORCE MAJEURE

21.1 If either Party because of Force Majeure Event is rendered wholly or
partly unable to perform its obligations under this Agreement, other than the obligation
of that Party to make payments of money, that Party shall, except as otherwise provided
in this Agreement, be excused from whatever performance is affected by the Force

Majeure Event to the extent so affected, provided that:

21.1.1 The non-performing Party, as soon as possible after it becomes
- aware of its inability to perform, shall declare a Force Majeure Event
and give the other Party written notice of the particulars of the
occurrence(s), including without limitation, the nature, cause, and date
and time of commencement of the occurrence(s), the anticipated scope
and duration of any delay, and any date(s) that may be affected

thereby.

21.1.2 The suspension of performance is of no greater scope and of

no longer duration than is required by the Force Majeure Event.

21.1.3 Obligations of either Party which arose before the occurrence
causing the suspension of performance are not excused as a result of

the occurrence.

21.1.4 The non-performing Party uses its best efforts to remedy its
inability to perform with all reasonable dispatch; provided, however,
that nothing contained herein shall require the settlement of any strike,
walkout, lockout or other labor dispute on terms which, in the sole
judgment of the affected Pai'ty, are contrary to its interests. It is

understood and agreed that the settlement of strikes, walkouts,
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lockouts or other labor disputes shall be entirely within the discretion

of the affected Party.

21.1.5 When the noh-pcrforming Party is able.to resume performance
of its obligations under this Agreement, that Party shall so notify the

other Party in writing.

21.2 Unless and until the QF temporarily redesignates the Committed
Capacity pursuant to section 7.4 hereof, no capacity payment obligation pursuant to Article
VII hereof shall accrue during any period of a declared Force Majeure Event pursuant to
section 21.1.1 through 21.1.5. During any such period, the Company will pay for such

energy as may be received and accepted pursuant to section 9.1.1 hereof.

21.3 If the QF temporarily or permanently redesignates the Committed
Capacity pursuant to section 7.4 hereof, then capacity payment obligations shall thereafter
resume at the applicable redesignated level and the Company will resume energy payments

pursuant to section 9.1.2 hereof.

ARTICLE XXTI: FACILITY RESPONSIBILITY AND ACCESS

22.1 Representatives of the Company shall at all reasonable tirnes have
access to the Facility and to property owned or controlled by the QF for the purpose of
inspecting, testing, and obtaining other technical information deemed necessary by the
Cbmpany in connection with this Agreement. Any inspections or testing by the Company

shall not relieve the QF of its obligation to maintain the Facility.

222 In no event shall any Company statement, representation, or lack
thereof, ecither express or implied, relieve the QF of its exclusive responsibility for the
Facility and its exclusive obligations with the Transmission Service Utility. Any Company

inspection of property or equipment owned or controlled by the QF or the Transmission
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Service Utility, or any Company review of or consent to the QF’s or the Transmission
Service Utility’s plans, shall not be construed as endorsing the design, fitness or operation
of the Facility or the Transmission Service Utility’s equipment nor as a warranty or

guarantee.

223 The QF shall reactivate the Facility and shall arrange for the
Transmission Service Utility's delivery of electric energy to the Point of Delivery at its own
expense if either the Facility or the equipment of the Transmission Service Utility is
rendered inoperable due to actions of the QF or its agents, or a Force Majeure Event.
The Company shall reactivate the Company’s Interconnection Facilities at its own expense
if the sdime are rendered inoperable due to actions of the Company or its agents, or a

Force Majeure Event.

ARTICLE XXITI: SUCCESSORS AND ASSIGNS

Neither Party shall have the right to assign its obligations, benefits, and duties

without the written consent of the other Party, which shall not be unreasonably withheld

or delayed.
ARTIC ~ ATMER

igreement, the Company does not, nor should it be
cor or financial support for the benefit of any third parties
lending mon., other transactions with the QF or any assignee of this

Agreement, nor does it cac. : any third party beneficiary rights. Nothing contained in this
Agreement shall be construed to create an association, trust, partnership, or joint venture
between the Parties. No payment by the Company to the QF for energy or capacity shall
be construed as payment by the Company for the acquisition of any ownership or property

interest in the Facility.
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The failure of either Party to insist in any one or more instances upon strict
performance of any of the provisions of this Agreement or to take advantage of any of its
rights under this Agreement shall not be construed as a general waiver of any such
provision or the relinquishment of any such right, but the same shall continue and remain

in full force and effect, except with respect to the particular instance or instances.

ARTICLE XXVi: COMPLETE AGREEMENT

The terms and provisions contained in this Agreement constitute the entire
agreement between the Parties and shall supersede all previous communications,
representations, or agreements, either verbal or written, between the Parties with respect

to the Facility and this Agreement,

ARTICLE XXVII: COUNTERPARTS

This Agreement may be executed in any number of counterparts, and each

executed counterpart shall have the same force and effect as an original instrument.
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28.1 Any non-emergency or operational notice, request, consent, payment
or other communication made pursuant to this Agreement to be given by one Party to the
other Party shall be in writing, either personally delivered or mailed to the representative
of said other Party designated in this section, and shall be deemed to be given when
received. Notices and other communications by the Company to the QF shall be

addressed to:

Dennis Carter

Assistant County Manager
Metro-Dade Center

111 NW.1st. St., 29th Floor
Miami, Fla. 33128

and

Gail Fels

Assistant County Attorney
Metro-Dade Center

111 NW 1st, St Suite 2800
Miami, Fla. 33128

Natices to the Company shail be addressed to:

Manager, Cogeneration Contracts & Administration
Florida Power Corporation

P. O. Box 14042

St. Petersburg, FL. 33733
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28.2 Communications made for emergency or operational reasons may be

made to the following persons and shall thereafter be confirmed promiptly in writing.

To The Company: System Dispatcher on Duty

Title: System Dispatcher
Telephone: (813)866-5888
Telecopier: (813)384-7865

To The QF: Name:Juan Portuondo

Title: President, Montenay International Corp
i Telephone: 305/372-8075
Telecopier: - 305/381-8808

28.3 Either Party may change its representatives in sections 28.1 or 28.2 by

prior written notice to the other Party.

28.4 The Parties’ representatives designated above shall have full authority
to act for their respective principals in all technical matters relating to the performance of
this Agreement. However, they shall not have the authority to amend, modify, or waive

any provision of this Agreement.

ARTICLE XXTX: SECTIO INGS FOR

Article or section headings appearing in this Agreement are inserted for

convenience only and shall not be construed as interpretations of text.

ARTICLE XXX: GOVERNING LAW

The interpretation and performance of this Agreement and each of its
provisions shall be governed by the laws of the State of Florida.
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IN WITNESS WHEREOF, the QF and the Company have caused this
Agreement to be executed by their duly authorized representatives on the day and year ‘

first abo_vc written.

The Qualifying Facility:

AN 22 >,

Title: ASSISTANT COUNTY MANAGER
Date: Gf///@/
ATTEST:
The Company:

H. Phillips /74‘

ecutive Vice President

Date: 3/] }Z/ G4




APPENDIX A

INTERCONNECTION SCHEDULING AND COST RESPONSIBILITY

1.0 Purpose.

This appendix provides the procedures for the scheduling of construction for
the Company’s Interconnection Facilities as well as the cost responsibility of the QF for
the payment of Interconnection Costs. This appendix applies to all QF's, whether or not
their Facility will be directly interconnected with the Company’s system. All requirements
contained herein shall apply in addition to and not in lieu of the provisions of the

Agreement.

20 Submissi f Plans and lopment of
Interconnection Schedules and t imates.

| 2.1  No later than sixty (60) days after the Contract Approval Date, the
QF shall specify the date it desires the Company’s Interconnection Facilities to be available
for receipt of the electric energy and shall provide a preliminary written description of the
Facility and the QF's anticipated arrangements with the Transmission Service Utility,
including, without limijtation, a one-line diagram, anticipated Facility site data and any
additional facilities anticipated to be needed by the Transmission Service Utility. Based
upon the information provided, the Company shall develop preliminary written
Interconnection Costs and scheduling estimates for the Company’s Interconnection Facilities
within sixty (60) days after the information is provided. The schedule developed hereunder
will indicate when the QF's final electrical plans must be submitted to the Company

pursuant to section 2.2 hereof.







23 Any subsequent change in the final electrical pians shall be submitted
to the Company and it is understood and agreed that any such changes may affect the

Company’s schedules and Interconnection Costs as previously estimated.

2.4  The QF shall pay the actual costs incurred by the Company to develop

all estimates pursuant to section 2.1 and 2.2 hereof and to evaluate any changes proposed
by the QF under section 2.3 hereof, as such costs are billed pursuant to Article X11 of the

| Agreement. At the Company’s option, advance payment for these cost estimates may be
required, in which event the Company will issue an adjusted bill reflecting actual costs

following completion of the cost estimates.

25  The Parties agree that any cost or scheduling estimates provided by
the Company hereunder shall be prepared in good faith but shall not be binding. The
Company may modify such schedules as necessary to accommodate contingencies that
affect the Company’s ability to initiate or complete the Company’s Interconnection

Facilities and actual costs will be used as the basis for all final charges hereunder.

3.0 ayment Oblications for Interconnection Costs.

3.1  The Company shall have no obligation to initiate construction of the
Company’s Interconnection Facilities prior to a written notice from the QF agreeing to the
. Company’s interconnection design requirements and notifying the Company to initiate its
activities to construct the Company's Interconnection Facilities; provided, however, that
such notice shall be received not later than the date specified by the Company under
section 2.2 hereof. The QF shall be liable for and agrees to pay all Interconnection Costs

incurred by the Company on or after the specified date for initiation of construction.




32  The QF agrees to pay all of the Company’s actual Interconnection

Costs as such costs are incurred and billed in accordance with Article XJI of the

Agreement. Such amounts shall be billed pursuant to section 3.2.1 if the QF elects the
payment option permitted by FPSC Rule 25-17.087(4). Otherwise the QF shall be billed

pursuant to section 3.2.2.

321

3.2.2

Upon a showing of credit worthiness, the QF shall have
the option of making manthly installment payments for
Interconnection Costs over a periad no longer than thirty
six (36) months. The period selected is months.
Principal payments will be based on the estimated
Interconnection Costs less the Interconnection Costs
Offset, divided by the repayment period in months to
determine the monthly principal payment. Payments will
be invoiced in the first month following first incurrence
of Interconnection Costs by the Company. Invoices to
the QF will include principal payments plus interest on
the unpaid balance, if any, calculated at a rate equal to
the thirty (30) day highest grade commercial paper rate
as published in the Wall Street Journal on the first
business day of each month. The final payment or
payments will be adjusted to cause the sum of principal
payments to equal the actual Interconnection Costs.

When Interconnection Costs are incurred by the

Company, such costs will be billed to the QF to the
extent that they exceed the Interconnection Costs Offset.

A4



33 If the QF notifies the Company in writing to interrupt or cease
interconnection work at any time and for any reason, the QF shall nonetheless be obligated
to pay the Company for all costs incurred in connection with the Company's
Interconnection Facilities through the date of such notification and for all additional costs

for which the Company is responsible pursuant to binding contracts with third parties.

4.0 t Obligations fo t int and Re
e Com s Interconnection Faciliti

- The QF also agrees to pay monthly through the Term of the Agreement
for all costs associated with the operation, maintenance and repair of the Company’s
Interconnection Facilities, based on a percentage of the total Interconnection Costs net of
the Interconnection Costs Offset, as set forth in Appendix C.
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APPEDIX C . -
RATES FOR PURCMASE OF FIBN CAPACITY AMD EMERGY
FRON A GUALIFYING FACILITY

SCMEDULE 1

GEMERAL INFORMATION FOR 1991 COMUSTION TURSIME UMIT Page | of 1

GEMERAL
YEAR OF AVOIDED WNIT = 1991

AVOIDED WNIT FUEL REFERENCE PLANT = BARTOM CT UNITS

RATIN A
AVOIDED UMIT VARIABLE OLM COSTS IN 1/90 S's = $1.7/MM
SYSTEM VARIASLE Ol COSTS IN 1790 $'s = 30.5927aM
ANWUAL ESCALATION RATE OF ObM COS7S = 5.10%
WMINIMLM ON-PEAK CAPACITY FACTOR = 50.0X
AVOIDED UNIT HEAT RATE = 12,480 BTU/KWH
TYPE OF FUEL = DISTILLATE

=PEAK
(1) FOR THE CALEMDAR MONTHS OF MNGVEMBER THROUGN MARCH,
ALL DAYS: 4:00 A.M. TO  12:00 MOON, AND
5:00 #.M. TO 10:00 P.M. ’
(2) FOR THE CALENDAR MONTHS OF APRIL THROUGH OCTORER,
ALL DAYS: 11:00 AM. TO 10:00 P.NK.

¢-2
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CALENDAR
YEAR

1991
1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
022
203

NOTES:

(2)

)

APPEDIX C
RATES FOR PURCMASE OF FIRM CAPACITY AD ENERGY
FRON A CQUALIFYING FACILITY
SOEDIRE 2
Peyments for Avoided 1991 Cembimtion Turbine Unit Page 1 of !

Fuel Muttiplier = 1.0

{2} ' 3> (&) (4D (8
CAPACITY PAYMENY - $/KW/MONTK ________ ENERGY PAYWENT - S/MM ()
TWORNAL PAYWENT BATE _ ACCELERATED PAYMENT BATE (D) (ESTIMATED)
FUEL ] ToTAL
3.9 9. 78 0.76 30.54
417 31.62 .80 32.42
4,37 34.28 0.8 35.12
£.59 N7 0.338 40.63
&.84 &4 .64 0.93 45.57
5.08 47.98 0.98 48.9%
5.3 52.483 1.03 3.4
5.8 55.82 1.08 55.90
5.90 53.7 1.13 54,83
6.20 58.78 1.19 59.97
5.5 56.42 1.25 ST.67
6.54 62.36 1.32 63.68
7.9 &b. &5 1.38 67.84
- 7.5 72.2% 1.45 .
7.9 ™. 1.33 .S
8.36 &83.76 1.461 85.37
anw 83,04 1.69 89.73
¢.22 92.53 1.77 8.30
9.70 87.25 1.8 .11
10.19 102.20 1.9 106,14
0.1 107.42 2.06 109.48
1.5 112.90 2.16 115,06
1. 118.65 2.27 120.92
12.43 124.70 2.3¢ 127.09
13.07 133,06 2.51 133.57
13.73 137.75 2.5k 1460.3%
14.43 : 144.77 2.78 147.55
15.17 152.16 2.52 155.08
15.94 159.92 3.07 162.9%
16.76 168.07 3.22 171.29
17.61 176,64 3.3 180.02
18.5 185.65 3.5 189.21
19.46(n) 195.12 3.7 198.686

1¥f the Term of the Agreement it extended beyond 2083 pursuent te Article IV hereof, the
normal payment rate schedule shaltl be escalated at 5.1X per yesr,

The GF may structure an sccelersted peyment rate schedule that has the same or lower ne:
present value over the Term as the normel payment rate schedule using the discant rate
specifiad in section 8.5.3 hersof e which asssumes the Contract In-Service Date specified as
of the Execution Date. At the request of the QF prior to the commencement of capacity
payments of if the Contract ImService Date differs from the date specified as of the Execution
Dste, the sccelerated payment rate schedule in this schedule will be recalculated so that the
ratio of the met present value as of Jasnuary 1, 1991, of the recalculeted schedule to the
rnorml peyment schedule ovar the Term is not increased. '

{¢) Information provided is estimated and excludes the Delivery Voltage Adjustament,




APPEXDIX C
RATES FOR PURCMASE OF FIMN CAPACITY AND EMERGY
FRON A SUALIFYING FACILITY

SOEDILE 3
GENERAL INFORRATICN FOR 1991 PULVERIZED COAL (MIT Page 1 of 1

YEAR OF AVOIDED UNMIT = 1991
AVOIDED UNIT FUEL REFERENCE PLANT = CRYSTAL RIVER WNMITS 182

RA ATA
AVOIDED UMIT VARIABLE ORX COSTS IN 1/90 $'s = SL. 35/ (Option A only)
ANNUAL ESCALATION RATE OF ORM COSTS = 5.10%
KINIMUM ON-PEAK CAPACITY FACTOR = 83.0%
AVOIOED UNIT NEAT RATE = 9,830 BTU/KWK
TYPE OF FUEL = COAL WITE 1.15% SULFUR 8Y UEIGHT MAXIMUM AT 11,000 BTU/LS.,
ADJUSTABLE 1IN DIRECT PROPORTION TO THE STU/LR. OF COAL ‘

C1) FOR TNE CALENDAR MONTHS OF MNOVENBER THROUGN MARCH,
ALL DAYS: 4:00 AN, YO 12:00 NOOM, AND
5:00 P.N. 10 10:00 P.NM.
{(2) FOR THE CALEKDAR MONTNS OF APRIL THROUGH OCTOBER,
ALL DAYS: 11:00 A.M. TO 10:00 P.NM,
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CALENDAR
YEAR

1991
1992
1993
99 -
1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
201
2012
2013
2014
2015
2016
2017
2ms
2019
2020
2021
2022
203

NOTES:

(a)

(b)

APPENDIX €
BATES FOR PURCKASE OF FINN CAPACITY AN EMERCY
: FRON A SUALTIFYING - FACILITY

.‘.'J -
Paysents for Avoidad 1991 P;h-r!zd Cosl Umit Page t of 3
Optian A

Fuel Muttiplier = 1.0

2) (&) (&) (5) ({}]
______Q‘\_’AME—‘M" EWERGY PAYMENT - $/WWH (C)
NORWAL PAYMEMT RATE ACCELERATED PAYMENT BATE (D) (ESTIMATED)
AEL o IOt
10.92 21.07 &.70 25,77
13.48 21.94 4.9 26.88
12.07 22.% 5.19 28.05
12.68 23.87 5.45 29.32
13.32 25.09 5.73 30.82
14.00 26.37 6.02 32.3%
1%. 72 2N 6.33 34,04
15.45 29.13 6.85 35.78
16.25 30.61 6.9% 37.40
17.08 32.17 7.35 39.52
17.95 3.8 7.73 41,54
18.87 35.54 8.12 43.66
19.83 37.35 8.53 45,88
20.85 39.26 8.97 8.3
21.9 £1.26 9.43 50.69
3.02 43,35 9.9 53.27
24.20 45.57 10.41 55.98
25.43 47.90 10.94 58.84
26.74 50.34 11.50 61.84
28.09 2., 12.09 65.00
29.53 55.61 12.70 68.31
31.04 58,44 13.35 71.79
32.69 81.42 14,038 75.45
35.28 64 .55 14.75 79.30
35.03 67.85 15.50 83.35
37.8 n.n 16.29 87.60
39.80 749 17.92 92.06
&1.82 nm 18.00 9.77
43.96 R.78 18.91 101.&9
46.20 K 1] 19.88 105.89
£8.56 91.45 20.89 112.34
51.03 96.11 21.9% 118.07
53.64(0) 101.1% 23.08 1246.19

1f the Term of the Agreement is extended beyond 2023 pursuant to Article IV hereof, the normal
payment rate schedule shall be escalated st 5.1X per year.

The GF may strcture an accelersted payment rate schedule that has the same or {(ower net
present valus over the Term as the normel peyment rate schedule using the discount rate
specified §n section 8.5.3 hereof and which essumes the Contract In-Service Date specified as
of the Execution Date. At the request of the OF prior to the commencement of capacity
payments or if the Contract In-Service Date differs from the daté specTfied s of the Execytion
Date, the accelersted payment rate schedule in this schedule will be recalculated so that the
ratio of the net present value as of Jarmry 1, 1991, of the recalculated schedule to the
normal payment schedule over the Term is not increased.

(¢} Informtion provided is estimated and excludes the Delivery Voltage Adjustment.
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CALENDAR
—IEAR

1991
1992
1993
199
1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
201
2012
2013
2014
2015
2016
2017
2018
2019
2020 °
2021
2022
2023

NOTES:

{(a)

)

APEDIX €
RATES FOR MNCMSE OF FINN CAPACITY MWD ENERGY ]
FROR A GUALIFYING FACILITY
SOEDLE &
Payments for Avoided 1991 Pulverizad Coal Unft Pape 2 of 3
cption B
Fusl Multiplier = 1.0

{2y 3} 4
CAPACITY PAYMENT - $/X0/MONTH ENERGY PAYMENT - S$S/WM_(¢)
MORMAL PAYMENT RATE ACCELERATED PAYMENY RATE (b) (ESTIMATEDY

REL
13.77 21.07
14.47 21.%
15.2% 22.8%
15.98 23.87
16.80 25.09
17.65 26.37
18.5% 2r.m
19.49 29.13
20.49 30.61
21.56 32.17
22.83 33.81
3.7 35.54
25.00 37.3%
26.28 39.26
2r1.62 &1.26
29.02 43.36
30.51 45.57
32.07 47.90
3.7 50.3%
35.42 52.7m
7.3 55.61
39.13 5844
41.11 81.42
43.22 64 .55
45.42 67.85
&7.73 .3
50.17 76.9%
52.73 n.a
55.42 82.78
58.25 ar.01
81,22 91.45
64.33 9.1
&47.562(8) i ) 101.01

If the Term of the Agreement Is extended beyond 2023 pursuant to Article 1V hereof, the
norms! peyment rate schecule shall be escalsted at 5.1% par vyesr.

The OF may structure an accelerated peyment rate schedule that has the same or lower met
present value over the Term as the normal payment rate schedule using the discount rate
specified in ssction 8.5.3 hereof and which assumes the Contract In-Service Date specified as
of the Execution Dates. At the regquest of the OF prior to the commencement of capecity
payments or {f the Contrset In-Service Oate ditters from the date specified s of the
Execution Date, the sccelerated peyment rete schedule in this schedule wilt be recslculated
so thst the ratio of the met present value es of Januery 1, 1991, of the recsiculated
schedule to the normal payment schedule over the Term fs not incressed. ~

(¢) Informtion provided fs estimsted and excludes the Dalivery Voltage Adjustment.
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Q)]

CALENDAR

1w

2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
203

NOTES:

()

(b}

APPEIDIX C
RATES FOR PURCWSE OF FIRR CAPACITY AND EMERGY
FRON A QUALIFYING FACILITY
SCNEDULE &
paymants for Avoided 1991 Pulverized Cosl unit Pege 3 of 3
gption C

Fuel Wultiplier = 0.8

(2) a3 )
CAPACITY PAYMENY - $/KW/MONTH ENERGY PAYMENT - $/%M (c)
MORMAL PAYMENT RATE ACCELERATED PAYMENT RATE (D) __(ESTIMATED)
16.37 16.85
17.18 17.5%
18.04 18.29
18.93 19.10
19.90 20.07
20.9M 21.10
21.98 22.17
23.09 3.30
26.27 24.49
25.52 25.74
26.81 27.05
28.18 28.43
9.8 29.88
31.13 31,41
2.n 33.01
34,38 34.69
35,14 35.46
37.9%9 38.32
39.93 £0.27
£1.96 £2.33
44,10 &k 49
£56.35 &6.75
48.70 49.14
51.20 51.64
53.81 54.28
56.54 — 57.05
59.43 59.95
62.47 63.02
65.65 &&.22
69.00 &9.61
.52 3.6
T6.21 76.89
8c.11¢a) 80.81

1f the Term of the Agresment is extended beyond 2023 pursuant to Article IV hereof, the
norsal peyment rate schedule shali be escalated st 5.1X per yesr,

The QF may structurs asn sccelerated payment rate scheduie that has the same or lower net
present value over the Term as the norms! payment rate schecule using the discount rate
specified in section 8.5.3 hereof and which assumes the Contract In-Service ODate specified as
of the Execution Oste. At the recuest of the QF prior to the commencement of capacity
payments or f§f the Contract In-Service Date differs from the date specified as of the
Execution Date, the accelerated payment rate schedule in this schedule will be recalculsted
so the ratio eof the net present value as of Jeruary 1, 1991, of the recalculated schedule
to the normal payment schedule over the Term s not increased.

(c) Information provided {s -estimated and excliudes the Delivery Yoltsge Adjustment,




APPENDIX C -
RATES FOR PURCHASE OF FIRM CAPACITY AND ENERGY
FRON A QUALIFYIMG FACILITY

SCEDRE 5
Capacity Poysant Adjusteent for OnPesk Capecity Factor Page 1 of 1

CAPACITY PAYMENT

ADJUSTMENT
MULTIPLYING

0,P.C.F, FACYOR

Greater than or Equal to
the Committed O.P.C.F, 1.0

ey 1.5
0.r.C.F.
From 50.0% to

the Committed O.P.C.F. Committed 0.P.C.F.

Betow 350.0% 0

WOTE: O.P.C.F. = Dn-Pask Capacity Factor

c-8



APPENDIX €
RATES FOR PURCNASE OF FIRM CAPACITY AND EXERGY
FROM A GQUALIFYING FACILITY

SCHEDULE &
Performmnce Adjustment Page 1 of 1§

The Performance Adjustment provizion of Article IX §n this Agresment shall be calculsted as follows
esch month asfter the Contract In-Service Oste for all hours in the month:

-t hemr
= PERADJ; = OOk - (CC x 1.0 kr. x CF/100)) x (EPY;, - BPQ)
S (o St b

PERAD), = the Performarce Adjustment for hour {.
ey = the hourly emergy delivered to the Company by the @F during hour i.
< s the Committed Capacity in XM,
s §f the On-Peak Capecity Fector (X) s 50.0X or greater, then CF equals the lesser of
(s) the Committed On-Peak Capscity Fector (X) or (b) the On-Peak Capacity Factor (X);
it the On-Pesk Capacity Factor fs less than 50.0X, then CF ecquals zero.
1 41] = the As-Available Energy Cost in $/KWM for hour {.

22 = the Firm Energy Cost in $/XWH for hour .

Note:

The Performence Adjustment shall not apply o ary hour in which the
following cordition occurs:

(s) the soergy paymnt is determined on the basis of the of
As-Available Erergy Cost;

(b) the Compsny carnot perform fts obligation to receive all’
energy which the QF has mace available for saie at the
Point of Delivery;

(c) the Firm Energy Cost exceeds the As-Available Energy Cost.




APPEMDIX C
RATES FOR PURCNASE OF FIRWM CAPACITY AND EMERGY
FRON A QUALIFYING FACILITY

SCUMEDIRE 7
Charges to Gumlifying Facility Page 1 of 1

Qatomer  Chargey:

The Qualitying Fecility shall be bitled monthiy for the costs of meter reading, billing, and other
sppropriste schinistrative costs. The charge shail be set equal to the stated Custamer Charge of
the Coapany's applicablie rate scheduls for service to the Ouslifying Facitity (oad es & nonm
genersting customer of the Comperty.

on int ' ir g

The Gualifying Facility shall be billed monthly for the costs associated with the operstion,
meintenance, ard repair of the intercormection. Thease irclude (a) the Compeny's imspections of the
intercommection snd (b} maintenance af any equipment beyond that which would be requirsd to provide
rormsl eslectric service to the Qualifying Facility {f no sales to the Compsny were irvolved.

In lisu of peymmnts for actusl charges, the Oualifying Fecility shall pay a monthly charge egmi
to 0.50X of the Intercomnection Costs less the Interconnection Costs Offset. This sunthly rate shail
be adjusted periodically to the same rate appiicable te standerd offer contacts pursusnt ta the rules

in Appendix E.



APPFEXDIX C
uﬁsmmuunmxnmm
FRON A GQUALIFYING FACILITY

SCMEIMLE 8

Delivery Voltage Adjumtment
Page 1 of 1

The OF's erergy peyment witl be muttiplied by a Delivery Voltage Adjustment whose value will dopond upon
({) the delivery voltsge &t the Point of Delivery and (if) the methodolegy spproved by the FPSC to

determine the sdjustment for standard offer contracts pursusnt to the rules in Appendix E.




APPENDIX D

TRANSMISSION SERVICE STANDARDS

1.0 Purpose.

This appendix provides minimum standards required by the Company in the
Transmission Service Agreement and applies to QF’s whose Facility is not directly
interconnected with the Company and who are selling Srm capacity and energy to the

Company.

2.0 Standards for s Selling Firm Capaci d

2.1  The QF shall ensure that, throughout the Term of the Agreement, the
Transmission Service Utility or its lawful successors but no other party shall deliver the
Committed Capacity and electric energy to the Company on behalf of the QF.

22 A proposed Transmission Service Agreement and any amendments
thereto shall be submitted to the Company for its review and consent no less than sixty
(60) days before said Transmission Service Agreement or amendment is proposed to be
tendered for filing with the FERC. Such consent shall not be unreasonably withheld. No
review, recommendations or consent by the Company shall be deemed an approval of any
safety or other arrangements between the QF and the Transmission Service Utlity nor
shall it relieve the QF and the Transmission Service Utility of their responsibility with
respect to the adequate engineering, design, construction and operation of any facilities
other than the Company's Interconnection Facilities and for any injury 1o property or
persons associated with any failure to perform in a proper and safe manner for any reason.
Nothing contained herein shall prevent the Company from exercising any rights that it

D-1



otherwise would have to participate as a full party before the FERC when the

Transmission Service Agreement or amendments thereto is tendered for filing.

23

To ensure the -continuous availability to the Company of the

Committed Capacity during the Term of the Agreement, the Transmission Service

Agreement shall contain provisions satisfying the following minimum criteria:

(0

(i)

(ii)

()

v

the Transmission Service Utility's transmission commitment shall be
for the full amount of the Committed Capacity plus any losses assessed
by the Transmission Service Utility from the Point of Metering to the

Point of Delivery;

the duration of the Transmission Service Ultility’s transmission
commitment shall be for a term at least as long as the Term of the
Agreement with termination provisions that are acceptable to the

Company;

the Transmission Service Ultility'’s transmission commitment shall not
be interruptible or curtailable to a greater extent than the
Transmission Service Utility’s transmission service to its own firm

requirements customers;

The QF and the Transmission Service Utility shall not be permitted
to amend the Transmission Service Agreement in 2 manner that
adversely affects the Company’s rights without the Company's prior

written consent;

the Company shall be provided with prompt notification of any default

under the Transmission Service Agreement;

D-2




()

(vii)

(viii)

(2)

the QF and/or the Transmission Service Utility shall expressly
indemnify and hold the Company harmless for any and all liability or
cost responsibility in connection with the Transmission Service
Agreement and the activities undertaken thereunder, including, without
limitation, any facility costs, service charges, or third party impact

claims;

the Company shall be entitled to reasonable access at all times to
property and equipment owned or controlled by either the QF or the
Transmission Service Utility and at reasonable times to records and
schedules maintained by either the QF or the Transmission Service
Utility, in order to carry out the purposes of the Agreement in a safe,

reliable and economical manner;

unless otherwise agreed by the Company, the Point of Delivery into
the Company’s system shall be defined as all points of interconnection
at transmission voltages between the Company and the Transmission
Service Utility pursuant to any tariffs or interchange agreements on
file with the FERC and in effect from time to time;

the electric- energy made available from thc-Facﬂity' for transmission
to the Company shall be iclcmctcrcd to the Company and shall be
reduced for all losses assessed by the Transmission Service Agreement
from the Point of Metering to the Point of Dclivcry-, the electric
energy as so adjusted shall be considered the electric energy delivered
to the Company for billing purposes and shall be considered as if
within the Company’s Control Area, provided that the Transmission
Service Ultility can deliver and the Company accept the electric energy

as so adjusted; ‘ ;



(x)

As an alternative to section 2.3(ix) hereof, electric energy from the
Facility shall be scheduled for delivery to the Point of Delivery by the
Transmission Service Utility and such electric energy as is scheduled

shall be considered as electric energy delivered to the Company for

billing purposes.

The Transmission Service Utility and the Company shall coordinate
with one another concerning any inability to deliver or receive the
electric energy as adjusted pursuant to section 83 (ix) hereof.
Whenever the Transmission Service Ultility is unable to deliver or the
Company does not accept such energy, such energy shall no longer be
considered within the Company’s Control Area if energy is delivered

pursuant to section 2.3(ix) hereof; and
a contact person for the Transmission Service Utility shall be

designated for day-to-day communications between the Transmission

Service Utility and the Parties.
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APPENDIX E :
FPSC RULES 25-17.080 THROUGH 25-17.091



Supp. No. 157 CONSERVATION COALS AND REIATED MATTIERS CHAPTER 25~17

PART IXI

UTILITIZS' ORLIGATIONS WITN RECARD TO
COGENIRATORS AND SMALL POWER PRODUCERS

~3=17.080 Definitioos and Qualifying Criteris

25-17.081% Reserved

25-17.082 The Utility's Obligation to Purchase

25-17.0825 As-Availadle Ensrgy

2%-17.083 Pirs Energy aad Capacity (Reapealed)

25-17.0831 Contracts (Repealed)

25-17.0832 PFirm Capacity and Ensryy Contracts

25-17.0833 Planning Hearings

25-17.083¢ Settlement of Disputes im Contract Negotistions

25-17.0835 Wheeling (Repesled)

25-17.084 The Utility's Obligation to Sell

25~-17.085 Resarved

25-17.086 Periods During Whick Purchases Are Not Reguired

25-17.087 Interconnsctios and Standards

25-17.088 Transmission Service for Qualifying Pacilities (Repealed)
25=-17.0882 Traosmission Service Not Required for Self-Service (Rapealed)
25-17.0883 Conditions Requiring Trassmission Bsrvice for Self-service
25-17.089 Trapsaission Sarvice for Qualifying Facilities

25-17.0%0 Reserved

25-17.09) Governmentsl Solid Waste Emergy and Capacity

25~17.080 Dafinitions and Qualifyisng Criteris.

(1) For the purpcae of these rules the Commission adopts the Federsl Energy
Regulatory Coemission Rules 292.101 through 292.207, effective March 20, 1980,
regarding definitions and criteria that a small power producer or cogenerator must
seet to achieve the status of ¢ qualifying facility. Saall power producers and
cogenerators wvhich fail to meet the FERC criteria for achieving qualifying facility
status but otherwise meet the objectives of economically reducing Florida's
dependence on oil and the sconomic defarral of utilicty power plant expenditures zay
petition the Commission toc be granted qualifying facility status for the purpese
of receiving energy and capacity payments pursuant to these rules.

{2) In general, under the FERC regulations, a small power producer is §
qualifying facilivy {f:

{a) the small power producer does not exceed 80 MW: and

(b) the primary {at least 50%) energy source of the small power producer is
piomass, wasts, or another renewable resource; and .

{(¢) the small power production facility is not owned by a person primarily
engaged in the generation or sale of electricity. This criterion is met if less
than 50% of the equity interest in the facility is owned by a utility, utility
holding company, or a subsidiary of thenm.

(3} In general, under the FERC regulations, 8 cogenerater is a qualifying
faclilicy Af:

(a) the useful thermal energy cutput of g topping cycle cogeneration facility
is not less than 5\ of the facility’'s total energy ocutput per year; and

(b) the useful power output plus half of the useful thermal energy output of
2 topping cycle cogeneration facility built after March 13, 1980, with any energy
input of natural gas or oil is greater than 42.5\ or 45\ if the useful therma)
energy output ie less than 15V of the total energy output of the facility; and

(c) the useful power output of a bottoming ¢ycles cogeneration facility builct
after March 13, 1580, with any energy input as supplementary firing of natural gas
or oil is not less than 45V of the natural gas or oil input on an annual basis; and
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{d} the cogensaration facility is not owned by a person primarily engaged in
the generation or sale of electricity. This criterion is met if less than SOV of
the equity interest in the facility is owned by a utility, utility holding company,
or a subsidiary of them.

Specific Authoritys 366.05(9), 3350.127(2), Pr.S.
Law Iaplessnted: 364.05(9), F.S.
Bistory:t New 5/11/81, amended %/4/8), formerly 25-17.80.

25-17.08)1 Resarvad.

25-17.0812 The Utility’'s Obligation to Purchass; Customer's Salection of
Billiag Method.

{1) Dpon compliance Dy the qualifying facility with Rule 25-17.087, each
utility shall purchase electricity produced and sold by qualifying facilities st
rates which have been agreed upon by the utility and qualifying facility or at the
utility's published tariff. Each utility shall file a tariff or tariffs and a
standard offer contract or contracts for che purchase of energy and capacity frem
qualifying facilities which reflects the provisions set forth in these rules.

(2) Unless the Commission determines that alternative metering requirements
cause no adverss effect on the cost or reliability of electric service to the
utility‘s general body of customers, each tariff and standard cffer contract shall
specify the following metering requirements for billing purposes:

{8} Bourly recerding meters shall be required for qualifying facilities with
an installed capacity of 100 kilowatts or more.

(b} For qualifying facilities with an installed capacity of less than 100
kxilowatts, at the option of the qualifying facility, either hourly recording
meters, cdual kilowatt-~hour register time-of-day meters, of standard kilowatt-hour
meters shall be installed. Unless special circumstances warrant, meters shall be
read at monthly intsrvals on the approximate corresponding day of each meter
‘reading period.

(3)(a) A qualifying facility, upon entering iato a contract for the sale of
firm capacity and energy or prior to delivery of as-available snergy to & utility,
shall elect tc make sither simultanecua purchases froa the interconnecting utility
and sales to the purchasing utility or net sales to the purchasing utility. Once
made, the selectlon of a Dilling methodslogy may only be changed:

1. when & qualifying facility selling as-available energy enters into
a negotiated contract or standard offer contract for the sale of
firm capacity and energy; or

2. when a firm capacity and energy contract expires or is lawfully
terminated by either the qualifying facility or the purchasing
utility; eor '

3. when the qualifying facility is selling as-available energy and has
not changed billing methods within the last twelve months; and

4. vhen the election to ¢change billing sethods will noat contravene the
provisions of Rule 25~17.0832 or any contract between the qualifying
facility and the utilicy.

Firm capacity and energy contracts in effect prior to the effective date of this
rule shall remain unchanged.

{b} 1f a qualifying facility elects to change billing methods in accordance
with this rule, such change shall be subject to the following provisions:

1. upon at least thirty days advance written notice;

2. upon the installation by the uytility of any additional metering
equipment reasonably required to effect the change in billing and
upon payment by the gqualifying facility for such metering equipment
and its fnstallation; and
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3. upon completion and approval by the utility of any alterations to
the interconnection reasonably required to effect the change in
billing and upon payment by the gqualifying facility for such
alterations. ’

(c} Should a qualifying facility elect to make simuyltanecus purchases and
sales, purchases of electric eervice by the qualifying facility £roo the
interconnecting utility shall be billed at the retalil rate schedule under which the
qualifying facility load would receive service as & non-generating customer of the
utility; esales of electricity delivered by the qualifying facility to the
purchasing utility shall be purchased at the utility’'s avoided ensrgy and capacity
rates, where applicable, in accordance with Rules 25-17.0825 and 25-17.0832.

(d) Should a qualifying facility elect & net billing arrangement, the hourly
net eneargy and capacity sales dalivered to the purchasing utility shall be
purchased at the utility's avoided energy and capacity rates, where applicable, in
accordance with Rules 25~17.082S and 25-17.0832; purchases from the intercennecting
utility shall be billed pursuant to the utility's applicable standby service or
supplemental service rate schedules.

{4)(a} Payments for energy and capacity sold by a qualifying facility shall
be rendered monthly by the purchasing utility and as promptly as possible, normally
by the twentieth business day following the day the seter is read, The
kilowatt-hours sold by the qualifying facility, the applicable avoided energy rate
at which payments were made, and the rate and amount of the applicable capacity
payment shall accompany the payment by the utility to tbe qualifying facility,

(b} Where simultaneous purchases and sales are made by & qualifying facility,
avoided energy and capacity payments to the qualifying facility may. at the option
of the qualifying facility, be shown a&s a credit to the qualifying facility's bill;
the kilowatt-hours produced by the qualifying facillity, the avoided energy rate at
which paywents were sade, and the rate and amount Of the capacity payment shall
accompany the bill to the qualifying facility. A credit shall not exceed the
asount of the qualifying facility's bill from the utility and the excess, if any,
shall be paid directly to the qualifying facility in accordance with this rule.

(s A utlility smay require & security deposit froma each interconnected
qualifying facility in accordance with Rule 25-6.097 for the qualifying facilicy's
purchase of power from the utility. Fach utlility's tariff{ shall contain specific
criteria for determining the applicability and amount of a deposit from an
interconnected qualifying facility consistent with projected net cash flow on a
. monthly basis.

{6) Zach utility shall keep separate accounts for sales to qualifying
facilities and purchases from qualifying facilities.

.gpscific Authority:  366.051, 350.127(2), r.s.

Law Inplemsnted: 366.051, r.s.
Zistory: New S/13/81, Amesnded 9/4/83, formerly 25-17.82, ssended 10/25/90.

25~17.0825 As-Available Energy.

(1} As-avallabls enargy is energy produced and sold by a qualifying facility
on an hour~by-hour basis for which contractual commitments as to the quantity,
time, or reliability of delivery are not required. Each utility shall purchase
as-available energy from any qualifying facility. As-available energy shall be
sold by & qualifying facility and purchased by a utility pursuant to the terms and
condi{tions of @ published tariff or a separately negotiated contract.

As-available energy sold by a qualifying facility shall be purchased by the
utility at a rate, in cents per kilowatt-hour, not to exceed the utility's avoided
snergy cost. Because of the lack of assurances as to the quantity, time, or
rellability of delivery of as-avalilable energy, no capacity payments shall be made
to & qualifying facility fer the delivery of as-available energy.

(a) Tariff Rates: Each utllity shall publish a tariff for the purchase of
as~avalilable energy from qualifying faclilities. EPEach utility's published tariff
shall state that tl'}- rate of payment foOr as-available energy is the utlility's
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avoided energy coat as dafined in sybsection (2) of this rule, less the sdditional
costs directly attributable to the purchase of such energy from & qualifying
faclility. The additional costs directly associated with the purchise of
as-available snergy from qualifying facilities shall be specifically identified in
the utility's tariff.,

{(b) Contract Rates: TEach utllity say enter intc a separately negotiated
contract for the purchase of as-available energy from a qualifying facilicy. All
contracts for the purchase of as-available energy between a qualifying facilicy and
@ utility shall be filed with the Commission within 10 working days of their
signing. Those qualifying facilities wishing to negotiate & contract for the sale
of firm capaclty and energy with terms different from those in & utility's standard
offer contract say do so pursuant to Rule 25-17.0832(2). Whers parties cannot
agzres on the terms and conditions of & negotiated contract, either party say apply
to the Comnission for relief pursusant to Rule 25-17.0834.

{2)(a) Avolded enargy costs associated with as-avallable energy ace defined
as the utility's actual avoided snergy cost before the sale of lLaterchange snergy.
Avoided energy costs associated with as-available snergy shall be all costs the
utility avoided due to the purchass of as-available energy, including the utility's
incremental fuel, identifiable variable operating and maintenance expense, and
identifiadle variable utility powver purchasss. Demonstrable utility administrative
costa required to calculate avoided anergy costs B3y be deducted from avoided
anecgy payments. Avoided line losses reflecting the voltage at which generation
by the qualifying facility is received by the utility shall also be included in the
deteraination of avoided energy costs. Zach utility shall calculate its avoided
snergy cost assocciated with as~available energy deterministically, on an
hour~by-hour basis, after accounting for interchange sales which have taken place,
using the utility's actual avcided energy cost for the hour, &s affected Dy the
output of the qualifying facilities connected to the ytility's systea. A segawart
- block size at least squal to the most recent avallable estimate of the combined
average hourly generation of all qualifying facilities saking energy sales basad
on the utility’'s as-available energy rate to the utility shall be used to calculate
the utility's hourly avoided energy costs associated with as-available enasrgy. For
the purpose of this subsection, interchange sales are inter-utility sales vhich are
provided at the option of the selling utility exclusive of central pool dispateh
transactions.

(b} Each utility's tariff shall include a description of the methodology to
be used in the caloculation of avoided anergy ¢oet implementing subsection (2) of
this Rule. ZEach utility's implementation methodology shall specify the method by
which the utility's incremental fuel and operating and saintanance costs and line
losses are determined.

AN () ror quallfying facilities with hourly recording meters, monthly
payments for as-available energy shall be made and shall be calculated based on the
product of: (1) the utility's actual aveided energy rate for each hour during the
ponth; and (2) the Qquantity of energy scld by the qualifying facility during that
hour.

{b) ror qualifying facilities with dual kilowatt-hour register time-of-day
meters, monthly payments for as-available energy shall be calculated based on the
average of the utility's actual hourly avoided energy rate for the on-peakx and
off-peak periods during the month.

(e} Por qualifying facilities with standard kilowatt-hour weters, monthly
payments for as-avallable energy shall be calculated based on the iverage of the
utility's actual hourly avoided energy rates for the aff-peak periods during the
wonth.

(4) Each utility shall file with the Commission by the twentieth busineas day
of the following month, & monthly report of their actual hourly avoided enecgy
caosts, the average of their actual hourly avaided energy costs for the on-peak and
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off-peak periods during the month, and the average of their actual hourly avoided
energy costs for the month with the Commission. A copy shall be furnished to any
individual who requests such Llnformation.

(S) Upon request by a4 qualifying facility or any interested person, each
utility shall provide within 30 days its most current projections of its generation
wix, fuel price by type of fuel, and at least a five year projection of fuel
forecasts to estimate future as-available energy prices as well as any other
information reasonably required by the qualifying facility to project future
avoided cost prices including, but not limited to, a4 24 hour advance forecast of
hour-by~-hour avoided energy costs. The utility may charge an appropriate fee, not
to exceed the actual cost of production and copying, for providing such
information.

(6) Utility paymeants for as-available energy made to qualifying facilities
purauant to the utility's tariff shall be recoverable by the utility through the
Commiswion‘'s periodic raview of fusl and purchased power. Utility payments for
as-available energy made to qualifying facilities pursuant to & separately
negotiated contract shall be recovarable by the utility through the Commission’s
periodic review of fuel and purchased power coets if the payments are not
reasonably projected to result in higher cost electric service to the utility's
general body of ratepayers or adversely affect the adequacy or reliability of
slectric service to all customers.
gpecific Autbority: J64.051, 350.127(2), P.S.

Law Implesented: 366.051, r.s.
Eistory: New $/4/83, formerly 25-17.82, amended 10/25/90.

25-17.083 Firm Energy aand Capacity.
Specific Authority: 366.04(1), J66.05(1), 366.05(9), 350.127(2), r.S.
law Implemented: 36&£.05(9), F.S. .
Sistory: MNew %/4/83, formerly 25-17.83, Repealed 10/235/90.

25-17.0831 Countracts.
Specific Autbority: 366.03(9), 350.127(2), Pr.S.
law Implamentad: 366.05(%), P.5.
Kistory: New 5/13/81, amended 9/4/83, formerly 25-17.331, Repealed 10/35/90.

25-17.0812 Pirs Capacity and Energy Contracts.

(1) Tirm capacity and energy are capacity and energy produced and sold by a

qualifying facility and purchased by a utility pursuant to a negotiated contrac:
" or a standard offer contract subject to certain contractual provisiocns as to the
quantity, time and reliability of delivery.
. () Within one working day of tha exscution of a negotiated contract or the
receipt of a signed standard offer contract, the utility shall notify the Director
of the Division of Electric and Gas and provide the amount of committed capacity
and the avoided unit, L{f any, to which the contract should be applied.

(b) Within 10 working days of the axecution of & negotliated contract for the
purchase of firm capacity and energy or within 10 working days of receipt of 1
signed standard offer contract, the purchasing wutility shall file with the
Commission a copy of the signed contract and a summary of its terms and conditions.
At a minimum, such & summary shall report: ,

1. the name of the utility and the owner and/or operator of the
qualifying facility, who are signatoriss of the contrace;

2. the amount of committed capacity specifisd in the contract, the size
of the faclility, the type of the facility its location, and its
lnterconnection and transmission requirements;

3. the amount of annual and on-peak and off-peak energy expected to be
delivered to the utility;

4. the type of unit being avoided, ite size and its in-service year;

5., the in-service date of the qualifying facility; and
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§. the date by which the delivery of firm capacity and enreryy is
sxpected to commence.

{c) Prior to the anticipated in-service date of the avoided unit specified in
the contract, & qualifying facility which has negotiated a fitm capacity and enecqy
contract or has accepted & utllity’s standard offer contract may sell as-avaiiladble
energy to any utility pursuant to Rule 25-17.082§.

{2) Negotlated Contracrs. Utilities and qualifying facilities are enccuraged
to negotiate contracts for the purchase of firm capacity and energy. Sueh
contracts will ba considered prudent for cost recovery purpeses if it is
demonstrated that the purchase of firm capacity and enerqgy from the qualifying
facility pursuant to the rates, terms, and other conditions of tha contract can
reasonably be expectad to contribute towards the deferral or avoidance of
additional capacity construction or other capacity-related costs by the purchasing
utility at a cost to the utility's ratepayers which does not exceed full avoided
costs, giving consideration to the characteristics of the capacity and energy to
be delivered by the qualifying facility under the contract. Negotiated coatriacts
shall not be evaluated against an avoided unit in a standard offer contzrac:, thus
preserving the standard offer for small qualifying facilities as described in
subsection (3). 1n reviewing negotiated firm capacity and snergy contracts £or the
purpose of cost recovery, the Coemission shall consider factors relating to the
contract that would impact the utility's general body of retail and whalesale
customers including:

{a) whether additlional firm capacity and energy is needed by the purchasing
utility and by Plorida utilities from a statewide perspective; and

{b) whether the cumulative present worth of firm capacity and energy payments
made to the qualifying facility over the term of the contract are projectsd ta be
no greater than:
the cumulative present worth of the value of a year-by-~ysar deferral

of the construction and operation of generation or parts therecf{ by
the purchasing utility over the term of the contract; calculated in
accordance with subsection {4) and paragraph (5){a) of this rule,
providing that the contract is designed to contribute towards the
deferral or avoidance of such capacity; or

2, the cunmulative presant worth of cther capacity and snezgy related
costs that the contract is designed te avoid such as fuel, operation
and maintenance expenses Oor alternative purchases of capacity,
providing that the contract is designed to avoid such costs; and

(¢) to the extent that annusal firm capacity and energy payments male to the
qualifying facility in any year exceed that year's annual value of deferring the
construction and operation of generation by the purchasing utility or other
capacity and energy related costs, whether the contract contains provisions to
ensure repayment of such payments exceeding that year's value of deferring that
capacity in the svent that the qualifylng facility fails to deliver firm capacicy
and energy pursuant to the terms and conditions of the contract; provided, hovever,
that provisions to ensure repayment may be based on forecasted data; and

(d) considering the technical reliability, viability and financial stability
of the qualifying facility, whether the contract contains provisicons to protect the
purchasing utility‘s ratepayers in the event the qualifying facility fails to
deliver firm capacity and energy in the amount and times specified in the contract.

(3) Standard Offer Contracts. ;

{a} Upon petition by a utility or pursuant to a Commission action, each pubdlic
utility shall submit for Commission approval a tariff or tariffs and a astandarcd
offer contract or contracts £or the purchase of firm capacity and energy from small
qualifying facilities less than 75 megawatts or from $o0lid waste facilitias as
defined in Rule 25-17.091.

{b} The rates, terms, and other conditions contained in each utility’s
standard offer contract or contracts shill be bassd on the need for and equal to
the avoided cost of deferring or avoiding the construction of additional generatic

L)
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capacity or parts thereof by the purchasing utility. Rates for payment of capacity

scld by a qualifying facility shall be apecified in the contract for the duration

of the contract. 1In reviewing a utllity's standard offer contract or contracts,
the Commission shall consider the criteria specified in paragraphs (2}){a) through

{2)(d) of this rule, as well as any other information relating to the determination

of the utllity’'s full avoided costs.

(¢} In lisu of a separately negotiated contract, a qualifying facility under

7% megawatts or a solid waste facility as defined in Rule 25-17.091(1), F.A.C., may

accept any utility’'s standard offer contract. Qualifying facilities which are 75

megawatts or ¢reidter mAy negotiate contracts for the purchase of capacity and

energy pursuant to subsection (2). Should a wtility fail to negotiate in good
falth, any qualifying facility may apply to the Commission for relief pursuant to

‘ul. 25"1’-033‘; P.R.C.

- {(d} Within 60 days of receipt of a signed standard cvffer contract, the utilirvy
shall either accept and sign the contract and return it within five days to the
qualifying facllity or petition the Commission not to accept the contract and
provide justification for the refusal. Such petitions may be based on:

1. a reascnable allegaticn by the utility that acceptance of the
standard offer will exceed the subscription limit of the avoided
unit or units; or ’

2. material evidence that because the qualifying facility is not
financially or technically viable, it is unlikely that the comeitted
capacity and energy would be made availadble to the utility by the
date specified in the standard offer.

A standard offer contract which has been accepted by & qualifying facility shall

apply towards the subscription limit of the unit designated in the contract

effective the date the utility receives the accepted contract. If the contract is
not accepted by the utility, its effect shall be removed from the subscriptios
limit effective the date of the Commission order granting the utility’'s petition.

g (e) Minimus Specifications. Each standard offer contract shall, at minimua,

spacify:

e . the avoided unit or units on which the contract is based;

2. the total amount of committed capacity, ln segawatts, needed to
fully subscridbe the avolded unit specified in the contract;

3. the payment options available to the gualifying facility including
all financial and econcmic assumptions necessary to calculats the
firm capacity payments available under sach payment opticn and an
{llustrative calculavion of firm capacity payments £for a minimuam ten
year term contract commencing with the in-service date of tre
avoided unit for each payment option;

4. the date on which the standard contract offer axpires. This daze

* shall be at least four years before the anticipated in-service dace

of the avoided unit or units unless the avoided unit could bde
constructed in less than four years, or wvhen the subscripticon limit
has been reached;

5. the date by which firm capacity and energy deliveries from the
qualifying facility to the utility shall commence. This date shall
be no later than the anticipated in-service date of the avoided unit
apecified in the contract;

6. the periocd of time over vhich firm capacity and energy shall be
delivered from the qualifying facllity to the utility. Firm
capacity and snergy shall be delivered, at a minimum, for a period
of ten years, compencing with the anticipated in-service date of the
avoided utiit specified in the contract., At a maximum, firm capacity
and energy shall bea delivered for a period of time equal to the
anticipated plant life of the avolided unit, commencing with the
anticipated in-service date of the avoided unit;
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the minimum performance standards for the delivery of firm capacity
and energy by the gqualifying facllity during the utility's daily
seasconal peak and off~peak periods. These performance standards
shall approximate the snticipated peak and off{-peak availability and
capacity factor of the utility's avoided unit over the term of the
contrace;

provisions o ensure repayment of payments to the extent that annual
firm capacity and energy payments made o the qualifying facility in
any year exceed that year's annual value of deferring the aveoided
unit specified in the contract in the event that the qualifying
faclility falls to perform pursuant to the terms and conditions of
the contract. Such provisions may bes in the form of a surety bond
or equivalent assurance of repayment of payments excseding the
ysar-by-ysar valus of deferring the avoided unit specified in the
contract.

(£) The Commission may approve contracts that specify:

1'

provisions to protect the purchasing utility's ratepayers in the
event the qualifying facility falls to deliver firm capacity and
energy in the amount and timee specified in the contract which may
be in the form of an up-froat payment, surety bond, or equivalent
assurance of payment. Such payment or surety shall be refunded upon
completion of the facility and demonstration that the facility can
deliver the amount af capacity and energy specified in the contrace;
and

a listing of the parameters, including any impact on electric power
transfar capability, assoclated with the qualifying facility as
compared to the avoided unit necessary for the calculation of the
avoided cost.

{g) Firm Capacity Payment Optiocns. Each standard offer contract shall alsoc
contain, at & minimum, the follewing options for the payment of firm capacity
delivered by the qualifying facility:

value of deferral capacity psyments. Value of deferral capacity
payments shall coomence on the anticipated in-service date of the
avoided unit. Capacity payments under this option shall consist of
monthly payments escalating annually of the avoided capital and
fixed operation and maintenance sxpense associated with the avoided
unit and shall be equal to the value of a year-by-year deferral of
the aveoided unit, calculated in accordance with pazagraph (5}la) of
this rule.

Early capacity payments. Each standard offer contract shall-specify
the earliest date prior to the anticipated in-service date of the
avoided unit when early capacity payments siy comsence. The early
capacity payment date shall be an approximation of the lead time
required to site and construct the avoided unit. Early capacity
payments shall consist of monthly payments escalating annually of
the avoided capital and fixed operation and maintenance expsnse
assaciated with the avoided unit, calculated in conformance with
paragraph (5)(b}) of the rule. At the option of the qualifying
facility, early capacity payments ady commencs at &ny time after the
specified early capacity payment date and before the anticipated
in-service date of the avoided unit provided that the qualifying
facility ls delivering firm capacity and energy to the utility.
Where sarly capacity payments are elected, the cumulative present
value of the capacity paywents made to the qualifying facility over
the term of the contract shall not exceed the cusulative present
value of the capacity payments which would have been made to the
qualifying facility had such payments been made pursuant to
subparagraph (3)(g)l of this rule.
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3. Levelized capacity payments. lLevelized capacity payments shall
commence on the anticipated in-service date of the avoided unit.
The capital portion of capacity payments under this option shall
consist of equal monthly payments over the term of the contract,
calculated in conformance with paragraph (5} (¢} of this rule. The
fixed operation and maintenance portion of capacity paymenzs shall
be equal to the value of the year-by-year deferral of fixed
operation and maintenance expense associated with the avoided unit
calculated in conformance with paragraph (S)(a) of this rule, Where
levelized capacity payments are elected, the cumulative present
value of the levelired capacity payments made to the qualifying
facility over the term of the contract shall not axceed the
cumulative present value of capacity payments which would have been

T made to the qualifying facllity had such payments been made pursuant

to subparagraph (3)(g)}l of this rule, value of deferral capacity

. payments.

4. Early levelized capacity payments. Each astandard offer contract

| shall specify the sarliest date prior to the anticipated in-service
date of the avoided unit when early levelized capacity payments may
compencs. The early capacity payment date shall ba an approximation
of the lead time required to site and construct the avoided unit.
The capital portion of capacity payments under this option shall
consist of equal monthly payments cover the term of the contract,
calculated in conformance with paragraph (5)}{(c) of this rule. The
fixed operation and maintenance expense shall be calculated in
conformance with paragraph (5)(b) of this rule. At the option of
the qualifying facility, early levelized capacity payments shall
commence At any time after the specified early capacity date and
before the anticipated in-service date of the avoided unit provided
that the qualifying facility is delivering firm capacity and energy
to the utllity. Where early levelized capacity payments are
alected, the cumulative present valus of the capacity payments sade
to the qualifying facility over the term of the contract shall not
exceed the cumulative present value of the capacity payments which
would have been made to the qualifying facility had such payrments
been made pursuant to subparagraph (J)}(gjl of this rule.

{4) Avoided Energy Payments.

(a)} For the purpose of this rule, avoided energy costs associited with firm
energy sold to a utility by a qualifying facility pursuant to a utility’s standard
offer contract shall commence with the in-services date of the avoided unit
- specified in the contract. Prior to the in-seIvice date of the avoided unit, the
qualifying facility may sell as-available energy to the utility pursuant to Rule
25-17.0828,

{b} To the extent that the avoided unit would have been operated, had that
unit been installed, avoided energy costs &ssociated with firm energy shall be the
energy cost of this unit. To the extent that the avoided unit would not have been
operatad, the avoided energy costs shall be the as-available avoided energy cost
of the purchasing utility. During the periocds that the avecided unit would not have
been cperated, firm energy purchased from qualifying facilities shall be treated
as as-available energy for the purposes of determining the megawatt bBlock size in
Rule 25-17.0825(2)(n).

(c) The energy cost of the avoided unit specified in the contract shall be
defined as the ccat of fuel, in cents per kilowatt~hour, whiélf would have been
burned at the avoided unit plus variable operation and maintenance expense plus
avelded line losses. The cost of fuel shall be calculated as the average market
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price of fuel, in cents per million Btu, assoclated with the avoided unit
sultiplied by the average heat rate associated with the avoided unit. The variable
operating and maintenance expense shall be eatimated based on the unit fuel type
and technology of the avoided unit,

(5) cCalculation of standard offer contract firm capacity payment options.

(a) Calculation of year-by-year value of deferrsl. The year-by-ysar value of
deferral of an avoided unit shall be the difference in revenue requirements
asgociated with deferring the avoided unit one year and shall be calculated as
follows:

( ]
{ 1 1= {1+ ip} ] : o ll

YAC = 1 { RI { (1 +r *
B- 32 (D {1-(1*ip)%1 n ]
} { (1 +r )71 ;

Where, for a one yesar delecrai:
VAC. = .utility's monthly value of avoided capacity, in dollars per kilowatt
B per month, for each month of year nj
| 4 » present value of carrying charges for one dollar cf {nvestoent over
L years with carrying charges computed using average annual rate
base and assumed to be paid at the middle of sach year and presant
value to the middle of the first year;
I - total direct and lndirect cost, in mid-year dollars per kilowatt
n including AFUDC but excluding CWIP, of the avoided unit with an
in~service date of year n, including all identifiable and
quantifiable costs relating to the construction of the avoided unit
that would have been paid had the avoided unit been constructed;

0 s total fixed operation and maintenance expense for the ysar n, in
n mid-year dollars per kilowatt per year, of the avoided unit;
i s annual escalation rate associated with the plant cost of the avoided
unit(s);
i = annual escalation rate associated with the operation and maintenance
o expense of the avaided unit(s);
4 = annual discount rate, defined a» the utility's incresental afrter tax
cost of capital;
L » expected life of the avoided unit; and
n = year for which the avoided unit is deferred stariing with ics

original anticipated in-service date and eading with the termination
of the contract for the purchase of firm energy and capacity.

(b} Calculation of early capacity payments. HMonthly early capacity payments
shall be calculated as follows: :

A = A_(1+ip (m-1) * Ao (1 + io) (m~1) for ma=] ta t
B € 12 12 Whece: A

= monthly early capacity payments to be made to the qualifying facilicy
for each month of the contract year n, in dollacs per kilowatt per

month; .
i - annual escalation rate associated with the plant cost of
the avoided unit; -
1 = annual escalation note associated with the operation and
© maintenance expanse of the avoided unit(s);

n = year for which early capacity payments to' &
qualifying facility are made, starting in year one
and ending in the year t;
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Al
t 0 the term, in years, of the contract for the
purchase of firm capacity;

{ )

( (1 + ip) 1

A - F { 1 = (1 +r) |
[ =

( 1+ 5p)f |

[ I - (1 +r) ]

{ }

Where: T =- the cumulative present value iln the year that the
contractual payments will begin, of the avoided
capital cost coopenent of capacity payments which

- would have been made had capacity paymants
comzenced with the anticipated in-service date of
the avoided unit(s); and

4 - annual discount rate, defined as the utility's
incremental after tax cost of capital_: and
( |
{ (1 + Lo} 1
A = G { 1 = (1 + ) ]
° ¢ (1« Loyz ]
( 1 - (1+r) }
{ )
Where: G = The cumulative present value in the year that the

contractual payments will begin, of the avoided fixed
cperation and maintenance expense component of capacity
paysents which would have been made had capacity paymants
commenced with the anticipated in-service date of the
: avoided unit.
(c) Levelized and early levelized capacity payments. Monthly levelized
and early levelized capacity payments shall be calculated as follows:

P, = F x 4 +« 0
L 2 1-en~t
Where: ’L L the monthly levelized capacity payment, starting on
or prior to the in-service date of the avoided unit;
r. = the cumuylative present value, in the year that the

contractual payments will begin, of the avoided capital
cost component of the capacity payments which would have
been made had tha capacity payments not been levelized;

r - the annual discount rate, defined as the utllity-s
incremental after tax cost of capital; and
= the term, in years, of the contract for the purchase of
firm capacity.
0 - the monthly fixed operation and sajntenance component of

the capacity payments, calculated in accordance with
paragraph (5)(a) for levelized capacity payments or with

paragraph (5)(b) for early levelized capacity payments.
(6) Sale of Excess Pirm Enerqgy and Capacity. To the extent that fimm
energy and capacity purchased from a qualifying faclility pursuant to a
standard offer contract or an individually negotiated contract ie not needed
by the purchasing utility, these rules shall be construed to encourage the
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purchasing utility to sell all or part of the energy and capacity to the
utility in need of energy and capacity 4t a mutually agreed upon price which
is cost effective to the ratepayers.

{7) Upon request by a qualifying facility or any interested person,
sach utility shall provide within 30 days its most current projections of-
its future generation mix including type and timing of anticipated
generation additions, and at least a 20~year projection of fuel forecasts,
as well as any other information reasonably required by the qualifying
facility to project future avoided cost prices. The utility may charge an
appropriate fee, not to exceed the actual cost of preduction and copying,
for providing such information.

{(8)(a} Tirm energy and capacity payments made to & qualitfylng facility
pursuant to a separately negotisted contract shall be rscoveradble by a
utility through the Commission's periodic review of fuel and purchised power
costs if the contract is found to be prudent in accordance with subsection
(2} of this ruls.

{b} Upon acceptance of the contract by both parties, firm energy and.
capacity payments made to a qualifying facility pursusnt to a standard offer
contract shall be recoverabls by & utility through the Commission’s periodic
revisw of fual and purchased power costs.

{c) Pirm energy and capacity payments made pursuant t¢ a standard offer
contract signed by the qualifying facility, for which the utility has
patitioned the Commission to reject, is recoverable through the Commission’s
periodic review of fuel and purchased power costs if the Commission requires
the utlility to accept the contract because (it satisfies subsection (J) of
this rule.

Specific Authority: 350.127, J66.04(1), 366.051, J66.05(8), P.5.
Law Implemsgted: 3166.0351, 403.503, r.s.
Eistory: MNew 10/35/90.

25-17.0833 Planning Bearings.

{1} Upon petition or on its own motion, the Coamission shall
pericdically review optimal generation and transaission plans from a
statevide and individual utility perspective. In connection with these
proceedings, the Comeuission shall-eonsider the need for capacity from both
a statevide and individual utility perspective, the adequacy of the
transmission grid, and other strategic planning concerns affecting the
- Plocrida electric grid.

{2} Upon petition, or on its own motion, the Commission, as needed,
_shall review individual utility generation and expansion plans at any time,
3”Cific Authefitrl 3“-05(.,; 3“.051, 350'1:7{:" r.8.

Law Implemented: 366.05]1, P.S3. -

Ristory: MNew 10/25/9%0.

25-17.0834 Settlement of Disputes is Contract MNesgotiatioms.

{1} Public utilities shall negotiate in qood faith for the purchase of
capacity and energy from qualifying facilities and interconnection with
qualifying facilities. In the event that a utility and ¢ qualifying
facility cannot agree on tha rates, terms, and other conditions for the
purchase of capacity and energy, either pazrty may apply to the Coranigaion
for relisf. Qualifying facilities may petition the Commission to order a
utility to sign a contract for the purchase of capacity and enecgy which
does not exceed & utility's full avoided casts as defined in J3€6.0S1,
Florida Statutes, should the Commission find that the utility failed to
negotiate ia good faith. 5. o

{2} To the extent possible, the Cormission will dispose of an
application for relief within 90 days of the filing of a petition by sither
a utility or a qualifying facilicy.
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{3} If the Commission finds that a utility has faliled to negotiate or
deal in good faith with qualifying facilities, or has explicitly dealt in
bad faith with qualifying facilities, it shall impose an appropriate penality
on the utility as approved by sectlon 350.127, Florida Statutes.

Specific Authority: 366.051, 350.127(2), r.s.
Law Implemented: 346.051, P.S.
Nistory: Mew 10/25/9Q.

25-17.0835 Wheseling.
Specific Ruthority: 366.05(%), 1%0.127(2), r.8.
Ristory: New %/4/83, vepealed 10/4/85, forwerly 25-17.8135,

25-17.084 The Utility‘'sm Obligation to Sell.

Uoon compliance with Rule 25-17.087, each utility shall sell energy to
. qualitying facilities at rates which are Just, reasonable, and
non-~discriminatory.

Law Inpleamented: J366.05(%), F.S.

Ristory: New 5/13/81, amended 9/4/83, formarly 25-17.84.

2%5-17.085 Reserved.

25-17.086 Periods During Which Purchases ars oot Required.

Where purchases from a qualifying facility will impair the utility's
ability to give adequiate service to the rest of its customers or, due to
operational circumstances, purchases from qualifying facilities will result
in costs greater than those which the utility would incur if it did not make
such purchases, or otherwviss place an undus burden on the utility, the
utility shall be relieved of its cbligation under Rule 25-17.082 to purchase
eslectricity from a qualifying facility. The utility shall notify the
qualifying facility(ies) prior to the instance giving rise to those
conditions, if practicable. If prior notice Les not practicable, the utility
shall notify the qualifying facility(ies) as soon as practicable after the
fact., In sither event the utility shall notify the Commission, and the
Coomission staff shall, upon request of the affected qualifying
facility(ies), lnvestigate the utility's claim. WNothing in this section
shall operate to relieve the utility of its general obligation to purchase
pursuant to Rule 25-17.082,

Spacific Authority: 366.05(9), 350.127(2), r.S.
Law Implemented: 366.05(%), r.3.
Eistory: New 5/13/81, Amended %/4/33, formerly 25-17.86.

25-17.087 1Interconnaction and Standards.

(1) Bach utility shall interconnect with any qualifying facility which:

{(a) 1is in its service area;

{b) regquests interconnection;

{(c) agrees to meet system standards specified in this rule; (d) agzees
to pay the cost of interconnection; and )

(¢) =igns an interconnection agreement.

(2) Mothing in this rule shall be construed to preclude a utility from
evaluating sach request for interconnection on its own merits and modifying
the general standards specified in this rule to reflect the result of such
an evaluation.

(3) ¥here a utility refuses to interconnect with 2 qualifying facility
or attempts to impose unrsasonable standards pursuant to subsection (2) of
this rule, the qualifying facility may petition the Commission for relief.

The utility shall have the burden of demonstrating to the Commission why
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interconnection with the gqualifying facility should not be requiced or that
the standards the utility eeeks to impose on the qualifying facility
pursuant to subksection (1) are reasonablaes.

(4) Upon & showing of credit worthiness, the qualifying faciliity shall
have the option of making monthly installsent payments over a period no
longer than 36 months toward the full cost of ianterconnection. However,
where the qualifying facility exercises that option the utility shall charge
interest on the amount owing. The utility shall charge such interest at thre
30-day coamercial paper rate. In any event, no utility may bear the cost of
laterconnection.

{(5) Application for Interconnection, A qualifying facility shall not
oparate electric generating eguipment ia parallel with the utility's
alectilic system without the prior written conaent of the utilicy. Formal
application for interconnection shall be made by the qualifying facility
prior to the installation of any generation related equipment. This
application shall be sccompanied by the following:

(&) Physical layout drawings, including dimensions;

{b) All associated equipmant aspecifications and characteristics
including technical parameters, ratings, basic impulse levels, electrical
main one-line diagrams, schematic diagrazms, aystem protections, frequency,
voltage, current and interconnection distancs;

{c) Functional and logic diagrams, control and mseter diagrams,
conductor sites and length, and any other rslevant data which might be
necessary to understand the proposed systez and to be able to make a
cocrdinated systems;

{d) Power requiresents in watts and vars; '

{e) Expected cradio-nocise, harmonic generation and telephone
interference factor;

(f) Synchronizing methods; and

{(g) Operating/lnstructicon sanuals.

Any subsequent changs in the system must also be submitted for review and
written approval prior to actual sodification. The above sentioned review,
recommendations and approval by the utility do not relieve the qualifying
facility from complete responsibility for the adequate engineering design,
construction and operation Of the qualifying facility equipment and for any
liability for injuries to property or persons associated with any failure to
perform in 3 proper and safe manner for any reason. .

{6) Perscnnel Safety. Adequate protection and safe operational
procedures must be developed and followed by the joint systenm. These
. operating procedures must be approved by both the utility and the qualifying

facility. The qualifying facility shall be required to furnish, install,
operate and maintain in good order and repair, and be solely responaible
for, without cost to the utility, all facilities required fnr the safe
operation of the generation system in parallel with the utility's system.

The qualifying facility shall permit the utility's eamployees to enter
upon its property at any reasonable time for the purpose of lnspection
and/or testing the qualifying facility's equipment, facilities, or
apparatus. Such inspections shall not relieve the qualifying facility froa
its obligatlon to maintain its equipment in safe and satisfactory operating
condition. S

The utillty's approval of Lsclating devices used by the qualifying
facility will bde required to ensure that these will comply with the
utility’s switching and tagging procedure for safe working clearances.

{a) Disconnect Switch. A sanual disconnect switch, of the visible load
break typs, to provide & separation point between the qualifying facllity's
generation system and the utility's system, shall be requifed. The utility
will specify the location of the disconnect ewitch. The switch shall:be
mounted separate from the meter socket and shall be rsadily accessible to

‘ 17-52



Supp. No. 137 CONSERVATION GOALS AND RYTATED MATTERS CEAPTER 25-17

the utility and be capable of being locked in the open position with a
utility padlock. The utility may reserve the right tc open the switch (i.e,
isolating the qualifying facility's generation system) without prior actice
to the qualifying facility. To the extent practicable, however, prior
notice shall be given.

Any of the following conditions shall be caumse for disconnection:

. Utility system emergencies and/or malnte#nance requirements;

2. Hazardous conditicns existing on the qualifying facility's
generating or protective egquipment as determined Dby the
utilicy;

3, Adverse effects of the qualifying facility’'s generation to the
utility's other electric consumers and/or system as determined
by the utility;

- 4. Failure of the qualifying facility to maintain any required

insurance; or

5. Pailure of the qualifying facility to comply with any existing
or future regulations, rules, orders or decisions of any
governmental or regulatory authority having jurisdiction over
the qualifying facility's electric generating equipment or the .
operation of such egquipment.

{b}) Responsibility and Liability. The utility and the qualifying
facility shall each be responsible for its own facilities. The utility and
the qualifying facility shall each be responsible for ensuring adequate
safequards for other utility customers, utility and qualifying facility
personnel and equipment, and for the protection of its own generating
system. The utility and the qualifying facility shall each indemnify and
save the other harmless from any and all claims, demands, costs, or expense
for loss, damage, or injury to persons or property of the other caused by,
arising out of, or resulting from: ‘

: Any act or ocaission by a party or that party's contractors,
agents, servants and employeas in connection with the
installation or cparation of that party's generation systam or
the operation thersof in connection with the other party’s
systen;

2. Any defect in, failure of, or fault related to & party's
generation system;

3. The negligence of a party or negligence of that party's
contractors, agents servants and employees; or

4. Any other event or act that is the result of, or proximately

caused by, & party. -
.Tor- the purposes of this subsection, the term party shall mean either

utility or qualifying facility, as the case may be. 5 = 5

(¢} Insurance. The qualifying facility shall deliver to the utility,
at least fifteen days priocr to the start of any interconnection work, a
cartificate of insurance certifying the qualifying facility’'s coverage under
a liability insurance policy issued by a reputable insurance company
authorized to do business in the State of Florida naming the guallfying
facility as named insured, and the utility as an additiocnal named insured,
which policy shall contain a broad form contractual endorsement specifically
covering the liabilities accepted under this agreement arising out of the

interconnection to the qualifying facility, or caused by operation of any of
the qualifying facility's equipment or by the-qualifying facility's failure
to maintain the qualifying facility's equipment in satisfactory and safe

operating condition. o

The policy providing such coverage eshall provide public Lliability

lnsurance, including property damage, in an amount not less than $300,000

for sach occurrence; wore insurance may be required as deemed necessary by
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the utility. In addition, tha above required policy shall be endorsed with
a provision whereby the insurance company will notify the utility thirty
days prior to the effective date of cancellation or material change in the
palicy.

The qualifying facility shall pay all premiums and other charges due on
said policy and keep #aid policy in force during the entire period of
interconnection with the utility.

{7) Protection and Operation. It will be the responsibility of the
qualifying facility teo provide all devices necessary to protect the
qualifying facility's equipment from damage by the abnormal conditions and
operations which occur on the utility system that result in intercuptions
and restorations of service by the utility’'s aquipment and perscannel. Thes
qualifying facility shall protect its generator and associated equipment
from overvoltage, undervoltage, overload, short circuits (including ground
fault condlcion), open circuits, phase unbalance and reversal, over or under
frequency condition, and other injurious electrical conditions that may
arise on the utility's system and any reclose attempt by the utilicy.

The utllity smay reservs the right to perform such testa as it deems
necessary to ensure safe and efficient protection and operation of the
qualifying facility's equipment.

{a) Loss of Source: Tha qualifying facility shall provide, or the
utility will provide at the gqualifying facility's expense, approved
protective aquipment necessary to immediately, completaly, and automatically
disconnect the qualifying facility’'s generation frca the utilicty’'s system in
the event of a fault on the qualifying facility's system, a fault of the
utility's system, or loss of source on the utility's systeam. Disconnection
sust be completed within the tioe specified by the utility in its standaxd
cperating procedure for its slectric system for loss ©f & source on the’
utility's systenm.

This actomatic disconnecting device may be of the manual or automatic
reclose type and shall not ba capable of reclosing until after service is
restored by the utility. ' The type and size of the device shall be approved
by the utility depending upeon the installation. Adequate test data oz
technicel proef that the device meets the above critaria pust be supplied by
the qualifying facllity to the utility. The utility shall approve a device
that will perform the above functions at minimal capital and operating costs
to the qualifying facility.

(p) Coordination and Synchronization. The qualifying facility shall be
responsible for coerdination and synchronization of the gqualifying
facility's squipment with the utility’s electrical system, and assumes all
responsibility for damage that may occur frowm improper coordination or
synchronization of the generator with the utility's.systesa.

() Electrical Characteristics. Single phase ' generator
interconnections with the utility are permitted at power levels up to 20 KW.
ror power levels exceeding 20 KW, a three phase balanced interconnection
will normally be required. For the purpose of calculating connected
generation, 1 horsepower equals 1 kilowatt. The qualifying facility shall
interconnect with the utility at the voltage of the available distribution
or tha tranamission line of the utjility for the locality of the
interconnection, and shall utilize one of the standard connections {single
phase, three phase, wye, dalta) as approved by the utility.

The utility may reserve the right to require a sepirats transformation
and/or service for a qualifying facility's generation system, at the
qualifying facility's expense. The qualifying facility shall bond all
neutrals of the qualifying facility’'s system to the utility's neutral,’ and
shall install a separate driven ground with a resistance value which shall
be determined by the utility and bond this ground to the qualifying
facility's system neutrcal.
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{(q) Exceptions. A qQualifying facility's generator having a capacity
rating that can:

l. produce power in excess of 1/2 of the minimum utility customer
requirements of the interconnected distribution or
tranamission circuit; or

2. produce power flows approaching or exceeding the thermal
capacity of the connected utility distribution or transmission
lines or transformers; or

3. adversely affect the operation of the utility or other utility
customer's voltage, frequency or oveccurrent control and
protection devices; or

4. adversely affect the quality of gervice to other utility
customers; of

- 5. interconnect at voltage levels greater than distribution

voltages,
will require more complex interconnection facilities as deemed necessary by
the utility.

{8) Quality of Service. The qualifying facility's generated
slectricity shall meet the following minimum guidelines:

{a) Frequency. The governor control on the prime mover shall be
capable of maintaining the generator cutput frequency within limits for
locads from no-load up to rated output. The limits for frequency shall be 60
hertz {(cycles per second}, plus or minus an instantaneous varjation of less
than 1%,

(bj Voltage. The regulator control shall be capable of maintaining the
generator output veltage within limits for loads from no-load up to rated
output. The limits for voltage shall be the nomizal cperating voltage
level, plus or minus 5%.

{e¢) Barmonics. The output sine wave distortion shall Dbe deemed
acceptable when it does not have & higher content (root mean square) of
harmonics than the utility's normal harmonic content at the interconnection
point.,
(d} Power Factor. The gqualifying facility's generation system shall be
designed, cperated and controlled to provide reactive power requiraments
from 0.85 lagging tc 0.85 leading power factor. Induction generators shall
have static capacitors that provide at least B85\ of the magnecizing current
requirements of the induction generator field. (Capacitors shall not be so
large as to permit self-excitation of the qualifying facility’s generater
field).

{®) DC Generators. Direct current generators may be operated in
parallel with the utility's systam through a synchronous invertor. The
inverter myst meet all criteria in these rules.

{9) Hetering. The actual metering equipment required, its voltage
rating, number of phases, size, current transformere, potential
transformers, number of inputs and assoclated memory is dependent on the
type, #ize and location of the electric service provided. In situations
where power may flow both in and out ©f the qualifying facility's system,
power flowing into the qualifying facility's system will be measured
separately from power flowing out of the qualifying facility's system.

The utility will provide, at no additional cost to the qualifying
facility, the metering sguipment necessary to measure capacity and energy
deliveries to the qualifying facility. The utility will provide, at the
qualifying facility‘'s expense, the necessary additional metering equipment
to measure energy deliveries by the qualifying facility to the utility. .

(10) Cost Responsibility. The qualifying facility is required to bear
all costs associated with the change-out, upgrading or addition of
protective devices, transformers, lines, services, meters, switches, and
associated equipment and devices beyond that which would be required to
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provide normal service to the qualifying facility if the qualifying facilicy
were a non-generating customer. These costs shall be paid by the qualifying
facility to the utility for a1l material and labor that is required. Prior
to any work being done by the utiliry, the utility shall supply the
qualifying facility with a written cost estimate of all its required
materials and labor and an estimate of the date by which construction of the
interconnection will be complezed. This estimate shall be provided to the
qualifying facility within 80 days after the qualifying facility supplies
the utility with ite final electrical plans. The utility shall also provide
project timing and feasibility information to the qualifying facilicty.

{11)  Each utility shall submit to the Commission, a standard sgreement
for interconnectlion by qualifying facilities as parct of their standard offer
contzact or contracts required by Rule 25-17.0832(2).

Specific Authority: J66.0S81, 350.137¢2), r.S.
Law Implamented: 366.051, F.%.
Bistory: YXew 9/4/83, formeriy 25-17.87, Amendad 10/25/90.

. 25~17.088 TYraasaission Service for Qualifying Facilities.
Specific Authority: 350.1237(2). 366.0%1, r.S.
Law Implemsnted: 366.051, 366.04(3), 366.055(3), r.s.
Eistory: New 10/4/8S, formerly 235-17.88, Amsnded 2/1/87, Repealed 10/235/90.

25-17.0882 Transaission Service Not Required for Self-Service.
Specific Autbority: 1350.127(2), 366.05(1), P.S.
Law Isplemented: 366.05(9), 366.04(3), 366.055(3), F.8.
History: New 10/4/85, formerly 25-17.882, Repealed 10/25/%0.

25-17.0883 Couoditions Requiring Transmission Sarvice for Self-servics.

Public uytilities are required to provide transasission and distribution
services to snable a retail customer to transmit electrical power generated
at onas location to the customer's facilities at another location when the
provision of such service and its associated chargss, terms, and other
conditions are not reasonadbly projected to result in higher cost electric
service to the utility's genaral body of retail and wholesale customers or
sdversely affect the adequacy or reliability of electric service to all
custamers. The determination of whether transmission service for self
secvice le likely to result in higher cost slectric service aay be made
using cost effectiveness methodoloqgy employsd by the Commission in
evaluating conservation prograns of the utility, adjusted &s appropriate to
" reflect the qualifying facility‘’s contribution to the utility for standby
service and wheeling charges, other utility program costs, the fact that
qualifying facility self~service performance can be precisely metered and
monitored, and taking into consideration the unique load characteristics of
the qualifying facility compared to other conservation programs.
gpecific Autbority: 1266.051, 350.127(2), F.S.
Law Iaplesented: 3§6.051, r.S,
Zistery: New 10/25/90.

25~17.089 Traanssission Service for Qualifyring Facilities. _
{1} Upon requeat by a qualifying facility, sach electric utility in Florida
shall provide, subject tc the provisions of subsection (3) of this ruls,
transmission service to wheel as-available energy or firm energy and
capacity produced by a Qualifying Pacility from the Qualifying Facility to
another electric utility.

(2) The rates, terms, and conditions for transsizsica services ‘as
described in aubsection (1) and in Rule 25-17.0883 which are provided dy an
investor~owned utility shall be those approved by the PTederal Energy
Regulatory Commission. )
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(3) An electric utility may deny, curtail, or discontinue transmission
service to & Qualifying Facility on a non- discriminatory basis if the
provision of such service would adversely affect the safety, adequacy,
reliability, or cost of providing electric service to the utility’'s general
body of retail and wholesale customers.

Specific Autbority: 366.051, 350.127(2)., F.S.
Law Implemented: J66.051, 366.055(3), r.S.
Ristory: New 13/25/%0. .

25-17.090 Reserved.

2%5-17.0%1 Governsental $0lid Wasts Enerygy asd Capacity.

{1) Definitions and Applicability:

-{a) "Solid Waste Facility® means a facility owned or cperated by, or on
behalf of, local government, the purpose of which is to dispose of solid
waste, as that term is defined in section 403.703({13), Fla. Stat. (1988),
and to generate electricity.

(b} A facility is owned hy or operated on behalf of a local government
{f the power purchase agreement is between the .local government and the
electric utility.

{¢) A soclid waste facility shall include a facility which is not owned
or operated by a local governzent but is operated on its behalf. When the
power purchase agreement is between a non-governmental entity and an
electric utility, the facility is operated by a private entity on behalf of
a2 local government if:

1. One or more local governments have entered into a long-term
agreement with the private entity for the disposal of solid
waste for which the local governments are responsible and that
agreement has a term at least as long as the ters of the
contract for the purchase of anergy and capacity from the
facility; and

2. The Commission determines thare is no undue risk imposed on
the electric ratepayers of the purchasing utility, based on:
a. The local government's acceptance of responsibility for

the private satity‘'s perforsance of the power purchase
contract, or .

b. Such other factors as the Comtission deems appropriate,
including, without limitation, the issuance of bonds by
the local government to finance all, or a substantial
portion, of the costs of the facility; the reliadility of
the solid waste technology; and the financial capability
of the private owner and operator. .

3. The requirements of subparagzaph 2 shall be satisfied if a
local government described in subparagraph 1 enters into an
agreement with the purchasing utility providing that in the
event of a default by the privats entity under the power
purchase contract, the local government shall perform the
private entity's obligations, or cause them to be performed,
for the remaining term of the contract, and shall not seek to
renegotiate the power purchase contract.

(d}) This rule shall apply to all contracts for the purchase of energy
or capacity from solid waste facilities entersd into, or renegotiated as
provided in subsection (3). after October 1, 1988, oo .

" (2) Except as provided in subsections (3) and (4) of this rule, the
provisions of Rules 25-17.080 - 25~17.089, Florida Administracive Ccde, are
applicadle to contracts for the purchase of energy and capacity from & solid

waste facillity.
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{3} Any solid waste facllity which has an existing firm energy and
capacity contract in effect before October 1, 1988, shall have a one-time
opticn to renegotiate -that contract to incorporate any or all of the
provisions of sgubeection (2) and (4) into their contract. This
renegotiation shall be based on the unit that the contract was designed to
avoid but applying the moat recent Commission-approved cost estimates of
Rule 25-17.0832(S)(a), Plorida Administrative Code, for the same unit type
and in-service year to determine the utility's value of avoided capacity
over the remaining term of the contract. :

{4) Because section 2377.709({4), Fla. Stat., regquires the Ilacal
government to refund early capacity payments should a solid waste facility
be abandoned, closed down or rendered illegal, a utility may not require
risk-related guarantees as required in Rule 25-17.0832, paragraph (2)(c),
{(2){(d), (3)(e)8, and (I)(£)1l. However, &t its option, a solid waste
facility may provide such risk related guarantesa.

($) Nothing in this rule shall preclude a solid waste facllity from
electing advance capacity payments authorized pursuant to section
377.709(3)(d), P.S., which advanced capacity paywents shall be in lieu of
firm capacity payments otherwise authorized pursuant to this rule and Rule
25=-17.0832, ‘-;.A.c. The provisions of subsection (4) are applicable to solid
waste facilities electing advanced capacity payments.

Specific Authority: 350.127(2), 377.709(5), P.S.
Law Implemented: 366.051, 366.055(3), 377.70%, P.S.
Ristory: New 8/8/8S5, formerly 25-17.91, Amended 4/26/89, 10/25/%0.
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