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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: 1 
) Docket No. 991267-TP 

Complaint of Global NAPs, Inc., against ) 
BellSouth Telecommunications, Inc. for ) 
Enforcement of Section VI(B) of its 1 
Interconnection Agreement with BellSouth 1 
Telecommunications, Inc. and Request for Relief) Filed: September 27, 1999 

BELLSOUTH TELECOMMUNICATIONS, INC.’S ANSWER 
TO GLOBAL NAPS, INC.5 COMPLAINT 

BellSouth Telecommunications, Inc. (“BellSouth”) files its Answer to Global 

NAPs, Inc.’s (“Global NAPs”) Complaint, and says: 

INTRODUCTION 

On August 21, 1998, Global NAPs requested that BellSouth begin negotiation of 

an interconnection agreement under the provisions of the Telecommunications Act of 

1996 (“1996 Act“). In lieu of negotiating from BellSouth’s standard agreement, Global 

NAPs informed BellSouth that Global NAPs was adopting the July 1, 1997 

Interconnection Agreement between BellSouth and Deltacorn, Inc. Thereafter, 

BellSouth and Global NAPs signed an Adoption Agreement on January 18, 1999. By 

the terms of the Adoption Agreement, the Interconnection Agreement between 

BellSouth and Global NAPs expired on July 1, 1999. 

Global NAPs now claims that the adopted interconnection Agreement entitles 

Global NAPs to reciprocal compensation for Internet Service Provider (“ISP”) traffic (Le., 

non-voice traffic bound for the Internet that is routed through an ISP served by Global 

NAPs). Global NAPs asserts this claim notwithstanding the fact that at the time of the 
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execution of the Adoption Agreement, BellSouth had stated publicly and repeatedly that 

ISP traffic was not covered under the subject reciprocal compensation provisions of the 

adopted Interconnection Agreement. It is quite obvious that Global NAPs adopted the 

July 1, 1997, BellSouthlDeltaCom Interconnection Agreement simply to circumvent 

negotiating with BellSouth on the reciprocal compensation issue and to avoid the 

standard reciprocal compensation language (clarifying BellSouth’s long-standing 

position that reciprocal compensation is not due for ISP traffic) proposed by BellSouth. 

As Global NAPs is well aware, the FCC has recognized that “negotiation is not required 

to implement a section 252(i) opt-in arrangement; indeed, neither party may alter the 

terms of the underlying agreement.” Memorandum Opinion and Order, Global NAPs 

South, Inc. Petition for Preemption of Jurisdiction of the Virginia State Corporation 

Commission Regarding Interconnection Dispute with Bell Atlantic-Virginia, Inc., CC 

Docket No. 99-198, 1999 FCC LEXIS 3729 (released August 5, 1999), at 7 4. Thus, 

BellSouth was legally obligated to allow Global NAPs to adopt the terms and conditions 

of the BellSouthlDeltaCom Interconnection Agreement as the terms and conditions for 

the BellSouthlGlobal NAPs Interconnection Agreement. 

Global NAPS cites three Orders’ from the Florida Public Service Commission, 

(“Commission”) as support for its position of entitlement to reciprocal compensation for 

ISP traffic. Global NAPS grossly mischaracterizes these decisions. Specifically, the 

’ (1) In re: Request for Arbitration Concerning Complaint of American Communications Services of 
Jacksonville, Inc, d/b/a e. spire Communications, lnc. and A CSI Local Switched Services, Inc. d/b/a e. spire 
Communications Against BellSouth lnc., Order No. PSC-99-0658-FOF-TP (“e.spire decision”); (2) In re: 
Complaint of WorldCom Technologies, Inc. Against BellSouth Telecommunications, Inc. for Breach of 
Terms of Florida Partial Interconnection Agreement, et a/, Order No. PSC-98-1216-FOF-TP (“WorldCom 
decision”), and; (3 )  In re: An investigation into the state-wide offering of access to the local nehvork for the 
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e.spire and WorldCom decisions turned predominantly upon the conclusion of the 

Commission that the Interconnection Agreements at issue reflected an intent to include 

ISP traffic in the category of local traffic subject to the reciprocal compensation clause. 

There is no basis for an argument that this type of "intent" can be gleaned from the 

instant circumstances. As there was no negotiation between BellSouth and Global 

NAPs, the parties could have formed no intent that the reciprocal compensation 

provisions would apply to ISP traffic. Moreover, as noted above, by the time that Global 

NAPs elected to adopt the Agreement of DeltaCom rather than negotiate, BellSouth 

had stated publicly and repeatedly that it did not intend for ISP traffic to be included in 

the local traffic that qualifies for reciprocal compensation. Thus, the current dispute is 

not comparable to the prior Commission decisions in e.spire and WorldCom. Global 

NAPs also cites a 1989 Commission decision for the proposition that ISP traffic is local. 

Global NAPs conveniently fails to mention that the FCC pre-empted the Commission's 

decision, finding that information services (of which lSPs are a subset) are interstate 

traffic within the exclusive jurisdiction of the FCC. In fact, the 1989 Commission 

decision cited by Global NAPs served as one of the bases for BellSouth's long-standing 

position that ISP traffic is interstate traffic and not compensable under the reciprocal 

compensation provisions of the interconnection agreements. 

In addition, Global NAPs' legal interpretation of the FCC's ISP Order is 

completely misguided. First, Global NAPs simply ignores the clear and unequivocal 

ruling of the FCC that ISP traffic is to be treated as interstate traffic, not local traffic: 

purpose of providing information services. Order No. 21 81 5, Docket No. 8880423-TP (issued September 
5. 1989). 
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As noted, Section 251(b)(5) of the Act and our rules promulgated pursuant 
to that provision concern intercarrier compensation for interconnected 
- local telecommunications traffic. We conclude in this Declaratory Ruling, 
however, that ISP-bound traffic is non-local interstate traffic. Thus, the 
reciprocal compensation requirements of Section 251 (b)(5) of the Act and 
Section 51, Subpart H (Reciprocal Compensation for Transport and 
Termination of Local Telecommunications Traffic) of the Commission’s 
rules do not govern inter-carrier compensation for this traffic. 

(y., Footnote 87). Second, as ISP traffic is clearly interstate, the only issue arguably 

remaining is whether BellSouth voluntarily agreed to pay reciprocal compensation for 

ISP traffic under the reciprocal compensation provisions of the BellSouthlGlobal NAPs 

Interconnection Agreement. See FCC’s ISP Order, at 1 2 4 .  Clearly, BellSouth never 

intended for such traffic to be compensable, much less as of January 18, 1999, the 

effective date of the Adoption Agreement between Global NAPs and BellSouth. Finally, 

Global NAPs expressly acknowledged the interstate nature of ISP traffic by filing a 

specific tariff dealing with such traffic at the FCC. (See FCC Tariff No. 1, Section 7A - 

ISP Traffic Delivery Service) The Global NAPs FCC Tariff No.1, Section 7A is attached 

as Exhibit “A,” 

The facts of this complaint proceeding are more analogous to the recent 

decision’ of the New Jersey Board of the Public Utilities, (“NJBPU”) which involved a 

virtually identical factual situation. In that case, Global NAPs, in lieu of negotiating, 

adopted another interconnection agreement (after Bell Atlantic’s position on ISP traffic 

was well documented) and subsequently claimed reciprocal compensation under the 

Decision and Order, In the Matter of the Petition of Global NAPs, lnc. for Arbitration of lnterconnection 
Rates, Terms, Conditions and Related Arrangements with Bell Atlantic-New Jersey, lnc. Pursuant to 
Section 252(b) of the Telecommunications Act of 1996, Docket Number T098070426, dated July 12, 
1999. Attached as Exhibit “6.” 
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terms of that agreement. Under those circumstances, and the FCC’s February 26, 

1999 Declaratory Ruling in CC Docket Nos. 96-98 and 99-68, FCC 99-38 (“FCC’S ISP 

Order“), the NJBPU determined that reciprocal compensation was not due for ISP traffic 

under the terms of the Global NAPslBell Atlantic Interconnection Agreement. Under 

this same analysis, the Commission should deny Global NAPs request for reciprocal 

compensation for ISP traffic under the terms of the BellSouth/Global NAPs 

Interconnection Agreement. 

RESPONSE TO SPECIFIC ALLEGATIONS 

BellSouth responds to the numbered paragraphs in Global NAPs Complaint as 

follows: 

1. BellSouth is without knowledge, and therefore denies, the allegations in 

paragraph 1 of the Complaint. 

2. As the allegations contained in paragraph 2 of the Complaint are 

informational, no response is required. 

3. 

4. 

BellSouth admits the allegations in paragraph 3 of the Complaint, 

BellSouth admits that it is authorized to provide local telephone exchange 

service in the state of Florida. BellSouth is without knowledge, and therefore denies, 

the remaining allegations in paragraph 4 of the Complaint, 

5. 

6. 

7. 

BellSouth admits the allegations in paragraph 5 of the Complaint, 

BellSouth denies the allegations in paragraph 6 of the Complaint. 

BellSouth admits that the Commission has jurisdiction over this Complaint 

The various authorities cited by Global NAPs speak for themselves. proceeding. 

BellSouth denies the remaining allegations in paragraph 7 of the Complaint, 
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8. BellSouth is without knowledge, and therefore denies, the allegations in 

paragraph 8 of the Complaint. 

9. BellSouth denies that it is a “monopoly provider” of local exchange 

telecommunications services. BellSouth admits the remaining allegations in paragraph 

9 of the Complaint. 

10. BellSouth admits that the parties entered into an Adoption Agreement on 

January 18, 1999, which covers the states of Alabama, Florida, Georgia, Kentucky, 

Louisiana, Mississippi, North Carolina, South Carolina and Tennessee. According to 

the terms of the adoption agreement, Global NAPS adopted in its entirety the 

interconnection agreement between BellSouth and DeltaCom, Inc. BellSouth denies 

the remaining allegations in paragraph 10 of the Complaint. 

11. BellSouth admits that the interconnection agreement requires the 

payment of reciprocal compensation for local traffic that originates and terminates in the 

LATA. BellSouth denies that ISP traffic is local traffic that originates and terminates in 

the LATA. BellSouth denies the remaining allegations in paragraph 11 of the 

Complaint, 

12. BellSouth denies the allegations in paragraph 12 of the Complaint. 

13. BellSouth denies the allegations in paragraph 13 of the Complaint, 

14. The definition of “local traffic,” as set forth in the Interconnection 

Agreement, speaks for itself. BellSouth denies the remaining allegations in 

paragraph 14 of the Complaint. 

15. Section VI(B) of the Interconnection Agreement speaks for itself. 

BellSouth denies the remaining allegations in paragraph 15 of the Complaint, 
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16. BellSouth denies the allegations in paragraph 16 of the Complaint. 

17. BellSouth denies the allegations in paragraph 17 of the Complaint. 

18. BellSouth admits that the Commission has rendered two decisions 

interpreting the reciprocal compensation provisions of interconnection agreements. 

BellSouth denies that those decisions are applicable to the facts in this particular case. 

BellSouth denies the remaining allegations in paragraph 18 of the Complaint. 

19. BellSouth admits that the Commission issued Order No. PSC-99-0658- 

FOF-TP. That Order speaks for itself. BellSouth denies that the facts upon which that 

Order is based are applicable to the issue raised by Global NAPs in this proceeding. 

BellSouth denies the remaining allegations in paragraph 19 of the Complaint, 

20. BellSouth admits that the Commission issued Order No. PSC-98-1216- 

FOF-TP. That Order speaks for itself. BellSouth denies that the facts upon which that 

Order is based are applicable to the issue raised by Global NAPs in this proceeding. 

BellSouth denies the remaining allegations in paragraph 20 of the Complaint. 

21. BellSouth admits that the Commission issued Order No. 21815 in Docket 

880423-TP on September 5, 1989. That Order speaks for itself. Furthermore, that 

Order was pre-empted by the FCC, which determined that the FCC has exclusive 

jurisdiction over information service providers, not the Commission. BellSouth denies 

the remaining allegations in paragraph 21 of the Complaint, 

22. BellSouth admits that the FCC recently issued an Order in Docket No. 99- 

38. The provisions of that Order speak for themselves. BellSouth denies the remaining 

allegations in paragraph 22 of the Complaint. 
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23. BellSouth admits that the Alabama Public Service Commission issued a 

decision on March 4, 1999 in Docket No. 26619. The provisions of that Order speak for 

themselves. BellSouth denies that the Alabama Public Service Commission’s decision 

is applicable to the facts in this proceeding. BellSouth denies the remaining allegations 

in paragraph 23 of the Complaint. 

24. BellSouth admits that the Virginia State Corporation Commission issued a 

decision in Case No. PUC 970069 on October 27, 1997. The provisions of that Order 

speak for themselves. BellSouth denies that the Virginia decision, or the other state 

decisions cited in paragraph 24 of the Complaint, is applicable to the facts of this case. 

BellSouth denies the remaining allegations in paragraph 24 of the Complaint. 

25. 

26. 

27. 

BellSouth denies the allegations in paragraph 25 of the Complaint. 

BellSouth denies the allegations in paragraph 26 of the Complaint. 

BellSouth admits that BellSouth.net provides Internet access service in 

the state of Florida. BellSouth denies the remaining allegations in paragraph 27 of the 

Complaint. 

28. The provisions of Section XXV of the Interconnection Agreement speak 

for themselves. Neither party is entitled to attorneys’ fees in this proceeding, as the 

provisions cited by Global NAPs apply to arbitration, not complaint proceedings. 

BellSouth denies the remaining allegations in paragraph 28 of the Complaint. 

29. 

30. 

BellSouth denies the allegations in paragraph 29 of the Complaint. 

To the extent a response is required, BellSouth denies that Global NAPs 

is entitled to any of the relief that it seeks in the ad damnum clause, or elsewhere, in the 

Complaint. 
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WHEREFORE, BellSouth respectfully requests that the Commission deny the 

relief sought by Global NAPS, enter judgment in favor of BellSouth, dismiss the 

Complaint, and grant any other relief deemed appropriate by the Commission. 

Respectfully submitted this 27th day of September 1999. 

BELLSOUTH TELECOMMUNICATIONS, INC. 

MICHAEL P. GOGGIN 
Museum Tower - Suite 1910 
150 West Flagler Street 
Miami, Florida 33130 
(305) 347-5558 

E.EARL EDENFIELD JR. 
BellSouth Center - Suite 4300 
675 W. Peachtree Street, N.E. 
Atlanta, Georgia 30375 
(404) 335-0763 

179839 
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CERTIFICATE OF SERVICE 
Docket No. 991267-TP 

I HEREBY CERTIFY that a true and correct copy of the foregoing was sewed Via 

US. Mail this 27th day of September, 1999 to the following: 

Beth Keating 
Staff Counsel 
Florida Public Service 
Commission 

Division of Legal Services 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
Tel. No. (850) 413-6199 

Jon C. Moyle, Jr. 
Cathy M. Sellers 
Moyle Flanigan Katz Kolins 
Raymond & Sheehan, P.A. 

11 8 North Gadsden Street 
Tallahassee, FL 32301 
Tel. No. (850) 681-3828 

Represents Global NAPS 

Global NAPS, Inc. 
10 Merrymount Road 
Quincy, MA 02169 
Tel. No. (617) 507-5100 

F a .  NO. (850) 681-8788 

Fa. NO. (617) 507-5200 
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GLOBAL NAPS, m, TARlPF FCC NO. 1 

Original Page 82 

7A.1 SeOpeOfTnriff. 

This Tariff applies to telecommunications delivered to the Company by a local exchange carrier 
(the "Dclivering LEC") for further delivery to an Internet SeMce Provider ('ISP") which obtains 
connections to the public switched network from the Company. This tariff applies to all ISP- 
bound traffic for which the Company docs not receive compensation from the Delivering LEC 
under the terms of an intemnnection agreement enered into pursuant to Sections 251 and 252 of 
the Communications Act of 1934, as amended (an "Interconncction Agreement"). 

Iklivering LEC Election To Obtain Service F'ursuant To Th& Tarlll. 7 A 3  

A Delivering LEC with which Company has an Interconnection Agreement may avoid charges 
under this Tariff by agreeing to treat ISP-bound calls delivered to Company as "local traf!ic" 
subject to reciprocal compensation under Section 251(b)(5) and applicable terms of the 
Interconnection Agreement. Failure by a such a carrier to actually compensate Company for ISP- 
bound traftic as local traffic under the terms of an Interconnection Agreement shall constitute an 
election to compensate Company under the terms of this Tariff. 

7A.3 AppUcatim Of T M .  

This Tariff applies to all ISP-bound traff~c that is subject to the jurisdiction of the Federal 
Communications Commission. To the extent that a Delivering LEC asserts that the terms of an 
Interconnection Agnement do not apply to some or all ISP-bound traffic due. to the 
juridictionally interstate M~UE of such traffic, that assertion shall constitute a binding election to 
treat all ISP-bound traffic not subject to an Interconnection Agreement as jurisdictionally interstate 
and subject to this Tariff. 

ISSUED: April I4, I999 EFFECT..: AprilIZ I999 

W a r n  J: Rooney, Secretqand &nerd Covnsef 
IO Menymount Road 

Quim.y, Massachusetts 02169 
FCC9901 

38 



- 
, -' 

GWBAL NAPS, i. -L 

lh.4 

This Tariff establishes a switching rate which relates to the function Company m 
direuing a call dialed by a Delivering LEC's end user to the ISP (served by the Compeny) that 
the end user wants to reach. This rate applies per minute of use. 

Rate: $0.008/minute 

lA.5 B m  

Billing for charges undtr this tariff shall normally be monthly in arrears. Failure to rcnder a bill 
shall not constitute a waiver of Company's right to payment for any services provided, as long as 
the bill for any such priod is rendered no later than two yean following the expimica of that 
period. 

Payment shall be due in immediately available funds no later than 30 days after the date ofthe bill. 

ISSUED: April 14, I 9 9 9  E F 2 W m :  April IS, I999 

Wmm J. Rooney, Seuetaryand G e n d  Counsel 
IOMerrymount Road 

Wnw, Mavacbusem 02269 
FCC9901 
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8.1 

8.2 

ISSUED: A p d  16 1999 E F E l % m :  Apd15,1999 

WiUm J: Rooney, Secretary and General Counsel 
IO Menymount Road 

Qhw, Massarhuseri% 02169 
FCC9901 
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ISSUED: April 14,1999 EPI;IECITI: AprilIJ; 1999 

. William J: Rooney, Seawazyand General Counsel 
10 Menymount Road 

Quincy, Massacbusem 02169 
FCC9901 
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