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Tallahassee, FL 32399-0850

Re: Docket No. 991267-TP (Global NAPS Complaint)

Dear Ms. Bayé:

Enclosed is an origina! and fifteen copies of BellSouth
Telecommunications, Inc.'s Answer to Global NAPS, Inc.'s Complaint, which we
ask that you file in the captioned docket.

A copy of this letter is enclosed. Please mark it to indicate that the
original was filed and return the copy to me. Copies have been served to the
parties shown on the attached Certificate of Service.

AEA . cc: All Parties of Record
APP Marshall M. Criser Il
R. Douglas Lackey
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E. Earl Edenfieid, Jr
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re:
Docket No. 991267-TP
Complaint of Global NAPs, Inc., against
BellSouth Telecommunications, Inc. for
Enforcement of Section VI(B) of its
Interconnection Agreement with BellSouth

Telecommunications, Inc. and Request for Relief Filed: September 27, 1999

BELLSOUTH TELECOMMUNICATIONS, INC.’S ANSWER
TO GLOBAL NAPS, INC.’S COMPLAINT

BellSouth Telecommunications, Inc. (“BellSouth”) files its Answer to Global
NAPs, Inc.’s (“Global NAPs”) Complaint, and says:

INTRODUCTION

On August 21, 1998, Global NAPs requested that BellSouth begin negotiation of
an interconnection agreement under the provisions of the Telecommunications Act of
1896 (“1996 Act’). In lieu of negotiating from BeliSouth’s standard agreement, Global
NAPs informed BellSouth that Global NAPs was adopting the July 1, 1997
Interconnection Agreement between BellSouth and DeltaCom, Inc. Thereafter,
BellSouth and Global NAPs signed an Adoption Agreement on January 18, 1999. By
the terms of the Adoption Agreement, the Interconnection Agreement between
BellSouth and Global NAPs expired on July 1, 1999.

Global NAPs now claims that the adopted Interconnection Agreement entitles
Global NAPs to reciprocal compensation for internet Service Provider (“ISP”) traffic (i.e.,
non-voice traffic bound for the Internet that is routed through an ISP served by Global

NAPs). Global NAPs asserts this claim notwithstanding the fact that at the time of the
DOCUMENT NUMBER-DATE
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execution of the Adoption Agreement, BellSouth had stated publicly and repeatedly that
ISP traffic was not covered under the subject reciprocal compensation provisions of the
adopted Interconnection Agreement. It is quite obvious that Global NAPs adopted the
July 1, 1997, BellSouth/DeltaCom Interconnection Agreement simply to circumvent
negotiating with BellSouth on the reciprocal compensation issue and to avoid the
standard reciprocal compensation language (clarifying BellSouth’s long-standing
position that reciprocal compensation is not due for ISP traffic) proposed by BeliSouth.
As Global NAPs is well aware, the FCC has recognized that “negotiation is not required
to implement a section 252(i) opt-in arrangement; indeed, neither party may alter the
terms of the underlying agreement.” Memorandum Opinion and Order, Global NAPs
South, Inc. Pelition for Preemption of Jurisdiction of the Virginia State Corporation
Commission Regarding Interconnection Dispute with Bell Atlantic-Virginia, Inc., CC
Docket No. 99-198, 1999 FCC LEXIS 3729 (released August 5, 1999), at 4. Thus,
BellSouth was legally obligated to allow Global NAPs to adopt the terms and conditions
of the BellSouth/DeltaCom Interconnection Agreement as the terms and conditions for
the BellSouth/Global NAPs Interconnection Agreement.

Global NAPs cites three Orders' from the Florida Public Service Commission,
(“Commission”) as support for its position of entitlement to reciprocal compensation for

ISP traffic. Global NAPs grossly mischaracterizes these decisions. Specifically, the

' (1) In re: Request for Arbitration Concerning Complaint of American Communications Services of
Jacksonville, Inc, d/b/a 8.spire Communigations, Inc. and ACS! Local Switched Services, Inc. d/b/a e.spire
Communications Against BeliSouth Inc., Order No. PSC-99-0658-FOF-TP (“e.spire decision"); (2) In re:
Complaint of WorldCom Technologies, Inc. Against BellSouth Telecommunications, Inc. for Breach of
Terms of Florida Partial Inferconnection Agreement, et al, Order No. PSC-98-1216-FOF-TP (“WorldCom
decision™), and; (3) In re: An investigation into the state-wide offering of access to the local network for the
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e.spire and WorldCom decisions turned predominantly upon the conclusion of the
Commission that the Interconnection Agreements at issue reflected an intent to include
ISP traffic in the category of local traffic subject to the reciprocal compensation clause.
There is no basis for an argument that this type of “intent” can be gleaned from the
instant circumstances. As there was no negotiation between BellSouth and Global
NAPs, the parties could have formed no intent that the reciprocal compensation
provisions would apply to ISP traffic. Moreover, as noted above, by the time that Global
NAPs elected to adopt the Agreement of DeltaCom rather than negotiate, BeliSouth
had stated publicly and repeatedly that it did rot intend for ISP traffic to be included in
the local traffic that qualifies for reciprocal compensation. Thus, the current dispute is
not comparable to the prior Commission decisions in e.spire and WorldCom. Global
NAPs also cites a 1989 Commission decision for the proposition that ISP traffic is local.
Global NAPs conveniently fails to mention that the FCC pre-empted the Commission’s
decision, finding that information services (of which ISPs are a subset) are interstate
traffic within the exclusive jurisdiction of the FCC. In fact, the 1989 Commission
decision cited by Global NAPs served as one of the bases for BeliSouth’s long-standing
position that ISP traffic is interstate traffic and not compensable under the reciprocal
compensation provisions of the interconnection agreements.

In addition, Global NAPs' legal interpretation of the FCC’'s ISP Order is
completely misguided. First, Global NAPs simply ignores the clear and unequivocal

ruling of the FCC that ISP traffic is to be treated as interstate traffic, not local traffic:

purpose of providing information services, Order No. 21815, Docket No. 8880423-TP {issued September
5, 1989).

30



As noted, Section 251(b)(5) of the Act and our rules promulgated pursuant

to that provision concern intercarrier compensation for interconnected

local telecommunications traffic. We conclude in this Declaratory Ruling,

however, that ISP-bound traffic is non-local interstate traffic. Thus, the

reciprocal compensation requirements of Section 251(b)(5) of the Act and

Section 51, Subpart H (Reciprocal Compensation for Transport and

Termination of Local Telecommunications Traffic) of the Commission’s

rules do not govern inter-carrier compensation for this traffic.
(Id., Footnote 87). Second, as ISP traffic is clearly interstate, the only issue arguably
remaining is whether BellSouth voluntarily agreed to pay reciprocal compensation for
ISP traffic under the reciprocal compensation provisions of the BellSouth/Global NAPs
Interconnection Agreement. See FCC's ISP Order, at §] 24. Clearly, BellSouth never
intended for such traffic to be compensable, much less as of January 18, 1999, the
effective date of the Adoption Agreement between Global NAPs and BellSouth. Finally,
Global NAPs expressly acknowledged the interstate nature of ISP traffic by filing a
specific tariff dealing with such traffic at the FCC. (See FCC Tariff No. 1, Section 7A —
ISP Traffic Delivery Service) The Global NAPs FCC Tariff No.1, Section 7A is attached
as Exhibit “A.”

The facts of this complaint proceeding are more analogous to the recent
decision? of the New Jersey Board of the Public Utilities, (“NJBPU”) which involved a
virtually identical factual situation. In that case, Global NAPs, in lieu of negotiating,

adopted another interconnection agreement (after Bell Atlantic’s position on ISP traffic

was well documented) and subsequently claimed reciprocal compensation under the

2 Decision and Order, in the Matter of the Petition of Global NAPs, Inc. for Arbitration of Interconnection
Rates, Terms, Conditions and Relfated Arrangements with Bell Atlantic-New Jersey, Inc. Pursuant to
Section 252(b) of the Telecommunications Act of 1996, Docket Number TO98070426, dated July 12,
1999, Attached as Exhibit “B.”
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terms of that agreement. Under those circumstances, and the FCC’s February 26,
1999 Declaratory Ruling in CC Docket Nos. 96-98 and 99-68, FCC 99-38 (‘FCC’s ISP
Order”}, the NJBPU determined that reciprocal compensation was not due for ISP traffic
under the terms of the Global NAPs/Bel! Atlantic Interconnection Agreement. Under
this same analysis, the Commission should deny Global NAPs request for reciprocal
compensation for [SP ftraffic under the terms of the BellSouth/Global NAPs
Interconnection Agreement.

RESPONSE TO SPECIFIC ALLEGATIONS

BellSouth responds to the numbered paragraphs in Giobal NAPs Complaint as
follows:

1. BeliSouth is without knowledge, and therefore denies, the allegations in
paragraph 1 of the Complaint.

2. As the allegations contained in paragraph 2 of the Complaint are
informational, no response is required.

&, BellSouth admits the allegations in paragraph 3 of the Complaint.

4, BellSouth admits that it is authorized to provide local telephone exchange
service in the state of Florida. BellSouth is without knowledge, and therefore denies,
the remaining allegations in paragraph 4 of the Complaint.

5. BellSouth admits the allegations in paragraph 5 of the Complaint.

6. BellSouth denies the allegations in paragraph 6 of the Complaint.

7. BellSouth admits that the Commission has jurisdiction over this Complaint
proceeding. The various authorities cited by Global NAPs speak for themselves.

BellSouth denies the remaining allegations in paragraph 7 of the Complaint.
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8. BellSouth is without knowledge, and therefore denies, the allegations in
paragraph 8 of the Complaint.

9. BellSouth denies that it is a “monopoly provider” of local exchange
telecommunications services. BellSouth admits the remaining allegations in paragraph
9 of the Complaint.

10. BeliSouth admits that the parties entered into an Adoption Agreement on
January 18, 1999, which covers the states of Alabama, Florida, Georgia, Kentucky,
Louisiana, Mississippi, North Carolina, South Carolina and Tennessee. According to
the terms of the adoption agreement, Global NAPs adopted in its entirety the
interconnection agreement between BellSouth and DeltaCom, inc. BellSouth denies
the remaining allegations in paragraph 10 of the Complaint.

11. BellSouth admits that the interconnection agreement requires the
payment of reciprocal compensation for local traffic that originates and terminates in the
LATA. BellSouth denies that ISP traffic is local traffic that originates and terminates in
the LATA. BellSouth denies the remaining allegations in paragraph 11 of the
Complaint.

12.  BellSouth denies the allegations in paragraph 12 of the Complaint.

13. BellSouth denies the allegations in paragraph 13 of the Complaint.

14. The definition of “local traffic,” as set forth in the Interconnection
Agreement, speaks for itself. BellSouth denies the remaining allegations in
paragraph 14 of the Complaint.

15. Section VI(B) of the Interconnection Agreement speaks for itself.

BellSouth denies the remaining allegations in paragraph 15 of the Complaint.
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16. BellSouth denies the allegations in paragraph 16 of the Complaint.

17. BellSouth denies the allegations in paragraph 17 of the Complaint.

18. BellSouth admits that the Commission has rendered two decisions
interpreting the reciprocal compensation provisions of interconnection agreements.
BellSouth denies that those decisions are applicable to the facts in this particular case.
BellSouth denies the remaining allegations in paragraph 18 of the Complaint.

19. BellSouth admits that the Commission issued Order No. PSC-99-0658-
FOF-TP. That Order speaks for itself. BellSouth denies that the facts upon which that
Order is based are applicable to the issue raised by Global NAPs in this proceeding.
BellSouth denies the remaining allegations in paragraph 19 of the Complaint.

20. BellSouth admits that the Commission issued Order No. PSC-98-1216-
FOF-TP. That Order speaks for itself. BellSouth denies that the facts upon which that
Order is based are applicable to the issue raised by Global NAPs in this proceeding.
BellSouth denies the remaining allegations in paragraph 20 of the Complaint.

21.  BellSouth admits that the Commission issued Order No. 21815 in Docket
880423-TP on September 5, 1989. That Order speaks for itself. Furthermore, that
Order was pre-empted by the FCC, which determined that the FCC has exclusive
jurisdiction over information service providers, not the Commission. BellSouth denies
the remaining allegations in paragraph 21 of the Complaint.

22. BellSouth admits that the FCC recently issued an Order in Docket No. 99-
38. The provisions of that Order speak for themselves. BeliSouth denies the remaining

allegations in paragraph 22 of the Complaint.
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23. BellSouth admits that the Alabama Public Service Commission issued a
decision on March 4, 1999 in Docket No. 26619. The provisions of that Order speak for
themselves. BeliSouth denies that the Alabama Public Service Commission’s decision
is applicable to the facts in this proceeding. BellSouth denies the remaining allegations
in paragraph 23 of the Complaint.

24. BellSouth admits that the Virginia State Corporation Commission issued a
decision in Case No. PUC 970069 on October 27, 1997. The provisions of that Order
speak for themselves. BeliSouth denies that the Virginia decision, or the other state
decisions cited in paragraph 24 of the Complaint, is applicable to the facts of this case.
BellSouth denies the remaining allegations in paragraph 24 of the Complaint.

25. BellSouth denies the allegations in paragraph 25 of the Complaint.

26. BellSouth denies the allegations in paragraph 26 of the Complaint.

27. BellSouth admits that BellSouth.net provides Internet access service in
the state of Florida. BellSouth denies the remaining allegations in paragraph 27 of the
Complaint.

28. The provisions of Section XXV of the Interconnection Agreement speak
for themselves. Neither party is entitled to attorneys’ fees in this proceeding, as the
provisions cited by Global NAPs apply to arbitration, not complaint proceedings.
BellSouth denies the remaining allegations in paragraph 28 of the Complaint.

28. BellSouth denies the allegations in paragraph 29 of the Complaint.

30. To the extent a response is required, BeliSouth denies that Global NAPs
is entitled to any of the relief that it seeks in the ad damnum clause, or elsewhere, in the

Complaint.
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WHEREFORE, BellSouth respectfully requests that the Commission deny the
relief sought by Global NAPs, enter judgment in favor of BellSouth, dismiss the
Complaint, and grant any other relief deemed appropriate by the Commission.

Respectfully submitted this 27th day of September 1999.

BELLSOUTH TELECOMMUNICATIONS, INC.

Navey B Wfids cee)

NANCYB: WHITE
MICHAEL P. GOGGIN
Museum Tower - Suite 1910
150 West Flagler Street
Miami, Florida 33130

(305) 347-5558

£ Dovdloy h@é@u <
R. DOUGLAS LACKEY™

E.EARL EDENFIELD JR.
BellSouth Center - Suite 4300
675 W. Peachtree Street, N.E.
Atlanta, Georgia 30375

(404) 335-0763

179839
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CERTIFICATE OF SERVICE
Docket No. 991267-TP

| HEREBY CERTIFY that a true and correct copy of the foregoing was served via
U.S. Mail this 27th day of September, 1999 to the following:

Beth Keating

Staff Counsel

Florida Public Service
Commission

Division of Legal Services

2540 Shumard Oak Boulevard

Tallahassee, FL 32399-0850

Tel. No. (850) 413-6199

Jon C. Moyle, Jr.

Cathy M. Sellers

Moyle Flanigan Katz Kolins
Raymond & Sheehan, P.A.

118 North Gadsden Street

Tallahassee, FL 32301

Tel. No. (850) 681-3828

Fax. No. (850) 681-8788

Represents Global NAPS

Global NAPS, Inc.

10 Merrymount Road
Quincy, MA 02169

Tel. No. (617) 507-5100
Fax. No. (617) 507-5200

€ ¥ Lol if St (o)

E. Earl Edenfield; Jr,
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GLOBAL NAPS, IN. TARIFF FCC NO. 1

Original Page 82

7A.1

TA.2

TA3

SECTION 7A - ISP TRAFFIC DELIVERY SERVICE
Scope Of Tariff,

This Tariff applies to telecommunications delivered to the Company by a local exchange carrier
(the "Delivering LEC") for further delivery to an Iniernet Service Provider ("ISP") which obtains
connections to the public switched network from the Company. This tariff applies to all ISP-
bound traffic for which the Company does not receive compensation from the Delivering LEC
under the terms of an interconnection agreement entzred into pursuant to Sections 251 and 252 of
the Communications Act of 1934, as amended (an "Interconnection Agreement").

Delivering LEC Election To Obtain Service Pursuant To This Tariff.

A Delivering LEC with which Company has an Interconnection Agreement may avoid charges
under this Tariff by agreeing to treat ISP-bound calls delivered to Company as "local traffic”
subject to reciprocal compensation under Section 251(b}(5) and applicable terms of the
Interconnection Agreement. Failure by a such a carrier to actually compensate Company for ISP-
bound traffic as local traffic under the terms of an Interconnection Agreement shall constitute an
election to compensate Company under the terms of this Tariff,

Application Of Tariff.

This Tariff applies to all ISP-bound traffic that is subject to the jurisdiction of the Federal
Communications Commission. To the extent that a Delivering LEC asserts that the terms of an
Interconnection Agreement do not apply to some or all ISP-bound traffic due to the
jurisdictionally interstate nature of such traffic, that assertion shall constitute 2 binding election to
treat all ISP-bound traffic not subject to an Interconnection Agreement as jurisdictionally interstate
and subject to this Tariff.

ISSUED: April 14, 1999 EFFECTIVE: April 15, 1999

William J. Rooney, Secretary and General Counsel
10 Merrymount Road
Quincy, Massachusetts 02169
FCC990!

Exhibtr A

38



ra

GLOBAL NAPS, 1. _. TARIFF FCC NO. 1
Original Page 83

SECTION 7A - ISP TRAFFIC DELIVERY SERVICE, (contd.)
7A.4 Rates
This Tariff establishes a switching rate which relates to the function Company undertakes in
directing a call dialed by a Delivering LEC's end user to the ISP (served by the Company) that
the end user wants to reach. This rate applies per minute of use.
Rate: $0.008/minute

7A.5 Billing

Billing for charges under this tariff shail normaily be monthly in arrears. Failure to render a bill
shall not constitute a waiver of Company’s right to payment for any services provided, as long as
the bill for any such period is rendered no later than two years following the expiration of that
period.

Payment shall be due in immediately available funds no later than 30 days after the date of the bill.

ISSUED: April 14, 1999 . EFFECTIVE: Aprl 15, 1999
William J. Rooney, Secretary and General Counsel
10 Mermymount Road
Quincy, Massachusetts 02169

FCC990!1
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CGLOBAL NAFPS, & . TARIFF FCCNO. 1
Original Page 84

SECTION 8 - PROMOTIONS
¥ Promotions - General

From time to time the Company shall, at its option, promote subscription or stimulate
network usage by offering to waive some or all of the nonrecurring or recurring charges for
the Customer (if eligible) of target services for a limited duration. Such promotions shall be
made available to all similarly situated Customers in the target market area.

82  Demonstration of Service

From time to time the Company shall demonstrate service by providing free chanpels for a
Ilimited period of ime.

ISSUED: April 14, 1999 EFFECTIVE: April 15, 1999
William J. Rooney, Secretary and General Counsel
10 Mermymount Road
Quincy, Massachusetts 02169

FCC9901
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GLORBAL NAPS, Ivc. TARIFFFCCNO. 1

Original Page 85

2.1

SECTION 9 - CUSTOMER SPECIFIC CONTRACTS

General

The Company may provide any of the services offered under this tarifl, or combinations of
services, to Customers on & contractual basis. The terms and coaditions of each contract
offering are subject to the agreement of both the Customer and Comny Such contract
offerings will be made avaiable to similarly situated Customers in substantiglly similar
circumstances. Rates in other sections of this taniff do not apply to Customers who agree (o

contract arrangements, with respect to services within the scope of the contract,

Services provided under this tariff are not eligible for any promotional offerings which may
be offered by the Company from time to time.

Contracts in this section are available to any similarly situated Customer that places and
order within 90 days of their effective date.

ISSUED: April 14, 1999 EFFECTIVE: April 15, 1999

William J. Rooney, Secretary and General Counsel
10 Merrymount Road

Quincy, Massachusetts 02169
FCC9901

St "
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AGENDA DATFE: 777/99

STATE OF NEW JERSEY
lMofPqu Uniliticy

ey firy

IN TVHE MATTER OF THE PETITION OF )
GLODAL NAPS INC, FOR ARBITRATION OF )
INTERCONNF.CTION RATES, TERMS, )
CONDITIONS AND RELATED ARRANGEMENTS )
WITH BELT ATLANTIC-NEW JERSEY, INC. )
PURSUANT TQ SECTION 252(b) OF TIIE }

)

TELECOMMUNICATIONS ACT OF 1996 DOCKET NO. TO98070426

(SERVICE LIST ATTACHED)
BY THE BOARD: ¢°

This Otder memorialires final avtion taken by the Now Jursey Hoard of Public
Ukiliddes (Doard) in the arbitration requusted by Global NAPs, fne. {GNT) by letter dated June 30,
14938, and will resolve all ouixtanding and unresulved issues in GNI's imerconoection dispute
with Bell Atlantic-New Jersey. Inc. (BAND.

PROCLEDURAL 1ISTORY

On Januny 26, 1994. GNI requusted interconnection and network elements from
RBA-NJ pursuani us section 251 of the Telocommunications Actol 1996, BL. 104-104. 110 Stat,
$6. codificd in scaltered sectiony of 47 LL8.C, $151 g 3pq. (hereinufter, the Aet). During the
period from the 135™ w the 160* day after recoipt ufan intercotawclion request, tha carrier of
any othet party to the ncgouiation may patitiun the S1are commizvion 1 arbitrew any sutiandiag
isswst. The Stato commission is required 1o resofve cach jssuc ses furth bn any such proceeding
“not tater thun 9 months after the date on which the local exchange carrier reccived the
{inwrconaceuon] request undsr this scetion.® 47 UK.C. §252bX4NC).

Ry lettor dated June 30, 1998 snd pursuant t0 secticn 252(bX(1) of the Act, ONI
filed with the Roard of Public Unilities (Roard) 8 Petivion for Arbitration of
Rates. Terms and Conditions and Relatod Ralief. GNI ssentially sought affirmation through the
arbitration process tat it was enttled Lo opt into an intereoancetion ngreement previously
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approved by the lloand betweon BA-NJ and MFS Intelenet of New Jetsey. Ine. (MFX)', and 1o du
0 witheut any limitatigns or restrictions which it belheved BA-NJ improperly sought 1o impusa.
By letter dated July 18, 1998, GNI advised the Rourd that it balizved that the partics had reached
an ugreement for interconnection, had apparcatly resolved the issucs raised in the petition, and - -
requested thut the Buaed suspend further action on the putitior ©- wrhieety « - dieg succoasful
exccution of an interconnection agreement

The parties having failed to reach an inicrconnettion ayreement, and pursuant lo
the: Buord's arbitration procedures,? on Scpember 15, 1998, Ashley C. Brown from the Kennedy
Schonl af Government a1 Harvand University was choscn as the Asbitmtor. On September 28,
1999, both parties suhmitted a joiat statcment of the unresolved issues to the A-hi*ator and each
party SApRrately submitied s staternwnt of their response Lo these issues, By ketter dated Qclober
2, 1998, the purties joingy submitied a lecter to the Doard stating that they had agreed nat to Rle
any motions with tw Federal Communications Commission (¥CC) for preempiion of stste
jusisdiction for wenty days alver the expiration of e nins-month time limit imposed by the Act,
Notwithstading the effarts of Board StaiT and the Arbiteator to faeiliae 3 mutually accoptabie
agreement, on Uctober 20, 1998, each party separstely submined updated statements to the
Asbitzator ol the uarsolvsd issuss to be decided. By Ordar dated October 21, 1998 in this
Docket, William ). Rovney, F1q., Geasral Counsel for GNI. and Christopher W. Savage, Esq,,
were granied lewve 15 appest pr bag yice on behsif of GNT, and Robert A, Lewis, Exq., was
granued leave 10 appear pro ha yice on behallaf RANL.

{n Ucggober 21, 1998, an arbitration hearing was beld in Buvion. Massachusens.
Pom-heasing briefs were submitied on October 23, 1998. The Arbitrator iznued a decision which

hue \ermad 3 “Recommended Interim Finul Decision™ on Oulober 26, 1998 (hereinafter, the
Arbitratos's Dwwision),

The Arblirator recase the submitied issues [t six issuns and resolved them in the
lullowing manner:

) Is GNI an catity cligible for sn tatcrconnection agreement?

ACA
+

TX96070540 (Augus: 15, 199%) (herainsficr. Arbizration Orde).

-2- Docket No. TOIR0T0416

hbit 8
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Desinion:
@

Ducimem:

(3

Pecision;

4y .

Dweviion:

5
Dacizion:

(&)

Decision:

GNI is wligible fur an intorvunimection syrevinent with BA-NJ.
Arbitrator's Decision af 5.

Is CNT entitled to most favored nation (MI'N) status in régard o -+
other interconncction agreements?

NI is entitled 10 MEN srams [n rogard 16 opting int other
interconneciion agrecmients betwawn BA-NJ und adher competitive
locat exchange carriers (C1RC), including she interconncstion
ugreement between BA-NJ and MFS Intclonct vt New Jersey, lnc.
(MYI'S). thid. .

When épling into @ preexisting intctconnection agreement under
MFN ratus, is 2 parly bound 1o the agreoment in it catirely, or in it
[rex 10 opy in on = provision by provision basix?

L GNT opts into the MI'S 2grecment, it may only do s on an all o
nathing basis. 1t ks not frex 1o “pick and choase™ among the
pravisions of that agreement and is bourdd W the terms and
conditiont as of the date they are pormitied 10 “apt in™ to the MFS
ugteement. ld a6,

I€ GNT is entitled to upt in 10 the MI'S sgreement, whant should the
duration of the contract be?

‘The dwration of the inter¢anncction ugreement between BA-NTand -
GINT shouid be aincteen days less than theee years from the date of
cxecution. Id. a2 3.

Arc calls 10 Intemet Sctvive Providers (15Ps) cligible for reciproeal
compensation under the MPS imerconnection agreement?

Calls to TSPy are cligible for reciprecal compensation under the MFS
incerconnection sgreement. 1d. a 'I .

Ars the ppplieable reciprounl compensation ratey those set fonh in
the ME'S intereunnection agreement, or the generie rates estatdiviwd
by the Board in Ducke: No, TX951206317

The reeiprocul compenstion ratey applicable ty G and BA-NJ if
GNT opts into the MFS intercommection agréement, we, for the
duration of the (ime that the teyms thevrein are applicahle hetween
GNT and BA-NL. thase set forth in that agresment. jgl. ut 10.

-1. Docket No. TO98070426
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Meanwhile, on the federal level. the FCC was already engaged in its consideration
of the issue of whelhr reciprocal compensatiun was the upproprime form of compensation fo{
1SP-bound trafliv, In Qctuber 30, 1998, the FOC isucd 2 Memorandum Opinivn and Order in
GIE Julephone, GTOC Tariff No, L GTOC Transminal No. 1144, CC Docket No. 98-79, FCC
98-292 (October 30, 1998) (hereinafior, {{L1 Lolcahane). In GTE the FCC concluded sn
investigmion of an sccess offering by the GTE Telephume Operating Companies, and found that
GTE's uleting, which would permit Internet Service Providers to provide their sad-user
customers with high-speed access 10 the Intornct, was an interstate service properly tariffed at tho
fadersl level. GTE Tokeohone U, In GTE Talxghooe. the FCC expressly sued that its Order
did “nui congider or address iysues rogacding whether local exchange carricrs are entitled to
receive reciprocal compunsation when they deliver to information service providers. including
Interet scrvice providery, civcuit switched dialeup traillc originated by intereonnesting LECL”
1. st 'R, The FCC stated instcad thas it intended *'in the next week (o ixsue 2 separate onder
specifleally sddnexying reciprocal compensation issues ™ Thid. Thereafter, the Buard, along with
much of the weleenmmuricatiois community, wailwd with great anticipation for further word
from the FCC on the ixcue of cornpensation for 1SP-bound tralfic.

With regard 10 the Achitrator's Decision, and us vequired in the Board™s Acbitration
Order, the partics ware required o submit for Board consideration 2 fully exvcuted
interconndction agreement cncompassing the arbitration decision within five (5) dayeof the
Arbitrator's decision. On November 2. 1998, (N filed a moticn requesting that the Board issue
an order o the effect (it

{n) [GNL} is for ail purposes deemed to have entered into 4o
interconnection agreement with RA that reflocts the
[Arbitrater’'s Ducision), with an ctlictive date of today,
Novumber 2, 199%; and (b) Lo the extent that BA's actions in
any way deisy the date on which [GNT) can bepin cxercixing
its rightx under the agreement. the temmination date of the
sgreerment is deemed extended. day for day, during the
period that BA cuntinues to engage in such defaying efforu,

Nevember 2, 1998 Motion ol GNT 212, 10). | . .
(Nt amachcd & form of intercunnection agsreement, executed by GNT, which purports to
incorporate the Arbitratoc's Decision,

At its public meeting of November 4. 1995, the Board awthorived jts Scerclasy 1o
send a fetier us the partics advising them nf' their dutics to submit 2 mutually executod sgresment
for Bourd consideration. ‘The Swerwtary's icticr was sent the same day. By letwr datad
November 5. 1998, GNU responded 1o the Uoard telcrencing its November 2. 1998 Motion and
usking LAst the Aoard, in addition to the nther reliel requested, dircet that BA-NJ pay w0 GNI
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reasonable incurred attorney’s feen in cannection with (INI"s effors 10 réuch: un ugreement with
BA-NJ daring the periad Navember 2-3, 1998. Un Novembar 5, 199R, BA-NJ submitned two
versinnx of intercogacetion agreements. The lint modified the GNI agreemen: previously .
subrnitted 10 the Board by GNT in Nuvember 2, 1998, The second contains modificatinns to the
voiginal MFS agreerans based on BA-NT's interpretarion of the Federal Communications
Commisvion (FCC) Memoradum Opinion and Order in

GIOC Tranaaital No, LL4E. CC Docket No. 98-79, FCC 9¥-292 (October 0, 1998)
(hereinafter, (711! Tolopkone). At the same time. HA-NJ submited ity Opposition 10 GNi"s
Motivn. Hy Settar dated November 6, {998, ONI filed an answer BANTs Opposizion (v ity
Melion. By lentors dated Navember 10, 1998 and November 12, 1998 BA-NJ and GNi,
respectivoly, submited additional responsive papers. BA-NT submitted additinnal comments by
letter dated November 19, 1998, 1o which GNI respanded by letter dated November 20, 1993.

Dy Jctter dated November 13, 1998, the Division of the Ratepaywr Advocate
{Advocaic) submited comments on the Arhitrxtor's I2ecision and noted the faet that the Boand
Bad befere it three forms of interconnection agreements submitted by the parties. In itg lotter, the
Advocste disagreed with the Eighth Circuit Court of Appeals rejection of the 'CC's “pick and
choose” rule’ and the Board's adaption of the Lighth Circuit's iowrpretation. Nevenhelcss. the
Adwncaie supported an interconneetion agreement a3 recomaeended by the Arbitrator, and ucged
the Board 10 approve the interconnection agreement which in effeet would reflest the MFS
agrexment. By lotier dued November 235, 1998, BA-NJ respondud to the Advoesie’s comments
and p131d that (e Board shauhi not spprove an inreonncetion agreemwnt based on the
Arbitrator's Decision,diit should find that the MI'S agreement which GNT serks 10 adopt must
contain rates which conform 1 the Board's Ducember 2, 1997 Generic Order in Docket No.
TX95120631 2nd shoutd extend foe a teem which ¢xpires on July I, 1999, the terminaiion date of
the MFS Iniervarmection Agrewment. [n addition, KA-NI statvd that the Board should clarity
thal, pursuant to the FCC's determination in (JIE Telepbone, intemen truffic is jurisdictionally
inwersule. By letter dated December |, 1998, OGNt disagrued with weasss ao sited that the
FCC's analysis in GTE Tglephune did not arfeet the proper trcatment of reciprocal compangation
For 15P-bound traffic. Ax of the date of this Order. the Panties have failed 10 munusily exesuts o
cumprehensive interuannection agrevment bascd un thair continuing differences in interpreting
the Arhitraior's Decision and FCC Orders. i

Finally, on February 24, 1999, the FCC releaseyf ;. Do lwuioz; Sodir in CC
Dacket Nov. 96-98 and Notics of Proposed Rulemaking in CC Docket No. 95-68, [W/O

L kbl il A0ns o th cEommuneatans Act il 1 5o

sod lniezeCarrice Compensagion (o ISP.Jovnd Truffic, CC Docket Nos. 96-98 and $9-64, F
99-38 (Fcbruary 26, 1 998) (hereinaflar, Declaratory Ruiing). 1a las Declarstory Ruling, the FCC
advised that it considered |SP-bound traffic to he inteestate rullic not subject W the reciprucal

f o Sp ewa Utilities Roard ¥ PCC. 120 £.3d 753, 800 (3th Cir. 1997); =B in oot
- AIRT Corg, v lowa Urils 13d...__ILS._ .
LuFd 24 835 (1999). ILS. . 1198.Cr 721,142
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mpansation obhligations iy by section 251{bX5) of the Act. Decluratory "{\iﬁl_\B a 'iﬁ.'
:; zr:;nml fn l‘;: n:dm:dn:uulmru‘;erym in the ahsence of & federal rule governiag wntcr-carTwr
compensation for such traffic, states are free cither to Imposc of not impose reciprocal
compensation for 1SP-bound trafflc, depending upun the circumstances hefore dle_ srate
commission, including the cxistence of inlerconnection sgregicns, Lomiaawiy Ruiing at ",
21, 25-27.

LSCUSSION

With regard to the frst issue recited aburve, we FIND that the Arbirator correctly
detarmined that GNJ ix eligible to enter into an interconpettive oo™ . 2 "Vo ucs thatat its
public agends mecting of June 9, 1999, the Board found that GNI had demonstrated tha it
possarsed the requisise financial, echnical and masagerial cxpertise and fesources which arc
Tecessary 10 provide locat exchange and exchangc aveen Welecommunications scrvices in New
Jersey, and aczordingly, the Board authorized GNU o provide local exchange and cxchunge
sccess ielecommunications service in New Jersey subject 1 the sapproval of its intercrnnection
e

Ixlesommugications Secvices, Docket No. TIV8060386 (June 2, 1999). Accordingly, we agres
with the Arbiurator that GNI ix an eptity eligiblu fur un interconncction agreement.

We also FIND that the Arbitrator ix correet that a3 an approved local ¢xchange
caprier, GNI ix entitled-Go opt into a pre-existing intereoncoetom oot 20 Gl e so-called
oot fsvorsd pation.™ ur “MFN,” process pursuant to section 252(1) o€ the Act. With segurd 1o
the thind issue, subsequent 1o the Arbilsuloe™s Decision. the Supreme Court reinsaned 47 C1EK,
§51.809. ullowing carricrs o “pick and chovse™ parts of interconnection agreements, as well as
upt into ae. cotire sgreement twough the MI'N process. 5o ALKT Coro, v, lowa Utils Bd.
LS 195Gk 721, 738, 142 LEQ.2d 835 (199Y). Thus, we MODIFY the Arbitrator’s
Deeision w compart with the Supreme Court desision with regard to the FCC's reinsiated “pick
ard choosc™ rule.

Wa next turn to the fourth issue which confrunted the arbitrator, the duration of
the interconnection ayreement ¢reatcd ax a result of GNT apiing into the wme and cooditions of
the MFS agrewment. At the outset, wa pote thut the 1'CC is currently seeking comment on just
the aituation that facel the Arbitrator in the maner nuw before the Buard. {n its February 26,
1999 Declaratory Ruling in CC Docket No. 96-08, the FCC noted that an erbiator rccently
allowed » CLEC 10 opt inlo an interconncetivn agreemant with a thaee yéac lerm for a now three
year term, raising the pownibility that an ILEC “might he subject 1o the obligations st forth in
[the original] agreement for an indeterminate kmgth of tme, without any opportunity for
rencgoliation, as sucusssive CLEC opt inte the agreement.” Declartory Ruling at 933, The
ch. therefure, is secking comment on "whethiér and how scetion 252 (i) and MFN rights affoet
panties’ ability 1o negotiate or rencgotiate terms of thwir interconnection agreements. Thid
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Because the Board is also enncerncd abowt the proccdurai and substantive rights of
both ILECS and CLECS involved with the MEN and "pick and chousc” proceswes, the Roard
HERERY DIBECIS its $1atl v propare u rulernuking pre-propasal which will elicit idcas, views
and comments from the industey regarding these izsuer. (1 mnre immediate impon. we nots owr
preliminary bwiiel that imerconnection agreements should not cxist into pcrpcmlly.whhm a
right tn have such agreements reviewsd and reacgotiated. Thus, on an interim baxis, and subjeet
to possible reaxsmination based upan the pending FCC and Staff actions noted above, we
Indicatn horein our view thut wyy exirting agresment MFN'G by & CLEC should extend fora
periad of time wqual to the remaining term of the eriginal MPN' ugrecment or onc (1} year,
whichevet is greator, We further note our preliminary vicw that an vriginel interconnection
agrecment may only e MFN'd during the eriginal term of the agreement, and that once MFN'd
tar the additional term just noted. ncithar the original interconacction agreement nor the
subscquent intoroommection agreement may be subject to further adoption by any CLEC through
the MFN process. This preliminary general view notwithatanding, however, we note that parties
may, through negotiatien, sgroe 1o adopd rates, terms and conditions which are identical to thuse
concained in apy other interconnection agrecsent and fiw a term of any Jeagth which they
mutually desire, We stress that these are preliminary vicws which we fully expect 1o be
euvmmanted Ypon by the indusry in the context of buth the FCC's aad our own rulemaking
processes.

Wq: quie alsn that the FCC has already expressod its view esgarding how a curier
seeking imarconnection, network elements or services pursuant to section 252(1) shiwld procecd.
The FCC hag advised dhiat such n earmicr “need not make such requexts pursiant to the procedures
for initial soction 251 requests, but shall he permitied 1o obtain its stetutory fights un un
cxpedited basis.” First Repurt and Order, t i s ii

isione in the I i . CC Docket No, 96-98, FCC 96-325 (Augusc
3, 1998) at 11321, The FCC has also stated thar [t “lcavi{s] 1o slste commissions in the first
instance the dutuils of the procedures for making agreements svailable 1o reguesting carriers on
an expedited basis.* 1hidl In this regard. we remind carriers that the Boacd bas already adopred a
dispure resolutiun process which is made availahle expressly 10 fetolve on an cxpedited hasis
petitions by eamicrs reluted 10 service-aiTacting issucs snd gxsertions ol anti-campetitive cunduct,
and s an approgriate means w resolve section 252(i) disputes. See Ovder on Recunsideration,

umcaiion

Services, Duckst No. TX95120631 (Junc 19, 1998),

With specific regard 10 the inteeconnection agreement between GN1 and BA-NT,
however, we do_ nol helieve that the yeneral view we have just announced regarding the duratien
of interconnection agrevments adopwed through the MEN process is necesaarily appropriate. The
ONUBA-NJ Asbiteator rendered his duchsion on Octluber 26, 1998. According to our arbitration
guidelines, s purtics should have submittcd un imcrconnection sgreement to the Boant for its
review within five (5) days thereuller. Qu Navember 2, 1998, GNI filcd a motion requasting that
the Board issue an order providing that the intereonnection agreement berwean GNI and BA-ND
ttached 10 its mutinn and based upon the MFS intcreonnection agresment shall be deemed
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cffcctive on November 2, 1998, and cxtended day 10 day thereatter for every day that BAsNI
dulays in signing the auached agreement. Nes including svy such extensions. GNUs pruposed
interconmeciion agrecmunt incurpurad 2 wrmination date of October 14, 2001, 19 days less rhan
theee years, as appraved hy the Achitrator's Pecision.

We have aleeady indicated above vur preliminey view that an iatercenncition
agreement which is sdopied through the MFN process should extend for 2 wom a0 Jess than 12
monthy. Howuver. ag noted above in the within master, the parties, including the Advocate,
continued to file comments on the Arbitzator’s Decixiun through the month of November, 1998,
the Tast submission being hy ONT an December 1, 1998, and the Buurd delayed the decision on
ahis arbitestion further whilc it awaited the FCC's expected detesmination of (he istus af Lhe
nature of 18P-buund traffic. In order not to penalize GNI for delsy not exused by it we
HERERY ADOPT. 2 1orm whick roilects the minimum one year term of un MEN'd agreement,
and in addition reflw:ts the delay which ocoured from Ducember |, (098 until July 7. 1999, 4
period of 219 days. Accordingly, we FIND tha: 2 teren of one voar aad 219 duys, ur slightly
more thag | ¥ months, is appropriate in this cssc. Astuming that a signed interconncetion
agreemeni which conforms 1o our Decision is submitred within five (S) duys of the date of this
Order and is approved 3t the Baard's July 20, 1999 public meeting, this interconncetion

agreement will therefore terminate one year und 219 days from July 26, 1999, or March 2, 2001,

Becume the Decition we make hurein cests upon the unique nanure of the eircumstonces
sucrounding the parier and 1his intcrconnastion agreement, the Roard believes that it iy notin the
public imetcst ro permil this agreement 10 be sdupted through the MFN process.

[ M

With regapd 1o ihe fifth issuc. whether calls to ISPs arc cligible for reciprocal
compansazion undur the MIFS intéfeonnection ugresment. we must begin our analysis by nnting
again the FCC's most recent declarntions reganding 15P-bound traffic. [a itx October 30, 1992
Q) Lalephnag Memorandum Opinion and Order, the FCC presaged its Jaicr decluration tun
lSI’-‘:.nmd traffic s interstate in character by concluding that 3 high speed Intemnct acouss
offcring by the GTF Telephons QOperating Companics, was an interstaic service propevly taillod |
ot the foderal evel. G112 Toleohone st 41, Whils the FCC expressly stated that its Ordor did
“not comsider ar addren ixeue regarding whether local exchange carrers are catitled W receive
reciprocal compensation when thay deliver to informuion service providers, including (nwmel
scrvice praviders. circuit switched dial-up traffic originated by imterconnecting LECs, it did
sute that it imenied “in thy next week 1 ixue a sepamatc ander specifically addrescing reciprocsl -
cumpentation issuss.” g, at 2.

On Februacy 26. 1999, the FCC Mnally rcicased its Dectarstory Ruling, coacluding

that ISP-hound wallc is Largely interstute, but *[i]n the ubsence, to datw, of 2 fedoral rule
tegarding the spproprials inlwe-carmior compensation for thix traffic, we therefore conciude thet
paniex should bo buund by their existing intcreunnection agrovments, as interpreied by fiaic
cemmisiung,” Declaruory Huling st $1. The 1FUC susted that the resiprocal compensation
obligatians impased by section 251(5)(S) of the Act apply cnly to the trsnsport and Lenmination
of local wlecommumications wallic. 1d. o ¥7. Cominuing it Uradition of determining the
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jurisdictivan! nuture of' cummunivationy by reference tu the end puints of the communication, the
1CC stated that 3 substantiat portion uf 15P-bound watlic iy inienitate hecause “the
cumenunications st issue do not terminate at the ISP« local server, but conilns st the ultimawe
destination or destinations. specificatly at a imernet webaise (hat is often located in anather
suse” 1d. at T§10-18. The £CC advised that “pending adoption oF a rule establishing an
appropriatc infersute campensation mechasism.” it found “no resson o inicriene with state
commission findings as to whether reciprocal compensation provisions of interconncction
agreements opply o 1SP-bound rattic.” 14, at 421, The FEC funher advised the tollowing:

(in the ubsence of a federal rule, state commixsiuns that
have had to fultill their siauory pbligstion upder seetion
152 tw resolve interconnection digputes hetween incumbent
LECs and CLECx have had no choitc but to c3iablizh un
inter-carrier compengation mechanisn und to decide
whether and undet what circumstances to require the
peyment of reciprocal tompenatiun. Although reciprocal
compenation is mandated under scction 251 (b)(5) only for
the transport and termination o fucal trafflc. acitker the
atatyte nor our rules prohihit & state commission from
concluding in an arbimration that reciprocal compensation is
appropciats in corlain instanees not addressed i xection
252(b)(5), st long as therc is nu conilict with goveming
federal law. A state commission’s decision to impose
reciprocal compensation obliyatiuax in an arbitration
proeeeding - or 8 subseyuent state commission decision (et
thnse obligations encampass 15P-bound Wraffic -- doeg o
coaflict with any Commission rule regarding 1SP-hound
wuffic. Dy the sume tokeq, in the ubsence of goveming
federal law, niate commissions are also [rae nut 10 requite
the payinent ol reciprocal compuenuntion for this trallic and
to adope another compensation mechasism,

[1d. at §28 ({fooworey omitved].

The FCC asserted that the adoption uf rules goveming inter-carricr compensation for [SP-bownd
traffic would xerve the public interest, and propescd rules which, in the first instance, wouid rely
oc commercial negotiations 35 the ideal moany W establish the terms of intereonnection

an-rﬁ;g;l:;nlx. id. ar Y&, bt might also rely on arbitrution on the state or even foderal level, jd.
a 232,

‘ The FCC rovopnized thut its concluxiun that 1SP-bound traffic is jasgely intorstate
might caure some txte commissions 10 reexamine conclusiung thar rosiprocal compensation is
due from ILFC3 t9 CLF.Cs which casry this traffic o the cxtent that those conclusions are based
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on w findling vhat [SP-bound tkllic Wweminalus vt an ISP server. 14, a1 127, In fuct, that has
alrwady occueed. In i fM- Wi o anaiasl New

i palesity

116-C: (May 19, 1999) (hercinafier. fomplaint of MC1 WorldCom sachy

Departmem of Technology and Energy (Mas. [3TE) revensed un earlier decision in whick it
dicterminwd that 15P-hound traffic was local based upon its wnderstanding that such vraffic wax
suverable into two components, one call terminating st the [SP, and another cull conmecting the
ISP to the target Internct website. Comphinl uf MCI WoridCom. Summary. The Mass, DTE.
stated that, in light of the Declarntory Ruling. the basis far ils corlive decision hud crumbled and
thot degiin was now & "aullity,” and *[ulnless and until modifizd by the FCC itsclfor
ovenumed by & eoun of cumpetem jurisdiction, the FCC's view of the 1996 Act nmuse govern
this Department's exereise of its authorily uver weiprocal compensation.” i

WarldC'am at 19-31. Tha Mass. DTE ruled tat “Irjeciprocal comgensation nced not be paid for
Lerminating 1SP-bound waffic (on the grounds that it is local wattic). beginning with (and
including paymants thut were not disburscd as of) Februzry 24 “M0 ™ rhid

It dotermining whether rsiprocal compensaiion obligations apply 1o ISP-baund
traffic which GNT witl carry, the Board doex not have the bencfit of carlier arbierations which
have sddressed this ssue, nor was the issue sddreased in the Board's Genstic Procccding. See
Desision and Order, IM/0 the tavesiigarion Rugarding Local Lxchanes Competition for
Telssymmynications Services, Ducket No, 1X95120631 {Devemhas T 1007 A hbagh the
MFS inereonnocticatigrvement was the reault of buth negotiations and arbitration, the reciprocal
compensation ixsue was docided wholly trgugh aceutiotions beeween MFS and BA-NJ. Scetion
5.7 of the MFS/DANT agraement provided fir reciprocal sompensation for the transpurt and
termination uf locul eraffie, definwd in section 1.34 of (he agreement ss “waffic tha is vriginated
by » Customer of onc Panty nn that Pany’s nowwark and terminatés W o Customes of the other
Parcy o that other Party's network, within a given local culling srea, ot expsndwd uren service
(LAS" aren. ux defined in BA' effective Customer wriffs.” The nvgatiuions which 13d 4 the
adoption of thee provisions ¢ccusmed wall hefore the FCC's declaration than [SP-howsd traffle
was interniate, 3 signifieant change in the law it known to cither panty to the negotiations and
not refloctsd in the interconncetion sgreemant which GNU desices to MFN.* The Bomd notes
wel] the FCC's statements thae in the sbsence of 3 fedoral rule regarding intor-carnier
cumpensstion for [9-bound tafflc, "parsies should hu hound by theic extuing intereonnestion
agreements. as ineepreted by «iats cogamissions” Declaratory Ruling at 1. In thiy case,
hawever. the Boand does not have an existing intersannection agseement between GNY agd BA-

-

We note, however, that puruant to scction 28 of the MFS agrecment, FUC action
or other lgal devetopmumis which requine modification of material terns contained in the
agroement alfows eithur Pagry 12 require a rencgotiation of the terms that &rc reasonably affootad
by the change in the law. Thus, even were we not fo caclude §5P-bound wraffia feam reciprocal
compunaation provisions of the ayreement at thiy time. we conclude that seciion 28 of the MFN'd
agreement could soon lead 1o the same result which the Board hirrin reuches,
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NI to incerpret. Recause of (GNUs right to MIEN an cxisting interconnection agreement, we EDND
that it is appropriate to apply to GNI and BA-N1 the rates and wwoms in the cxistiag MF_S
agrocmeni which GNI desires (o MFN with respect to reciprocal compenaation obligations foe
wraflic which ix iruly locul, 1SP-bound traffic, as dewermined by the :CC. is inersuxe in Ve
character, and. therefore, in the Doxed's view, is not catithed 10 reciprocal compuirsation. All
other local raffic carrind by ONI shall be subject 1o reciprocul compensution at the negotisted

rates in the MI'S atsreonncetion agreement, tha ix $0.009 for incal raffic delivered to 2 tandem

swiwh and $0.007 for fucel cailx delivered to an end offfce.

We cxprct that CGINT will be compenssied by itg end user Customers und/or by 1SPs
tUhernyelvex for the [$P-bound traffic which it carviny. Mevertheless, the Board is mindful of the
FCC's ongolng rulemaking with regard 19 the appropriale form of ietes-wistics cumpensation
mechanism for ISP-bound twaffic. Wo agsure carriers that the Board shall revicw the FCC's
ultirmte ruling regarding such eompuerntation and take appropriate action. ux nevded. Of course,
tho parties themselves are not fore¢losed from [uriher axgotiutions 10 develop more appropriste
forms of compensation.

Accardingly, fo clarify the tast {ssuc decided by the Ahitraior, e Board berwin
EINDS that the MFS inlercunnection agresment rutes for reciprocal compensation, and net the
Board's punuric rates, shall apply In the interconncction agrewment betwaen the partics. The

Arbitrmtor found thal ncgotisted rates ook prevdence over rates dutermined by either regulation .

or by arbitrstion. Accurdingly. he detormined that the raies for reciprocal compensution
ncgolisted by and betpifen MFS and BA-NJ arc applicahile to the local trallic exchanged betwicn
GNI and BA-NJ. The Bowrd ageees with the Arbitrator in this regard, bt elarifics that the MFS
inteeconnevlion agreemeat ratcs du not apply vo the ISP-bound trafflc camed by GNT sinee that
wraffic is interstatc wulflc pursuant to the FCC's Declarstory Ruling,

{n conclusion, the Board FINDS that the resolution of all open arbitmtion issues
sct furth abave and e conditions impured hertin upon e parties is conaistnt with the public
nterest and in weeordanee with law. The Uoaed HERERY APPROVES an interconncttion
agrecment betweun the panies which is the same as the MFS agreement refcrenced above, as
moditied herein, a8 mweting the requircments of the Act for agreements which are in part
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. naegoriated and in part arbitrated. 1 he Hoard RIBECTS the Partics W aubmit tu the Bourd for itx
approval a fully exeeuted intercannection agreemem rellveting the decivions ket forth herein
withla five (S) business days of the daic of thix Order.
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