
STATE OF FLORIDA 
DIVISION OF ADMINISTRATION HEARINGS 

FLORIDA POWER & LIGHT COMPANY, 
Petitioner, 

vs. 

PUBLIC SERVICE COMMISSION, 
Respondent. 

I 

PETITION FOR ADMINISTRATIVE DETERMINATION 
OF THE INVALIDITY OF AN EXISTING RULE 

Petitioner Florida Power & Light Company ("Petitioner" or "FPL"), pursuant to sections 

120.56(1) and (3), Florida Statutes, and rule 28-106.201, Florida Administrative Code, files this 

Petition for Administrative Determination of the Invalidity of an Existing Rule and states: 

1. The affected agency is the Florida Public Service Commission ("PSC"), 2540 

Shumard Oak Boulevard, Tallahassee, Florida 32399-0850. 

2. The specific PSC rule challenged is rule 25-22.036(3), Florida Administrative Code, 

which constitutes an invalid exercise of delegated legislative authority. The rule provides as follows: AFA 
APP - 
CAF ---- (3) Orders and Notices. Upon its own motion, the Commission may issue an order 
CMU - or notice initiating a proceeding. Such order or notice shall be served upon all 

persons named therein. The Commission may also transmit notice of its action to CTR 
a G  - 
LEG 2-s-. other persons requesting such notice, and may publish such notice in appropriate 
M& --hs newspapers of general circulation and the Florida Administrative Weekly. 
OPC - 



The renumbering of this rule as subsection (3) was accomplished in PSC Docket No. 980500-PU 

and became effective on May 3, 1999. The rule was originally adopted on December 21, 1981 

Although the subsection number ofthe rule was changed in 1999 from 25-22.036(6) to 25-22.036(3), 

the rule text was not revised. As will be discussed more h l l y  below, decisions of the Administration 

Commission relative to this rule in AC Case No. APA-98-007 also are relevant to this Petition. The 

Final Order in that case was entered on June 25, 1998. The Petitioner received formal notice of the 

PSC decision to adopt the rule by memorandum from the PSC dated April 26, 1999. The Petitioner 

received formal notice of the Final Order in AC Case No. APA-98-007 by memorandum from the 

PSC dated July 2, 1998. 

3. Petitioner’s address and telephone numbers are: William G. Walker, 111, Vice 

President, Regulatory Affairs, Florida Power & Light Company, 2 15 South Monroe Street, Ste. 8 10, 

Tallahassee, Florida 32301, (850) 224-75 17. Petitioner’s counsel’s address and telephone numbers 

are: Steel Hector & Davis LLP, 215 S. Monroe St., Ste. 601, Tallahassee, Fla., 32301; 850-222-2300 

(phone); 850-222-75 10 (fax). 

4. The Petitioner’s substantial interests are affected by rule 25-22.036(3) in that the PSC 

is illegally relying on it as authority to initiate and conduct an adjudicatory proceeding intended to 

affect Petitioner’s substantial interests pursuant to sections 120.569 and 120.57, Florida Statutes, and 

rule chapter 28- 106, Florida Administrative Code. See 0 rder Denving Mot ions for Reconsideration, 

Docket No. 98 1890-EU, Order No. PSC-99-1716-PCO-EU, September 2, 1999 (attached as Exhibit 

1); see a lso Order Clarifvinrr Scope o f Proceed ing: Docket Procedu res: and Establishing Issues, 

Docket No. 981890-EU, Order No. PSC-99-1274-PCO-EU, July 1, 1999 (attached as Exhibit 2). 
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5. The above-referenced PSC adjudicatory proceeding is for the stated purpose of 

investigating “planned, aggregate electric utility reserve margins in peninsular Florida.” Order 

Establishing Procedure, Docket No. 98 1890-EUY Order No. PSC-99-0760-PCO-EUY April 20, 1999 

(attached as Exhlbit 3). The proceeding (hereafter “reserve margin docket”) was initiated by the PSC 

in December 1998, and is styled In re: Generic investigation into the aggregate e lectric utilitv reserve 

margins danned for Peninsular Florida. Petitioner, a public utility and an electric utility as defined 

by section 366.02, Florida Statutes, has been designated unilaterally by the PSC as an appropriate 

party in the reserve margin docket and will be affected by any orders resulting from that docket. &g 

Order Establishing Procedure at 1. The PSC’s orders relative to the reserve margin docket make 

clear that it will be treated as a contested docket involving disputed issues of material fact and 

conducted pursuant to sections 120.569 and 120.57, Florida Statutes, and rule chapter 28-106, 

Florida Administrative Code. Various orders relate to the filing of testimony, the conduct of 

discovery, a prehearing conference, and scheduled dates for a hearing. by Order Establishing 

Procedure; Revised 0 rder Establishing Procedu re, Docket No. 981890-EU, Order No. PSC-99-1042- 

PCO-EU, May 21, 1999 (attached as Exhibit 4). 

6 .  FPL, in pleadings before the PSC, has challenged the agency’s authority to conduct 

the reserve margin docket as an adjudicatory proceeding pursuant to sections 120.569 and 120.57, 

Florida Statutes, and rule chapter 28-106, Florida Administrative Code. FPL has argued that the 

docket was opened by Commissioners as a generic investigation and noted that section 120.57 

specifically does not apply to agency investigations preliminary to agency action. 8 120.57(5), Fla. 

Stat. Similarly, chapter 28- 106, Florida Administrative Code, is inapplicable to agency 

investigations preliminary to agency action. Rule 28-106.101(2), F.A.C. FPL’s position is that 
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conversion of the docket from an investigation into a determination of Petitioner’s substantial 

interests violates both the Administrative Procedure Act and the Uniform Rules of Procedure. & 

Florida Power & Light Companv’s Motion for Reconsideration of Order Clarifiing ScoPe o f 

Proceed ing; Docket Procedu res: and E d l i s h i n g  Issues, July 12, 1999 (attached as Exhibit 5 ) ;  

Florida Power & Light Companv’s Emergency Reauest for Status Co nference a nd Preliminary 

Prehearing Conference, June 8, 1999 (attached as Exhibit 6). 

7. The PSC has rejected FPL’s arguments and responded by relying on rule 25- 

22.036(3) as legal authority for the reserve margin docket.’ That reliance is misplaced for the 

following reasons, all of which constitute the disputed issues of material fact and ultimate facts 

alleged in this petition: 

a. Section 120.54(5)(a)l. provides that state agencies must comply with the 

Uniform Rules of Procedure by July 1, 1998. This section also states that “the 

uniform rules shall be the rules of procedure for each agency subject to this chapter 

1 It is relevant that the PSC did not originally cite rule 25-22.036(3) as authority for 
its investigation. The Order Establishing Procedure of April 20, 1999 (Exhibit 3) provides that 
“[tlhis Order is issued pursuant to the authority granted by Rule 28-106.21 1, Florida 
Administrative Code.” The Order, which includes no reference to rule 25-22.036(3), also cites 
other provisions of rule chapter 28-106 as authority for various procedural matters relating to the 
docket. Similarly, the Revised Order Establishing Procedure of May 21, 1999 (Exhibit 4) does 
not reference rule 25-22.036(3). 

Only after FP&L questioned the PSC’s authority to conduct the investigation pursuant to 
sections 120.569 and 120.57, Florida Statutes, and rule chapter 28- 106, Florida Administrative 
Code, did the PSC staff state at the Status Conference and Preliminary Prehearing Conference on 
June 30, 1999, that authority for the investigation could be found in rule 25-22.036(3). The first 
reference in any order to the rule is found in the Order Clarifling Scope of Proceeding; Docket 
Procedures; and Establishing Issues of July I ,  1999 (Exhibit 2), in which the prehearing officer 
wrote that “Rule 25-22.03 6(3), Florida Administrative Code, provides for the Commission to 
initiate proceedings on its own motion in the execution of its statutory duties.” 
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unless the Administration Commission grants an exception to the agency under this 

subsection.” 

b. The Administration Commission adopted the Uniform Rules of Procedure on 

April 1, 1997. & chs. 28- 10 1 through 28- 1 10, Florida Administrative Code. On 

April 15, 1998, the PSC filed with the Administration Commission a Petition for 

Exceptions from the Ulllform Rules of Procedure. A copy cf this petition is attached 

as Exlxbit 7. Among the exceptions sought was one for rule 25-22.036(6), which is 

identical to, but currently denominated as, rule 25-22.036(3). U. at 13-14. The PSC 

argued that the exception “is necessary for the agency to operate efficiently.” 

C. On June 10, 1998, the PSC advised the Administration Commission that an 

exception to rule 25-22.036(6) would be unnecessary, as it is among several rules 

that “are outside the scope of the uniform rules . . . .” &g Public Service 

Commission Memorandum from Noreen S. Davis to Teresa Tinker, June 10, 1998. 

A copy of this memorandum is attached as Exhibit 8. 

d. On June 25, 1998, the Administration Commission entered its Final Order 

concerning the PSC’s petition for exceptions to the uniform rules. The requested 

exception for rule 25-22.036(6) was denied. The Administration Commission went 

on to repeat the PSC’s characterization, and found that subsection (6), along with 

several other subsections, “appl[ies] to applications, complaints, orders, or notices 

which do not involve. or which prece& proposed o r final agency act ion determining 

Substantial interests.” (Emphasis supplied). & Final Order, AC Case No. APA-98- 

007, at 3. A copy of this Final Order is attached at Exhibit 9. 
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e. Following entry of the Administration Commission’s Final Order, the PSC 

revised its procedural rules in chapters 25-2 1 and 25-22, Florida Administrative 

Code, to comport with the requirement that the PSC follow the Uniform Rules of 

Procedure unless specific exceptions have been granted by the Administration 

Commission. Public Serv ice Co mmission Memorandum from Noreen Davis, 

Director of Legal Se rvices: Mary Anne Helton, Associate Gene ral Counse 1: and 

Christiana T. Moo re. Associate Ge neral Counsel. to Rule Sup lement Mailing List, 

April 26, 1999 (attached as Exhibit lo). Amendments to rule 25-22.036 were part 

of the revision explained in this memorandum. As previously noted, the only change 

to rule 25-22.036(6) is that it was renumbered as rule 25-22.036(3). The 

memorandum from the PSC attorneys explained the rule amendments as follows: 

“The rules now contained in Chapters 25-21 and 25-22 fall into one of two 

categories: they are either exceptions to the URP or they are outside the scope of the 

URP and no exception is necessary.” 

f. On April 28, 1999, the PSC adopted rule 25-40.001 entitled “Exceptions to 

the Uniform Rules of Procedure.” This rule lists all of the provisions of the 

Commission’s rules that are exceptions to the Uniform Rules; the rule specifically 

does not list rule 25-22.036(3) as an exception. &g rule 25-40.001 (attached as 

Exhibit 11). 

g. Thus, the PSC stated unequivocally to the Administration Commission, and 

separately to interested persons, that rule 25-22.036(3) is guts ide the S C O D ~  of the 

Uniform Rules of Procedure. The Administration Commission also ruled in its Final 
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Order that rule 25-22.036(3) covers matters that do not involve or that precede 

proposed or final agency action determining substantial interests. Additionaily, the 

PSC has adopted by rule a list of exceptions to the Uniform Rules of Procedure that 

does not include rule 25-22.036(3). 

h. Because it is invalid, the PSC cannot now rely on rule 25-22.036(3) as 

authority for the reserve margin docket, which is improperly a proceeding in which 

the PSC has stated its intent to determine FPL’s substantial interests. As previously 

noted, an agency may not rely on procedural rules other than the Uniform Rules of 

Procedure (which include rule chapter 28-106) unless an exception has been 

specifically granted by the Administration Commission. 5 120.54(5)(a) 1 ., Fla. Stat. 

In the case of rule 25-22.036(3), the request for an exception was specifically 

denied.2 

i. Despite this history and the plain language of section 120.54(5)(a)l., the PSC 

insists that the provisions of rule chapter 28-106 are “supplemental to, but do not 

supersede” rule 25-22.036(3). &g Exhibit 1 at 6. Such a view is contrary to law. 

Department of Corrections v. Sau Iter, 24 Fla. L. Weekly D1951 (Fla. 1st DCA 

August 20, 1999) (Uniform Rules of Procedure replaced an agency’s prior procedural 

rules “by operation of law” on July 1, 1998, unless an exception had been granted by 

2 Although the Administration Commission denied the PSC’s request for an 
exception and ruled in its Final Order that rule 25-22.036(3) covers matters that do not involve or 
that precede proposed or final agency action determining substantial interests, the PSC has kept 
the rule in part IV of chapter 25-22 Florida Administrative Code, which is entitled ‘(Decisions 
Determining Substantial Interests.” 
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the Administration Commission). By relying on rule 25-22.036(3), the PSC 

attempts to exempt itself from the Uniform Rules of Procedure and the procedural 

protections of the Administrative Procedure Act. 

8. Petitioner contends that rule 25-22.036(3) is an invalid exercise of delegated 

legislative authority as defined in section 120.52(8), Florida Statutes, for the following reasons: 

a. 

procedures or requirements set forth in chapter 120, Florida Statutes; 

b. 

is required by s. 120.54(3)(a)l.; 

c. 

implemented, citation to which is required by s. 120,54(3)(a)l.; 

d. 

or vests unbridled discretion in the agency; 

e. The rule is arbitrary or capricious; 

f. The rule is not supported by competent substantial evidence; 

g. The rule, as construed by the PSC in its Order Denying Motions for 

Reconsideration (Exhibit 1) and Order Clarifling Scope of Proceeding; Docket 

Procedures; and Establishing Issues (Exhibit 2), exceeds the specific powers and 

duties granted by the rule's enabling statutes. 

9. 

The agency has materially failed to follow the applicable rulemaking 

The agency has exceeded its grant of rulemaking authority, citation to which 

The rule enlarges, modifies, or contravenes the specific provisions of law 

The rule is vague, fails to establish adequate standards for agency decisions, 

The specific rules and statutes requiring that rule 25-22.036(3) be declared an invalid 

exercise of delegated legislative authority are sections 120,54(5)(a)l., 120.57(5), 120.52(8), and 

120 56(1) and (3), Florida Statutes; and rule 28-106.101(2), Florida Administrative Code. 

8 



10. Petitioner requests that the Division of Administrative Hearings assign an 

administrative law judge to conduct a hearing concerning the issues raised by this petition; that the 

Administrative Law Judge declare rule 25-22.036(3), Florida Administrative Code, to be an invalid 

exercise of delegated legislative authority; and that the Administrative Law Judge award costs and 

attorneys fees to the Petitioner pursuant to section 120.595(3), Florida Statutes. 

Respectfdly submitted, 

n 

Matthew M. Childs, P.A. \ 
Donna E. Blanton, Esq. 
Steel Hector & Davis LLP 
215 S. Monroe Street, Suite 601 
Tallahassee, Fla. 3 23 0 1 
(850) 222-2300 (phone) 
(850) 222-8410 (facsimile) 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of Florida Power & Light Company's 

Petition for Administrative Determination of the Invalidity of an Existing Rule was served by Hand 

Delivery this 7 9  day of October, 1999 to the following: 

Catherine Bedell, Esq. 
Acting General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Room 301 
Tallahassee, Florida 32399-0850 

Blanca S. Bayo, Director 
Records and Reporting3 
Florida Public Service Commission 
2540 Shumard Oak Blvd., Room 110 
Tallahassee, Florida 323 99-0850 

Robert V. Elias, Esq. 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Room 370 
Tallahassee, Florida 323 99-0850 

Donna E. Blanton 

3 Ms. Bay0 is served as the PSC representative pursuant to rule 28-106.1 10, Florida 
Administrative Code. 
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In r e :  Generic investigation DOCKET NO. ~ ~ I ~ ~ O - E I J  
~nfi:, the dqgregate eiectric OIiOFIi NO. P S C - 9 9 - 1 7 i G - P C O - Z U  

ISSUED: September 2, 1 9 9 9  

The following Comvissioners participated in :he d i s p o s i t i o ! l  of 

JOE GARCIA, Chairman 
J. TERRY DEASON 
S U S A N  F. CLARK 

JULIA L .  JOHNSON 
E .  LEON JACOES, JR. 

ORDER DENYING MOTIONS FOR RECOilSIDER~.T.TIOII 

I. C A S E  SACKGROUND 

On June 30, 1999, a Status Conference C7.a ?reliminzry 
Prehearing Conference L I ~ S  held pursuant to O r d e r  ;Go. ?SC-9?-1229- 
PCO-EU, issued June 22, 1999. During the' Conference,  several of 
the parties raised issues challenging the nature of chis docke~ as 
an investigation being conducted as a formal evidentiary hearing. 
On July 1, 1999, Order No. PSC-99-1274-PCO-EU (Order), gas  issued, 
in which the Prehearing Officer ordered that the docket shall 
proceed as a formal evidentiary proceeding. In addition. the Order  
defines the scope of the proceeding, establishes tne issues in c h e  

testimony. ... 
aoc!:et, and revises the filinq dates f o r  utility z;ia , .  iaclecvenoc 

On July 9, 1999, Florida Power Corporation (-FPC) filed B 

Motion For Reconsideration Of Order No. PSC-99-1274-PCO-EU and a 
Request For Oral Argument- On July 12, 1999, Florida Power & Light 
Company (FPL, or collectively with FPC, the .companj.esl filed a 
Motion For Reconsideration of the Order and a Request For Ozal 
Argument. On July 20, 1999, Duke Energy New Smyrna Beach Power 
Company Ltd., L.L. P. and Duke Energy North America, L. L.C. (Duke) 
filed a Consolidated Response To Motions €or Reconsideration. T h i s  
order addresses the Requests for Oral Argpment, Motions f o r  
Reconsideration and Consolidated Response. 

OOUIMWK Ho. 
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OR DER NO. 
DOCKET NO. Y01890-EU 
PAGE 2 

PSC - 9 Y - 1 7 I 6 - PC0.- EU 

11. REOUESTS FOH ORAL A R G U M E N T  

Rule 25-2%.0376(5), Florida Administrative Code, goverris 
requests fsr oral. argument on reconsideration of non-final orders. 
Rule 25-22.0376(5), Flor.ida Adminiserative Code, statec that "Oral 
z rgu inen t  on any motion filed pursuanc to this rule may be qranted 
2 t  the discretion of the Commission." 

FPC's Request states that oral argument "would be beneficial" 
to the 'Commission. FPL states thac "ora! argument would be 
helpful" to t h e  Commission. I n  chis i ' z se ,  we believe crai arqument 
could aid the Commission in comprehending the ~ C S U E S .  Fcrther, 
c i v e n  that this is a decision p z i o r  :O h f r z r i n g ,  ~ f r  hace the 
discretion to allow interested persons LO participate. T h 2 r e f o r e ,  
we find that Florida Power Corporation's and Florida Pouer C Lighc 
Company's Requests For Oral Argument shall be Granted. 

III. MOTIOliS FOR RECONSIDERATION 

It is well settled that an agency may reconsider its order if 
the order'is found to have been based on mistake, inadvertence or 
a specific finding based on adequate proof of chanqed conditions. 
Peoole's Gas Svstem, Inc. v. Mason, 187 So.2d 335 (Fla. 1966). The 
purpose of a reconsideration proceeding is r o  bring co rhe 
attention of the agency some matter which it overiooked or failed 
to consider when it rendered its order. Diamond Cab Co. v. Kinq, 
146 So.2d 889 (Fla. 1962). The mere fact that a party disagrees 
with the order is not a basis for rearguing the case. a. 
A. FPC's Motion For Reconsideration 

The gravamen of FPC's Motion, and its argument at the Status 
Conference, is that the Commission cannot initiate an investigation 
2 s  a formal evidentiary hearing. According to FPC, investigations 
may only be initiated by the Commission as informal proceedings. 
To do otherwise, ". . .flagrantly violates the directives the 
Legislature has set forth in the Administrative Procedures Act, . . .  
and the directives of the United Statutes and Florida 
constitutions, ..." (FPC Motion, pg. 9 )  As authority for its 
position FPC states that Rule 2 5 - 2 2 . 0 3 6 ( 3 ) ,  Florida Administrative 
Code, cannot be the basis for initiating this investigation because 
this Commission's request for an exception to that rule was denied 
by the Administration Commission. FPC also relies on Rule 2 8 -  
106.101 ( 2 ) ,  Florida Administrative Code, (part of the Uniform R u l e s  
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ORDER NO. PSC-99-1716-PCO-EU 
DOCKET NO. 901890-EU 
PAGE 3 

of Procedure) which excepts agency investiqacions i rom a + i  ication 
of the rules governing decisions determining substantial interests. 
R u l e  2 8 - 1 0 6 . 1 0 1 ,  Florida Administrative Code, states in p a r t :  

28-106.101 Scope of this Chapter 

This chapter shall apply in all proceedings in shich r h e  
substantial interests of a party are determ:ned by t h e  
aqency and shall be construed to secure the jQsi, speedy, 
and inexpensive determination of every proceeding. T h i s  
cna?ter applies to all proceedings under Chapter 1 0  
exce?t as  follows:. . . 

(2) Agency investigations or determinations cf proba51.3 
c a m e  preliminary to agency action: . . . .  

According to FPC, the Commission lacks authsrity to conduct 
any investigation as a formal evidentiary proceeding. To conduct 
this proceeding as an evidentiary hearing, opines I P C ,  denies the 
company an adequate opportunity to address the issilf-s raised. This 
could, claims FPC, expose the utility to a penalty, in violation of 
its due process riqht to notice. 

%. FPL's Motion For Reconsideration 

The gravamen of F P t ' s  Motion, and its arqumenc at the Status 
Conference, is that the Order Establishing Procedure, Order No. 
PSC-99-0760-PCO-EU, issued April 20, 1999, was issiled pursuant to 
Rule 28-106.211, Florida Administrative Code, .which is ap~licable 
only to hearings involving disputed issues of naterial fact. 
Hearings involving disputed issues of material f a c t ,  fPi o p l n i s ,  do 
not include agency investigations because of the exception for 
agency investigations contained in Rule 28-106.101(2), Florida 
Administrative Code, quoted above. FPL also states that R u l e  2 5 -  
2 2 . 0 3 6 ( 3 ) ,  Florida Administrative Code, cannot provide a basis for 
this proceeding because "[qluite simply, this rule, was displaced 
by the Uniform Rules and the Commission's request for  an exception 
was denied by the Administration Commission. It can no longer 
apply to proceedings affecting substantial interests or be the 
basis for initiation of such proceedings." (FPL Motion, p q .  6) 

c 



i 

OI< DER NO. 
DOCKET NO. 9 0 1 0 9 0 - E U  
PAGE: 4 

1'SC - 9 9 - 1 7 1 G - PCO - EU 

C. D u k e ' s  Consol . ida ted  Response 

I n  i t s  C o n s o l i d a t e d  Response ,  Duke t r a c e s  t h e  p r o c e d u r a l  
h i s t o r y  o f  t h i s  d o c k e t  w i t h  p a r t i c u l a r  focus on t h e  e x t e n s i v e  
invol.vement of FPC, FPL and Tampa E l e c t r i c  Company. 'The purpose  o f  
D u k e ' s  a n a l y s i s  is t o  i l l u s t r a t e  t h a c  t h o s e  p a r r i e s  have a c t i v e l y  
p a r t i c i p a t e d  i n  i s sue  i d e n t i f i c a t i o n  and r e f i n i n g  e h e  scope  o f  t h e  
d o c k e t  over ,  a p e r i o d  of  f o u r  months. ILC i s  a g a i n s t  c h i s  background 
t h a t  D u k e  r e b u t s  t h e  a l l e g a t i o n s  of FPC t h a t  t h e  Cowmission h a s  
f a i l e d  t o  p r o v i d e  l e g a l l y  s u f f i c i e n t  n o t i c e  O f  t h e  ? r o c e e d i n g  i n  
c o n t r a v e n t i o n  of F P C ' s  F l o r i d a  and ' i n i c e d  S k a : e s  C o n s t i c u t i o n a l  
r i g n t  t o  due p r o c e s s .  L ikewise ,  D u k e  r e b u t s  F'PS'S a l l e q a t i o n  t h a t  
c h i s  d o c k e t  c a n n o t  p r o c e e d  a s  a ' d ? c i s i o n  d e c e r a i n i n g  s u b s t a n t i a l  
i n t e r e s t s '  w i t h o u t  v i o l a t i n g  FPL's d u e  p r o c e s s  rigncs. C i t i n g  
a p p l i c a b l e  c a s e  l a w  and  F l o r i d a  S t a t u t e s ' ,  Du!-e o p i n e s  t h a t  t h e  
Commission h a s  g i v e n  'I l e g a l l y  s u f f i c i e n t  n o c i c e  of a l l  a c t i o n s  
t h a t  i t  i s  c o n t e m p l a t i n g  t a k i n g  ir! tnis proceeding" .  (Duke 
Response ,  pg .  5 )  I n  s h o r t ,  D u k e  a r g u e s  t h a t  t h e  I4ot ions For  
R e c o n s i d e r a t i o n  s h o u l d  b e  d e n i e d  b e c a u s e  t h e  C o x v i s s i o n  h a s  t h e  
r e q u i s i t e  s t a t u t o r y  a u t h o r i t y  t o  proceed  w i t h  t h e  d o c k e t ,  t h e r e  h a s  
been  n o  v i , o l a t i o n  of a n y  p a r t i e s '  d u e  p r o c e s s  r i q h t s ,  and t h e  
p r o c e e d i n g  h a s  been p r o p e r l y  cormenced .  

D.  D e c i s i o n  

N e i t h e r  FPC n o r  FPL h a v e  p l e d  c o g n i z a b l e  claims for  
r e c o n s i d e r a t i o n  b e c a u s e  t h e y  m e r e l y  r e a r g u e  t h e i r  c a s e .  FPC a n d  
FPL a r g u e d  t h e s e  same i s s u e s  i n  t h e i r  p l e a d i n g s  r e q u e s t i n g  t h e  
S t a t u s  Conference  and d u r i n g  t h e  e x t e n s i v e  o r a l  argument b e f o r e  t h e  
P r e h e a r i n g  O f f i c e r  a t  t h e  S t a t u s  C o n f e r e n c e .  The O r d e r  
u n e q u i v o c a l l y  s t a t e s  t h a t  R u l e  28-106.101 (2), F l o r i d a  
A d n i n i s t r a t i v e  Code, d o e s  n o t  s u p e r s e d e  t h e  Commission 's  s t a t u t o r y  
j u r i s d i c t i a n  t o  p r o c e e d  w i t h  a n  i n v e s t i g a t i o n  a s  a f o r m a l  
e v i d e n t i a r y  p r o c e e d i n g .  The O r d e r  a l s o  h o l d s  t h a t  Rule  25- 
22.036(3), F l o r i d a  A d m i n i s t r a t i v e  Code, c o n t r o l s  t h e  i n i t i a t i o n  o f  
t h i s  p r o c e e d i n g .  The mere f a c t  t h a t  FPC a n d  FPL d i s a g r e e  w i t h  t h e  

1 

Varnev v. F l o r i d a  Real  Es ta te  Commission,  515 So.2d 383 ( F l a .  
5 t h  DCA 1 9 8 7 ) ;  Henrv v .  S t a t e  D e m r c m e n t  o f  A d m i n i s t r a t i o n ,  431 
So.2d 677 ( F l a .  1st DCA 1 9 8 3 ) ;  I n a u i r v  C o n c e r n h a  Davev, 645 So .2d  
398 ( F l a .  1 9 9 4 ) ;  Wacrman v .  F l o r i d a  Board of Medic ine ,  590 So.Zd 1 2  
( F l a .  1st DCP. 1991); S e c t i o n  120.569(21 ( c ) ,  F l o r i d a  S t a t u t e s .  
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Order is not a basis for reconsideration. Diamond Cab Co. v .  tiii~q, 
146 So.2d 889 (Fla. 1962) 

FPC and FPL have not met the substantive requirements under 
the law of reconsideration. in addition, the companies have 
failed to demonstrate that the Order is based on any mistake of 
fact or law. The companies' analyses of the Commission's 
investigatory jurisdiction and their interpretation of the decision 
of the Administrative Commission is wrong. It cannot seriously be 
disputed that the Commission may proceed with this investigation 
as d formal evidentiary proceeding. Section 350. i23, ?Lorli'a 
Statutes grants the Commission plenary procedurai ]crisdis;ion ;o 
effectuate its statutory obligations. Section 350.123 s t a r e s :  

The Commission may administer oaths, take deposrtions, 
issue protective orders, issue subpoenas, and compel che 
attendance of witnesses and the production of books, 
papers, documents, and other evidence necessary for the 
purpose o f  any  investigation o r  p r o c e e d i n g . "  (emphasis 
added) 

Section 3 6 6 . 0 5 ( 1 ) ,  Florida Statutes, authorizes the Commission 
to "...require repairs, improvements, additions, and extensions to 
the plant and equipment of any public utility when reasonzbly 
necessary to promote the convenience and welfare of the public and 
secure adequate service or facilities for those reasonably entitled 
thereto; ..." Clearly, the Commission has the explicit statutory 
authority to require any public utility to add facilities, 
including supply resources, when necessary to assure adequate 
service. To do so, the Commission must necessarily investigate the 
adequacy of the facilities, in this case, planned reserve margins. 

At thestatus Conference, FPC and FPL argued vociferously that 
since passage of the Uniform Rules of Procedure, the Comqission may 
only 'investigate' i n  an informal proceeding. Theretore, they 
asserted, discovery could not be permitted, there could be no 
parties or intervenors, witnesses could not be called to testify 
and no action or final order could be rendered following the 
proceeding. ( T R  Status Conf.  Pgs. 14, 15, 1 7 ,  1 9 ,  23, 25, 29, 38 
& 5 8 )  The companies' position is in direct conflict with the 
Commission's manifest authority under Chapters 350 and 366, Florida 
Statutes. 

FPC and FPL also misconstrue the interplay between the Uniform 
Rules of Procedure and the Commission's Rules of Procedure. 
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Contrary to the arguments of the companies, f o r m a l  evidentiary 
proceedings (or hearings involving 'disputed issues of material 
fact') pending before the Public Service Commission are not 
qoverned solely by Chapter 28-106. Certain provisions of Chapter 
25-22 were retained by the Conmission as a result of the rulings of 
the Administration Commission. Thus, Chapter 2 0 - 1 0 6  must be read 
in conjunction with the remaining portions o €  Chapter 25-22 and the 
Corrmission',s statutory obligations. One of the pro':rsions retained 
by the Conunission is Rule 25-22.035, Iniciacion of i 'ornal 
Proceedings, subsection ( 3 ) .  The subsection states that the 
Comnission may,  on Lcs own motion, issue an o r d e r  o r  notice 
iniciatinq a proceeding. This is the procedurs fo l lowed in the 
instant docket. 

FPC's and t ' P L ' s  argument that because the Cormissi .on 's  request 
for an exception to subsection Rule 2 5 - 2 2 . 0 3 6 ( 3 ! ,  Florida 
Administrative Code, was denied, the Rule n o  lonqrr provides a 
point of cornmencement for a f o k m a l  proceeding, i s  an incorrect 
interpreta~ion of the Administration Cotmission's decision. The 
request for an exception was denied because subsection (3) was 
deemed by the Administration Commission to be outside the scope of 
Rule Chapter 28-106, Florida Administrative Code. Therefore, an 
exception was not necessary. Subsection ( 3 )  has been retained by 
the Commission and remains in full force and effect 2 s  evidenced by 
the Commission's recently completed rule revisions. Thus, the 
provisions of Chapter 28-106, Florida Administrative Code, are 
supplemental to, but do not supersede, the provisions of Chapter 
25-22, Florida Administrative Code, retained by the Commission. 

FPC's and FPL's Motions For Reconsideration do not identify a 
matter of fact or law which the Commission overlooked or failed to 
consider in rendering the Order. Both Motions For Reconsideration 
reargue ma.Gters previously considered by the Prehearing Officer. 
In addition, the Motions fail to identify a mistake of fact o r  law. 
Therefore, we find that both Motions f o r  Reconsideration shall be 
denied. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that Florida 
Power Corporation's and Florida Power & Light Company's Requests 
For Oral Argument are granted. It is further 
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ORDERED that Florida Power Corporation's Motion For 
Reconsideration of Order No. PSC-99-1274-PCO-EU, issued July 1, 
1999, is denied. I t  is further 

ORDERED that Florida Power & .Light Company's Motion For 
Reconsideration of Order No. PSC-99-1274-PCO-EU, issued July 1, 
1999, is denied. It is further 

ORDERED that this docket shall remain open pending the hearing 
currentl'y scheduled for No.Jember 2-3, 1999. 

By ORDER of the F l o r i d a  Public Service Commission this Znd dzy 
of Seotember, 1999. 

BLANCA S. B A Y 6 ,  Directoy 
Division of Records and Reporting 

( S E A L )  

RVE 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.569(1) ,- Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders thac 
is available under Sections 120.57 or 120.68, F l o r i d a  Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

Mediation may be available on a case-by-case basis. If 
mediation is conducted, it does not affect a substantially 
interested person's right to a hearing. c. 
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A n y  p a r t y  a d v e r s e l y  a f f e c t e d  by t h i s  o r d e r ,  u h i c h  i s  
p r e l i m i n a r y ,  p r o c e d u r a l  o r  i n t e r m e d i a t e  i n  na:'Jre, m a y  r e q u e s t  
j u d i c i a l  r e v i e w  b y  t h e  F l o r i d a  Supreme C o u r t ,  i n  t h e  c a s e  of  a n  
e l e c t r i c ,  g a s  or t e l e p h o n e  u t i l i t y ,  o r  t h e  F i r s t  Dis t r ic t  Cour t  of 
A p p e a l ,  i n  t h e  case o f  a w a t e r  or w a s t e w a t e r  c r i l i t y .  J u d i c i a l  
review of a. p r e l i m i n a r y ,  p r o c e d u r a l  o r  i n t e r m e d i a t e  r u l i n g  o r  o r d e r  
i s  a v a i l a b l e  i f  r e v i e w  of t h e  f i n a l  a c t i o n  v l l i  n o t  p r o v i d e  a n  
a d e q u a t e  remedy. Such rev iew may be r e q u e s t e d  from t h e  a p 3 r o p r i a t e  
c o u r t ,  a s  d e s c r i b e d  above,  p u r s u a n t  t o  R u l e  9.100, F l o r i d a  Rules  o f  
A p p e l l a t e  P r o c e d u r e .  



Pursuant t~ Olrder- Nc.  PSC-99-1229-PCO-EUr issue5 June 22, 
19 9 9 , a Stat.-is 2oizfiri : ice and Prel iminary P-eheari-g :or I L  c=.*-= -_ Lnce 
was held or? J ~ i - ~ e  30, 1999. During the Conference, several of the 

investigation being condzicted as a formal evidzntia-y ‘near-lng, 
defining the sccpe of the i:-:cpiry of the docket as beiiig limited to 
me t ho do 1 og y de t i 1-n i 11 i ng a ag g r e g a t e 
electricity reserve margin, and challenging rh=. izte-ventions 
granted in this ci-ociedi~g. I have consid,ered the ai-g.uments of the 

forth below. 

parties raised iasues,cha;lenging the nature of this aoc:<et . .  as an 

, .  f 3 ‘r P en i n s u 1 a r F i o r 1 2s 

parties and the -econnendations of our staff. My r i r - a ings  - 4  . ,  are set 

First, the a-gument was made that Rule 28-106.101(2, , Florida 
Adminis trative Code , exempts ‘ investigations ’ from formal 
evidentiary proceedings. As such, the parties opined, chis docket 
can only proceed as an informal investigation and that cherefore 
discovery is inappropriate and there would be no Lncervenors or 
parties in this docket. U2on consideration, I find - ’  ~ n a t  the Rule 
does not supersede our  scatutory jurisdiction and responsibility to 
assure the provision of adequate electricity at a reasonable cost. 
Sections 366.05(1) , 366.04(5) , 366.05(7) and 366.05(83, Florida 
Statutes, invest the Commission with jurisdiction over the 
planning, development and maintenance of a coordinated electric 
power grid to assure an adequate and reliable source of tnergy for 
the state. In the exercise of its jurisdiction, the Commission has 
the power to, among other things,, require repairs, improvements, 
additions, and extensions to the plant and equipment of any public 
utility when reasonably necessary to promote the public welfare and 
secure adequate service of facilities. In addition, Rule 25- 
22.036 (3) , Florida Administrative Code, provides for the Commission 
to initiate proceedings on its own motion in the execution of its 
statutory duties. The purpose of this proceeding is to afford the 
Commission a full record with sufficient information upon which to 
make a decision regarding the adequacy of t h e  reserve margins 
piaiinzd for- Psnii?sclar ?lor-ida. The position advocate5 by t h e  
utilities an5 t h e  F l o r i d a  gillability CoGrdinating 2ou::zii would 
!>indei- t h e  ~ u b i i z  S- rv iee  Zoinmiasion’ s ability ta t n a k ~  a w e l l  - 
i-s-?aoi:eci decisia:y.. AS SLC!:, t h i s  docket  e k - a l l  ~ I - G Z Z S ~  3 3  2 fo rma l  

\..c1~-q1!13 . 

_ .  
, ,  

de;?: i ar-y he3  :- i :I- i : - A \ ~ r s  5 i i 114 h? 2 1 3 ~  t ~ - i  c G: : I - ,  1 :‘,.; 1-3 5 2 :-vs 
Y .,. - 



L - - - i ' a i ~  < = - -  125.57 (1) ib) Florida S t a t u t z s ,  pi-ovidea t h a t  a l l  
n a r t i e s  s h a l l  !iave an opportunity to r e spond ,  t 3  p'-se:I'-, n'-= evidence 

ent on all issues involved, to conduct cross  -e:,ramination 
and BL:CP.LL rebuttal evidence as well as rile appropr i a t e  post- 
i--eai-i.:--2 s l z a d i n g s  . The current procedui-5 zstablished f o r  this 
~ L = Z K ~ L  a f f c r d s  these rights to a l l  persons whose substantial 
L l - - t a ? - a z -  I ,  nay be affected by the dezisic'ns to bs made in this 
p-oce?:::?~. d ;\'Toreover, i am sensitive to t he  dLz p-ocess arguments 
cf the c a r t i e s  regarding decisions affectilig substantial interests 
in t h e  absence of the full panoply of Section 120.57, F1orid.a 
~ t a c ~ : t z s  ~ - i g r t s .  In that regard, if an issue h a s  :?at been fully 
~izigate5, there will be an opportunity foi- f u r t h e r  proceedings 
3;;rsua::t to applicable law. 

. ,  - ,  

. >  

. I  

, .  

. . I  , 

Szzai id ,  the parties argued that the scope of the investigation 
::e5 to a determination of a methodology for zalc.Liiatiny a 

-es"-v" L C  - .ya-glJL. I n  support of their argument, the parties cite the 
vlnutea sf the 3ecember 15, 1998, internal Affalx-s proceeding 
relative to cke utilities' Ten Year Site P l a n s .  Item 5 of the 
r . i :~utes  states: "The Commissioners directed staff to ope: a docket 
to cons~der the appropriate methodology for developiiig reserve 
r.zrgiri. " To identify the scope of this docket, the relevant 
inquiry is the meaning of the word 'methodology'. To determine a 
reserve xargin methodology, the Commission must investigate: (1) 
the ma:i::er 11: which reserve margins are calculated; (2) the level 
of reaelrve margliis considered adequate for Peninsular Florida 
utilities; and ( 3 )  the remedial action, if any, which must be taken 
to assiire adequate reserve margins. These fundamental inquiries 
define the scope of the docket. Given the stated scope of this 
p-oceeding, the issues I believe are appropriate are as set forth 
in the attached List Of Issues. Former issues 1, 2, 10, and 22 (as 
stated in Staff's May 28, 1999, memorandum to the parties) have 
been renoved from consideration as being outside the scope of the 
docket. Former issue 18 is subsumed by former issues 16 and 17 and 
the analysis of minimum and maximum ranges for a reserve margin 
will be made in those issues, now numbered as issues 14 and 15. 
Former issue 21 is subsumed by former issue 15 (now numbered issue 
1.1). iiecahse of the compiexity of the issues in this docket, and 
to assxre all parties are afforded due process, additional issues 
will not be added absent a demonstration of good cause. 
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August 16, 1955. St?-=’ c=q- ,-,iinony and rebuttal test i :n3! :y  ahall bs 
fi3.ed on Augusc 31, 1 3 3 3 ,  z ! ? ~  September 13, 1995 , A../adL--- ’ - = - : , = - + ; v - ~  --y as 
set forth in O r d e r  “2’. 2SC-39-1215-PCO-EU. I n  aaaicis.;;, o : ~  June 
23 , 1999, C o m m i s s i o n  S c a f f  propounded discovery 011 t!?e _nart.ies i l l  

this docket. 
extensive. -l-b parcies wil l .  be peIrinitt%:d a c t i - iod  of 30 
days  in which t.2 s b j c - -  e -2 e:- seek clarificatisn or ::--e discovery 
request instead cf t k e  t e n  5ays  required by the O r d e i -  S a z a b l i s h i n g  
Procedure, Order Xo. PSC-45-0760-PCO-EU, issued April 20, 1999. 
This enlargement 35 tl”re :-elates only to t h e  June 23, 1599, s ’ t a f f  
discovery r e q a e s t .  

> . .  I 

T -  is ..->--,-,-- - . / 8 -4 /y+ l l~ea  ’ that the discove-y r e q u e s t  is - -  
- 173 Thersfz j r s ,  - .  

On June 12, 1945, Tai?E;a Electric Company f i l z c  a :footion For 
Extension Of Tin-.? To ;:le Testimony. The Kotion is r - s -  u..dered moot 
by Order No. P S C - 9 9 - i 2 1 5 - “ 2 - 6 U ,  as revised by this z:-Ser. 

. ,  

Based on the f c r e q o i y g ,  it is 

ORDZRED by C o m r . l s e i o : ~ s r  Julia L. Johnsozi, as - Y-eheari : lg  
Officer, that this dozkzt shall proceed as a formal evidentiary 
proceeding. It is f i i - t n e -  

ORDERED that the scope of the investigation shall be as set 
forth in the body of this oi-der. It is further 

ORDERED that the issues L O  be addressed in this docket, unless 
modified upon a showing of good cause, are a8 set forth i~ the List 
Of Issues attached to this order and by reference ma<, a part 
h e r e o f .  It is further 

ORDERED that t h e  filing date f o r  utility and intervenor 
testimony shall be August 16, 1999. It is further 

ORDERED that the period of time in which to object to or seek 
clarification of the discovery request propounded upon the parties 
by Commission staff on June 23, 1999, shall be 30 days from the 
date of service. It is f x r t h e r  

ORDERED that Tampa Electric Company’ s Motion For Extension Of 
Time To File Testimony is moot. 

By ORDER of C o m m i s s i o n e r  Julia L. Johnson, as ‘rehearing 
Officer, this day ~f July, 1999. 



?, 

ivrediatlon nay bz a v a i l a b l e  on a case-by-case  b a s i s .  I f  
mediat ion i s  condidcted, i t  does not  a f f e c t  a s . ~ b s t a n t i a l l y  
i n t e r e s t e d  p e r s o n ' s  r i g h t  t o  a hea r ing .  

2k.y p a r t y  adverse ly  a f f e c t e d  by tk:e orde:-, wnich . I  i s  
p re l imina ry ,  proaedzl-a1 o r  in te rmedia te  i n  nat.;re , may L-equest : (1) 
r e c o n s l d e r a t i o n  wit:-in i0 days pursuant  t o  Zule  2 5 - 2 2 . 0 3 7 6 ,  F lo r ida  
Adminiscra t ive  Code, i f  i s sued  by a Prehear ing  O f f i c e r ;  ( 2 )  
r e c o n s i d e r a t i o n  w i t i n  1 5  days pursuant  t o  Rule 2 5 - 2 2 . 3 6 0 ,  F lo r ida  
Adminis t ra t ive  Code, i f  i s sued  by t h e  Commiss io~;  o r  ( 3 )  j u d i c i a l  
review by t h e  Florida Supreme Court ,  i n  t h e  case  of an e l e c t r i c ,  
gas or  te lephone  u t i l i t y ,  o r  t h e  F i r s t  D i s t r i c t  Cclurt of Appeal, i n  
t h e  case  of a water o r  wastewater u t i l i t y .  k vot:on f o r  
r e c o n s i d e r a t i o n  s h a l l  be f i l e d  wi th  t h e  D i r e c t o r ,  Division of 
Records and Reporti::g, i n  t h e  form p r e s c r i b e d  by RuLe 2 5 - 2 2 . 0 6 0 ,  
Florida Adminis t ra t ive  Code. J u d i c i a l  review of a p r z l i n i n a r y ,  
p rocedura l  o r  i n t e r 7 a d i a t e  r u l i n g  o r  o r d e r  i s  a v a i l a b l e  :f review 
of t h e  f i i?a l  acc ion  w i l l  not provide  an  a d e p a t e  rexedy. Such 
review may be requesced from t h e  a p p r o p r i a t e  c o u r t ,  as cesc r ibed  
above, pursuai-it t o  Ruie 9 .100,  F l o r i d a  2 . ~ 1 ~ s  of Appellate  
Procedure . 

a .  
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Issue 1 

issue 2 

Issue 3 

Issue 4 

rssue 5 

Issue 6 

LIST OF ISSUES 

What is the appropriate methodology, ~ D L -  nla::::ing 
purposes, for calculatiny reserve margins for- indivici.7- Lc a 1 
utilities and f o r  Peninsular Florida? 

What 1s the appropriate methodology, fc- pia:-,-' . . ~ - 119 
purposes , for-  svaluating reserve margins 531- :ndiv:5.L:ai 
utilities and for Feninsular Florida? 

How shou ld  the individual componenEs of an iy -d iv idv- '  t c l -  01- 
p e n i II s :I; 1 a r s 1 a :I :I i :I c 
criterion be defined: 

F 1 o r i d a p e r c e n t re s e rve ma i- 9 i :I 
2 

A. Capacity avallable at time of pea.< ( Z s .  Q? 
capacity, firm ana non-firm purchases and ::an- 

taken into account? 
cormitteci capacity) . Shoulci equipment a e l a y a  . . .  be  

3 .  Seasonai firm peak demand. Over x..ib-z.t peyiod 
(hourly, 30 min., 15 min.) should the Eeasonal f ~ r m  - ,  

peak demand be determined? What is ?'ne proper 
method of accounting for the diversity of the 
individual utilities' seasonal firm peak deml-cis 

uncertainty data available and being used? How are 
interruptible, curtailable, load management ar.d 
wholesale loads treated at the end of their tariff 
or contract termination period? How shoTLild demand 
and/or energy use reduction options be evaluated 
and included in planning and settir.9 reserve 
margins ? 

and load uncertainty? is suff i c L 2 n t  I <  Icad 

C ,  Should a percent reserve margin planning zriterion 
be determined on an annual, seasonal, monthly, 
daily, or hourly basis? 

How should generating units be rated ( M F J )  f o r  inclusion 
in a percent reserve margin planning criterion 
calculation? 

How should individual utility's reserve mzqins be 
integrated into the aggregated reserve malrqin f a r  
P e I! i 11 s u 1 a r F 1 o L- i cia ? 
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A. 
B .  
C. 
D. 
E. 
F. 
G. 
H. 
I. 
J. 
K. 
L. 
PI. 
N .  
0. 

C i t y  of Xsmestead 
C i t y  of Lake Worth Utilities 
C l t y  of Lakeland 
Cizy or  i'ailahassee 
Flaridz IDwer and Light Company 
Florida Power Corporation 
Florida Xufiicipal Power Agency 

Jacks onvi 1 i e E 1 e c t r i c Author i t y 
3; 6 s irm,ee ~ i c  i 1 i ty Authority 
Orlando 2tilities Commission 
Reeciy C-eek Improvement District 
Seminole Zlectric Cooperative 
Tampa Electric Company 
Utilities Commission of New Smyrna Bezch 

- - .  
- - -  

Gainesv l l l e  , _ _  Regional Utili ties 

Issue 11 Has the 7lor:cia Reliability Coordinating 2=:L:::zil ' 5  15 
percent - e s e - v e  margin planning criterion, 2:- any otker 
proposed rese:-ve margin criterion, been adeq;aze:y t e a z e d  
to warrant L a i n g  it as a planning crite:-:e:-. f o r  :he 
review of gexeration adequacy on a Peni::S.A:z Florida 
basis? If t h e  answer is no, what plannixq criterion 
should be used.? 

Issue 12 What percent  reserve margin is currently p?a:--:-.s=. . -  ~ o r  e a c h  
of the follswing utilities and is it s ; ; : f i ~ l ? : ~ t  - _ ,  , to 
provide an a<ecyuate and reliable s o u r c e  sf ?:-.SI-- y y  Tar- 
0peratio::ai a n 3  emergency purpos=.s  ir : - 7  L - > - -  d - - , .  LA --: -? 
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I s s u e  13 

Issue 15 

Issue 16 

City of Tallahassee 
Florida Power and Light Company 
Florida Power Corporation 
Florida Municipal Power Agency 
Gainesvil le Zegional Utili ties 
Jacksonville Electric Authority 
K i s s 1 mine e Ut i 1 i t y Author i t y 
Orlando Utilities Commi s sion 
Zeedy Creek Improvement Distrlct 
Semi.y.ole Electric Cooperative 
Tainpa Electric Compaiiy 
utilities Comnission of New Smyrna "each - -  

:icw does the rellability criceria adopt33 b y  
compare to the reliability criteria adoszed 
ye1 iabi 1 i ty counci 1 s ? 

zhe  FRC? 
by o t h e -  

Should the Commission adopt a reserve margi:? stay-dard f o r  
--- individual util,ities in Florida? If so, xhat  should be 
tL-e appropriate reserve margin criteria f s r  idividual 
ucilities in Florida? Should there be a t-ansitio:: 
period for utilities to meet that ctandard? 

Should the Commission adopt a reserve margin standard f o r  
P e 11 i 11s u 1 a r F 1 or i da ? If so, what sho~~ld be the 
appropriate reserve margin criteria for ?er?insular 
7 1 0 L- i d a ? 

Should the Commission adopt a maximum reserve margin 
criterion or other reliability criterion for planning 
purposes; e.g., the level of reserves necessary to avoid 
interrupting firm load during weather conditions like 
those experienced on the following dates: cJ1/08/70, 
01/17/77, 01/13/81, 01/18/81, 12/19/81, 12/25/83, 
01/21/85, 01/21/86 and 12/23/89? 

issue 17 What percent reserve margin is currently planned for 
Peninsula Florida and is it sufficient to provide an 
adequate and reliable source of energy for operational 
and emergency purposes in Peninsula Florida? 
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ATTACD’iZ’NT 

issue 19 Based on t h e  r - s o l . ~ t i o c  or’ I s s u e s  1 t1irouGh 13, w h a t  
follow-up a c t i o n ,  if a n y ,  should the  CommiasiDc p u r s u e ?  
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I,. , ,- re: Generic Investigaticn 
t h e  aggregate electric utility 
reserve margins planned for 
~sx:nsular Florida. - I  

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

i r . toDCC:;ZT N3. 581850-5; 
ORDEE NO. PSC-95-0760-PCG-ZU 
ISS'UED: April 20, 1599 

This 3rder is issued pursuant tc the authority granced by Rule 
28-106.2i1, Florida Administrative Code, which provides that t h e  
presiding officer before whom a case is pending may iesue any 
orders necessary to effectuate discovery, prevent delay, and 
proxote the just , speedy, and inexpensive determination of z11 
aspects of the case. 

The scope of thie proceeding shall be based upon t he  issues 
raised by the parties and Commission staff (staff) up to and during 
the prehearing conference, unless modified by the Commission. The 
hearing will be conducted according to the provisions of Chapter 
120, Florida Statutes, and all administrative rules applicable to 
this Commission. 

Discovery 

When diecovery requests are served and the respondent intends 
to object to or ask for clarification of the discovery request, the 
objection or request for clarification shall be made within ten 
days of service of the discovery request. This procedure is 
intended to reduce delay in resolving discovery disputes. 

The hearing in this docket is set for September 28 and 29, 
i999. Unless authorized by the ?rehearing Officer for good cause 
shown, a i l  discovery shall be completed by September 14, 1999. A l l  
interrogatories, requests for admissions, and requests for 
production of documents shall be numbered sequentially in order to 
facilitate their idei>tificatiop. The discovery requests will be 
nu.rLbered sequentially within a sec and any subsequent discovery 
recp~ests will continue the seqxer- t ia i  numberin9 systern. Pursuant 
to Rule 25-106.206, Flor;c?a kcxirListrative Coce, u1Aess 

, -  
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subeequently modified by the Prehearing Officer, t h e  following 
shall apply: interrogatories , inclGding a l l  subpa:--ts, s h a l l  be 
limited to 100, axa requests for- p r o d c c t i o n  of docuner-ts, I n c l . ~ d l l ~ g  
all subparts, shall be limited to 100. 
- ,  

kny information provided pursua:;t to a a:scovery 7 8  re,--,esz fo- 
. iA..--ch . r  - proprietar-y cc-rizentia!. c c s l z e s s  :zfcr~.atiz- stzt'.is is 

c C r . 1 1  oe,r,t 1 a - . -*ye ::?.r2r;r.at:on G-TFi- -  L d _ C L  1 y -  - - L  >e-- - 

- .  I - .  . ,  

I - -  r-eu?ested shai- ~e t~=-' ,aLed by the Cot-m~ssic:: a ~ = .  L Z Z  c a r t i e s  as 

- - ? .  L"7 '1' , ~ ' L c x - ~ d z  S-cazctes, cenc:r.a a fcr-~al :--.--:::: E:: EL~!- -  

r e s e s t  by t he  Commission, or upor cke return c; i c e  i z f c - ~ , z t i s : :  to 
t h e  pereon providing t.he informatior. If no d e t e r m i n a t i o n  of 
confidentiality has been made and the information has not b e e n  made 
a part of the evidentiary record in the proceeding, it shall be 
returned expeditiously to the person providing the informazion. If 
a determination of Confidentiality ha5 been made ana the 
lnformation wa8 not entered into the record of t h e  proceeding, it 
shall be returned to the person providing the information within 
the time period set forth in Section 366.093, ?lorida Statutes. 

r - 
c Y. - - - v _ _  

.,--- - = - i = . T - - -  - . - -  . < . .  -. - ,  

- -  . <  
- .  d 

Diskette Filinss 

See Rule 25-22.028 (l), Florida Administrative Code, for the 
reqirements of filing on diskette for certain utilities. 

Prefiled Testimony and Exhibits 

Each party shall prefile, in writing, all testimony that it 
intends to sponsor. Such testimony shall be typed on 8 'x inch x 11 
inch transcript-quality paper, double spaced, with 25 numbered 

- 
lines, on consecutively numbered pages, with left margins 
sufficient to allow for binding (1.25 inches). 

Each exhibit intended to support a witnese' prefiled testimony 
shall be attached to that witness' testimony when filed, identified 
by his or her initials, and consecutively numbered beginning with 
1. All other known exhibits shall be marked for identification at 

parties to object to introduction of the exhibits and to crose- 
examine the witness sponsoring them, exhibits may be offered into 
evidence at the hearing. Exhibits accepted into evidence at the 
hearing shall be numbered sequentially. The pages of each exhibit 
si ia l l  a l s o  be numbered sequentially prior to filing with the 
C o a m i  s s ion. 

- n -  LLc prehearing conference. After an opportunity for opposing 

k i  original znci 15 copies of all testimony and =.xkibies shall 
Ce p i - e f i l e d  w i t h  t h e  Dii-ector, Division of Records and R-Fortir-g, 
bv c i ~ a e  of business, which is 5 : G O  p . m . ,  on t he  date d a e .  A 
~ ~ c y  of all p r e x i l e d  testimony and e;.:hibitE 612211 be served by mail ,- , -  
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r r  or hand delivery to all other parties and s tar :  :io i a z e r  than  the 

pr-efile exhibics a:;< testimony from any wltness  in a c z ~ r a a n c e  with 
the foregoing requirements may bar admission of such exhibits ard  
testimony. 

date filed wit:? c:?e Commission. Failure ~f a par:\/ Lc cime~y 0 -  

a E:-=-=- - _  - . -  . , - -  . .  - L a r : :I c s t a z err?? :It . 
S z a r r  X:L- 2 .15 .~  ::-: z p-ekeari-r_c statemer_t. _ _ _ _  ---..--.=- azd :E 
ccpies of eack Frekeai-ing scatement sha-- be - - . - - - -  _ u - C - - - ? Q  w i t h  tke 
Direccor of the 3ivision of Records and iiep0rti.n.g by t h e  close of 
business, which is 5:OO p.m., on the date due. A capy of t h e  
prehearing statement shall be served on a l l  other partiis and staff 
no later than the date it is filed with the Commissior-. Failure of 
a party to timeiy flle a prehearing statement s h l i  b e  a waiver cf 
any issue riot raises by other parties or by t h e  Cor.:.issicn. I n  
addition, such failure shall preclude tne party fro-. presenting 
testimony i n  support of its position. Such prehearix: statements 
shall set forth t h e  following information in the seqcence listed 
below. 

?.... , .  - .4-- gzL-z:?5 ::-- ,f.:s acc:uet 62Z.lL 11-2 - - 
,-a .-.,-- , - -  ~ - -  - r r  * - -  _ .  - 

- I -  . - _  .d 

(a) The name of all known witnesses that may be called 
by the party, and the subject matter of their 
testimony ; 

(b) a description of all known exhibits that r?.ay be 
used by the party, whether they may be idexzified 
on a composite basis, and the witness spc-soring 
each; 

(c) a statement of basic position in the proceeding; 

id) a statement of each question of fact the party 
ccnsiders at issue, the party's position on each 
such issue, and which of the party's witnesses will 
address tne  issue; 

(e) a statement of each question of law the party 
considers at issue and the party's position or! each 
such issue; 

(f) a s t a t e n s r - t  of each policy question the ? a r t y  
considers at issue, the party's position CT: each 
such i s s u e ,  aiid which of the party's witl2esszs ~ - 1 ~ 1  . -  
address t h t  issue; 



ORDER EO. PSC-99-0760-PCO-EU 
L.,CK.;ET NO. 581890-EU 
?AGE 4 

-,-. 

!h) a statement of all pending motions or other matters 
the party seeks action u c ~ n ;  ana 

(i) a 8tatemer.t as to any requirement set forth in this 
order that cannot be complied with, and the reasons 
therefore. 

- 
I ,--..- r- - -  - - 
- - -JUa--L L Y  K-ALe 28-lV6.2C5, 21c'c15u-? A6-:::iscraclve 2o&, 3. 

w + ~ r i ~ a i L A ~ g  ..^^ --,- -  confer?^^^ WiL, ce h e l a  31; Sepcetr.&r 8, 1555, at tks - _  

Bet~y Easley Conference Center, Room ; 5 2 ,  4075 Esplanade Way, 
Taliahassee, Florida. Any party who fails to attend the prehearing 
cozference, unless excused by the ?rehearing Officer, will have 
waived all issues and positions raised in that party's preheari1:c 
5 t 2 t e m - >, - 

L . a c - L L  . 

?rehearins Procedure: Waiver of issues 

&>y issue not raised by a parcy prior to the issuance of the 
prehearing order shall be waived by that party, except for good 
cause shown. A party seeking to raise a new issue after the 
issuance of the prehearing order ehall demonstrate that: it was 
unable to identify the issue because of the- complexity of the 
matter; discovery or other prehearing procedures were not adequate 
to fully develop the issue; due diligence was exercised to obtair. 
facts touching on the issue; information obtained subsequent to the 
issuance of the prehearing order was not previously available to 
eEable the party to identify the issue; and introduction of the 
issue could not be to the prejudice cr surprise of any party. 
Specific reference shall be made to the information received, and 
how it enabled the party to identify the issue. 

Unless a matter is not at i s s ~ e  for that party, each party 
shall diligently endeavor in good faith to take a position on each 
issue prior to issuance of the prehearing order. When a party iE  
unable to take a position on an issue, it shall bring that fact to 
the attention of the Prehearing Officer. If the Prehearing Officer 
finds that the party ha8 acted diligently and in good faith to take 
a position, and further finds that the party's failure to take a 
position will not prejudice other parties or confuse the 
proceeding, the party may maintain "no positioE at thie time" prior 
to hearing and thereafter identify its position in a post-hearing 
statement of iesues. In the abserice of such a finding by the 
Prehea r inq  Officer, the party shai! nave waived the entire issue. 

may a j c p t  that issue and position 11: its post-hearing stacement. 
r T c -  t ~ ~ - ~ 2  ar issue and position have be?n properly identified, any party 
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To facilitate the management of documents in this docket, 
c:.:hibits will be numbered at the Prehearing Conference. Each 
e--.klbit A. * submitted shail have the foilowing in the upper right -hand 
corner: the docket number, the witness’s name, the worc “Exhibit“ 
fcilowed by a blank line for the exhibit number and t h e  title of 
the exhibit. 

Docket No. i2345-TL 
J. Doe Exhibit No. 
Cost Studies for Minutes of Use by Time of Day 

Concrollins Dates 

The following dates have been established to govern the key 
activities of this case. 

Ij Utility’s direct testimony and 

2) Intervenore’ direct testimony and 

3 )  Staff’s direct testimony and 

exhibi ts June 14, 1999 

exhibit s July 6, 1999 

exhibits, if any July 19, 1999 

4) Rebuttal testimony and exhibits August 2, 1999 

5) Prehearing Statements August 13, 1999 

6) Prehearing Conference September 8, 1999 

7 )  Eearing September 28 - 29, 1999 

8) Briefs October 20, 1999 

Use of Confidential Information At Hearinq 

It is the policy of this Commission that all Commission 
hearings be open to the public at all times. The Commission a160 
recognizes ita obligation pursuant to Section 366.093, Florida 
Statutes, to protect proprietary confidential business information 
+ ,-n- disclosure outside the proceeding. 
any proprietary confidential business information, as t h a t  c e r r ,  is 
der:!iea 111 Sectio!? 366.093, Florida Statutes, shall i i o t l r  LY t h e  
r ~ - e k z + r i n 9  Officer ana aii partie6 of i-ecord by the z i z e  of the- 
?rz!--earing Copference, 01- if not know: ac that time, nc lzzei- tha:: 

b y  party wishinq to use 

. r l  . *  
- 
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seven (7) days pricr to the beginning of the h e a r i n c .  The notice 
shall incl;ide a prczedure to assure that the ccnfident:al rzture of 
the information is preserved as required by stztute. Fzilure of 
any party to comply with the seven-day requirement described abeve 
shall be grounds LO deny the party the opporLunity tc p r e s e n t  
evidence which is g-oprietary confidential b ~ s i n e s s  ::--:oi-xzkic:?. 

~h~er. cczrlae::tlal inforr,atioz is used ir. :-?e -rezri::z, ~ a r ~ l e s  

, , -  

- 4  7 . .  ~. 
st have copies fci- che Com - ? .  

ssiollers, r.ecessary sIsrr, aF25 c”e 

i:: e.nvelcpes clearly .mar:<ec x i z t  z z e  ::;IL:-S =: :.--- 

contents. Any parzy wishing to examine the c o n r i d e r . z i a l  - ,  rr.ate-iai 
that is not subject to an order granting confidentla-lty I 

provided a copy in the same fashion as provlzed , .  to t h e  

- .  . ~ I . .  - ^  
,--. CVUL .,-A- - Xepc~-tei-, , -  

- ,  shall be 

commissioners, subject to execution of any appropriate protective 
agreement w.ith the owner of the material. Counsel a::d witnesses 
are cautioned to avoid verbalizing confidential inforration in siich 
a way that woulc compromise the confidential :nrornaticc. 
Therefore, confidential information should be presented by written 
exhibit when reasonably possible At the ccnclusion of 
that portion of the hearing that involves confidential information, 
all copies of confidential exhibits shall be returned to the 
proffering party. if a confidential exhibit has been admitted into 
evidence, the copy provided to the Court Reporter shall be retained 
in the Division of Records and Reporting‘s confidential files. 

Post-Hearins Procedure 

I ?  

to do so. 

Each party shaii file a post-hearing statement cf issues and 
positions. A summary of each position of no more than 50 words, 
set off with asterisks, If a 
party‘s position has not changed since the issuance of the 
prehearing order, the poet-hearing statement may simply restate the 
prehearing position; however, if the prehearing position is longer 
than 50 words, If a 
party fails to file a post-hearing statement in conformance with 
the rule, that party shall have waived all issues and may be 
dismissed from the proceeding. 

shall be included in that statement. 

it must be reduced to no more than 50 words. 

Pursuant to Rule 28-106.215, Florida Administrative Code, a 
party’s proposed findings of fact and conclusions of law, if any, 
statement of issues and positions, shall together total 
no more than 40 pages, 

and brief, 
and ehail be filed at the same time. 

Based upon t h e  foregoing, it is 

ORDERED by Co;ninissioner Jalia L. Johnson,  as Preh?ari!-:g 
O f f i c e r ,  that t he  provisicns of this O r d e r  s h a l l  :aver:: thiu 
proceeding u n l e s s  mzciified by the Commission. 
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By ORDER of Commissioner Julia L. Johnson, as Prehearing 
Qfficer, this 20th day of &rii, 1955. 

- 7  in15 ' is a facsiml_ie I . .  c q y .  A sig:ied 
copy of t h e  order may be obtained by 
calling 1-850-413-6770. 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Fublic Service Commission is required by Section 
120.569(1), Florida Statutes, to notify parties of any 
administrative hearing o r  judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well a5 the procedures and time limits that apply. This notice 
should not be construed to mean ail recpests for an administrative 
hearing or judicial review will be granted or result in the relief 
60'dght. 

If Mediation may be available on a case-by-case basis. 
mediation is conducted, it does not affect a substantially 
icterested person's right to a hearing. 

Any party adversely affected by this order, which is 
preliminary, procedural or intermediate ir? nature, may request: (1) 
reconsideration within 10 days pursuant to Rule 25-22.0376, Florida 
Administrative Code, if issued by a Frehearing Officer; (2) 
reconsideration within 15 days pursuant to Rule 25-22.060, Florida 
Administrative Code, if issued by the Commission; or ( 3 )  judicial 
review by the Florida Supreme Coi;rt, in the case of an electric, 
gas or telephone utility, or the First District Court of Appeal, in 
the caae of a water or wastewater utiLity. A motion f o r  

 cords ar?d Reporting, in the folrn prescribed by Rule 25-22.050, 

u r s c e a u l r a l  or intermediate ruling s r  arciel- is available if review 
r v f  t!le r i n a l  action wili not p r o v i d e  a:-- ad-cpa te  remedy. S.L:cl~ 

,-3r.r. LL,,nside~ation shall be filed wick the Director, Divisior: of 

1 r l ~ r ~ s a  Acministrative Code. Jcaiciai Ireview of a p r e l i m i n a r y ,  . .  > <  I ~ 

- l  
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review may be requested from the appropriate court, 2 s  deecribed 
above, pureuant to Rule 9.100, Florida Rules of Appeil&te 
Procedure. 
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BEFORE THE FLORIDA PiT"dL1C S E R V I C E  COiMPIISSISN 

EiEVISED ORDER ESTABL,ISSING PROCEDURE 

On April 20, 1999, Order No. PSC-99-0760-PCO-EU establishing 
srocedure was issued in this docket. During the May 13, 1999, 
,?onmission Workshop on Merchaiit Plants, substantive issues to be 
a j d r e s s e d  in this generic investigation were discusse6. In order 
to better accommodate the preparation of testimony and to include 
t hose  relevar.t discussions in testirr,ony for this case, the 
f9llowing dates have been revised. 

Zontrollina gates 

The following dates have been establish2d to govern tile key 
activities of this case. 

- .  1 Utility's Direct Testimony and 
Exhibits 

2. Intervenors' Direct Testimony and 
Exhi bit 9 

3. Staff's Direct Testimony and 
Exhibits, if any 

4 .  Prehearing Statements 

5. Rebuttal Testimony and Exhibits 

6. Prehearing Conference 

7. Last Day to Conduct Discovery 

8. Hearing 

9. Briefs Filed 

July 6, 1999 

July 19, I999 

August 2, 1999 

August 13, 1999 

August 19, 1999 

September 8, 1999 

September 17, 1999 

September28-29, i999 

October 20, 1999 

Based on the foregoing, it is 
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ORDERED by Commissioner Julia L. Johnson ,  as  Prehearing 
Officer, that the revised dates set forth in the body 25 thie orc4.e~- 
are hereby approved. 

By ORDER of Commissioner J,lla L. Johnso!:, a =  - -  ?rehearing 
Officer, this 21st day of &, 1999. 

/s/ Julia L. J o h n s c ; ~  
JULsiA L. JOHNSON 
Commissioner and Fre:?ez;-i:i~ Officer 

This is a facsimile c c c y .  A signed 
copy of t h e  order rr.ay b e  obtained by 
calling 1-850-413-577C. 

( S E A L )  

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is require5 by Section 
120.569(1), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commiesic:: orders that 
is available under Sections 120.57 or 120.68, Floridt. Statutes, ae 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an ai~~inistrative 
hearing or judicial review will be granted or result l n  the relief 
sought. 

If Mediation may be available on a case-by-case basis. 
mediation is conducted, it does not affect a shstantially 
interested person's right to a hearing. 

Any party adversely affected by this order, which is 
preliminary, procedural or intermediate in nature, may request: (1) 
reconsideration within 10 days pursuant to Rule 25-22 . C 3 7 6 ,  Florida 
Administrative Code, if issued .by a Prehearing Sfficer; (2) 
reconsideration within 15 days pursuant to Rule 25-22 .'260, Florida 
Administrative Code,  if iesued by the Commission; or $31  judicial 
review by the Plorida Supreme Court, in the case of a n  electric, 
gas or telephone Gtility, or the First District C o s r t  25 .zil;peal, in 

l-ac3ns: - .. -h-.. Ja>-ar  S!I.S.?~ b e  riled wit!? the D i i - e ~ t o : - ,  -.iv:s1=:i of 

~ _ " L  -ua Adni!lisc!-ative ,"ode. 

the c a s e  of a w a t e r  or wastewat-i- utility. *L* - I - _ -  . . .  , - i z n  fo r -  

7 -  I 1 n,-; A -  i7adic ia l  r sv iew sf a z:-s ;~:r , i i :a~-y,  

_ I  I I . . .  
R ~ ~ D L - ~ s  ~ e p ~ ~ - ~ i : l . g ,  i:: c)?? f s>- ;p ,  p>-z~c:- ibzci ;;\J 2 . ~ 1 ~  25 - - >  L L  . P T P  ..'3 3 , 
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procedura l  o r  i n t e rmed ia t e  r u l i r g  o r  o rde r  i s  a v a i l a b l e  1: I -  review 
Df t h e  f i n a l  actio:; will not I;:-ovlde ari adequate  ~-e::edy. Such 
review may be r e w e s t e d  from t h e  appropr i a t e  c o u r t ,  as descr ibed  
above, pursuaii t  t o  Rule 9.iO3, Flo r ida  Rules cf Appi l l a t e  
Procedure.  
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BEFORE THE FLORIDA PUBLIC SERVICE CoMMIsSION 

IN RE: Generic Investigation ) DOCKET NO. 981890-E1 
Into the Aggregate Electric ) DATE: JULY 12, 1999 
Utility Reserve Margins Planned ) 

for Peninsular Florida ) 

MOTION FOR RECONSIDERATICN OF ORDER 
CLARIFYING SCOPE OF PROCEEDING; 

DOCKET PROCEDURES; AND ESTABLISHING ISSUES 

Florida Power & Light Company ( " F P L " ) ,  pursuant to Rule 25- 

22.0376, Florida Administrative Code, and the procedures presented 

by the Prehearing Officer at the Status Conference and Preliminary 

Prehearing Conference held on June 30, 1999 hereby files this its 

Motion for Reconsideration of O r d e r  PSC-99-1274-PCO-EU, in support 

of this Motion for Reconsideration FPL states as follows: 

I. Backsround Of This Docket 

This generic investigation docket was initiated pursuant to 

the directions given by this Commission at its Internal Affairs 

meeting held on December 15, 1998. There, the Commission directed 

the Staff to open a docket to consider the "amrom-iate methodolosv 

for develoDing reserve margin." The style of this docket, Docket 

No. 981890-EU is: 

"In Re: Generic investigation into the 
aggregate electric utility reserve margins 
planned for Peninsular Florida." ' 

1 



On December 17, 1998, the Commission Staff submitted a form 

"Request to Establish Docket" with the suggested docket title 

being: 

"Generic Investigation Into The Aggregate 
Electric Utility Reserve Margins Planned For 
Peninsular Florida." 

Subsequent to the initiation of this docket, the Staff 

solicited issues addressing reserve margins from participants 

including not only public utilities in the state of Florida 

supplying electric service but also from developers of merchant 

plant facilities. Later, at a meeting initiated by the Staff on 

March 18, 1999, the Staff by memo communicated the following to a11 

participants in the docket: 

"Because merchant power plants may be a 
solution to Peninsular Florida's questionable 
planned reserve margin, Staff Dlans to drog 
Issues 1-25 which were Dublished in its issue 
list dated March 1, 1999. We will retain 
issue 26 (renumbered below as issue 10) and 
add the following issues relating to merchant 
power plants. Please be prepared to discuss 
these issues and any other merchant plant 
issues at the issue identification meeting on 
March 18, 1999. Former issue 27 has been 
revised.'' (Emphasis added) 

Thus, at this stage, the Staff's direction, was to eliminate issues 

previously circulated addressing the reserve margin methodology 

and, specific questions on reserve margin calculations. Notably, 

the "new" issue 1 proposed by the Staff and an apparent 

substitution for the original concern about reserve margin 

methodology was the following: 

2 
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"Should a 10% merchant plant reserve margin be 
added to the FRCC'S 15% reserve. margin 
criterion?" 

Nearly a month later, an Order Establishing Procedure (Order No. 

PSC-99-0760-PCO-EU) was entered on April 20, 1.999. A copy of this 

Order is attached to FPL's Motion f o r  Reconsideration. The Order 

Establishing Procedure did a number of things which reflected an 

intent to conduct the proceeding in this docket not as a Generic 

Investigation but as one determining or affecting the substantial 

interests of public utilities in Florida. This Order also stated 

that reliance was placed upon Rule 28-106.211, Fla. Admin. Code for 

authority f o r  the actions therein taken. This rule is a part of 

the recently effective "Uniform Rules of Procedure" (adopted by the 

Administration Commission pursuant to the 1996 revisions to the 

Administrative Procedure Act). Notably, Rule 28-106.211, on which 

reliance was placed, appears in Part I1 entitled "Hearinqs 

Involvins Diswted Issues of Material Fact" of Chapter 28-106 

entitled "Decisions Determining Substantial Interests." 

11. FPL's Position In This Docket 

FPL is presenting in good faith its concerns as to the 

direction that this docket might be taking. FPL's position was 

that the Commission opened a "Generic investigation docket. " As 

such, it was FPL's understanding and belief that the docket was to 

be conducted as an investigation and not as,a proceeding to affect 
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or determine FPL's substantial interests. Therefore, FPL did not 

advocate or believe that it was advocating a position that would 

"hinder the Public Service Commission's ability to make a well 

reasoned decision" in this docket or elsewhere which the Order 

Clarifying Scope of Proceeding has concluded. 

To the contrary, FPL wished to point out, and wished to 

protect its interests in doing so, that the Commission had 

initiated a generic investigation and that, in FPL's belief, to 

convert the docket from an investigation to a determination of 

FPL's substantial interests would be a violation of the 

Administrative Procedure Act, and the Uniform Rules of Procedure. 

Not only would this action have implications on the due process 

rights of Florida Power & Light, but would also have implications 

should there be judicial review as called for by Section 120.68, 

Florida Statutes. 

111. SDecific Reconsideration Requested 

The Order Clarifying Scope of Proceeding states: 

"(1) Rule [28-106.101(2) I does not supersede 
our statutory jurisdiction and responsibility 
to assure the provision of adequate 
electricity at reasonable cost; and, that 
paragraph(2) Rule 25-22.036(3), Fla. Admin. 
Code, provides for the Commission to initiate 
proceedings on its own motion in the execution 
of its statutory duties." 

The Order states the following in support of the decision that 

"...this docket shall proceed as a formal evidentiary hearing 

4 



investigating the electric utility reserve margins." 

FPL specifically seeks reconsideration of this decision and 

the quoted conclusions presented in support thereof. 

It was not argued by FPL that 28-106.101(2) "exempts 

"investigations" from formal evidentiary proceedings.'' Instead, 

FPL pointed out that, as previously set out above, Rule 28-106.211, 

on which the April 20, 1999 Order Establishing Procedure 

specifically relied for authority, is applicable to and onlv to 

Decisions Determining Substantial Interests and then, only where 

there are to be Hearings Involving Disputed Issues of Material 

Fact. 

This Rule is not applicable to agency investigations. FPL 

wanted to point out to the Commission in its prior argument that 

the rule upon which specific reliance for authority was placed 

could not be relied w o n  as authority in an investisation because, 

Rule 28-106.101, states specifically: 

"This chapter [chapter 28-1061 applies to all 
proceedings under chapter 120 except as 
follows: . . . (2) asencv investisations or 
determination of probable cause preliminary to 
agency action; and" (Emphasis added) 

In addition, FPL wished to point out that Section 120.57(5) , 

Florida Statutes states: 

"This Section [Section 120.57, Fla. Stats.] 
does not apply to agency investigations 
preliminary to agency action. " (Emphasis 
added). 

5 
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Thus, the Order Establishing Procedure in an investigation 

docket specifically relied upon a rule which by its express terms, 

does not apply to agency investigations. 

In its argument on the direction of this proceeding, FPL did not 

argue or assert that Rule 2 5 - 2 2 . 0 3 6 ( 3 )  did not provide authority 

for the Commission to initiate an investigation. FPL's position 

was that an investigation had been initiated and it should be 

conducted as such. 

Instead, after FPL's oral argument, the Staff maintained that 

Rule 2 5 - 2 2 . 0 3 6 ( 3 )  provided the requisite authority to the 

Commission to initiate a proceeding on its own motion, to determine 

FPL's substantial interests. FPL's position was that the 

Commission had not initiated that kind of proceeding in any event 

but had it sought to do so, Rule 2 5 - 2 2 . 0 3 6 ( 3 ) ,  did not provide the 

necessary authority. FPL pointed out that Rule 2 5 - 2 2 . 0 3 6 ( 3 )  did 

- not and could not apply to proceedings determining or affecting the 

substantial interests of a party. Quite simply, this rule, was 

displaced by the Uniform Rules and the Commission's request for an 

exception was denied by the Administration Commission. It can no 

longer apply to proceedings affecting substantial interests or be 

the basis for initiation of such proceedings. 

FPL submits and asks that the Commission reconsider the basis 

for the conclusion as to how this proceeding will be conducted 

including the conclusion as to the application of the Florida 

6 



Administrative Procedure Act establishing Uniform Rules of 

Procedure, the applicable Uniform Rules of Procedure adopted by the 

Administration Commission, the denial of the Public Service 

Commission's request for an exception to the Uniform Rules of 

Procedure for its Rule 25-22.036(3), and the confirming 

representation by the Commission and Commission Staff that Rule 25- 

22.036 ( 3 )  [was 25-22 .036  (6) 1 only applied to matters preliminary to 

or independent of the determining of the substantial interests of 

a party or final action affecting the interest of a party. 

IV. Scope of Docket 

FPL further respectfully requests reconsideration of the 

conclusion that the scope of this docket will be: 

'I.. .the manner in which the reserve margins 
are calculated; (2) the level of reserve 
margins considered adequate for Peninsular 
Florida utilities and ( 3 )  the remedial action, 
if any, which must be taken to assure adequate 
reserve margins. 

FPL does not believe that these areas are necessarily or by 

implication within the meaning of the word " a methodology". FPL 

does not question in this docket the Commission's authority to 

investigate reserve margins either narrowly or broadly. FPL does 

maintain however that, as previously stated, this docket is an 

investigation, an investigation of reserve margin methodology. 

Although the Commission may choose to expand the scope of the 

docket, FPL respectfully submits that it has not yet done so, and, 

that it certainly has not taken action to initiate a proceeding to 

7 
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affect the substantial interests of public utilities including 

Florida Power & Light Company as has been stated. I f  the 

Commission wishes to pursue this as a generic investigation then 

the matter would be conducted in an informal way. This permits the 

Commission to pursue the questions it has and, as it has in other 

instances, obtain necessary data through Commission data requests. 

On the other hand, as an informal proceeding, there are no parties, 

intervenors or formal discovery. FPL believes that this 

investigation mode is the most appropriate way to proceed at this 

time and before possible rulemaking or Proposed Agency Action. 

WHEREFORE, FPL respectfully requests that this Commission 

reconsider the Order Clarifying Scope of Proceeding, et seq. [Order 

No. PSC-99-1274-PCO-EU] as provided by Rule 25-22.0376, Florida 

Administrative Code (a provision of the Commission‘s rules of 

procedure for which an exception or exemption was granted by the 

Administration Commission) and as discussed at the Status and 

Preliminary Prehearing Conference held on June 30, 1999. 

Respectfully submitted, 

STEEL HECTOR & DAVIS LLP 
Suite 601 
215 South Monroe Street 
Tallahassee, FL 32301 
Attorneys for Florida Power 
& Light Company 

Matthew M. Childs, P.A. 

8 
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reserve margins planned for I S S T a D :  April 20, 1555 
PeRinsuLai- Florida. 

-- ~ h i s  Order is iesued p-xsuant to the authority granLecl by zuie 
28-106.211, Florida Admirlstratlve Code, which provides that che 
presiding officer before whom a caee is pending may issue ar,y 
orders necessary to effectuate discovery, prevent delay, and 
promote the just, speedy, and inexpensive determination of ail 
aspects of the case. 

The scope of this proceeding shall be based upon the issues 
raised by the parties and Commission staff (staff) up to and during 
the prehearing conference, unless modified by the Commission. The 
hearing will be conducted according to the provisions of Chapeer 
120, Florida Statutes, and all administrative rules applicable to 
c Lhis Conmission. 

D i s cove 1-y 

When discovery requeszs are served and the reepondent intends 
ta object to or ask for clarirication of the cliscovery reqilest, the 
objection 3r request for clarification shall be made within ten 
days of service of the discovery request. Thie procedure is 
intended to reduce delay ir, resclving diecovery disputes. 

I c3 

The hearing in this docket is set for September 28 and 29, 
1955. U n l e s s  authorized by the Prehearing Officer for good ca‘iise 
shown, all .  discovery shall be completed by September 14, 1595. A l l  
interrogatories, requests for admissions, and requests for 
production of documents shail be numbered eequentially in order to 
facilitate their identification. The discovery requests will be 
numbered sequentially within a set a:id any subsequent ciscovery 
requests w i l l  c o n t i n u e  the sequential numbering system. Pursua!2t 
to 9u3.e 28-i06.206, Florida Administrative Code, u2less 
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subsequently modif ied by the Prehearing Officer, the f o l l o w i n g  
shall apply: interrogatories, i n c l u d i g g  all subparts, sh?ail be 
,iin:ted t~ 2.00 , ana requests f ~ i -  productic: of documents , ::-*c:~i.iall?g 
all subparts, shall be limited to 100. 
- ,  , . ~ . ,  

I -  -a,,L t= S discovery ~ e q ~ e s t  f~:- 

-cu_iccstec shali be .--.---- - - c a L e &  by CO L A - -  ..G.---CZ zs 
7 ?' 8 7  7,. ine ~ n r o r n a c i o ~  sc?aii ~e exempc frc-. S t ~ z l c n  

L-zqLest by t h e  C o a r , i s s i o ~ ,  01- apon ~ r . e  ~ e z ; ; ' ~ n  CI - 7  tile ~z:~r:.z:Lc~- . -  - 1- - perscn providing the information. _ -  ir no determiEaZio5 of 

?my ;:--:ormatic:? Fx-cvided p x - s . ~ - ~ - ~  
8 -  . ,  . 

i G ; - - l c n  prcc r i s t a ry  cc::fidential S u s l n e s s  :n:orr,a~icz szzzss is 

, , l : r raent ia i .  
119. 07 (1) , Florida statctes , pencl::q a formal r -d lLzc z:: s.iz!-- 

LO 

and - i-=. ~ - . ~ -  1 - - ~ . - _  
. - -  . , -  - I  

. ,  
d 

confidentiality has been made and the infcrmation has not keen made 
a part of the evidentiary record in the proceeding, It shall be 
returned expeditiously to the person providing the informazion. If 
a determination of confidentiaiity has been made ar_d che 

it 
shall be returned to the person providing the information within 
the time period set forth :in Section 366.093, Florida Statutes. 

information was not entered into the recc-d of the proczeaing, . ,  

Diskette Filinqs 

See Rule 25-22.028 (1) , Florida Administrative Code, for the 
recpirements of filing on diskette for certain utilities. 

Prefiled Testimony and Exhibits 

Each par t y  shall prefile, in writing, all testimony that it 
intends to sponsor. Such testimony shall be typed on 8 3 ir-ch x 11 
i ~ c n  cranscript-quality paper, double s~;aced, with 25 rxmbered 
lines, on consecutively numbered pages, with left margins 
sufficient to allow for binding (1.25 inches). 

0 ,  

Each exhibit intended to support a witness' pref iled testimolly 
shall be attached to that witness' testimor-y when filed, identiried c r l  

by his or ner initials, and consecutively numbered beginning with 
1. All other known exhibits shall be marked for identification at 
the prehearing conference. After an ccportunity for opposing 
parties to object to introduction of the exhibits and to cross- 
examine the witness sponsoring them, exhibite may be offered into 
evidence at the hearing. Exhibits accepted into evidence at the 
hearing shall be numbered sequentially. The pages of each exhibit 
shall also be numbered sequentially prior to filing w i t h  the 
Commie s ion. 

An originai ana 15 copies of  ai^ - 7  tescimony and e x k i b i t s  shall 
bs prefilea with the Director, Division 05 Recorda and Reca:-ti:--g, 
by t h e  c iose  of business, whick is 5 : @ 0  p.m., on the date 5;s. A 
C O P Y  of all prefiied testimony and exhibits shall be-serve4 by mail 
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or hand delivery to a i l  other parties and staff no later than the 
date filed w 2 t h  t h e  Commission. Failure of a party to timely 
prefiie exhibits ,and cestimony from aliy witness in acccrdance with 
the foregoing requirements may bar admission of s u c h  exhibits and 
testimony. 

- ,  - _ -  . .  &--A ~ ;a r - :es  :x :~is docket shall ::-e a n - * = . a - - - - -  w -  LC,a- _ _ _ Y  s t a t e n ? e n t .  
i 

- <  - s t a f f  w i l l  alsc ::-e a prehearing etateaen:. T h e  c r i ~ i n a l  axd 15 
- - .  - _  ccc:2s -5 eat;; - E ? - -  -  ea- --e-"- ---" st ace me-^ shah- cs F : - ~ Z > - ~ Z  W L Z I ~  t h e  

Jirector of c n e  3'v' - -sion ' of Records and Zeportino ~y t - e  close of 
business, which is 5: O O  p . m . ,  on the date due. A COPY of the 
prehearing stat ern en^ shall be served on all other partLee and staff 
LO iater than the date it is filed with the Commission. Failure of 
a party to tinely :,Le a prehearing statement shali be a waiver of 
any i s s u e  nct raisec by other parties or by t h e  Comrl:ssion. ir, 
addicion, such fail.dre shall preclude the party from presenting 
testimony in sapport  of its position. Such prehearirg statements 
shall set forth the following information in the secpence listed 
below. 

r a  - 

(a) The name of all known witnesses that may be called 
by the party, and the subject matter of their 
testimony; 

(b) a description of all known exhibits that may be 
used by the party, whether they may be identified 
on a composite basis, and the witness sponsorinq 
each; 

(c) 

(d) a statement of each question of fact the party 
considers at issue, the party/s position on each 
such issue, and which of the party's witneeties will 
address the issue; 

a statement of basic position in the proceeding; 

(e) a statement of each question of law the party 
considers at issue and the party's position on each 
such issue; 

( f )  a statement of each policy question the party 
considers  at issue, the party's position OD each 
5uch i s sue ,  and which of the party's w i t i ? e s s ? s  w i l l  
address che issue; 
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(h) ;i statement of all pending motions or other matters 
the party seeks action upon; and 

(i) a statement as to any reqairement set forth in this 
c r d e r  that cannot be complied with, and the r e a s o n s  
thelrefore .  

. -  -u-t.ka--t 3..  ,̂ -. , - v- to Rule 28-136.209, F l o r i d a  Administrazlve :"zSe, c; 

C-E-:~ZY~::CT a c ~ ~ f e ~ e ~ c e  i.ii-- be ~ Z - G  6:: Sep~znber 8 ,  1 3 3 5 ,  ~ i t  :e-+ 

r z t z y  Easley Conference Center, 2oom 152, 4075 Espiar-aae Way,  
r iallanassee, Florida. h y  party who fails to attend the prehearlng 
conference, unless excused by the Prehearing Officer, wili have 
waived all issues and po~itions raised in that party's prehearirg 
state:r.el?t. 

-=  
, - -  . -  

.-. 

Prehearino; Procedure: Waiver of issues 

Any issue not raised by a party prior to the issuance of the 
prehearing order shall be waived by that party, except for good 
cause shown. A party seeking to raise a new issue after the 
issuance of the prehearing order shall demonstrate that: it was 
unable to identify the issue because of the complexity of the 
matter; discovery or other prehearing procedures were not adequate 
to fully develop the issue; due diligence was exercised to obtain 
facts touching on the issue; information obtained subseper.t to the 
issuance of the prehearing order was not previously available to 
enable the party to identify the issue; and introduction of the 
issue could not be to the prejudice or surprise of any party. 
Specific: reference shall be made to the information received, and 
how it enabled the party to identify the issue. 

Unless a matter is not at issue for that party, each parcy 
shail diligentiy endeavor in good faith to take a position on each 
issue prior to issuance of the prehearing order. When a party is 
unable to take a position on an issue, it shall bring that fact to 
the attention of the Frehearing Officer. If the Prehearinq Officer 
finds that the party has acted diligently and in good faith to take 
a position, and further finds that the party's failure to take a 
position will not prejudice other parties or confuse the 
proceeding, the party may maintain "no position at this time" prior 
to hearing and thereafter identify ita poeition in a post-hearing 
statement of iseues. in the absence of such a finding by the 
Prehear ing  Dfficer,  he party shall have  waived the e r t i - e  issue. 
W h e ~  an iss'de ana p0s:tiol-i have been properly identified, a.ny p a r c y  
nay adopt that isaue and position i : ~  i t a  post-hearing statement 
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To facilitate the management of documents in this docket, 
exhibits will be numbered at the Prehearing Conference. Each 
exhibit submitted shall have the foliowing in the upper right-hand 
corner: the docket number, the witness's name, the word "Exhibitfi 
followed by a blank line for the exhibit mmber and the title of 
the exhibit. 

Zocket No. 123t5-TL 
J. 3oe Exhibit No. 
Cost Studies for Minutes of Use by Time of Day 

Conti-cll incr Dates 

The following dates have been established to govErn the key 
activities of this case. 

1) Utility'ssdirect testimony and 

2) Intervenors' direct testimony and 

3 )  Staff's direct testimony and 

4) riebuttal testimony and exhibits August 2, 1999 

exhibits June 14, 1999 

exhibits July 6, 1999 

exhibits, if any July 19, 1999 

5) Prehearing Statements 

6) "rehearing Conference 

7 )  Hearing 

8) Briefs 

August 13, 1999 

September 8, 1999 

September 28 - 2 9 ,  1999 

October 20, 1999 

Use of Confidential Information At Hearinq 

~t is the policy of this Commission that all Commission 
hearings be open to the public at all The Commission a l s o  
recognizes its obligatio11 pursuant to Section 366.093 , Florida 
Statutes , to protect proprietary confidential business information 
fro;?, disclosure outside the proceeding. Any party wishing to xse 
any proprietary confidential business information, as that term is 
defllled in Section 366.053, Florida Statutes, s h a l l  : i o t i f y  t h e  

?rel-.eai-ing Conference, or if not known at that time, no later tha'r? 

times. 

D y = j ? = - ? ' i  L.lrdL ' n ~  Officer and ali parties of record by the tine of :)-.e 
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seven (7) days prior to the beginning of the hearing. The notice 
shall include a Flrccedure to assure that the confidential .,aLu~^e ,--+ of 
the informatiox: :s preserved as required by statute. Fai1sL-e of 
any party to comply with the seven-day requirement described above 
shall be gr-ou-as t 3  deny the party the opportullity tc present 
evidence wnich I s  cros-ietary confidential bus:::esS 

. -  . ,  icrz~matlon. 

T , % L ~ e - ~  T. 

:o-;rt ?ecc-tz:-, 1:: envelopes clearly mar,tea I & J L ~ - C  the CS.~;.:-Z .-I -he 
contents. . k i y  r;a:-zy x>sr.ing to examine tke co::riaent:al - - - - * - -  .,ia.r-~ -a_ 

skall be 
provided a copy in the same fashion a5 provided tc the 
commissioners, su~3ect to execution of any appropriate protective 
agreement with t r e  3wner of the material. Counsel and . - -  u.-tres8es 

in such 
a way tkat WG-~...=. compromise the confidentiai izrcrmation. 
Therefore, CGnfidentlal information should be presented by wrltten 
exhibit when reasoxably possible to do so. At the conclusion of 
that portion of the hearing that involves confidential infcrmation, 
all copies of confidential exhibits shall be returned to the 
proffering party. If a confidential exhibit has been admitted into 
evidence, the copy provided to the Court Reporter shall be retained 
in the Division of Records and Reporting's confidentiai files. 

zc::f:cerzizl irformation is used ir t e  kea~-ixg, calrties 
~ u s ~  have c ~ p ~ e ~  fcr t h e  Commissioners, xecessary star:, - -  ~::a the 

chat is not subiecc to an order granting confidentiality I -  

are cautioned to avoid verbalizing confidential inforinatlc:i I . -  

- ,-.- - . ~ I .  

, -  . . . .  - ,  

< -  - .  

Post-Hearins Procedure 

Each party shall file a post-hearing statement of issues and 
positions. A summary of each position of no more than 50 words, 
set off with asterleks, shall be included in that stateme::. If a 
party's position has not changed since the issuance cf the 
prehearing order, the post-hearing statement may simply restate the 
prehearing positioz; however, if the prehearing position is longer 
than 50 words, If a 
party fails to r i l e  a post-hearing statement in conformance with 
the rule, that party shall have waived all issues and may be 
dismissed from the proceeding. 

it nust be reduced to no more than 50 words. 
r *  - 

Pursuant to Rule 28-106.215, Florida Administrative Code, a 
party's proposed findings of fact and conclusions of law, if any, 
statement of issues and positions, and brief, shall together total 
no more than 40 pages, and shall be filed at the same t i ~ e .  

Based upon t h e  foregoing, it is 

ORDERZD by Zonnissioner Julia L. Johnso!l, as z.s-='c'= - - L..c.al-lng ' 

Officer, that the prsvisione of this O r d e r  s h a l l  gcve-1: this 
proceeding ~ n l e s s  irS3ifie.j by the Commission. 
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By ORDER of Commissioner Julia I,. Johneon, a8 Prehearing 
Officer, this 20th day of April, 1999. 

( S E A L )  

L J P / R V Z  

KOTICE OF FURTHER PROCEEDINGS OR JTUDICIAL REVIEW 

Tne Fiorida Public Service Commission is required by Section 
120.569(1), Florida Statutes, co notify parties of any 
administrative hearing or judicial review of Commission ordere that 
is available under Sections 120.57 GT 120.66, Florida Statutes, as 
well as t h e  procedures and time limits that apply. This notice 
skouid ~ G L  be construed to mean all requests for an administrative 
hearing o r  judicial review will be granted or reezlt in the relief 
GGUght. 

Mediation may be available on a ca~e-by-case basis. If 
mediation is conducted, it does not affect a eubstantially 
interested person's right to a hearing. 

h y  party advereely affected by this order, which is 
preliminary, procedural or intermediate in nature, may request: (1) 
reconsideration within 10 days pursuant to Rule 25-22.0376, Florida 
Administrative Code, if issued by a Frehearing Officer; ( 2 )  
reconsideration within 15 days pursuant to Rule 25-22.060, Florida 
Administrative Code,. if issued by the Commission; or ( 3 )  judicial 
review by the Florida Supreme Court, in the caee of an electric, 
gae s r  telephorie utility, or the First District Court of Appeal, in 
the case of a water or waatewater utility. A motion for 
reconsideration shall be filed w i t h  che  Dil-eCtGT, Division of 
Recorcs azd Reporting, in the forr?. ?rescribed by Rule 25-22.060, 
Flori . i ,a A d T i n i s t i - a t i v e  Code. Judicial review cf a p r e l i m i n a r y ,  
proced.L:-al  or intermediate ruling GY orcis-  is avai iab- le  ir s r  review 
of t!ie r i n a l  action will not prcvlcie 21: aciequate remedy. 9.iCl-l 

r l  
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review may be reques ted  from t h e  appropr i a t e  c o u r t ,  a s  descr ibed  
above, pursuant  t o  Rule 9 . 1 0 0 ,  F lo r ida  Rules of Appel la te  
Procedure. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Generic Investigation ) DOCKET NO. 981890-E1 
Into the Aggregate Electric ) DATE: JULY 12, 1999 
Utility Reserve Margins Planned ) 

) for Peninsular Florida 

REQUEST FOR ORAL ARGUMENT 

Florida Power & Light Company (“FPLII), respectfully requests 

that oral argument be held on its Motion for Reconsideration and, 

in support thereof states: 

1. Rule 25-22.0376, Fla. Admin. Code provides for oral 

argument “at the discretion of the Commission.” 

2. FPL submits that oral argument would be helpful in 

addressing the matters at issue; matters which are of substantial 

procedural significance. 

Respectfully submitted, 

STEEL HECTOR & DAVIS LLP 
Suite 601 
215 South Monroe Street 
Tallahassee, FL 32301 
Attorneys for Florida Power 

Matthe6 M. Childs, / P.A. 
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CERTIFICATE OF SERVICE 
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I HEREBY CERTIFY that a true and correct copy 0:  

Light Company's Motion for Reconsideration and Request 
has been furnished by Hand Delivery", or Facsimile/Electronic mailing** 
this 12th day of July, 1999 to the following. In addition a copy has been 
sent by U.S. Mail. 

Robert V. Elias, Esq.* 
Leslie J. Paugh, Esq. 
Division of Legal Services 
FPSC 
2540 Shumard Oak Blvd. 
Room 370 
Tallahassee, FL 32399 

James D. Beasley, Esq.* 
Ausley & McMullen 
227 South Calhoun Street 
P.O. Box 391 
Tallahassee, FL 32301 

Thornton J. Williams, Esq.* 
Thornton Williams & Assoc. 
P.O. Box 10109 
215 South Monroe St. #600A 
Tallahassee, FL 32302 

Robert Scheffel Wright, Esq.* 
John T. LaVia, 111, Esq. 
Landers and Parsons, P.A. 
P.O. Box 271 
Tallahassee, FL 32302 

John Roger Howe, Esq.* 
Office of Public Counsel 
111 West Madison Street 
Room 812 
Tallahassee, FL 32399 

Roy C. Young, Esq. * 
Young, .van Assenderp et al. 
225 South Adams Street, #200 
Tallahassee, FL 32301 

Debra Swim, Esq.* 
Ms. Gail Kamaras 
LEAF 
1114 Thomasville Rd. Suite E 
Tallahassee, FL 32303 

Jim McGee, Esq.** 
Florida Power Corp. 
P.O. Box 14042 
St. Petersburg, FL 33733 

Jeffrey Stone, Esq.** 
Beggs & Lane 
P.O. Box 12950 
Pensacola, FL 32576 

Joseph A. McGlothlin, Esq.* 
Vicki Gordon Kaufman, E s q .  
McWhirter Reeves 
117 South Gadsden Street 
Tallahassee, FL 32301 

John W. McWhirter, Jr., E s q . * *  
McWhirter Reeves 
Post Office Box 3350 
Tampa, FL 33601-3350 

Frederick M. Bryant, Esq.* 
General Counsel 
Fla. Municipal Power Agency 
2010 Delta Boulevard 
Tallahassee, FL 32315 

Ms. Michelle Hershel* 
Fla. Electric Cooperative Assoc. 
Post Office Box 590 
TallahaFsee, FL 32302 

Fla. Public Utilities Co.** 
Mr. Jack English 
401 South Dixie Highway 
West Palm Beach, FL 33402 
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Mr.. Ken Wiley** 
Florida Reliability 

405 Reo Street, Suite 100 
Tampa, FL 33609 

Coordinating Council 

City of Homestead** 
Mr. James Swartz 
675 N. Flagler Street 
Homestead, FL 33030 

City of Lakeland** 
Mr. Gary Lawrence 
501 East Lemon Street 
Lakeland, FL 33801 

City of St. Cloud** 
Mr. J. Paul Wetzel 
1300 Ninth Street 
St. Cloud, FL 34769 

City of Vero Beach** 
Mr. Rex Taylor 
Post Office Box 1389 
Vero Beach, FL 32961 

Fort Pierce Utilities** 
Mr. Thomas W. Richards 
Post Office Box 3191 
Ft. Pierce, FL 34948 

Gainesville Regional Utilities** 
Mr. Raymond 0. Manasco, Jr. 
Post Office Box 147117 
Station A-138 
Gainesville, FL 32614 

Kissimmee Utility Authority** 
Mr. Ben Sharma 
Post Office Box 423219 
Kissimmee, FL 34742 

Seminole Electric Cooperative** 
Mr. Timothy Woodbury 
Post Office Box 272000 
Tampa, FL 33688 

Jon Moyle, Jr., Esq. * 
Moyle, Flanigan, Katz, 

210 South Monroe S t r e e t  
Tallahassee, FL 32301 

Kolins, Raymond & Sheehan 

City of Lake Worth Utilities** 
Mr. Harvey Wildschuetz 
1900 Second Avenue, North 
Lake Worth, FL 33461 

City of Ocala** 
Mr. Dean Shaw 
Post Office Box 1270 
Ocala, FL 34478 

City of Tallahassee* 
Mr. Richard G. Feldman 
300 South Adams Street 
Tallahassee, FL 32301 

Florida Keys Electric** 
Cooperative Association 
Mr. Charles A. Russell 
Post Office Box 377 
Tavernier, FL 33070 

Jacksonville Electric** 

Mr. Tracy E. Danese 
21 West Church St. T-16 
Jacksonville, FL 32202 

Authority 

Orlando Utilities Commission** 
Mr. T.B. Tart 
Post Office Box 3193 
Orlando, FL 32802 

Utility Board of the City** 

Mr. Larry J. Thompson 
Post Office Drawer 6100 
Key West, FL 33041 

of Key West 

Mr. Robert Williams** 
7201 Lake Ellinor Drive 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Generic Investigation DOCKET NO. 981890-~1 

f o r  Peninsular Florida ) 

Into the Aggregate Electric ) DATE: J U N E  8, I999 
Utility Reserve Margins Planned ) 

EMERGENCY REQUEST FOR STATUS CONFERENCE AND 
PRELIMINARY PREHEARING CONFERENCE 

Florida Power & Light Company ("F'PL',) hereby submits this 

Emergency Request for a Status Conference and Preliminary 

Prehearing Conference. 

1. FPL is subject to the jurisdiction of the Florida Pubiic 

Service Commission pursuant to Chapter 366, Florida Statutes. 

In this Docket, as set forth in the two Orders Establishing 

Procedure, the Commission has scheduled'hearings for September 

28 and 29, 1999 and the receipt of briefs by October 20, 1999 

on matters not yet identified; Instead, the matters are to be 

identified as late as the prehearing conference on September 

8, 1999 but based on testimony filed by the utilities on July 

6, 1999; by Intervenors on July 19, 1999; and, by the Staff on 

August 2, 1999. 

In support of this Request FPL states: 

2 .  

3. The process for "identifying issues," the process, and lack 

thereof, of identifying disputed issues of material fact, and 
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the resulting designed unlimited discretion to establish on 

what to vote at the conclusion of this Docket and to control 

what opportunity is available to provide evidence and confront 

evidence on proper disputed issues of material fact is and 

will seriously prejudice FPL and deny FPL its rights to due 

process of law. The procedures identified for application in 

this docket are in direct conflict with the Administrative 

Procedure Act, Chapter 120, Florida Statues (1998). 

The scope of and nature of this p,roceeding conflicts with 

public directions of the Commission as well as the 

Administrative Procedure Act. Similarly, the decisions on 

intervention are procedurally improper and once again serve to 

prejudice FPL and deny it its rights to due process of law. 

At no point in this proceeding has FPL been afforded an 

opportunity to participate in the decision making process 

concerning the procedure to be followed and the resulting 

denial of due process of law. Currently, the Commission and 

Staff have established that FPL will file testimony on July 6, 

1999 on issues that have yet to be identified. Under this and 

other circumstances, FPL submits that a status conference and 

preliminary prehearing conference are imperative. 

WHEREFORE, FPL submits this Emergency Request for a Status 
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Conference and Preliminary Prehearing Conference 

Respectfully submitted, 

STEEL HECTOR 6, DAVIS LLP 
215 South Monroe Street 
Suite 601 
Tallahassee, FL 32301-1804 
Attorneys f o r  Florida Power 

& Light Company 

By : 
" V I  

Matthew K. Childs, P.A'. I 
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CERTIFICATE OF SERVICE 
DOCKET NO. 981890-EU 

I HEREBY C E R T I F Y  that a true and correct Copy Of Florida Power & 
Light Company's Emergency Request for Status Conference and Preliminary 
Prehearing Conference has been furnished by Hand Delivery, * or 
Facsmile/Electronic mailing * *  this 8th day of June, 1999 to t h e  
following. In addition a copy has been sent by U.S. Mail. 

Robert V. Elias, Esq.* 
Leslie J. Paugh, E s q .  
Division of Legal Services 
FPSC 
2540 Shumard Oak Blvd. 
Room 370 
Tallahassee, FL 32399 

James D. Beasley, E s q . *  
Ausley & McMullen 
227 South Calhoun Street 
P.O. Box 391 
Tallahassee, FL 32301 

Thorton J. Williams, E s q . *  
Thorton Williams & Assoc. 
P.O. Box 10109 
215 South Monroe St. #600A 
Tallahassee, FL 32302 

Robert Scheffel Wright, E s q . *  
John T. LaVia, 111, E s q .  
Landers and Parsons, P.A. 
P.O. Box 271 
Tallahassee, FL 32302 

John Roger Howe, E s q . *  
Office of Public Counsel 
111 West Madison Street 
Room 812 
Tallahassee, FL 32399 

Roy C. Young, E s q . *  
Young, van Assenderp et al. 
225 South Adams Street, #200 
Tallahassee, FL 32301 

Debra Swim, Esq.* 
Ms. Gail Kamaras 
LEAF 
1114 Thomasville Rd. Suite E 
Tallahassee, FL 32303 

Jim McGee, E s q . * *  
Florida Power Corp. 
P.O. Box 14042 
St. Petersburg, FL 33733 

Jeffrey Stone, Esq.** 
Beggs & Lane 
P.O. Box 12950 
Pensacola, FL 32576 

Joseph A. McGlothlin, E s q . *  
Vicki Gordon Kaufman, E s q .  
McWhirter Reeves 
117 South Gadsden Street 
Tallahassee, FL 32301 

John W. McWhirter, Jr., E s q . * *  
McWhirter Reeves 
Post Office Box 3350 
Tampa, FL 33601-3350 

Frederick M. Bryant, E s q . *  
General Counsel 
Fla. Municipal Power Agency 
2010 Delta Boulevard 
Tallahassee, FL 32315 

M s .  Michelle Hershel* 
Fla. Electric Cooperative Assoc. 
Post Office Box 590 
Tallahassee, FL 32302 

Fla. Public Utilities Co.** 
Mr. Jack English 
401 South Dixie Highway 
West Palm Beach, FL 33402 



Mr. Ken Wiley** 
Florida Reliability 

405 Reo Street, Suite 100 
Tampa, FL 33609 

Coordinating Council 

City of Homestead 
Mi-. James Swartz** 
675 N. Flagler Street 
Homestead, FL 33030 

City of Lakeland 
Mr. Gary Lawrence** 
501 East Lemon Street 
Lakeland, FL 33801 

City of St. Cloud 
Mr. J. Paul Wetzel** 
1300 Ninth Street 
St. Cloud, FL 34769 

City of Vero Beach 
Mr. Rex Taylor** 
Post Office Box 1389 
Vero Beach, FL 32961 

Fort Pierce Utilities 
Mr. Thomas W. Richards** 
Post Office Box 3191 
Ft. Pierce, FL 34948 

Gainesville Regional Utilities 
Mr. Raymond 0. Manasco, Jr.** 
Post Office Box 147117 
Station A-138 
Gainesville, FL 32614 

Kissimmee Utility Authority 
Mr. Ben Sharma** 
Post Office Box 423219 
Kissimmee, FL 34742 

Seminole Electric Cooperative 
Mr. Timothy Woodbury** 
Post Office Box 272000 
Tampa, FL 33688 

By : 

Jon Moyle, Jr., Esq. * 
Moyle, Flanigan, Katz, 

210 South Monroe Street 
Tallahassee, FL 32301 

Kolins, Raymond & Sheehan 

City of Lake Worth Utilities 
Mr. Harvey Wildschuetz** 
1990 Second Avenue, North 
Lake Worth, FL 33461 

City of Ocala 
Mr. Dean Shaw*x 
Post Office Box 1270 
Ocala, FL 34478 

City of Tallahassee 
Mr. Richard G. Feldman* 
300 South Adams Street 
Tallahassee, FL 32301 

Florida Keys Electric 
Cooperative Association 

Mr. Charles A. Russell** 
Post Office Box 377 
Tavernier, FLI 33070 

Jacksonville Electric 

Ms. Tracy E. Danese** 
21 West Church St. T-16 
Jacksonville, FL 32202 

Authority 

Orlando Utilities Commission 
Mr. T.B. Tart** 
Post Office Box 3193 
Orlando, FL 32802 

Utility Board of the City 

Mr. Larry J. Thompson** 
Post Office Drawer 6100 
Key West, FL 33041 

of Key West 



PUBLIC SERVICE COMMISSION‘S ) 
REQUEST FOR EXCEPTIONS TO 1 FILED: April 15, 1998 
UNIFORM RULES OF PROCEDURE 1 

E’LORIDA PUBLIC SERVICE COMMISSION‘S 
PETITION FOR EXCEPTIONS TO UNIFORM RULES OF PROCEDURE 

Pursuant to section 120.54 (5) (a) , Florida Statutes, the 

Florida Public Service Commission (psc) respectfully requests 

exceptions to the following provisions of the Uniform Rules of 

Procedure. Notice of this petition shall be published in the April 

24, 1998, edition of the Florida Adiinistrative Weekly, and a copy 

of the notice is attached as Attachment A. 

I. In t roduc t ion .  

The Legislature has charged the PSC with the economic and 

service regulation of telecommunications companies and electric, 

natural gas, water, and wastewater utilities. Chapters 350, 364, 

366, 367, and 368, Florida Statutes. When carrying out its 

statutory responsibilities, the PSC must consider not only the 

interests of the regulated entity, but also those of the public. 

Most matters that come before the PSC have broad policy 

implications. 

The agency head of the PSC is a five-member collegial body. 

The PSC refers few cases to the Division of Administrative Hearings 
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(DOAH) for resolution because most issues that come before the PSC 

f -  

are mixed- questions of law and fact infused with policy 

considerations that. involve the ongoing regulation of a discrete 

. .  number of utilities.over which it.has general ratemaking authority. 

Instead, the PSC conducts most Chapter 120, Florida Statutes, 

hearings itself. 

The PSC presides over a number of different types of 

proceedings. For instance, the PSC sets rates in file and suspend, 

rate cases. These complex cases generally involve over 150 issues 

and a number of intervenors. Not all rates are set in rate cases, 

as the PSC has a number of different procedures in place to conduct 

cost recovery and pass-through proceedings on a periodic basis. 

These types of proceedings can also involve multiple issues and 
, 

parties. There are also other types of rate proceedings such as 

staff assisted rate cases, earnings review, service availability, 

and limited scope proceedings. 

In addition, the PSC considers certificate and territorial 

matters for the different industries that it regulates. The PSC 

also hears complaints, resolves disputes, and takes action to 

enforce its statutes, rules, and orders. All of these proceedings 

may also involve a number of issues and parties. 

A case may be heard by a single commissioner, a panel of 

commissioners, or all five commissioners. When each proceeding is' 

initiated, a commissioner is designated as the prehearing officer 
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to handle all prehearing matters. At the hearing, however, the 

prehearing officer is not necessarily the presiding officer. The 

presiding officer I function for conducting the actual hearing is 

assigned to the chairman, or the most senior commissioner if the 

chairman is not on the panel. 

The PSC conducts its routine decision making at regularly 

scheduled public internal affairs meetings and agenda conferences. 

During the calendar year 1997, the PSC opened 1,679 dockets 

and closed 1,775, with an average of over 650 dockets in active 

status each month. The PSC has tailored its procedural rules to 

efficiently. handle this large case load dealing with multiple 

complex issues and parties. The exceptions that the PSC seeks 

below are f o r  agency procedures that have evolved over time €or the 

most efficient PSC operations. 

11. Exceptions t o  P r o c e d u r e s  C o v e r e d  by the Uniform R u l e s :  

The PSC seeks exceptions for the rules listed below for the 

most efficient operation of the agency. 

Unifom R u l e :  28-102.001, Notice of Public Meeting, Hearing, or 

Workshop. 

Aqencv Alternative: 2 5 - 2 2 . 0 0 1 ( 3 )  and (4), Notice of Meeting or 

Workshop. 

Reasons for Exception: The PSC seeks an exception to keep the 

additional provisions on noticing found in subsections (3) and (4) 
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of PSC Rule 25-22.001 that define the terms “meeting” and 

“workshop. ” 

The terms public meeting and workshop are not defined by 

either statute or case law. By keeping subsections ( 3 )  and (4) of 

the PSC Rule, there will be no doubt or controversy concerning what 

constitutes a meeting or workshop that must be noticed by 

publication in the Florida Administrative Weekly (F.A.W.). 

This exception is necessary for the efficient operation of the 

agency. 

U n i f o r m  R u l e :  28 -102 .002  ( 2 )  , Agenda of Meetings, Hearings, and 

, Workshops. 

Aqency Al te rna t ive :  25-22.002(3), Agenda of Meetings. 

R e a s o n s  f o r  E x c e p t i o n :  The PSC seeks an exception to keep the 

additional requirement in PSC Rule 25-22 .002(3 )  that “[a] majority 

vote of a quorum of the Commission is required to modify the 

presiding officer‘s decision” on specific changes in the agenda. 

The Uniform Rule does not address the procedure collegial 

bodies must follow to change agendas if there is disagreement with 

the decision of the presiding officer. To avoid doubt or 

controversy, the commissioners, and those who appear before the 

PSC, must know what the procedure is for overriding the presiding 

officer‘s decision to change the agenda. 

The PSC seeks an exception for this additional requirement for 
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the most efficient operation of the agency. 

U n i f o r m  R u l e :  2 8 - 1 0 5 . 0 0 3 ,  Disposition. 

Aqencv Alternat ive:  , 2 5 - 2 2 . 0 2 2 ( 3 ) ,  Disposition. 

R e a s o n s  f o r  E x c e p t i o n :  The PSC seeks an exception to keep the 

additional requirement in PSC Rule 2 5 - 2 2 . 0 2 2  (3) that except for 

hearings held under Section 120.57, Florida Statutes, “oral 

argument or rebuttal to staff recommendation regarding the petition 

are inappropriate t o  the proceedings under this Part, and the 

Commission may deny request for same.” 

Most agencies can issue declaratory statements without any 

public deliberation. In contrast, the PSC must vote on the 

disposition of petitions for declaratory statements at its agenda 

conferences, at which the PSC normally allows interested persons to 

speak. However, the PSC’s policy has been to n o t  take public 

comment concerning petitions for declaratory statements. This is 

because such petitions must be answered based on the facts and 

circumstances alleged in the petition. Because Section 3 5 0 . 0 4 2 ( 1 )  

allows commissioners to hear ex parte communications in declaratory 

statement proceedings, anyone who wishes to be heard may contact a 

commissioner with his view prior to the petition being taken up at 

agenda. 

This exception is necessary for the efficient operation of the 

agency. 
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Uniform Rule:  28-106.102, 'Presiding Officer. 

Aqency A l t e r n a t i v e :  25-22.035(1), Miscellaneous Matters. 

Reasons for Except ion:  The PSC seeks an exception to keep the 

additional requirement in PSC. Rule 25-22.035 (1) that " [u] nless good . . 

cause is shown, all motions for disqualification of a presiding 

officer shall be made at least five days prior to the date 

scheduled for the final hearing." 

If the PSC did not have this disqualification requirement, 

parties could delay PSC proceedings by moving to disqualify a 

commissioner the day a final hearing is scheduled to commence. 

Such delay could result in the PSC missing statutory deadlines for 

* file and suspend rate cases, staff assisted rate cases, reuse 

proceedings, need determination proceedings, tariff proceedings, 

rule waivers, and arbitrations of interconnection and other 

disputes between telecommunications companies. 

This exception is necessary for the efficient operation of the 

PSC. 

Uniform R u l e :  28-106.104, Filing. 

Acrencv A l t e r n a t i v e :  2 5 - 2 2 . 0 2 8 ( 1 ) ,  Filing, Service of Documents, 

and Computation of Time; 25-22.0375(3), Pleadings. 

Reasons for Except ion:  The PSC seeks exceptions to keep the 

additional filing requirements contained in PSC Rules 25-22.028(1) 

and 25-22.0375(3). Specifically, the PSC seeks an exception for 
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the provisions in 25-22.028 (1) that require the larger regulated 

entities and parties to provide computer diskette files f o r  

documents larger . .  than five pages. The PSC also seeks an exception 

.so that it can continue to require multiple copies of filings as 

set forth in PSC Rules 25-22.028(1) and 25-22.0375(3). Finally, 

the PSC seeks an exception so that it can continue to require the 

filing of notices of service of interrogatories or production of 

documents. 

The PSC's clerk-type functions are handled by its Division of 

Records and Reporting (the Division). This office handles a 

voluminous number of documents, orders, and notices. For example, 

in 1997, 13,380 documents were filed with the Division, and 1,687 

orders and 141 notices were issued. The Division has a 

sophisticated records management system that enables it to 

efficiently process this large amount of paper. 

A separate docket number is assigned to each proceeding at the 

PSC. Each document that is filed with the Division, and each order 

and notice that the Division issues, is assigned a sequential 

document number. Information describing the document, order, or 

notice is then logged into the PSC's computerized Case Management 

System. This system enables all PSC employees, internet users, and 

visitors using the PSC public computer terminals to have access to 

information concerning docket filings. 

In addition, the PSC requires the larger regulated entities 
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and.parties to provide diskette filings of certain documents filed 

with the PSC. These computer files are then made part of the 

computerized Case,Management System. They can be retrieved by all 

PSC employees, as well as by visitors using the.PSC public computer 

terminals. In 1997 alone, 1,237 on-line documents were accessed 

through the Case Management System. Having these files on computer 

reduces paper consumption and makes staff recommendations and 

orders easier to draft because of cut-and-paste word processing 

capabilities. 

When documents are filed with the PSC, the Division forwards 

the original to the docket file, and copies to a back-up docket 

. file, the commissioners and technical staff members assigned. If 

the PSC were not able to ask for the additional copies required by 

Rules 25-22.028 (1) and 25-22.0375(3) , extra staff would have to be 

employed to make the requisite numbers of copies needed for 

internal distribution and to .meet the time constraints for 

production and distribution of those copies. Thus, the cost of 

agency operations would increase. 

The PSC currently requires parties to file a notice of service 

for interrogatories and production of documents so that all parties 

and interested persons will be informed of discovery being 

conducted in a case. 

These exceptions are necessary for the PSC to continue to 

operate efficiently. 
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U n i f o r m  Rule: 28-106.106, Who May Appear; Criteria for Qualified 

Representatives. 

Agency Alternative: 25-22.008(1)-(3) ( a ) 3 . ;  (3) ( a ) 5 . - ( 4 ) ;  and (6), 

Practitioners. 

Reasons f o r  Except ion:  

continue to follow its Rule 25-22.008. 

The PSC seeks an exception so that it can 

The PSC Rule is different from Uniform Rule 28-106.106 in a 

number of ways. First, the P5C Rule allows attorneys who are not 

admitted to the Florida Bar to practice before the PSC. Rule 25- 

22.008(1) (a) and (2) (b), F.A.C.  Rule 25-22.008(2) (b) does require 

the attorney to have "practiced before utility regulatory bodies in 

other states or at the federal level." The practice of utility law 

is a very specialized field, and there are a limited number of such 

practitioners in Florida. In addition, the PSC regulates Florida 

operations of large corporations with headquarters and counsel out- 

of-state. This provision allows substantially affected persons to 

utilize or seek counsel outside of Florida. 

Second, under the Uniform Rule, the client of the qualified 

representative must seek permission from the presiding officer for 

the qualified representative to represent the client in each 

proceeding. On the other hand, the PSC Rule allows a non-attorney 

to obtain a Class B certificate that is renewable every two years. 

This practice negates the need for non-attorneys to seek and obtain 

permission each time they are to represent a client before the PSC. 
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This streamlined procedure recognize-s that the same non-attorney 

representatives often represent the same clients before the PSC.  

Third, the ESC, Rule has more stringent requirements for non-- 

attorney representatives to practice before the PSC. For example, 

PSC Rule 25-22.008(3) (a)2., 3., and 5. requires Class B 

practitioners to detail their knowledge of the relief available 

from the PSC; their education and experience relative to Chapter 

120, F.S., and Rules 9.020, 9.110, 9.310, and 9.800, Florida Rules 

of Appellate Procedure; and their educational background, training, 

and work experience relative to utility regulation. 

Fourth, the PSC Rule authorizes the Office of General Counsel 

to grant Class B applications. Rule 25-22.008 (3) (c), F.A.C .  

Recommendations for denial must be heard by the full Commission. 

This provision allows the PSC to process applications more 

expeditiously. 

Finally, the PSC Rule allows practitioners to appear as 

witnesses in PSC proceedings in the limited circumstances spelled 

out in PSC Rule 25-22.008 (6). 

The above exceptions are necessary for the efficient operation 

of the PSC. 

Uniform Rule: 28-106.109, Notice to Interested Parties. . 

Aqency A l t e r n a t i v e :  25-22.026(3) and (4), Parties. 

Reasons f o r  Except ion:  The PSC seeks an exception to keep the 
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additional provisions in subsections (3) and ( 4 )  of PSC Rule 25- 

22.026 that delineate the role of PSC staff in evidentiary 

proceedings. 

In the past, parties and hearing officers at DOAH have 

questioned the role of staff in evidentiary proceedings. These 

provisions make staff's role clear and avoid any confusion and 

controversy . 
These additional provisions are necessary for the efficient 

operation of the agency. 

U n i f o r m  Rule: 28-106.111(2)-(4), Point of Entry into Proceedings 

and Mediation. 

Asencv Alternative: 25-22.029, Point of Entry Into Proposed Agency 

Action Proceedings. 

Reasons f o r  Exception: The PSC seeks an exception to subsections 

(2) through ( 4 )  of Uniform Rule 28-106.111 that require a hearing 

to be requested within 21 days of receipt of notice of the decision 

and that provide that a right to hearing will be waived if not 

requested within 21 days. 

The Uniform Rule ties the time period within which a request 

for hearing can be made to receiDt of the notice; whereas, PSC Rule 

25-22.029 ties the time period to issuance of the notice. During 

1997, the PSC issued 576 proposed agency action orders. Under the 

PSC procedure, the PSC and affected persons are able to track the 
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time certain when proposed agency action becomes final. Under the 

Uniform Rule, the only way the PSC could assign a time certain to 

the finality of ,proposed agency action would be by sending out 

notices via certified mail. This procedure would be much more 

costly, and additional staff would be needed to complete and track 

the sending and receipt of certified receipt cards. 

Moreover, the Uniform Rule does not contemplate the fact that 

the PSC often issues proposed agency action orders that may affect 

a broad class of persons. For instance, some rate cases may be 

decided by proposed agency action. See Sections 3 6 6 . 0 6 ( 4 )  and 

367.081(8), Florida Statutes. In these types of rate cases, 

utilities must notify affected customers of the rate increase by 

distributing a notice no later than with the first bill containing 

the revised rates. 

In addition, PSC Rule 2 5 - 2 2 . 0 2 9 ( 2 )  provides that the PSC may 

shorten the time to request a hearing to 14 days from issuance of 

the order for good cause shown. This shortened time period is 

needed to meet certain statutory deadlines, such as those 

associated with issuing a price increase or decrease index pursuant 

to Section 367.081 (4) (a), Florida Statutes, or a leverage formula 

pursuant to Section 367.081(4) (f), Florida Statutes. See In re: 

Annual reestablishment of Price increase or decrease index of maior 

cateaories of operatinu costs incurred bv water and wastewater 

utilities Dursuant to Section 367.081(4) (a), F.S., 97 F . P . S . C .  
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2 : 1 6 2 ,  164 (1997) (Protest period shortened to 14 days because of 

limited time to resolve protests). 

Finally, the PSC Rule ties the waiver of hearing rights to 

"the expiration of the time within which to request a hearing." 

Rule 2 5 - 2 2 . 0 2 9 ( 6 ) ,  F.A.C .  This provision recognizes that there may 

be different time periods for requesting a hearing depending on the 

notice given. The Uniform Rule, on the other hand, states that 

waiver of hearing rights 

within 21 days of receipt 

An exception for the 

operation of the agency. 

occurs if a hearing is not requested 

of the notice. 

PSC Rule is necessary for the efficient 

Uniform R u l e :  28-106.201,  Initiation of Proceedings. 

A q e n c v  Alternat ive:  2 5 - 2 2 . 0 3 6 ( 1 ) - ( 7 )  and (9)-(10), Initiation of 

Formal Proceedings. 

R e a s o n s  f o r  E x c e p t i o n :  The PSC seeks an exception-from the Uniform 

Rule on the initiation of proceedings. 

Under the Uniform Rule, only petitions can initiate an agency 

proceeding; whereas, under the PSC R u l e ,  an application, petition, 

complaint, order, or notice can initiate agency action. 

The PSC Rule defines the different types of pleadings listed 

in the r u l e ,  states what each pleading must contain, lists any 

special service requirements, and states what action the PSC w i 1 . l  

initially take depending on how the proceeding was initiated. The 
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rule recognizes there are other ways to seek the determination of 

substantial.interests before the PSC besides filing a petition, and 

clearly lays out the avenues available to the public. The PSC Rule 

enables persons to tailor their initial pleadings to the relief 

requested. 

This exception is necessary for the agency to operate 

efficiently. 

Uniform Rule: 28-106.202, Amendment of Petitions. 

Aqency A l t e r n a t i v e :  25-22.036 (8), Initiation of Formal 

Proceedings. 

Reasons f o r  Except ion:  The PSC seeks an exception from the Uniform 

Rule concerning the amendment of petitions. 

The Uniform Rule contemplates only petitions may be amended, 

whereas the PSC Rule contemplates petitions, applications, and 

complaints may be amended. The PSC amendment provision recognizes 

that proceedings determining substantial interests may also be 

initiated at the PSC by complaint and application. 

This exception is necessary for the most efficient operation 

of the agency. 

Uniform Rule: 28-106.203, Answer. 

Aqency A l t e r n a t i v e :  25-22.037(1), Answers and Motions. 

Reasons f o r  Except ion:  The PSC seeks an exception from the Uniform 
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Rule concerning Answers. 

The Uniform Rule does not state the time by which an answer 

must be filed as does the PSC Rule, which requires an answer to be 

served within 20 days of service of the petition. In addition, the. 

PSC Rule clarifies that an answer to a PSC order or notice must be 

filed within 20 days unless a different time period is specified by 

t h e  order or notice. 

By specifying a time period, the PSC Rule avoids confusion and 

abuse. Without the PSC Rule, a respondent could claim the right to 

file an answer at virtually any time, and challenge the validity of 

a n y  ruling made before the respondent opted to file a response. 

The PSC Rule promotes the orderly disposition of matters brought 

before the agency. 

This exception is necessary for the efficient operation of the 

agency. 

U n i f o r m  Rule: 28-106.204(1)-(2), Motions. 

Acrencv A l t e r n a t i v e  : 25-22.037 (2), Answers and Motions; 25- 

22.038(1), Prehearing Officer; Prehearing Statement; Prehearing 

Conference; and Prehearing Order. 

Reasons fo r  Except ion:  The PSC seeks an exception to subsections 

( 1 ) - ( 2 )  of the Uniform Rule on motions. 

PSC Rule 25-22.037 (2) (a) requires motions to dismiss, motions 

to strike, and motions for a more definite statement to be filed 
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within the time for filing an answer, whereas Uniform Rule 28- 

106.204(2) requires only motions to dismiss to be filed no later 

than 20 days after,service of the petition on the party. PSC Rule 

. .  25-22.037(2) (a) also has the additional provision that if any of 

these motions in opposition are denied, "an answer or other 

responsive pleading may be filed within 10-days [sic] after 

issuance of an order denying the motion." The PSC seeks to keep 

these additional provisions because they prevent delay and may 

reduce workload if it can be discerned early on that part of an 

initial pleading is inadequate. 

In addition, PSC Rule 25-22.037 (2) (b) requires motions not 

made during the course of a hearing to be filed with the Division 

of Records and Reporting (the Division). In contrast, Uniform Rule 

28-106.204(1) requires motions to be filed with the presiding 

officer. As discussed above at pages 6-7, the Division has a 

complex computerized Case Management System that tracks and stores 

documents filed with the PSC. The Division's document management 

controls could be contravened if motions were required to be filed 

with the presiding officer. At best, this Uniform Rule requirement 

would add additional layers of bureaucracy to the internal document 

controls followed by the PSC. 

In addition, Uniform Rule 28-106.204(1)  authorizes the 

presiding officer to conduct proceedings and enter orders to 

dispose of motions. This requirement conflicts with current 
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Commission practice because PSC prehearing matters are handled by 

the prehearing officer. As discussed above in Part I, the 

prehearing officer-may or may not be the presiding officer at the 

hearing.. 

These exceptions to the Uniform Rule on motions are necessary 

for the most efficient operation of the PSC.  

Uniform Rule: 28-106.205, Intervention. 

Aqency A l t e r n a t i v e :  25-22.039, Intervention. 

Reasons fo r  Except ion:  

Rule on intervention. 

The PSC seeks an exception to the Uniform 

PSC Rule 25-22.039 requires petitions f o r  intervention to be 

filed at least five days before the commencement of a hearing, and 

Uniform Rule 28-106.205 requires such petitions to be filed at 

least 20 days prior to a final hearing. 

Because Uniform Rules 28-106.208 and 28-106.302 require 14 

days written notice for hearings determining substantial interests, 

it is possible that a potential intervenor would not learn of a 

hearing until the 20-day period to intervene had expired. Also, 

many customers that intervene in PSC proceedings do so at the end 

of the intervention period. The PSC is concerned that the 20-day 

rule could limit customer participation in hearings. Allowing the 

PSC to keep its five-day rule would probably reduce the number of 

instances where the PsC would have to determine whether good cause 
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was shown to intervene after the expiration of the intervention 

period in the Uniform Rule. 

Also, the PSC Rule makes it clear that “[iJntervenors take the 
< -  

case as they find it.“ Rule 25-22.039, F . A . C .  This provision 

eliminates any confusion over the impact an intervenor can have on 

an ongoing proceeding. 

The PSC seeks an exception to the Uniform Rule for the most 

efficient operati.on of the agency. 

Uniform Rule: 28-106.208, Notice of Hearing. 

Aqency A l t e r n a t i v e :  25-22.0405(2) and (4), Notices of Public 

Hearings. 

Reasons f o r  Except ion:  The PSC seeks an exception from the 

requirement in the Uniform Rule that the presiding officer is 

responsible for serving written notice on all parties, and also 

seeks an exception to keep subsections (2) and (4) of the PSC Rule 

that provide the PSC will give notice to local government 

representatives and may require utilities to publish notice in 

local newspapers. 

At the PSC, the ministerial function of serving written notice 

on parties is already efficiently performed by the Division of 

Records and Reporting (the Division). This Division has controls 

in place to ensure that all noticing requirements are met and that 

all notices are logged in the PSC‘s computerized Case Management 
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System. If the Uniform Rule were to control', the PSC's streamlined 

procedure would become more cumbersome because additional divisions 

would have to be included in the process. ' .  

In addition, the Uniform Rule requirement may invite inquiries 

about hearing dates and times to the office of the commissioner who 

is the presiding officer. This could create opportunities for 

abuse of the strict ex parte prohibitions in Section 350.042, 

Florida Statutes. 

As discussed above in Part I, PSC proceedings often impact 

broad interests. The PSC notice requirements in subsections (2) 

and (4) concerning local government notification and newspaper 

publication are designed to ensure that all persons potentially 

affected by PSC action will have notice of PSC proceedings. 

These exceptions are needed for the efficient operation of the 

agency. 

Uniform R u l e :  

Conduct of Proceedings. 

AQency Alternative: 25-22.038, Prehearing Officer; Prehearing 

Statement; Prehearing Conferences; and Prehearing Order. 

Reasons for Exception: The PSC seeks an exception to Uniform Rules 

28-106.109 and 28-106.211 so that the agency can continue to follow 

PSC Rule 25-22.038. 

28-106.209, Prehearing Conferences; and 28-106.211, 

Under the Uniform Rules, the presiding officer is responsible 
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1 

for prehearing matters. However, under PSC practice the governance 

of prehearing matters is handled by the prehearing officer. The 

prehearing officer . .  may or may not be the presiding officer at the 

hearing, as discussed above in Part I. 

In addition, the PSC Rule explains in detail the prehearing 

procedures followed by the PSC.  These procedures, which have 

evolved over the years, ensure that the same procedures are used in 

each hearing. The specifics set forth in PSC Rule 25-22.038 

provide all hearing participants with knowledge of PSC prehearing 

procedures. This allows the PSC to conduct prehearing matters in 

a consistent, orderly, and efficient fashion. 

The PSC seeks an exception to continue to follow PSC Rule 25- 

22.038 for the more efficient operation of the agency. 

U n i f o r m  Rule: 28-106.212 (1) and (3) , Subpoenas. 

Aqency Alternative: 25-22.045 (l), (2), ( 3 ) ,  and (5) , Subpoenas. 

Reasons for Exception: The PSC seeks exceptions to subsections (1) 

and (3) of the Uniform Rule so that it can continue to follow 

subsections (l), ( 2 ) ,  ( 3 ) ,  and (5) of the PSC Rule. 

Under the Uniform Rule, only the presiding officer can issue 

subpoenas. Under the PSC Rule, either the presiding officer or the 

Division of Records and Reporting (the Division) can issue 

subpoenas. In practice, however, the Division issues all 

subpoenas. Since subpoenas must be timely issued, this is the more 
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practical approach for the PSC since the travel and hearing 

schedules of presiding officers often prevent quick responses. 

in addition, pursuant to the Uniform Rule, motions to quash 

are .to be filed with the presiding offi,cer. The PSC seeks an 

exception to this requirement so that motions to quash will 

continue to be filed with the Division. This Division has controls 

in place to ensure the motion will be disposed of by the 

appropriate prehearing officer, and that the motion will be logged 

into the Division's computerized Case Management System discussed 

above at pages 6-7. 

The PSC Rule also provides that subpoenas may be issued for 

the inspection of documents without deposing anyone. This 

additional procedure effectuates discovery in PSC proceedings. 

Finally, the PSC Rule allows subpoenas to be served by 

certified mail. This type of service cuts down on costs for 

hearing participants. 

The PSC seeks exceptions for the subpoena provisions discussed 

above for the most efficient operation of the agency. 

U n i f o r m  Rule: 28-106.213, Evidence. 

Aqency Al ternat ive :  2 5 - 2 2 . 0 4 8  ( 3 )  and (4), Evidence. 

Reasons for Exception: The PSC seeks exceptions to keep the 

additional requirements in subsection (3) concerning the exclusion 

of irrelevant and repetitious evidence and subsection (4) 
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concerning prefiled testimony for its Rule 25-22.048. 

The last sentence in subsection (3) of the PSC Rule concerning 

the exclusion of irrelevant and repetitious evidence helps keep 

hearings manageable and may shorten the time spent.in hearing. 

t .  

In addition, PSC practice is to require prefiled direct 

testimony, and rebuttal testimony if any, in all proceedings. 

Often, as in rate cases, prefiled testimony is filed along with the 

petit ion. Cross-examination upon the prefiled testimony is 

conducted live at the hearing. This process acknowledges the 

technical subject matter of most issues, and expedites the hearing 

process. Moreover, the prefiled testimony format requirements 

ensure that the PSC can comply with the transcript requirements in 

Rules 9.190 and 9.200, Florida Rules of Appellate Procedure, if an 

order is appealed. 

These exceptions are needed for the efficient operation of the 

agency. 

U n i f o r m  R u l e :  28-106.215, Post-Hearing Submittals. 

A u e n w  Alternative: 25-22.056(1)-(3), Post-hearing Filings. 

R e a s o n s  for Exception: The PSC seeks an exception to keep its Rule 

25-22.056 (1) - (3) that sets forth the requirements for post-hearing 
filings. 

The PSC Rule is tailored to the post-hearing procedure 

followed by the PSC. Because either a single commissioner or.. a 
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panel may hear a case, subsection (1) specifies the types of post- 

hearing filings available to parties in either circumstance. In 

particular, if'a < -  panel hears a case, proposed orders like those 

authorized under the.Uniform Rule are not an option. Instead, a 

party may file a brief and statement of issues and positions. 

PSC Rule 25-22.056(1) (d) also limits proposed findings of 

fact, conclusions of law, statements of issues and positions, and 

briefs to no more than 60 pages total. In addition, this rule sets 

out page formatting requirements. Past PSC experience has shown 

that more than 40 pages is consistently needed because of the 

number and complexity of issues in many PSC proceedings. 

The rule also addresses the procedure to follow when 

requesting o r a l  argument after a hearing. Rule 25-22.056 (1) (e), 

F . A . C .  This provision makes the rights of parties clear. 

Subsection (2) of the PSC Rule sets out requirements on 

proposed findings of fact. The PSC adopted these requirements 

after the agency had experienced situations in which parties filed 

inappropriate findings of fact that diverted the PSC's "time and 

attention away from a careful analysis of the substance of the 

case." In re: Application of East Central Florida Services, Inc. 

for an oriainal certificate in Brevard, Oranae and Osceola 

Counties, 92 F . P . S . C .  3 : 3 7 4 ,  386 (1992) (One party filed 531 

proposed findings of fact of which less than one-third were 

accepted). 
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Finally, subsection (3) of the PSC Rule sets out the 

requirements for the statement of issues and positions. Specific 

requirements concerning this post-hearing filing are necessary 

because this information .is incorporated into the staff,, 

recommendation upon which the PSC votes to dispose of a case. The 

rule is clear that “[alny issue or position not included in a post- 

hearing statement shall be considered waived.” Rule 25- 

22.056(3) (a), F.A.C. 

These exceptions to the Uniform Rule are necessary for the 

efficient operation of the agency. 

U n i f o r m  R u l e :  28-106.216(1), Entry of Recommended 

A q e n c v  Alternat ive:  25-22.056 ( 4 )  (a), Post-hearing 

Order. 

Filings. 

R e a s o n s  f o r  E x c e p t i o n :  The PSC seeks an exception for PSC Rule 25- 

2 2 . 0 5 6 ( 4 )  (a) concerning recommended or proposed orders when a 

hearing is conducted by a single PSC commissioner. 

The Uniform Rule is tailored to proceedings referred to DOAH, 

after which an Administrative Law Judge (ALJ) submits a recommended 

order to an agency head. The Uniform Rule does not address 

proceedings where a single commissioner acts as the hearing 

officer, and then submits his recommended order to the full 

commission to decide final agency action, which may be the case at 

the PSC and is contemplated under the PSC rule. 

This exception is needed for the efficient operation of the 
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agency. In addition, Section 350.01(7), Florida Statutes, 

authorizes the PSC to adopt rules concerning a single commissioner 

conducting a hearing under Sections 120.569 and 120.57(1). 

Uniform Rule: 28-106.217(1) and (2), Exceptions and Responses. 

Aqency Alternative: 25-22.056(4)(b), Post-hearing Filings. 

Reasons for Except ion:  The PSC seeks an exception to the 

requirements of subsections (1) and (2) of Uniform Rule 28-106.217 

so that the agency can continue to apply the requirements of PSC 

Rule 25-22.056(4) (b). 

Pursuant to Section 120.569(2)(j)l., Florida Statutes, orders 

' must be rendered within 90 days "[alfter the hearing is concluded, 

if conducted by the agency." The PSC Rule requires exceptions to 

be filed within 14 days of service of the order, and not 15 days, 

as allowed by the Uniform Rule. In addition, the PSC Rule does not 

allow responses to exceptions. The PSC would not be able to meet 

the 90-day statutory deadline for rendering orders if the agency 

followed the Uniform Rule because it holds public meetings to do so 

only twice every month and recommended orders must be voted on by 

the full Commission. 

This exception is necessary for the efficient operation of the 

agency. In addition, Section 350.01 (7), Florida Statutes, 

authorizes the PSC to adopt rules concerning a single commissioner 

conducting a hearing under Sections 120.569 and 120.57(1). 

25 



.. 
Uniform R u l e :  28-106.301, Initiation of Proceedings. 

A q e n c y  A l t e r n a t i v e :  25-22.036 (1) - ( 7 )  and Initiation of 

Formal Proceedings. . ,  

F.easons . fo r  Exception : The PSC seeks an exception from the Uniform 

Rule on the initiation of proceedings not involving disputed issues 

of material fact. 

Under the Uniform Rule, only petitions can initiate an agency 

proceeding; whereas, under the PSC Rule, an application, petition, 

complaint, order, or notice can initiate agency action. 

The PSC Rule defines the different types of pleadings listed 

in the rule, states what each pleading must contain, lists any 

special service requirements, and states what action the PSC will 

initially take depending on how the proceeding was initiated. The 

rule recognizes there are other ways to seek the determination of 

substantial interests before the PSC besides filing a petition, and 

clearly lays out the avenues available to the public. The PSC Rule 

enables persons to tailor their initial pleadings to the relief 

requested. 

This exception is necessary f o r  the agency to operate 

efficiently. 

U n i f o r m  Rule: 28-106.302(1), Notice of Proceeding. 

AQency A l t e r n a t i v e :  25-22 .038 ,  Prehearing Officer; Prehearing 

Statement; Prehearing Conferences; and Prehearing Order. 
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Reasons f o r  Exception: The PSC seeks an exception to Uniform Rule 

28-106.302(1) which provides that the agency serves written notice 

on all parties' regarding the evidence or memoranda of law to be 

submitted by the parties. Under PSC practice, the governance of 

. .  

such matters is handled by the prehearing officer assigned to the 

case. The prehearing officer issues a procedural order which 

contains the specific details of what should be filed and on what 

date, and identifies the issues in dispute. This procedure 

provides all participants in the informal hearing with notice. 

The PSC seeks an exception to the Uniform Rule for the more 

efficient operation of the agency. 

Uniform Rule: 28-106.303(1) , Motions. 

Aqency A l t e r n a t i v e :  25-22.037 ( 2 )  (b) , Answers and Motions; 25- 

22.038(1), Prehearing Officer; Prehearing Statement; Prehearing 

Conference; and Prehearing Order. 

Reasons for Except ion:  The PSC seeks an exception to the 

requirements in Uniform Rule 28-106.303(1) concerning the presiding 

officer's responsibilities over motions filed in informal 

proceedings. 

PSC Rule 25-22.037(2)(b) requires motions not made during the 

course of a hearing to be filed with the Division of Records and 

Reporting. In contrast, Uniform Rule 28-106.303 (1) requires 

motions to be filed with the presiding officer. As discussed above 
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at pages 6-7, the P S C ' s  Division of Records and Reporting (the 

Division) has a complex computerized case management system to 

track and store . .  documents filed with the P S C .  The Division's 

document management controls may be contravened if motions were 

required to be filed with the presiding officer. At best, this 

Uniform Rule requirement would add additional layers of bureaucracy 

to the internal document controls followed by the PSC. 

In addition, Uniform Rule 28-106.303 provides the presiding 

officer shall take action to dispose of motions. This requirement 

conflicts with current Commission practice because PSC prehearing 

matters are handled by the prehearing'officer. As discussed above 

in Part I, the prehearing officer may or may not be the presiding 

officer at the hearing. 

This exception to the Uniform Rule on motions filed in 

proceedings not involving disputed issues of material fact is 

necessary for the most efficient operation of the PSC. 

U n i f o r m  Rule: 2 8 - 1 0 6 . 3 0 5 ( 1 ) ,  Conduct of Proceedings. 

Aqencv Al ternat ive :  2 5 - 2 2 . 0 3 8 ( 1 ) ,  Prehearing Officer; Prehearing 

Statement; Prehearing Conferences; and Prehearing Order. 

Reasons for Exception: The PSC seeks an exception to Uniform Rule 

2 8 - 1 0 6 . 3 0 5 ( 1 )  so that the agency can continue to follow PSC Rule 

25-22 .038  (1) . 

Under the Uniform Rules, the presiding officer issues orders 
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necessary to effect discovery and addresses other procedural 

matters in the case. Under PSC practice, the governance of 

prehearing matters is handled by the prehearing officer. The 

prehearing officer.may or may not. be the presiding officer at the 

informal hearing. The prehearing officer issues a procedural order 

which provides the specific details of what should be filed, sets 

This critical dates, and identifies the issues in dispute. 

% . '  

procedure provides all participants in the informal hearing with 

knowledge of the conduct of the informal hearing. 

The PSC seeks an exception for the more efficient operation of 

the agency. 

111. Exceptions for Procedures in Addition to the Uniform R u l e s  

Authority: 

The PSC acknowledges that the Administration Commission 

published a notice of rule development on March 13, 1998, to amend 

Uniform Rule 28-108.001 to require exceptions to the Uniform Rules 

only when an agency's procedural rules f a l l  within the subject 

matter or scope of the Uniform Rules in Chapters 28-101 through 28- 

110, F . A . C .  The PSC also acknowledges that recent Final Orders 

entered by the Administration Commission further clarify the types 

of agency procedural rules that require exceptions. See In re: 

Petition for Exceptions from the Uniform Rules of Procedure, State 

of Florida Department of Environmental Protection, AC Case No. APA- 
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98-003, Final Order No. AC-98-003, dated March 25, 1998 (Exceptions 

are necessary for procedural rules within the scope or subject 

matter of the' Uniform Rules; exceptions are not necessary for . ,  
app.eals procedures.extending beyond the .scope of Chapter 28-106, 

F.A.C.); ,In re: Petition for Exceptions from the Uniform Rules of 

Procedure, South Florida Water Manaqement District, AC Case No. 

APA-98-002, Final Order No. AC-98-005, dated March 25, 1998. Based 

on these recent directives, the PSC believes that exceptions are 

necessary for the procedural rules listed below. The PSC, however, 

reserves the right to seek exceptions for other procedural rules if 

it determines such exceptions may be necessary based on further 

directives from the Administration Commission. 

Aqencv Procedure :  25-21.004, Disqualification. 

Reason for  Procedure:  This rule clearly announces the reasons why 

a commissioner may be disqualified from hearing a case, states the 

procedure to follow when filing a petition for disqualification, 

and states how a petition will be disposed of by the PSC. The rule 

removes doubt or controversy concerning the procedures on 

disqualification. This rule is needed for the most efficient 

operation of the agency. 

A u t h o r i t v  f o r  Procedure:  350.127(2), F.S .  

Aqencv Procedure :  25-22.0021, Agenda Conference Participation. 
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Reason f o r  Procedure:  The PsC votes on agency action at public 

meetings called agenda conferences. The purpose of PSC Rule 25- 

22.0021 is to .clea,rly set forth the PSC's policy on accepting 

public comments during the course of these meeti.ngs. It gives 

notice to a11 regulated entities, parties, and interested persons 

concerning their right to participate in the agenda conference. 

t .  

T h i s  rule is needed for the most efficient operation of the agency. 

Author i tv  f o r  Procedure: 350.127 (2), F.S. 

AqencV Procedure:  25-22.006, Confidential Information. 

Reason f o r  Procedure:  PSC Rule 25-22.006 sets out the procedures 

to follow when requesting that certain information filed with the 

PSC be considered confidential and exempt from Section 119.07(1), 

Florida Statutes. For example, the rule prescribes the 

confidentiality procedures that must be followed when conducting 

discovery and using confidential information in hearings. This 

rule is needed for the most efficient operation of the agency. 

Author i tv  f o r  Procedure: 350.121, 364.183, 366.093, and 367.156, 

F.S.  

A q e n q  Procedure:  25-22.017 (1) and (2) , Rulemaking Proceeding -- 

Adoption. 

Reason for  Procedure:  Subsections (1) and (2) of PSC Rule 25- 
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I .. 
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22.017 prescribe the procedures the PSC will follow when voting to 

adopt changes to a proposed rule at an agenda conference. This 

rule puts the public on notice as to the procedure used by the PSC, ~. 

and avoids doubt or.controversy. This rule is needed for the most 

efficient operation of the agency. 

A u t h o r i t y  for P r o c e d u r e :  350.127(2), F.S. 

Aqency P r o c e d u r e :  25-22.035(3), Miscellaneous Matters. 

Reason f o r  P r o c e d u r e  : Subsection (3) of PSC Rule 25-22.035 

provides the Florida Rules of Civil Procedure will govern formal 

proceedings except where they are superseded by or in conflict with 

a PSC Rule. If a procedural matter is not governed by a Uniform 

Rule or a PSC Rule, it will often be addressed in the Florida Rules 

of Civil Procedure. For instance, neither the Uniform nor PSC 

Rules address voluntary dismissal of actions. When the issue has 

arisen at the PSC in the past, the PSC has relied on and followed 

Rule 1.420, Florida Rules of Civil Procedure. See In re: Petition 

for aDproval of contract for the purchase of firm cagacitv and 

enerqv between General Peat Resources, L . P .  and Florida Power and 

Liqht Companv, 94 F.P.S.C. 3:507, 508 (1994) (Florida Rule of Civil 

Procedure 1.420 was found to be applicable to the petitioner's 

notice of dismissal pursuant to PSC Rule 25-22.035). This rule is 

needed f o r  the most efficient operation of the agency. 

A u t h o r i t v  f o r  P r o c e d u r e :  350.127(2), F.S. 
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persons on notice 3 . ., as to the procedure that will be followed when 

assigning a commissioner or DOAH ALJ to formal proceedings. 

rule also prescribes the procedure to follow when requesting to 

have a case assigned to the full Commission. The rule avoids doubt 

or controversy concerning the assignment of proceedings. This rule 

The . .  

is needed for the most efficient operation of the agency. 

Author i ty  f o r  Procedure:  120.57(1) (a), 350.01, 350.125, and 

350.127(2), F.S .  

Aqencv Procedure:  25-22.037 (3) and (4), Answers and Motions. 

Reason f o r  Procedure :  Subsections (3) and (4) of PSC Rule 25- 

22.037 prescribes the PSC's policy on default and waiver. The rule 

puts all interested persons on notice as to when waiver or default 

is considered to have occurred, and thus avoids any doubt or 

controversy concerning such issues. This rule is needed for the 

most efficient operation of the agency. 

Author i ty  for Procedure :  350.127(2), F.S. 

Aqenw Procedure: 25-22.0376, Reconsideration of Non-Final Orders. 

Reason f o r  Procedure :  PSC Rule 25-22.0376 provides a means for 

adversely affected parties to seek reconsideration of a non-final 

order issued by a single commissioner, usually acting as a 
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prehearing officer. The rule provides the procedure the party must 

follow to seek reconsideration by the panel assigned to hear the 

case. The 'rule avoids doubt or controversy concerning 
t .. ' 

reconsideration of.non-final orders. .This rule is needed for the 

most efficient operation of the agency. 

A u t h o r i t y  f o r  Procedure: 3 5 0 . 1 2 7 ( 2 ) ,  F.S. 

A q e n c y  Procedure:  25-22.0406,  Notice and Public Information on 

General Rate Increase Requests by Electric, Gas and Telephone 

Companies. 

Reason f o r  Procedure: PSC Rule 25-22.0406 prescribes the procedure 

for noticing customers ,of electric and gas utilities and 

telecommunications companies that the regulated entity has 

requested a general rate increase. The rule ensures individual 

customers have adequate notice of service hearings and the hearing 

dates of the formal hearing. The rule also ensures that all 

customers have access to detailed information concerning the rate 

filing. This rule is needed for the most efficient operation of 

the agency. 

A u t h o r i t y  f o r  Procedure: 3 6 4 . 0 3 5 ( 1 ) ,  364.19, 3 6 6 . 0 5 ( 1 ) ,  366.06 ,  

F.S. 

Agency Procedure: 25-22.0407, Notice of and Public Information for 

General Rate Increase Requests by Water and Wastewater Utilities. 
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Reason for procedure:  PSC Rule 25-22.0407 prescribes the procedure 

for noticing customers of water and wastewater utilities that the 

regulated entity \ ,  has requested a general rate increase. The rule 

ensures .individual customers have adequate notice of customer 

meetings and the hearing dates of the formal hearing. The rule 

also ensures that all customers have access to detailed information 

concerning the rate filing. This rule is needed for the most 

efficient operation of the agency. 

A u t h o r i t y  for Procedure :  367.081, 367.0814(1), 367.0817(1) (h), 

367.091, 367.121(1) (f), F.S. 

Aqency - Procedure: 25-22.042, Dismissal. 

Reason f o r  Procedure: PSC Rule 25-24.042 puts all parties on 

notice that failure or refusal to comply with a PSC order subjects 

the party to dismissal from the action, and if the offending party 

carries the burden of proof, the proceeding itself may be 

dismissed. The rule enables the PSC to take affirmative action 

when a party demonstrates a "persistent inability to comply with 

Commission orders and rules." In re: Application for certificate 

to provide interexchanae telecommunications service bv Health 

Liabilitv Manaaement Corporation, 97 F.P.S.C. 11:451, 4 5 4  (1997). 

This rule is needed for the most efficient operation of the agency. 

A u t h o r i t v  f o r  Procedure: 350.127 (2) , F.S.  
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Aqency p r o c e d u r e :  25-22.046, Witnesses and Witness Fees. 

Reason f o r  Procedure :  PSC Rule 25-22.046 sets out the requirements 

for witness fee's, and states that members of the general public may * .  

appear as witnesses in PSC proceedings without being a party. The 

rule avoids doubt or controversy concerning witness fees, and the 

ability of the general public to participate in proceedings. This 

rule is needed for the most efficient operation of the agency. 

A u t h o r i t y  f o r  P r o c e d u r e :  350.127(2), F.S. 

Aqency P r o c e d u r e :  25-22.058, Oral Argument. 

R e a s o n  f o r  P r o c e d u r e :  PSC Rule 25-22.058 puts a l l  parties to a 

formal proceeding on notice as to when the PSC may grant requests 

for oral argument. The Florida Supreme Court has recognized that 

this rule may aid the PSC in determining what agency action to 

take. U.S. Sprint Communications Co. v .  Nichols, 534 So. 2d 698, 

700 (Fla. 1988). This rule is needed for the most efficient 

operation of the agency. 

A u t h o r i t y  for P r o c e d u r e :  350.127(2), F.S.  

. 

A q e n c y  P r o c e d u r e :  25-22.060, Motion for Reconsideration. 

Reason  f o r  P r o c e d u r e :  PSC Rule 25-22.060 provides a means for 

adversely affected parties to seek reconsideration of final orders 

issued by the PSC. The rule provides the procedure the party must 

follow to seek reconsideration. As recognized by the Florida 
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Supreme Court, 

A petition for reconsideration is used to bring to an 
agency's attention specific matters which do not appear 
to be reflected in its reasoning and decision. By this 
means the nee'd for judicial review can be obviated, and 
the expertise.of the..agency can be expressed within the 
framework of goals established by the Legislature. 

_ .  

Sentinel Star Express Company v. Florida Public Service Commission, 

322 So. 2d 503, 505 (Fla. 1975). This rule is needed for the most 

efficient operation of the agency. 

A u t h o r i t y  f o r  Procedure :  350.127(2), F.S. 

Aqency Procedure : 25-22.075, Transmission Line Permitting 

Proceedings. 

Reason for Procedure: PSC Rule 25-22.075 sets out the procedure to 

initiate a transmission line permitting proceeding, including 

special noticing requirements. In addition, the rule specifies 

that a motion for reconsideration must be filed within five days of 

the Commission decision. This rule enables the PSC to meet the 

statutory deadlines set forth in Section 403.537, F.S. 

is needed for the most efficient operation of the agency. 

A u t h o r i t y  f o r  Procedure :  403.537, F.S. 

T h i s  rule 
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initiate an electrical power plant permitting proceeding, including 

special noticing requirements and decisional time lines. In 

addition, the rule specifies that a motion for reconsideration must 

. .  be filed within five days of the .Commission decision. This rule 

. .  

enables the PSC to meet the statutory deadlines set forth in 

Section 403.519, F . S .  This rule is needed for the most efficient 

operation of the agency. 

A u t h o r i t y  f o r  Procedure :  350.127(1) and 403.519, F.S .  

WHEREFORE, the Florida Public Service Commission respectfully 

requests this Commission for an order granting the exceptions 

requested above. 

Respectfully submitted, 

ROBERT D. VANDIVER 
General Counsel 
Florida Bar No. 344052 

Assocyate General Counsel 
Florida Bar No. 894095 

FLORIDA PUBLIC SERVICE COMMISSION 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0862 
850-413-6245 

Dated: April 15, 1998 
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ATTACHMENT A 

FLORIDA PUBLIC SERVICE COMMISSION 

The PSC seeks exceptions to the following Uniform Rules of 

Procedure for.the most efficient operation of the agency. 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-102.001, Notice 

of Public Meeting, Hearing, or Workshop. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: 

to keep the additional provisions on noticing found in 

subsections (3) and (4) of PSC Rule 25-22.001 that define the 

terms "meeting" and "workshop" to avoid doubt or controversy 

concerning what constitutes a meeting or workshop that must be 

noticed by publication in the Florida Administrative Weekly. 

The PSC seeks an exception 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-102.002(2), 

Agenda of Meetings, Hearings, and Workshops. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: 

to keep the additional requirement in PSC Rule 25-22.002(3) that 

"[a] majority vote of a quorum of the Commission is required to 

modify the presiding officer's decision" on specific changes in 

the agenda. 

concerning the procedure for overriding the presiding officer's 

decision to change the agenda. 

The PSC seeks an exception 

This provision avoids doubt or controversy 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-105.003, 

Disposition. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception 
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to keep the additional requirement in PSC Rule 25-22.022(3) that 

discourages oral argument on declaratory statements at its public 

agenda conferences. t .  

answered based on the facts and circumstances alleged in the 

petition. 

commissioners prior to agenda conferences pursuant to Section 

350.042 (1) , Florida Statutes. 

Petitions for declaratory statements must be 

Anyone who wishes to address the merits may contact 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.102, 

Presiding Officer. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception 

to keep the additional requirement in PSC Rule 25-22.035 (1) that 

"[ulnless good cause is shown, all motions for disqualification 

of a presiding officer shall be made at least five days prior to 

the date scheduled for the final hearing." 

prevent parties from delaying proceedings by moving to disqualify 

a commissioner the day a final hearing is scheduled to commence. 

UNIFORM RULE FROM WHICH EXCEPTION 1s SOUGHT: 28-106.104, Filing. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: 

This exception will 

The PSC seeks exceptions 

to keep the additional filing requirements contained in PSC Rules 

25-22.028 (1) 

exception for the provisions in 25-22.028(1) that require the 

larger regulated entities and parties to provide computer 

and 25-22.0375 (3) . Specifically, the pSC seeks an 

diskette files for documents larger than five pages. 

also seeks an exception so that it can continue to require 

The psc 
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multiple copies of filings as set forth in PSC Rules 25-22.028(1) 

and 25-22.0375(3). Finally, the PSC seeks an exception so that 

it can continue to require the filing of notices of service of 

interrogatories or production of documents. These additional 
% ,  

requirements enable the PSC to maintain its computerized Case 

Management System in which information concerning document 

filings and some on-line documents are stored for easy public 

access. This system also reduces paper consumption. The 

additional copies enable the PSC to distribute copies of filings 

to all PSC employees involved in the case without PSC staff 

having to make the copies. The filing of discovery notices 

enables all parties and interested persons to be informed of 

discovery being conducted in a case. 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.106, Who May 

Appear; Criteria for Qualified Representatives. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception 

so that it can continue to follow its Rule 25-22.008. The PSC 

Rule allows attorneys who are not admitted to the Florida Bar to 

practice before the PSC and thus recognizes that the practice of 

utility law is a very specialized field, that there are a limited 

number of such practitioners in Florida, and that the PSC 

regulates Florida operations of large corporations with 

headquarters and counsel out-of-state. Under the Uniform Rule, 

the client of the qualified representative must seek permission 
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from the presiding officer for the qualified representative to 

represent the client in each proceeding. On the other hand, the 

PSC Rule allows a non-attorney to obtain a Class B certificate 

that is renewable every two years. This practice negates the 

nPed for non-attorneys to seek and obtain permission each time 

they are to represent a client before the PSC. 

more stringent requirements for non-attorney representatives to 

practice before the PSC. The PSC Rule authorizes the Office of 

General Counsel to grant Class B applications so that 

applications can be processes expeditiously; recommendations for 

The PSC Rule has 

denial must 

Rule allows 

proceedings 

subsection 

be heard by the fuli Com&ssion. Finally, the PSC 

practitioners to appear as witnesses in PSC 

in the limited circumstances spelled o u t  in 

6) * 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.109, Notice 

to Interested Parties. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception 

to keep the additional provisions in subsections (3) and (4) of 

PSC Rule 25-22.026 that delineate the role of PSC staff in 

evidentiary proceedings. These provisions make staff's role 

clear and avoid any confusion and controversy concerning staff's 

participation in proceedings. 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.111(2)-(4), 

Point of Entry into Proceedings and Mediation. 
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SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception 

to subsections (2) through ( 4 )  of Uniform Rule 28-106.111 that 

require a hearing to be requested within 21 days of receipt of 

notice of.the decision and that prcvide that a r.ight to hearing 

will. be waived if not requested within 21 days. The Uniform Rule 

ties the time period within which a request for hearing can be 

made to receipt of the notice; whereas, PSC Rule 25-22.029 ties 

the time period to issuance of the notice. Under the PSC 

procedure, the PSC and affected persons are able to track the 

time certain when proposed agency action becomes final. In 

addition, PSC Rule 25--22.029(2) provides that the PSC may shorten 

the time to request a hearing to 14 days from issuance of the 

order for good cause shown. This shortened time period is needed 

to meet certain statutory deadlines. Finally, the PSC Rule ties 

the waiver of hearing rights to "the expiration of the time 

within which to request a hearing." This provision recognizes 

that there may be different time periods for requesting a hearing 

depending on the notice given. 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.201, 

Initiation of Proceedings. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception 

from the Uniform Rule on the initiation of proceedings so that it 

can continue to follow PSC Rule 25-22.036(1)-(7) and (9)-(10). 

Under the Uniform Rule, only petitions can initiate an agency 
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proceeding; whereas, under the PSC Rule, an application, 

petition, complaint, order, or notice can initiate agency action. 

The PSC Rule defines the different types of pleadings listed in * .  

the rule, states what each pleading must contain, lists any 

special service requirements, and states what action the PSC will 

initially take depending on how the proceeding was initiated. 

The PSC Rule enables persons to tailor their initial pleadings to 

the relief requested. 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.202, 

Amendment of Petitions. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception 

from the Uniform Rule concerning the amendment of petitions so 

that it can continue to follow PSC Rule 25-22.036(8). The 

Uniform Rule contemplates only petitions may be amended, whereas 

the PSC Rule contemplates petitions, applications, and complaints 

may be amended. The PSC amendment provision recognizes that 

proceedings determining substantial interests may also be 

initiated at the PSC by comp 1 ai n t and application. 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.203, Answer. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception 

from the Uniform Rule concerning Answers so that it can continue 

to follow PSC Rule 25-22.037(1). The Uniform Rule does not state 

the time by which an answer must be filed as does the PSC Rule, 

which requires an answer to be served within 20 days of service 
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of the petition. In addition, the PSC Rule clarifies that an 

answer to a PSC order or notice must be filed within 20 days 

unless a different time period is specified by the order or 

notice. By specifying a time period, the PSC Rule avoids 

confusion and abuse. The PSC Rule promotes the orderly 

disposition of matters brought before the agency. 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.204 ( l ) - ( 2 ) ,  

Motions. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception 

to subsections ( 1 ) - ( 2 )  of the Uniform Rule on motions so that it 

b 

can continue to follow PSC Rules 25-22.037(2) and 25-22.038(1). 

PSC Rule 25-22.037(2)(a) requires motions to dismiss, motions to 

. strike, and motions for a more definite statement to be filed 

within the time for filing an answer, whereas Uniform Rule 28- 

1 0 6 . 2 0 4 ( 2 )  requires only motions to dismiss to be filed no later 

than 20 days after service of the petition on the party. PSC 

Rule 25-22.037(2)(a) also has the additional provision that if 

any of these motions in opposition are denied, "an answer or 

other responsive pleading may be filed within 10-days [sic] after 

issuance of an order denying the motion." The PSC seeks to keep 

these additional provisions because they prevent delay and may 

.reduce workload if it can be discerned early on that part of an 

initial pleading is inadequate. In addition, PSC Rule 25- 

22.037(2)(b) requires motions not made during the course of a 

46 



hearing to be filed with the Division of Records and Reporting 

(the Division) instead of the presiding officer as required by 

the Uniform Rule. The Division has a complex computerized Case 
% ,  

. .  Management System that tracks and stores documents filed with the 

PSC that could be contravened if motions were required to be 

filed with the presiding officer. The Uniform Rule requirement 

would add additional layers of bureaucracy to the internal 

document controls followed by the PSC. Finally, Uniform Rule 28- 

106.204(1) authorizes the presiding officer to conduct 

proceedings and enter orders to dispose of motions. This 

requirement conflicts with current Commission practice because 

PSC prehearing matters are handled by the prehearing officer. 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.205, 

Intervention. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception 

to the Uniform Rule on intervention so that it can continue to 

follow PSC Rule 25-22.039. Under the PSC rule, petitions to 

intervene can be filed five days before the commencement of a 

hearing. The PSC is concerned that the 20-day period in the 

Uniform Rule could limit customer participation in hearings. 

Allowing the PSC to keep its five-day rule would probably reduce 

the number of instances where the PSC would have to determine 

whether good cause was shown to intervene after the expiration of 

the intervention period in the Uniform Rule. Also, the PSC Rule 
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makes it clear that “[iJntervenors take the case as they find 

it,“ and, thus eliminates confusion over the impact an intervenor 

can  have on an ongoing proceeding. 
% .  

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT:. 28-106.208, Notice 

of Hearing. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: 

from the requirement in the Uniform Rule that the presiding 

officer is responsible for serving written notice on all parties, 

and also seeks an exception to keep subsections (2) and (4) of 

PSC Rule 25-22.0405 that provide the PSC will give notice to 

The PSC seeks an exception 

local government representatives and may require utilities to 

publish notice in local newspapers. At the PSC, the ministerial 

function of serving written notice on parties is already 

efficiently performed by the Division of Records and Reporting 

(the Division). 

streamlined procedure would become more cumbersome because 

additional divisions would have to be included in the process. 

The PSC notice requirements in subsections (2) and (4) concerning 

local government notification and newspaper publication are 

designed to ensure that all persons potentially affected by PSC 

action will have notice of PSC proceedings. 

If the Uniform Rule were to control, the PSC‘s 

UNIFORM RULES FROM WHICH EXCEPTION IS SOUGHT: 28-106.209, 

Prehearing Conferences; and 28-106.211, Conduct of Proceedings. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception 
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to Uniform Rules 28-106.109 and 28-106.211 so that the agency can 

continue to follow PSC Rule 25-22.038. Under the Uniform Rules, 

the presiding officer is responsible for prehearing matters. 

However, under PSC practice, the governance of prehearing matters 

is handled by the prehearing officer. In addition, the PSC Rule 

explains in detail the prehearing procedures followed by the PSC. 

The specifics set forth in PSC Rule 25-22.038 provide all hearing 

participants with knowledge of PSC prehearing procedures and 

allow the PSC to conduct prehearing matters in a consistent, 

orderly, and efficient fashion. 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.212(1) and 

(3) , Subpoenas. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks exceptions 

to subsections (1) and (3) of the Uniform Rule so that it can 

continue to follow subsections (l), (2), (3), and (5) of PSC Rule 

25-22.045. Under the Uniform Rule, only the presiding officer 

can issue subpoenas. Under the PSC Rule, either the presiding 

officer or the Division of Records and Reporting (the Division) 

can issue subpoenas. Since subpoenas must be timely issued, this 

is the more practical approach for the PSC since the travel and 

hearing schedules of presiding officers often prevent quick 

responses. In addition, pursuant to the Uniform Rule, motions to 

quash are to be filed with the presiding officer. The PSC seeks' 

an exception to this requirement so that motions to quash will 
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continue to be filed with the Division. This will ensure that 

the motion is tracked and logged in the Division's computerized 

Case Management System. The PSC Rule also provides that 

subpoenas may be issued.for the inspection of documents without 

- deposing anyone. This additional procedure effectuates discovery 

in PSC proceedings. Finally, the PSC Rule allows subpoenas to be 

served by certified mail. This type of service cuts down on 

costs for hearing participants. 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.213, 

. Evidence. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks exceptions 

. to keep the additional requirements in subsection (3) concerning 

the exclusion of irrelevant and repetitious evidence and 

subsection (4) concerning prefiled testimony for its Rule 25- 

22.048. The exclusion of irrelevant and repetitious evidence 

helps keep hearings manageable and may shorten the time spent in 

hearing. The requirement for prefiled direct testimony, and 

rebuttal testimony if any, acknowledges the technical subject 

matter of most issues, and expedites the hearing process. 

Moreover, the formatting requirements for prefiled testimony 

ensure that the PSC can comply with the transcript requirements 

in Rules 9.190 and 9.200, Florida Rules of Appellate Procedure, 

if an order is appealed. 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.215, 
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Post-Hearing Submittals. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception 

to keep its Rule,2.5-22.056(1)-(3) that sets forth the 

requirements for post-hearing filings that are tailored to the 

9ost-hearing procedure followed by the PSC. Because either a 

single commissioner or a panel may hear a case, subsection (1) 

specifies the types of post-hearing filings available to parties 

in either circumstance. PSC Rule 25-22.056 (1) (d) also limits 

proposed findings of fact, conclusions of law, statements of 

issues and positions, and briefs to no more than 60 pages total. 

Past PSC experience has shown 'chat more than 40 pages is 

consistently needed because of the number and complexity of 

issues in many PSC proceedings. Subsection (2) of the PSC Rule 

. sets out requirements for proposed findings of fact to curb the 

filing of inappropriate proposed findings of fact. Finally, 

subsection (3) of the PSC Rule sets out the requirements for the 

statement of issues and positions. The rule is clear that "[alny 

issue or position not included in a post-hearing statement shall 

be considered waived." 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.216(1), 

Entry of Recommended Order. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception 

f o r  PSC Rule 25-22.056(4)(a) concerning recommended or proposed 

orders when a hearing is conducted by a single PSC commissioner. 
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The Uniform Rule is tailored to proceedings referred to the 

(Division of Administrative Hearings) DOAH, after which an 

Administrative Law Judge (ALJ) submits a recommended order to an 

agency head. The Uniform Rule does not address proceedings where 

a single commissioner acts as the hearing officer, and then 

submits his recommended order to the full commission to decide 

final agency action, which may be the case at the PSC and is 

contemplated under the PSC rule. 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.217 (1) and 

( 2 ) ,  Exceptions and Responses. 

. SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception 

. to the requirements of subsections (1) and (2) of Uniform Rule 

- 28-106.217 so that the agency can continue to apply the 

requirements of PSC Rule 25-22.056(4)(b). The PSC would not be 

able to meet the 90-day statutory deadline for rendering orders 

in Section 120.569(2) (-j)l. ,  Florida Statutes, if the agency 

followed the Uniform Rule because it holds public meetings to do 

so only twice every month and recommended orders must be voted on 

by the full Commission. 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.301, 

Initiation of Proceedings. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception 

from the Uniform Rule on the initiation of'proceedings not 

involving disputed issues of material fact so that it can 
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continue to follow PSC Rule 25-22.036 (1) - (7) and (9) - (10) . Under 

the Uniform Rule, only petitions can initiate an agency 

proceeding; whereas, under the PSC Rule, an application, 

. petition, c.omplaint, order, or notice can initiate agency action. 

. The PSC Rule enables persons to tailor their initial pleadings to 

the relief requested. 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.302(1), 

Notice of Proceeding. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception 

to Uniform Rule 28-106.302(1) so that it can continue to follow 

PSC Rule 25-22.038. Under PSC practice, the governance of such 

prehearing matters is handled by the prehearing officer assigned 

to the case. The prehearing officer issues a procedural order 

which contains the specific details of what should be filed and 

on what date, and identifies the issues in dispute. 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.303(1), 

Motions. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception 

to the requirements in Uniform Rule 28-106.303(1) concerning the 

presiding officer's responsibilities over motions filed in 

informal proceedings so that it can continue to follow PSC Rules 

25-22.037 (2) (b) and 25-22.038 (1) . The PSC rules require motions 

to be filed with the Division of Records and Reporting (the 

Division) instead of with the presiding officer. The Division's 
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document management controls may be contravened if motions were 

required to be filed with the presiding officer, and would add 

additional layers ,of bureaucracy to the internal document 

controls followed by.the PSC. In addition, Uniform Rule 28- 

106.303 provides the presiding officer shall take action to 

dispose of motions. This requirement conflicts with current 

. Commission practice because PSC prehearing matters are handled by 

the prehearing officer. 

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.305(1), 

Conduct of Proceedings. 

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception 

. to Uniform Rule 28-106.305(1) so that the agency can continue to 

follow PSC Rule 25-22.038(1). Under the Uniform Rules, the 

presiding officer issues orders necessary to effect discovery and 

addresses other procedural matters in the case. Under PSC 

practice, the governance of prehearing matters is handled by the 

prehearing officer. The prehearing officer may or may not be the 

presiding officer at the informal hearing. 

The PSC seeks to keep the following procedural rules that would 

be in addition to the Uniform Rules of Procedure for the most 

efficient operation of the agency. 

AGENCY PROCEDURE: 25-21.004, Disqualification. 

REASON FOR PROCEDURE: This rule clearly announces the reasons 

why a commissioner may be disqualified from hearing a case, 
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states the procedure to follow when filing a petition for 

disqualification, and states how a petition will be disposed of 

by the PSC. 

procedures on disqualification. 

AGENCY PROCEDURE: 25-22.0021,. Agenda Conference Participation. 

REASON FOR PROCEDURE: The PSC votes on agency action at public 

meetings called agenda conferences. The purpose of PSC Rule 25- 

22.0021 is to clearly set forth the PSC's policy on accepting 

The,rule removes doubt or controversy concerning the 

public comments during the course of these meetings. It gives 

notice to all regulated entities, parties, and interested persons 

concerning their right to participate in the agenda conference. 

AGENCY PROCEDURE: 25-22.006, Confidential Information. 

REASON FOR PROCEDURE: PSC Rule 25-22.006 sets out the procedures 

to follow when requesting that certain information filed with the 

PSC be considered confidential and exempt from Section 1 1 9 . 0 7 ( 1 ) ,  

Florida Statutes. 

AGENCY PROCEDURE: 25-22.017(1) and (2), Rulemaking Proceeding -- 

Adoption. 

REASON FOR PROCEDURE: Subsections (1) and (2) of PSC Rule 25- 

22.017 prescribe the procedures the PSC will follow when voting 

to adopt changes to a proposed rule at an agenda conference. 

This rule puts the public on notice as to the procedure used by 

the PSC, and avoids doubt or controversy. 

AGENCY PROCEDURE: 25-22.035(3), Miscellaneous Matters. 
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REASON FOR PROCEDURE: Subsection (3) of PSC Rule 2 5 - 2 2 . 0 3 5  

provides that the Florida Rules of Civil Procedure will govern 

7 formal proceedings except where they are superseded by or in 

..conflict with a PSC Rule. If a procedural matter is not governed 

by a Uniform Rule or a PSC Rule, it will often be addressed in 

the Florida Rules of Civil Procedure. 

AGENCY PROCEDURE: 2 5 - 2 2 . 0 3 5 5 ,  Assignment of Formal Proceedings. 

REASON FOR PROCEDURE: PSC Rule 2 5 - 2 2 . 0 3 5 5  puts all affected 

persons on notice as to the procedure that will be followed when 

assigning a commissioner or DOAH-ALJ to formal proceedings. The 

rule a l s o  prescribes the procedure to follow when requesting to 

have a case assigned to the full Commission. The rule avoids 

doubt-or controversy concerning the assignment of proceedings. 

AGENCY PROCEDURE: 2 5 - 2 2 . 0 3 7 ( 3 )  and (4), Answers and Motions. 

REASON FOR PROCEDURE: Subsections (3) and (4) of PSC Rule 2 5 -  

22.037 prescribes the PSC's policy on default and waiver. The 

rule puts all interested persons on notice as to when waiver or 

default is considered to have occurred, and thus avoids any doubt 

or controversy concerning such issues. 

AGENCY PROCEDURE: 2 5 - 2 2 . 0 3 7 6 ,  Reconsideration of Non-Final 

Orders. 

REASON FOR PROCEDURE: PSC Rule 2 5 - 2 2 - 0 3 9 6  provides a means for 

adversely affected parties to seek reconsideration of a non-final 

order issued by a single commissioner, usually acting as a 
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prehearing officer. The rule provides the procedure the party 

must follow to seek reconsideration by the panel assigned to hear 

the case. The rul.e.avoids doubt or controversy concerning 

reconsideration of.non-final orders. . .  

AGENCY PROCEDURE: 25-22.0406, Notice and Public Information on 

General Rate Increase Requests by Electric, Gas and Telephone 

Companies. 

REASON FOR PROCEDURE: PSC Rule 25-22.0406 prescribes the 

procedure for noticing customers of electric and gas utilities 

and telecommunications companies that the regulated entity has 

requested a general rate increase. The rule ensures individual 

customers have adequate notice of service hearings and the 

hearing dates of the formal hearing. The rule also ensures that 

all customers have access to detailed information concerning the 

rate filing. 

AGENCY PROCEDURE: 25-22.0407, Notice of and Public Information 

for General Rate Increase Requests by Water and Wastewater 

Utilities. 

REASON FOR PROCEDURE: PSC Rule 25-22.0407 prescribes the 

procedure for noticing customers of water and wastewater 

utilities that the regulated entity has requested a general rate 

increase. The rule ensures individual customers have adequate 

notice of customer meetings and the hearing dates of the formal 

hearing. The rule also ensures that all customers have access to 

57 



L 

detailed information concerning the rate filing. 

AGENCY PROCEDURE: 25-22.042, Dismissal. 

REASON FOR PROCEDURE: PSC Rule 25-24.042 puts all parties on 

notice that failure or refusal to comply with a PSC order 

subjects the party to dismissal from the action, and if the 

offending party carries the burden of proof, the proceeding 

itself may be dismissed. The rule enables the PSC to take 

- affirmative action when a party demonstrates a “persistent 

- -  inability to comply with Commission orders and rules.” In re: 

Application for certificate to provide interexchanae 

telecommunications service bv Health Liabilitv Manaaement 

. Corporation, 97 F.P.S.C. 11:451, 454 (1997). 

AGENCY PROCEDURE: 25-22.046, Witnesses and Witness Fees. 

REASON FOR PROCEDURE: PSC Rule 25-22.046 sets out the 

requirements for witness fees, and states that members of the 

general public may appear as witnesses in PSC proceedings without 

being a party. The rule avoids doubt or controversy concerning 

witness fees, and the ability of the general public to 

participate in proceedings. 

AGENCY PROCEDURE: 25-22.058, Oral Argument. 

REASON FOR PROCEDURE: PSC Rule 25-22.058 puts all parties to a 

formal proceeding on notice as.to when the PSC may grant requests 

for oral argument. The Florida Supreme Court has recognized that 

this rule may aid the PSC in determining what agency action to 
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take. U.S. Sprint Communications Co. v. Nichols, 534 So. 2d 698, 

700 (Fla. 1988). 

AGENCY PROCEDURE: 25-22.060, Motion for Reconsideration. 

REASON FOR PROCEDURE: PSC Rule 25-22.060 provides a means for. 

. .. 

adversely affected parties to seek reconsideration of final 

orders issued by the PSC. The rule provides the procedure the 

party must follow to seek reconsideration. The Florida Supreme 

Court has recognized the value of this rule. See Sentinel Star 

Express Company v. Florida Public Service Commission, 322 So. 2d 

503, 505 (Fla. 1975). 

AGENCY PROCEDURE: 25-22.075, Transmission Line Permitting 

Proceedings. 

REASON FOR PROCEDURE: PSC Rule 25-22.075 sets out the procedure 

to initiate a transmission line permitting proceeding, including 

special noticing requirements. In addition, the rule specifies 

that a motion for reconsideration must be filed within five days 

of the Commission decision. This rule enables the PSC to meet 

the statutory deadlines set forth in Section 403.537, 

AGENCY PROCEDURE: 

Proceedings. 

F.S. 

25-22.080, Electrical Power Plant Permitting 

REASON FOR PROCEDURE: 

to initiate an electrical power plant permitting proceeding, 

including special noticing requirements and decisional time 

lines. In addition, the rule specifies that a motion for 

PSC Rule 25-22.080 sets out the procedure 
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reconsideration must be filed within five days of the Commission 

decision. .This r u l e  enables the PSC to meet the statutory 

deadlines set foqth in Section 403.519, F . S .  

THE ADMINISTRATION~COMMISSION IS. EXPECTED TO HEAR THE PSC'S 

PETITION FOR EXCEPTIONS AT THE MAY 12, 1998, CABINET MEETING. 

..- ,. 
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ATTACHMENT B 

DRAFT 

BEFORE THE ADMINISTRATION COMMISSION 
. OF THE STATE OF FLORIDA _ .  

IN THE MATTER OF: THE FLORIDA 
PUBLIC SERVICE COMMISSION'S 
REQUEST FOR EXCEPTIONS TO 
UNIFORM RULES OF PROCEDURE 

AC CASE# 

FILED: 

FINAL ORDER 

A Petition of the Florida Public Service Commission, seeking 

exceptions.to the Uniform Rules of Procedure, came for hearing 

before the Administration Commission on May 22, 1998. After 

hearing, upon motion duly made, seconded, and adopted, the 

Administration Commission hereby grants the exceptions requested 

in the Petition for the reasons set forth therein. The Florida 

Public Service Commissionfs Petition for Exceptions to Uniform 

Rules of Procedure is incorporated in this Final Order. 

DONE and ORDERED this day of , 1998, in 
Tallahassee, Florida. 

Robert B. Bradley, Secretary 
Administration Commission 

61 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing was delivered to the following parties by U.S. Mail or . . I  ' 

hand-delivered this d a v  of . .  , 1998. 

Honorable Lawton Chiles 
Governor 
The Capitol 
Tallahassee, FL 32399 

Honorable Robert Milligan 
Comptroller 
The Capitol 
Tallahassee, FL 32399 

Honorable Bob Butterworth 
Attorney General 
The Capitol 
Tallahassee, FL 32399 

Honorable Bob Crawford 
Commissioner of Agriculture 
The Capitol 
Tallahassee; FL 32399 

Carroll Webb, Executive Director 

Joint Administrative Procedures 

Holland Building, Room 120 
Tallahassee, FL 32399-1300 

and General Counsel 

Committee 

Robert Vandiver, General Counsel 
Mary Anne Helton, Associate 

Florida Public Service Comm'n 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

General Counsel 

Honorable Sandra B. Mortham 
Secretary of State 
The Capitol 
Tallahassee, FL 32399 

Honorable Bill Nelson 
Insurance Commissioner 
The Capitol 
Tallahassee, FL 32399 

Honorable Frank Brogan 
. Commissioner of Education 

The Capitol 
Tallahassee, FL 32399 

David Schwartz, Esquire 
Governor's Legal Office 
The Capitol, Room 209 
Tallahassee, FL 32399 

Liz Cloud, Bureau Chief 
Bureau of Administrative Code 
Division of Elections 
Department of State 
401 South Monroe Street 
Tallahassee, FL 32399-0259 

ROBERT B. BRADLEY 
SECRETARY 
ADMINISTRATION COMMISSION 
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DATE: ;En@ 10, 1998 
TO : Teresa T i n k e r ,  Administration Commission 
W M :  >Jol;een S .  Davis ,  P u b l i c  S e r v i c e  C o m i s s f o n  

PSC R e q u e s t s  f o r  Exceptions t o  

L i s t ed  below are the v a r i o u s  points we discussed y e s t ? r d a y  i,ri 
o u r  telephone conver sa t ion .  

- .  T The PSC withdraws its request for exceptions t o  che u n i f o j f m  
ru les  for the following PSC rules: 

2 5 - 2 2 0 0 0 8  (l), l ( a ) ,  1 (c) and (2) - Class -4 P r a c t L t i o n e r z  
2 5 - 2 2 . 0 2 6 ( 3 )  and ( 4 )  - Role  of Staff 
25-22.029 (11 - P o i n t  o f  Entry Introductory Languuge 
2 5 - 2 2 . 0 3 5  (1) - Disqualification 
2 5 - 2 2 . 0 3 5 ( 3 )  - Rules of C i v i l  Procedure 
2 5 - 2 2 . 0 0 3 5 5  - Assignment of Formal Proceedings 
2 5 - 2 2 . 0 4 6  - Witness Fees 
2 5 - 2 2 . 0 4 8  ( 3 )  - Evidence  

11. We propose t h a t  t h e s a  requested exceptions a r e  not necessa’ry 
a 5  the PSC rules are outside t h e  scope of the u n i f o r r i  rules: 

2 5 - 2 2 . 0 4 0 5  
2 5 - 2 2 , 0 2 9  ( 3 1  
2 5 - 2 2 . 0 3 6  ( 1 - 7 ) ,  (9-10) 

You agreed to l o o k  a t  t h e  first two items to d e t e m i n e  if 
t h e y  were outside t h e  scope of t h e  uniform rules. You a i s 0  
w o u l d  l o o k  at the third item to determine if t 3 a t  ra t ior ia le  is 
applicable t o  a l l  portions of t h e  rule listed. 

I I J .  We request t h e  f o l l o w i n g  clarifications be added t o  tk4.e d r z E t  
o r d e r :  

A ,  2.t is appropriate to place the content of w i t h d r e w n  Rule 
2 5 - 2 2 . 0 3 5 5 ,  A S 3 i g r ” n t  of Formal Proceed~ngs, in the 
FSC‘s Stacement of A g e n c y  Organ~zat1on a n d  3FerE”  L ~ o n .  



Tsresa T i n k e r  
J u n e  10, 1998 
Page 2 

2, ( ~ e g a r - J ~ . . - g  tfhe d e n i a l  of Rtile 25-22.037 , <  :TI  paragraph 
4 ( c )  10 3f the June 5 d r a f t  o r d e r : )  

R ~ l ; 1  26-106.111 ( 4 )  contemplates a defaJlt in the  
e v e n t  no w r i t t e n  request f o r  h e a r i n 5  or meci iac ion  
is filed w i t h i n  the 21 day time peri3a. Rezeiptr 1 s  
accomp;isned by adding 5 d a y s  to t k e  r i p e  p e r i o d  
pursuant to Rule 25-106.103. 

C .  (You s t a v e d  the decision was made to move f o r w a r d  with 
amendment of t h e  unifarn rules regarding che 5 d a y  
d e a d l i n e  for intervention and f o r  amendme2t of 
petition4 We suggest changing the language 13 para. d. 
on page 5 o €  Chhe d r a f t  o r d e r : )  

T h e  reques ts  for exceptions for Rules 25-22.036(8) 
janer.dnent o f  p e t i t i o n s )  and 2 5 - 2 2 . C 3 9 ,  F . . 4 . C .  
( i n t e r v e n t i o n )  are denied  €or duplicazion >f t h e  

w . i f o r m  r u l e s .  However the C o m i s s i ~ n  :.:ill place a 
p r o p o s a l ,  on the next agenda t o  amend :k.e u . ? i f o r m  
rules to r e q u i r e  Leave of the presiding o f f i c e r  to 
anend a pecition once a respons ive  pie ad in,^ is 
f i l e d  and to permit a 5 day p r i o r  to h e a r i . > g  
dead1ir.e for i n t e r v e n t i o n ,  

D. (You s t a r e d  that ouc x e q u e a t  f o r  e x c e p t i o n  f o r  :he 

X e  wo,rld 
PSC's subpoena rule, 2 5 - 2 2 . 0 4 5 ,  would be g r a n t e d ,  
pending the completion of y o u r  research. 
suggest c h a n g l n g  the language in para. 
the d r a f t  order:) 

(7) on ,o<lge 4 of 

T h e  request f o r  a n  sxceprion f o r  R u i e  2 5 - 2 2 . 0 4 5 ,  
F . A . C .  is g r a n t e d  for  t h e  most e f f i c i e n t  o p e r a t i o n  
of the agency .  

N S D / m c  
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M E M O R A N D U M  

J u l y  2 ,  1998 
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TO : DIVISION OF RECORDS AND REPORTING 

FROM : MARY ANNE HELTON, DIVISION OF APPEALS 

R E :  DOCKET NO. 980500-PU 

Attached is the Final Order of the Administration Commission 

disposing of the Commission's Petition for Exceptions to the 

Uniform Rules. 

file. 

It should be filed in the above-referenced docket 

Attachment 

cc: Bianca Bay6 
Martha Carter Brown 
Noreen Davis 
Bob Elias 
Kay F l y n n  
Lila Jaber 
Ralph Jaeger 
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FINAL ORDER NO. AP,A 981007 

r .  1 n C r  - . ,  STATE OF FLORIDA .. ... 5s . 1 L-) , . , ,  _ -  L a  ADMINISTRATION COMMISSION 

In Re: Petition for Exceptions from the 
Uniform Rules of Procedure, 
FLORIDA PUBLIC SERVICE 
COMMISSION AC Case No. APA-98-007 

FINAL ORDER 

ms cause came before the Governor and Cabinet, sitting as the Administration 

Commission (“Commission”) on June 24, 1998, in Tallahassee, Florida, pursuant to Section 

120.54(5)(a)2, Florida Statutes (“F.S.”), and Chapter 28-1 08, Florida Administrative Code 

(“F.A.C.”), upon the Petition for Exceptions from the Uniform Rules of Procedure filed by the 

Florida Public Service Commission (“PSC”). Having considered the Petition and any arguments 

of counsel, and being otherwise fully advised in the premises, it is ORDERED and ADJUDGED 

that: 

1.  ChaDter 28 - ,  102. F.A,C : An exception from Rule 28-102.001, F.A.C., is hereby 
/ 

granted for Rule 25-22.&(3) and (4), F.A.C. (defining “meetings” and “workshops”). An 

exception from Rule 28-102.002(2), F.A.C., is granted for Rule 25-22.002(3), F.A.C. (changes to 

agenda). An exception from Chapter 28-102, F.A.C., is granted for Rule 25-22.0021, F.A.C. 

(agenda conference participation). The foregoing exceptions are based on the most efficient 

operation of the agency. 



2. 28-103. F,A.C. : An exception from Chapter 28-103, F.A.C., is granted for 

Rule 25-22.017( 1)  and (2), F.A.C. (rule adoption), on the basis of the most efficient operation of 

the agency. 

3 .  m t e r  28-1 05. F,A,C, : The request for an exception for Rule 25-22.022(3), F.A.C. 
I +  

(ora] argument in proceedings for declaratory statements), is denied for lack of justification. 

4. m r  28-1 06. F.A.C: 

a. The PSC has withdrawn its request for exceptions for Rules 25-22.008(1), (l)(a), 

(l)(c), and (2) (class A practitioners), 25-22.026(3) and (4) (role of staff in proceedings), 25- 

22.029( 1) Cpoint of entry into proceedings), 25-22.035(1) and (3) (disqualification, Florida Rules 

of Civil Procedure), 2.5-22.0355 (assignment of formal proceedings), 25-22.046 (witnesses, fees), 

and 25-22.048(3) (evidence), F.A.C. It is appropriate to place the content of withdrawn Rule 

25-22.0355 in the PSC’s Statement of Agency Organization and Operation. 

b. An exception from Chapter 28-106, F.A.C., is granted for Rule 25-22.006, F.A.C. 

(confidential information), and Rules 25-22.0376 and 25-22.060, F.A.C. (reconsideration of 

orders), as necessary to implement statutes, Sections 350.01(5), 364.183, 366,093,367.156, and 

368.108, F.S., and for the most efficient operation of the agency. Exceptions are granted fiom 

Rule 28-1 06.104 for PSC Rules 25-22.028(1) (filing requirements) and 25-22.0375(3) (filing of 

pleadings), and from Chapter 28-106 for PSC Rule 25-22.058, F.A.C. (oral argument). based on 

the most ef€icient operation of the agency. 

c.( 1 ) .  The PSC’s request for an exception for Rule 25-2 1.004, F.A.C. (disqualification), 

is denied and is unnecessary, as tlus matter is adequately addressed in Sections 120.569(2)(a) and 

120 6 6 5 ,  F.S. 



(2) The request for an exception for Rule 25-22.029(2) and (4), F.A.C. (point of entry), 

is granted to allow 21 days after issuance of the notice in which to file a request for a 120.57 

hearing and the shortening of the petition deadline from 21 to 14 days for the establishment of a 

price index pursuant to Section 367.08 1(4)(a), F.S., on the basis of statute and most efficient 

operation of the agency. The request for an exception for Rule 25-22.029(2) and (4-6) is i n  all 

other respects denied on account of duplication of the uniform rules. 

(3) The request for an exception for Rule 25-22.036(1-7) and (9-IO), F.A.C. (initiation of 

proceedings), is denied. Sections (3), ( 5 ) ,  (6) ,  (7)(b), (7)(c), and (7)(e) of Rule 25-22.036 apply 

to applications, complaints, orders, or notices which do not involve, or which precede, proposed 

or final agency action determining substantial interests. The remaining provisions of this rule are 

adequately covered by statute and the provisions of Rules 28-1 06.1 1 1, 28-1 06.20 1, and 28- 

106.301, F.A.C. 

(4) The request for an exception for Rule 25-22.037(1) and (2), F.A.C. (answers and 

motions), is denied for lack ofjustification. The provision for motions is adequately covered by 

Rules 28-106.204 and 28-106.303, F.A.C. 

( 5 )  The request for an exception for Rule 25-22.038, F.A.C. (prehearing matters), is 

denied and is unnecessary, as the PSC may issue prehearing orders of a nature provided in its 

rule by the authority of Rules 28- 106.209, 28- 106.21 1, and 28-1 06.305, F.A.C. 

(6) The request for an exception for Rule 25-22.042, F.A.C. (dismissal for failure to 

comply with orders), is denied and is unnecessary, since the PSC may utilize the provisions of 

Rules 28- 106.206 and 28- 106.2 1 1, F.A.C. 



(7) The request for an exception for Rule 25-22.045(2-3) and (S), F.A.C. (subpoenas) is 

denied and is unnecessary, as the PSC may issue subpoenas pursuant to Rule 28-106.212, F.A.C 

The request €or an exception for Rule 25-22.045( 1 )  is granted on the basis of most efficient 

operation of the agency. 

(8) The request for an exception for Rule 25-22.048(4), F.A.C. (format for evidence), is 

denied and is unnecessary, by reason that the PSC may utilize the provisions of Rules 28- 

106.209, 28-106.21 1, and 28-106.305, F.A.C. 

(9) The request for an exception for Rule 25-22.056, F.A.C. (post-hearing filings), is 

denied for duplication of Rule 28-106.21 5, F.A.C., and conflict as to waiver of positions the 14 

day deadline for filing exceptions to the recommended order. The request is otherwise 

unnecessary, since these matters may be addressed pursuant to Rules 28-106.209,28-'106.211, 

28-106.215,28-106.305, and 28-106.307, F.A.C. 

(10) The request for an exception for Rule 25-22.037(3) and (4), F.A.C. (answers and 

motions), is denied on account of the default provision for failure to respond to a petition for 

hearing. An exception to implement the show cause and penalty provisions of Sections 

350.127(1), 364.285,366.095, 367.161, and 368.1 11, F.S., is unnecessary, since such provisions 

may be implemented pursuant to Rule 28-106.1 11(4), F.A.C. Rule 28-106.11 l(4) contemplates 

a default in the event no written request for hearing or mediation is filed within the 21 day time 

period. 

d. The request fQr exception for Rule 25-22.036(8) (amendment of petitions) is denied 

for duplication of the uniform rules. However, by separate action of the Commission on this 

date, the Commission has authorized the Secretary to initiate rulemalung proceedings to amend 

4 



the uniform rules to require leave of the presiding officer to amend a petition once a responsive 

pleading is filed. The request for exception for Rule 25-22.039, F.A.C. (intervention) is granted, 

and the Commission has authorized the Secretary to initiate rulemaking proceedings to amend 

the uniform rule to permit a 5 day prior to hearing deadline for intervention. Upon completion of 

successfd rulemaking and final rule adoption, the exception for Rule 25-22.039, F.A.C., will be 

moot. 

e. The requests for exceptions for Rules 25-22.008( 1 )(b) and (3) (class B practitioners) 

and 25-22.008(4) and (6), F.A.C. (self-representationl practitioner as witness), are denied for lack 

of statutory authority and for lack of sufficient justification. The subjects of counsel and 

qualified representatives are adequately addressed in Rules 28-106.105 and 28-1 06.106, F.A.C. 

The requests for exceptions for Rules 25-22.029(3) (publication of notice of proposed agency 

action) and 25-22.040s (notices of public hearings), F.A.C., are granted to allow the PSC to 

require a utility to provide notice on the basis of most efficient operation of the agency; the 

remaining portion of 25-22.029(3) is denied as such notices are required by statute or to the 

extent that the PSC may, on its own, opt to provide additional notice. 

f. The requests for exceptions for Rules 25-22.0406(1)-(6) and 25-22.0407(1)-(7) and (9) 

(notice and public information) are denied and are unnecessar). to the extent that such provisions 

apply to notice requirements which precede proposed or final agency action determining 

substantial interests. The requests for exceptions for Rules 25-22.0406(7)-(8) and 2.5-22.0407(8) 

and (1 0) are granted for the most efficient operation of the agency. 
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5.  ChaDter 28-1 07. F.A.C, : Exceptions fiom Chapter 28-107, F.A.C., are hereby granted 

for Rules 25-22.075 (transmission lines) and 25-22.080 (electric power plants), F.A.C., on the 

basis of statute and the most efficient operation of the agency. 

h y  parry to this order has the right to seek judicial review of this Final Order pursuant to 

Section 120.68, F.S., by the filing of a Notice of Appeal pursuant to Rule 9.1 I O ,  Florida Rules of 

Appellate Procedure, with the Clerk of the Commission, Office of Planning and Budgeting, 

Executive Office of the Governor, the Capitol, Room 2105, Tallahassee, Florida 32399-0001; and 

by filing a copy of the Notice of Appeal, accompanied by the applicable filing fees, with the 

appropriate District Court of Appeal. The Notice of Appeal must be filed within 30 days of the day 

this Final Order is filed with the Clerk of the Commission. 

Y-4 
DOME and ORDERED th is - day of June, 1998. 

* 

ad- 
OBERT B. BRADLEY, Secretary 

Administration Commission 

FILED with the Clerk of the Administration Commission on t h i s m a y  of June, 1998. 

CLERK, Administration Commission 
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TIFICATE OF S E R V I E  

1 HEREBY CERTIFY that a true and correct copy of the forgoing was delivered to the 

following persons by United States Mail or hand delivery t h i d a a y  of June, 1998. 

Honorable Lawton Chiles 
Governor 
The Capitol 
Tallahassee, Florida 32399 

Honorable Bob Milligan 
Comptroller 
The Capitol 
Tallahassee, Florida 32399 

Honorable Bob Butterworth 
Attorney General 
The Capitol 
Tallahassee, Florida 32399 

Honorable Bob Crawford 
Commissioner of Agriculture 
The Capitol 
Tallahassee, Florida 32399 

Mary Anne Helton, Esquire 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, Florida 32399-0862 

Carroll Webb, Executive Director and 

Joint Administrative Procedures Committee 
Holland Building, Room 120 
Tallahassee, Florida 32399-1300 

General Counsel 

Honorable Sandra Mortham 
Secretary of State 
The Capitol 
Tallahassee, Florida 32399 

Honorable Bill Nelson 
Insurance Commissioner 
The Capitol 
Tallahassee, Florida 32399 

Honorable Frank Brogan 
Commissioner of Education 
The Capitol 
Tallahassee, Florida 32399 

David S c h w a  Esquire 
Governor’s Legal Office 
The Capitol, Room 209 
Tallahassee, Florida 32399 

Florida Administrative Law Reports 
Post Office Box 385 
Gainesville, Florida 32602 

Liz Cloud, Bureau Chief 
Bureau of Administrative Code 
Department of State 
401 South Monroe Street 
Tallahassee, Florida 32399-0250 

ROBERT B. BRADLEY, Secretary 
Administration Commission 
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I State of Florida 

~~ 

DATE: April 26,1999 
TO: Rule Supplement Mailing List 
FROM: Noreen Davis, Director of Legal Services 

;.F+, ' P  
.>-;i. 

Mary Anne Helton, Associate General Counsel 
Christiana T. iMoore, Associate General Cows 

RE: The Cornmission's Procedural Rules 

As you know, the Florida Legislature substantially revised the Florida Administrative 
Procedures Act in 1996. One of the major changes was to require the uniform rules of procedure 
(URJ?) to be the rules of procedure for each agency unless the Administration Commission grants 
an exception. Section 120.54(5)(a)I ., Florida Statutes. 

The Administration Commission adopted the U" on April 1, 1997. Chapters 28-101 
through 28-1 10, Florida Administrative Code. On June 24,1998, the Administration Commission 
granted the Commission only some of the exceptions that the agency sought. In re: Petition for 
Exceptions &om the Uniform Rules of Procedure, Florida Public Service Commission, AC Case No. 
MA-98-007, Final Order No. APA 98-007. The Commission began complying with the URP OR 

July 1 , 1998, as required by Section 120.54(S)(a)1., Florida Statutes. 

Chapters 25-21 and 25-22, Florida Administrative Code, which set out the Commission's 
procedural rules, have been amended to reflect this change in law. The rules now contained in 
Chapters 25-21 and 25-22 fall into one of two categories: they are either exceptions to the URP or 
they are outside the scope of the URP and no exception is necessary. 

Enclosed is a rule supplement notice and order form. This supplement contains the new 
version of Chapters 25-21 and 25-22. The rules in this supplement must be used in conjunction with 
the URP. In addition, you will probably find Rule 25-40.001 helpful since it lists the rules in the 
URP for which the Commission has been granted an exception. Take note, however, that because 
of particular requirements of Section 120.54(5) the d e s  outside the scope of the URP that are still 
included in Chapters 25-21 and 25-22 are not included in the table in Rule 25-40.001. 

Following the rule supplement notice is a cross-reference table that lists every uniform rule 
and every Commission procedural rule on the books prior to July 1,1998. The table shows which 
Commission rules were kept because the rule is either an exception to or is outside the scope of the 
uniform rules. The table also shows which uniform rules had no Commission counterpart. In 
addition, the table shows which Commission rules were repealed since the Commission must now 
follow the URP or the statute requires no rule for implementation. 



Memorandum to Rule Supplement Mailing List 
April 26,1999 
Page 2 

Fmally, Rule 28-101.001, Florida Adrmnistrative Code, required the Commission to develop 
a Statement of Agency Organization and Operation. Most of the information contained in the 
Commission’s statement was formerly located in Chapter 25-21. This statement can be found on 
the Commission’s web site under the “publications” link in the “general” category. The web site 
address is http:Nwww2.scri.net/psc/index.html. You may also obtain a copy from the Division of 
Records and Reporting. 

Please feel fkee to call Noreen Davis [(SSO) 413-6086], Mary Anne Helton [(850) 413-6096], 
or Chris Moore [(SSO) 413-6098] if you have any questions concerning the Commission’s 
implementation of the uniform rules. 

cc: Blanca Bayo, Director of Records and Reporting 
David E. Smith, Director of Appeals 
William Talbott, Executive Director 
Robert D. Vandiver, General Counsel 



UN I FORM 
RULE 
CHAPTER 28-101 
ORGANIZATION 

28-10 1.001 
Statement of Agency 
Organization and 

COMMISSION 
RULE 

DISI’OSITION 

PSC Statement of Agency Organization 
and Operation adopted 12/98. 

25-21.001-.043 [Repealed] 
Rules Governing Internal 
Organization & Operation. 
25-22.0355 [Repealed] 
Assignment of Formal 
Proceeding. 

CHAPTER 28-102 
AGENDA AND 
SCHEDULING OF 
MEETINGS A N D  
WORKSHOPS 

28- 102 

28-1 02.001 
Notice of Public Meeting, 
Hearing, or Workshop. 

28-102.002 
Agenda of Meetings, 
Hearings, and Workshops. 

28-102.003 
Emergency Meetings. 

CHAPTER 28-103 
RULEMAKING 

28- 103 

28-1 03.001 
Advnrice Noticc of 
Age ticy It 11 1 erii a k i tig 
I’roccedings. 

28- 103.002 
Ilulc L)cvclo~,lllcrll 

Workshops 

28-103.003 
N cgot i a I ed f <  [ I  I cm n k I 11 g 

25-22.0021 Agenda 
Conference Participation. 

Exception granted to retain PSC nile. 

Exception granted to retain part of PSC 
rule so that the Commission can define 
meeting and workshop. 

Exception granted to retain part of PSC 
rule so that the Commission can 
continue to follow its procedures for 
changing the agenda. 

Follow uniform rule. 

Exception granted to retain part of I’SC 
rule regarding nile adoption. 

Follow iiniform nile. 

Follow miform nile. 

Follow uniform nile. . 

25-22.001 
Notice of Meeting or 
Workshop. 

25-22.002 
Agenda of Meetings. 

25-22.003 [Repealed] 
Emergency Meeting. 

25-22.017(1) and (2) 
Rulemaking Proceeding-- 
Adopt  ion. 

No counterpart. 

N o  counterpart. 



28- 103.004 
Public Hcaring. 

28- 103.005 
Evidentiary Proceeding 
During Rulemaking. 

28-103.006 
Petitions to Initiate 
Rulemaking. 

CHAPTER 28-104 
VARIANCE OR 
WAIVER 

28-1 04.001 
Purpose; Construction 

28- 104.002 
Petition for Variance or 
Waiver. 

28- 104.003 
Comments on Petition. 

28- 104.004 
Petition for Emergency 
Variance or Waiver. 

28- 104.005 
Time For 
Consideration of  
Emergency Petition. 

28- 104.006 
Request for Information. 

CHAPTER 28-105 
DECLARATORY 
STATEMENTS 

!8- 105.00 1 
" p o s e  and Use of  
leclaratory Statement. 

28-105.002 
The Petition. 

28-105.003 
4gericy Disposition. 

Follow uriifonn rille 25-22.016( 1)-(5) [ Rcpcalcd] 
Ru I c [ t i  a k i  n g Procccd i r i  g - - 
Ilearing. 

25-22.016(6) (Repcaled] 
Rulemaking Proceeding - -  
Hearing. 

Follow 1111 i forrn TU IC. 

Follow uniform rule. 25-22.012 [Repealed] 
Petitions to Initiate 
Rulemaking Proceedings. 

Follow uniform rule. No counterpart. 

Follow uniform rule. No  counterpart. 

Follow uniform rule. No counterpart. 

Follow uniform rule. No counterpart. 

Follow uniform rule. No counterpart. 

Follow uniform rule. No counterpart. 

Follow uniform rule. 25-22.021 (Repealed] 
Purpose and Use of 
Declaratory Statement. 

Follow irniforrii rule. 25-22.020 [Repealed] 
General. 

Follow uniform nile 25-22.022 [Rcp~a lcd ]  
Disposition 

__ 



28-1 06.105 Follow uniform rule. 
A p p e a ra n c es. 

28-106.106 Follow uniform rule. 
W h o  May Appear; 
Zriteria for Qualified 
7epresentat ives. 

18-106.107 Follow uriifomi nile. 
h n d a r d s  of Conduct for 
?ua I i  fied Represen tat ives. 

!8-106.108 Follow uniform rule. 
:on so I ida t ion. 

28- 106.109 Follow unifonri nile. 
Notice to Interested 
Parties. 

28-106.110 Follow unifonn nile. 
Service of Papers. 

- 

l------ CHAPTER 28-106 

~ 

25-22.028( 1) 
Filing, Number of Copies. 

Exception granted to retain subsection 
(3) of PSC Rule 25-22.0375 on number 
of copies. 

DECISIONS 
DETERMINING 
SU DSTANTIAL 
INTERESTS 

PART I 
GENERAL 
PROVISIONS 

28-1 06.101 
Scope of This Chapter. 

Follow uniform rule. 25-22.025 [Repealed] 
Scope and Title of Rules. 

25-22.035(1) [Repealed] 
Miscellaneous Matters. 

28- 106.102 
Presiding Officer. 

28-106.103 
Computation of Time. 

28-1 06.104 
Filing. 

25-22.028(4)-(5) [Repealed] 
Filing, Service of 
Documents, and 
Computation of Time. 

~ ~ 

Follow uniform rule. 

- 
Follow uniform rule. 

Exception granted to retain PSC rule on 
filing requirements. 

Transferred to 25-22.028(2) 
Filings; Number of Copies 

25-22.008 [Repealed] 
Practitioners. 

25-22.008 [Repealed] 
Practitioners. 

25-22.008 [Repealed] 
Practitioners. 

25-22.035(2) [Repealed] 
M i sc e I laneoii s Matters . 

25-22.026 [Repealed] 
Parties. 

25-22.02 8( 2)& (3) 
[Repealed] 
Filing, Servicc of 
Doc 11 rncri t s, a r I  cl 
C oiii p i  t ;i i ion o f  'Ti r t i e .  

3 



28-106. I I 1  
Point of Entry i i i to 
Procccdings and  
Mediation. 

PART I1 
€1  EAR INGS 
INVOLVING 
DISPUTED ISSUES OF 
MATERIAL FACT 

28-1 06.201 
Initiation of Proceedings. 

28-106.202 
Amendment of Petitions. 

28-106.203 
Answer. 

Exccptions graritctl for part of PSC rule 
so 1ii ; i t  I I I C  Commission cari coritinuc to 
closc protcst pcriods for PAA orders 2 I 
days from issiiaricc of tlic order. I n  
addition, PSC can continue to sliortcn 
protcst period to 14 days, but only for 
PAA orders cstablisliing a price index 
pursuant to Section 367.08 1 (4)(a), F.S. 

Retain part of PSC Rule 25-22.036 as 
being outside scope of uniform rule. 
Follow uniform rule and PSC rule. 

Follow uniform rule. 

28-106.204 
Motions. 

28-106.205 
Intervention. 

, Follow uniform rule. 

28-1 06.206 
Discovery. 

Follow uniform rule. 

Follow uniform rule. 

Exception granted to retain PSC rule. 
Intervention petitions may still be filed 
up to five days before the 
commencemelit of a hearing. 

28-106.207 
Venue. 

Follow uniform rule. 

18-106.208 
\lotice of Hearing. 

Exccption granted so that Commission 
can continue to require a utility to 
provide notice. In addition, the 
Commission can continue to require 
notice as required by statute and can 
also continue to provide additional 
notice on its own. 

Exccption granted to retain portion of 
forrncr 25-22.029(3) so that the 
Coriirtiissiori can rcquirc a utility to I publish n P A A  order. 

~- 

25-22.029 
f’oirit o f  Entry Into 
Proposed Agcncy Action 
Procccdirigs. 

25-22.036 
Initiation of Formal 
Proceedings. 

25-22.036(8) [Repealed] 
Initiation of Formal 
Proceedings. 

25-22.037(1) (Repealed] 
Answers and Motions. 

2 5 -2 2.03 7( 2) [ Re pea 1 ed ] 
Answers and Motions. 

25-22.039 Intervention. 

25-22.03 4 [Re pea led] 
Discovery. 

No counterpart. 

25-22.0405 
Notices of Public Hearings. 

25-22.029(2) Point of Entry 
into PAA Proceeding. 



I 

PART I I l  
PROCEEDINGS AND 
HEARINGS NOT 
INVOLVING 
DlSPUTED ISSUES OF 
MATERIAL FACT 

28-1 06.301 Follow uniform nile. 
Initiation of Proceedings. 

28-106.302 Follow uni fomi  rule. 
Notice of Proceeding. 

I 28-106.209 I ~ 0 1 1 o w  uniform nile. 

28-1 06.212 
Subpoenas. 

28-1 06.213 
Evidence. . 

28-106.214 
Recordat ion. 

28-rO6.215 
Post-Hearing Submittals. 

28-106.216 
Entry of Recommended 
Order. 

28- 106.2 I 7  
Exceptions and Responses. 

Continuances. 

Exception granted to retain part OK PSC 
rule. The Commission may delegate the 
responsibility to issue subpoenas to the 
agency clerk. Follow uniform rule and 
the PSC rule. 

Follow uniform rule. 

Follow uniform rule. 

Follow uniform rule. Post-hearing 
requirements can be put in  procedural 
orders. 

Follow uniform rule. Post-hearing 
requirements can be put in procedural 
orders. 

Follow uniform rule. Post-hearing 
requirements can be put in procedural 
orders. Exceptions can be filed within 
15 days and 1101 the 14 days in PSC 
nile. 

orders. 

25-22.038 (Repealed] 
-Prehearing Officer; 
Prc ti eari rig S !a tem en t ; 
Pre 11 e a r i ng 
Con fe re 11 ces; n n d 
Pr  c h e a r i n g 0 rd e r . 

25-22.041 [Repealed] 
Continuances. 

25-22.038 [Repealed] 
Prehearing Officer; 
Prehearing Statement; 
Prehearing Conference; and 
Prehearing Order. 

25-22.04 5 
Subpoenas. 

25-22.048 [Repealed] 
Evidence. 

25-22.049 [Repealed] 
Recordation. 

25-22.056(1)-(3) [Repealed] 
Post-hearing Fi 1 ings. 

25-22.056(4)(a) (Repealed] 
Post- h ea r i ng Fi I in gs . 

25-22.056(4)(b) [Repealed] 
Post-hearing Filings. 

No counterpart. 

No co ti n t er-pa rt . 



I ~ 0 1 1 o w  uniform rulc 

PART IV 
i 'MEDIATION 

28- 107.002 
Application for License 

28- 107.003 
I 1  c ri i a I o f L i cc ris c 

No counterpart. 
Motions. . 

No counterpart Follow uniform ru le.  

Follow uriifonn rulc. 

28- 106.304 
C o ri t i ri u a nc cs. 

28-106.305 I Conduct of Procccdirigs. 
No counterpart. 

No counterpart. 28-106.306 
Recordation. 

Follow uniform rule 
~~ ~- 

No counterpart. 28-106.307 
Post-Hearing Submittals. 

28-1 06.401 
Scope. 

Follow uniform rule. 
~ ~~ 

No counterpart. 

28-1 06.402 
Contents of Request for 
Mediation. 

Follow uniform rule. No counterpart. 

Follow uniform rule. 28- 106.403 
Allocation of Costs and 
Fees. 

28-106.404 
Contents of Agreement to 
Mediate. 

No counterpart. 

Follow uniform rule. No counterpart. 

~- 

28-106.405 
Standards of Conduct for 
Mediators. 

No counterpart. Follow uniform rule. 

CHAPTER 28-107 
LICENSING 

28-107 Exception granted to retain P.SC rule. 25-22.075 Transmission 
Line Permitting 
Proceedings. 

Exception granted to retain PSC rule. 25-22.080 Electrical Power 
Plant Electrical Proceeding. 

28- 107.00 I 
General. 

Follow uniform rule. No  counterpart. - 

Follow unifonn nile. No counterpart. 

Follow uniforrn rulc. No coiiritcrpart 



28- 107.004 Follow uniform nile. 
Suspension, Rcvocntion, 
A riiiii  lrncri t, or 
Withdrnwol. 

28- (07.005 Follow \iniforin rule. 
Ern e rg e ii cy Act ion. 

CHAPTER 28-108 
EXCEPTION T O  
UNIFORM RULES OF 
PROCEDURE 

28- 108.001 Follow uniform nrlc. 
Petition for Exception to 
Uniform Rules of 
Procedure. 

28- 108.002 Follow uniform rule. 
Final Disposition on 
Petition for Exception. 

CHAPTER 28-109 
CONDUCTING 
PROCEEDINGS BY 
COMMUNICATIONS 
MEDIA TECHNOLOGY 

28-1 09.001 Follow uniform rule. 
General. 

28- 109.002 Follow uniform rule. 
Definitions As Used in 
This Rule Chapter. 

No  counlcrpart. 

No counterpart. 

No countcrpart. 

N o  counterpart. 

No counterpart. 

No counterpart. 

28- 109.003 
4pplication and 
Zonstruction. 

!8-109.004 
Sovernment in the 
hnshine.  

!8- 109.005 
doticc. 

!8- 109.006 
Evidence, Testimony, and 
Argurnent . 

~ 

Follow uniform rule. No counterpart. 

Follow uniform rule. No counterpart. 

Follow uniform nile. No counterpart. 

Follow unifonn rule. No counterpart. 



C H A P T E R  28-1 10 
u i D  Piio-rEsrs 

28-1 10.001 
Purpose and Scope. 

28- 1 10.002 
De fin i t ions. 

28- 1 10.003 
Notice of Protest. 

-- 
No countcrpnrt. Fol low uniform rulc. 

Follow riiiifonn rulc. No counterpart. 

Follow uniform rule. No counterpart. 

28- 1 10.004 
Formal Written Protest. 

Follow unifomi nile. N o  counterpart. 

28-1 10.005 
Bond. 

Follow uniform rule. No counterpart. 

No counterpart. Repeal PSC rule. Rule deemed 
unnecessary since the matter i s  already 
adequately addressed by Sections 
120.569(2)(a) and 120.665, F.S. 

Keep PSC rule--outside scope of 
uniform rules. 

25-21.004 [Repealed] 
Disqualification 

25-2 1.050 
Acceptance of Gifts. 

No counterpart. 

Repeal PSC rule. Forms are 
incorporated in substantive rules. 

No counterpart. 25-22.004 [Repealed] 
Commission Forms. 

25-22.005 [Repealed] 
Noticing Address Files. 

25-22.006 
Con fiden t ial In formation. 

In PSC Statement of Agency 
Organization and Operations. 

N o  counterpart. 

N o  counterpart 
~~ 

Keep PSC rule--outside scope of 
uniform niles. 

Repeal PSC rule. No counterpart. 25-22.013 [Repealed] 
Commission Action on 
Petitions to Initiate 
Rulemaking 
Proceedings. 

No counterpart. Repeal PSC rule. 25-22.014 [Repealed] 
Rulemaking Materials. 

No counterpart. Repeal PSC rule. 25-22.0 15 [Repealed] 
Rulemaking Proceeding -- 
No Hearing. 

25-22.0 17 
R ii I e 111 akin g Proceed i n g - - 
Ado  1) t ion. 

Zxception granted for part o f  PSC nile '40 counterpart. 



No cormterpart. 

Keep PSC rule. Exception granted for 
(7) and (8); (1)-(6) outside scope of 
uniform rules. 

No counterpart. 

Keep PSC rule. Exception granted for 
(8) and ( I O ) ;  (1)-(7) and (9) outside 
scope of uniform rules. 

No counterpart to 2 5 -  
22.035 (3) re FRCP. 

No counterpart to 2 5 -  
22.037(3): Waiver or 
2 5 -22.03 7( 4): De fa u 1 t . 

No counterpart. 

\lo counterpart. 

\Jo counterpart. 

I 

Keep PSC nlle--outsiclc scopc of 
t i n  i forrri ni I C s  , 

Kcep PSC nile--oiitsidc scope of 
uniform rulcs. 

Keep PSC rule--outside scope of 
uniform rules. 

Repeal PSC rule. 

Repeal PSC rule. An exception to 
implement the show cause and penalty 
provisions of Sections 350.127( I ) ,  
364.285, 366.095, 367.161, and 368. I I I, 
F.S., is unnecessary, since such 
provisions may be implemented pursuant 
to Rule 28-106.1 1 1(4), F.A.C. Rule 28- 
106.1 1 l(4) contemplates a default in  the 
event no written request for hearing or 
mediation is filed within the 21 day time 
period. 

Exception granted to keep PSC rule 

25-22.0 18 (f<epcaled] 
Emcrgcncy Rule Adoption. 

25-22.030 
Injunctions. 

25-22.032 
Customer Complaints. 

25-22.033 
C o m m u n i c a t i o n s Between 
Commission Employees 
and Parties. 

25-22.035 [Repealed] 
Miscellaneous Matters. 

~ -~ 

25-22.037(3) and (4) 
[Repealed] 
Answers a n d  Motions. 

25-22.0376 
Reconsideration of 
Non- Fi nal Orders, 

25-22.0406 
Notice and Public 
Information on General 
Rate Increase Requests by 
Electric, Gas and ''Telephone 
Companies. 
- 
25-22.0407 
Notice of and Public 
Information for General 
Rate Increase Requests by 
Water and Wastewater 
Uti I i t  ies. 



No couriterpart. l------ 

I 

1 NO counterpart. 

No counterpart. 

No counterpart. L 
No counterpart 

No counterpart. 

No counterpart. 

No counterpart. 

1 NO counterpart. 

I NO counterpart 

No couriterpart. 

N o  counterpart. 

No couritcrpart. 

Keep I’SC rule 

Repeal PSC nile. PSC may utilize 
provisions of Rules 28-106.206 and 28- 
106.2 1 I ,  F.A.C. 

Repeal PSC rule. 

Exception granted to keep PSC rule. 

Repeal PSC rule. 

Exception granted to keep PSC rule. 

Keep PSC rule--outside scope of 
uniform rules. 

Keep PSC rule--outside scope of 
uniform rules. 

Keep PSC rule--outside scope of 
uniform rules. 

Keep PSC rule--outside scope of 
uniform rules. 

Keep PSC nile--oiitside scope of 
uniform rules. 

Keep PSC rule--outside scope of 
unif‘onn rules. 

Keep PSC rulc--outside scope o f  
. i n i  form ru Ics. 

~ 

25-22.0408 trnrisfer r e d  to 

Notice of R c q ~ e s t s  for New 
or Revised Service 
Availability Charges or 
Policics a n d  Notice of  
Requests for Allowance for 
Funds Prudently Invested 
(AFPI) Charges. 

25-30.4345 

25-22.042 (Repealed] 
Dismissal. 

25-22.046 [Repealed] 
Witiiesses and Witness 
Fees. 

25-22.05a 
3 r a l  Argument. 

~~ - 

25-22.059 [Repealed] 
Final Orders. 

25-22.060 
Motion for Reconsideration. 

25-22.061 
Stay Pending Judicial 
Review. 

25-22.070 
Ten-Year Site Plans -- 
Definitions. 

25-22.07 1 
Submission and Review of 
the Ten-Year Site Plans. 

25-22.072 
Contents of Ten-Year Site 
Plar1s. 

25-22.076 
Contents of I’ctition. 

25-22.081 
Contents of Pelitiori 

25-22.082 
Selection of Generating 
Capacity. 



No Counterpart. Keep PSC nile--outside scope of 
uriiforrii rules. 

25-22.090 
Natural  Gas Transrn issiotl 
Pipe I i  ne Penn i t  t irig 
Proceed i rigs. 

25-22.091 
Contents of Pet i t  ion. 

25-22.100 
Authority. 

25-22.101 
Purpose. 

25-22.103 
3rders Indexed. 

!5-22.1035 
lesignation of Official 
leporter. 

'5-22.104 
\lumbering of Orders. 

.5-22.105 
System for Indexing 
Orders. 

25-22.107 
Plan for Making Orders and 
Index Available to the 
h b l i c .  

No counterpart. Keep PSC rule--outside scope of 
unifonn rules. 

Keep PSC rule--required by s. 120.53. No counterpart. 

No counterpart. Keep PSC rule---required by s. 120.53. 

No counterpart. Keep PSC rule---required by s. 120.53, 

Keep PSC rule--required by s. 120.53. No counterpart. 

No counterpart. Keep PSC rule--required by s. 120.53. 

N o  counterpart. Keep PSC rule--required by s. 120.53. 

No counterpart. Keep PSC rule--required by s. 120.53. 

I 

11 



m 
(R. 5/99) 
254.001 

j 

PUBLIC SERVICE COMMISSION v. 12, p. 386-52 ( 

8-106.104 

iling. 

c 

CHAPTER 28-106 

DECISIONS DETERMINING 

SUBS TANT I AL I NTERE S TS 

25-22.006 

Confidential Information. 

25-22.029 

Point of Entry Into Proposed 

Agency Action Proceedings. 

25-22.0376 

Reconsideration of Non-Final 

Orders. 

25-22.0406 (7)  - (8) 

Notice and Public Information 

3n General Rate Increase 

Requests by Electric, Gas and 

I'elephone Companies. 

25-22.0407 (8) and (10) 

Yotice of and Public 

Information for General Rate 

Increase Requests by Water and 

Jastewater Utilities. 

!5-22.058 

Ira1 Argument. 

!5-22.060 

lotion for Reconsideration. 
!5-22.028 

'iling, Number of Copies. 



. 

28-106.205 25-22.039 

Intervention. Intervention. 
28-106.208 25-22.029 
Notice of Hearing. Point of Entry into PAA 

Proceeding. 

25-22.0405 

Notices of Hearings. 

28-106.212 25-22.045 

Subpoenas. Subpoenas. 
CHAPTER 28-107 LICENSING 25-22.075 Transmission Line 

Permitting Proceedings. 

25-22.080 Electrical Power 

Plant Permitting Proceedings. 

V. 12, p. 386-53 EXCEPTIONS TO THE UNIFORM RULES 
(R. 5/99) 

25-40.001 



I '  

UNIFORM RULE 

CHAPTER 28-102 

AGENDA AND SCHEDULING OF 

MEETINGS AND WORKSHOPS 
28-102.001 

Notice of Public Meeting, 

Hearing, or Workshop. 
28-102.002 (2 )  

Agenda of Meetings, Hearings, 

and Workshops. 

CHAPTER 28-103 

RULEMAK ING 

v. 12, p. 386-51 

COMMISSION RULE THAT IS AN 

EXCEPTION 
2 5 - 2 2 . 0 0 2 1  

Agenda Conference 

Participation. 
2 5 - 2 2 . 0 0 1  

Notice of Meeting or Workshop. 

25-22 .002  

Agenda of Meetings. 

2 5 - 2 2 . 0 1 7  

Rulemaking Proceeding - -  

Adoption. 

EXCEPTIONS TO THE UNIFORM RULES 
(R. 5/99) 
25-40.001 

CHAPTER 25-40 

OFPROCEDURE 
Exceptions to the Uniform Rules 

2540.001 Exceptions to the Uniform Rules of 
EXCEPTIONS TO THE UNIFORM RULES Procedure. The following provisions of the 

Commission's rules are exceptions to the uniform 
rules of procedure: 25-40.001 

of Procedure. 




