STATE OF FLORIDA
DIVISION OF ADMINISTRATION HEARINGS

FLORIDA POWER & LIGHT COMPANY,
Petitioner,

491990- Eu_

PUBLIC SERVICE COMMISSION,
Respondent.

PETITION FOR ADMINISTRATIVE DETERMINATION
OF THE INVALIDITY OF AN EXISTING RULE

Petitioner Florida Power & Light Company (“Petitioner” or “FPL”), pursuant to sections

120.56(1) and (3), Florida Statutes, and rule 28-106.201, Florida Administrative Code, files this

Petition for Administrative Determination of the Invalidity of an Existing Rule and states:
The affected agency is the Florida Public Service Commission (“PSC”), 2540

1.

Shumard Oak Boulevard, Tallahassee, Florida 32399-0850.
The specific PSC rule challenged is rule 25-22.036(3), Florida Administrative Code,

2.
which constitutes an invalid exercise of delegated legislative authority. The rule provides as follows:
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(3) Orders and Notices. Upon its own motion, the Commission may issue an order

or notice initiating a proceeding. Such order or notice shall be served upon all
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persons named therein. The Commission may also transmit notice of its action to
other persons requesting such notice, and may publish such notice in appropriate
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The renumbering of this rule as subsection (3) was accomplished in PSC Docket No. 980500-PU
and became effective on May 3, 1999. The rule was originally adopted on December 21, 1981.
Although the subsection number of the rule was changed in 1999 from 25-22.036(6) to 25-22.036(3),
the rule text was not revised. As will be discussed more fully below, decisions of the Administration
Commission relative to this rule in AC Case No. APA-98-007 also are relevant to this Petition. The
Final Order in that case was entered on June 25, 1998. The Petitioner received formal notice of the
PSC decision to adopt the rule by memorandum from the PSC dated April 26, 1999. The Petitioner
recetved formal notice of the Final Order in AC Case No. APA-98-007 by memorandum from the
PSC dated July 2, 1998.

3. Petitioner’s address and telephone numbers are: William G. Walker, III, Vice .
President, Regulatory Affairs, Florida‘Power & Light Company, 215 South Monroe Street, Ste. 810,

- Tallahassee, Florida 32301, (850) 224-7517. Petitioner’s counsel’s address and telephone numbers
are: Steel Hector & Davis LLP, 215 S. Monroe St., Ste. 601, Tallahassee, Fla., 32301; 850-222-2300
(phone); 850-222-7510 (fax).

4, The Petitioner’s substantial interests are affected by rule 25-22.036(3) in that the PSC
is illegally relying on it as authority to initiate and conduct an adjudicatory proceeding intended to -
affect Petitioner's substantial interests pursuant to sections 120.569 and 120.57, Florida Statutes, and
rule chapter 28-106, Florida Administrative Code. rder Denyi ions for R
Docket No. 981890-EU, Order No. PSC-99-1716-PCO-EU, September 2, 1999 (attached as Exhibit

1); see also Order Clarifying Scope of Proceeding; Docket Procedures; and Establishing Issues, .

Docket No. 981890-EU, Order No. PSC-99-1274-PCO-EU, July 1, 1999 (attached as Exhibit 2).



5. The above-referenced PSC adjudicatory proceeding is for the stated purpose of
investigating “planned, aggregate electric utility reserve margins in peninsular Florida.” Qrder
Establishing Procedure, Docket No. 981890-EU, Order No. PSC-99-0760-PCO-EU, April 20, 1999

(attached as Exhibit 3). The proceeding (hereafter “reserve margin docket”) was initiated by the PSC

in December 1998, and is styled In re:
margins planned for Peninsular Florida. Petitioner, a public utility and an electric utility as defined
by section 366.02, Florida Statutes, has been designated unilaterally by the PSC as an appropriate
party in the reserve margin docket and will be affected by any orders resulting from that docket. See
- Order Establishing Procedure at 1. The PSC’s orders relative to the reserve margin docket make
clear that it will be treated as a contested docket involving disputed issues of material fact and
conducted pursuant to sections 120.569 and 120.57, Florida Statutes, and rule chapter 28-106,
Florida Administrative Code. Various orders relate to the filing of testimony, the conduct of
discovery, a prehearing conference, and scheduled dates for a hearing. E.g,, Order Establishing
Procedure; Revised Order Establishing Procedure, Docket No. 981890-EU, Order No. PSC-99-1042-
PCO-EU, May 21, 1999 (attached as Exhibit 4).
6. FPL, in pleadings before the PSC, has challenged the agency’s authority to conduct
the reserve margin docket as an adjudicatory proceeding pursuant to sections 120.569 and 120.57,
Florida Statutes, and rule chapter 28-106, Florida Administrative Code. FPL has argued that the
docket was opened by Commissioners as a generic investigation and noted that section 120.57
specifically does not apply to agency investigations preliminary to agency action. § 120.57(5), Fla.
Stat.  Similarly, chapter 28-106, Florida Administrative Code, is inapplicable to agency
investigations preliminary to agency action. Rule 28-106.101(2), F.A.C. FPL’s position is that
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conversion of the docket from an investigation into a determination of Petitioner’s substantial

interests violates both the Administrative Procedure Act and the Uniform Rules of Procedure. See

Florida Power & Light Company’s Motion for Reconsideration of Order Clarifying Scope of
Proceeding; Docket Procedures; and Establishing Issues, July 12, 1999 (attached as Exhibit 5);

Prehearing Conference, June 8, 1999 (attached as Exhibit 6).

7. The PSC has rejected FPL’s arguments and responded by relying on rule 25-
22.036(3) as legal authority for the reserve margin docket.! That reliance is misplaced for the
following reasons, all of which constitute the disputed issues of material fact and ultimate facts
alleged in this petition:

a. Section 120.54(5)(a)1. provides that state agencies must comply with the

Uniform Rules of Procedure by July 1, 1998, This section also states that “the

uniform rules shall be the rules of procedure for each agency subject to this chapter

! It is relevant that the PSC did not originally cite rule 25-22.036(3) as authority for
its investigation. The Order Establishing Procedure of April 20, 1999 (Exhibit 3) provides that
“[t]his Order is issued pursuant to the authority granted by Rule 28-106.211, Florida
Administrative Code.” The Order, which includes no reference to rule 25-22.036(3), also cites
other provisions of rule chapter 28-106 as authority for various procedural matters relating to the
docket. Similarly, the Revised Order Establishing Procedure of May 21, 1999 (Exhibit 4) does
not reference rule 25-22.036(3).

Only after FP&L questioned the PSC’s authority to conduct the investigation pursuant to
sections 120.569 and 120.57, Florida Statutes, and rule chapter 28-106, Florida Administrative
Code, did the PSC staff state at the Status Conference and Preliminary Prehearing Conference on
June 30, 1999, that authority for the investigation could be found in rule 25-22.036(3). The first
reference in any order to the rule is found in the Order Clarifying Scope of Proceeding; Docket
Procedures; and Establishing Issues of July 1, 1999 (Exhibit 2), in which the prehearing officer
wrote that “Rule 25-22.036(3), Florida Administrative Code, provides for the Commission to
initiate proceedings on its own motion in the execution of its statutory duties.”

4



unless the Administration Commission grants an exception to the agency under this
subsection.”

b. The Administration Commission adopted the Uniform Rules of Procedure on
April 1, 1997. See chs. 28-101 through 28-110, Florida Administrative Code. On
April 15, 1998, the PSC filed with the Administration Commission a Petition for
Exceptions from the Uniform Rules of Procedure. A copy of this petition is attached
as Exhibit 7. Among the exceptions sought was one for rule 25-22.036(6), which is
identical to, but currently denominated as, rule 25-22.036(3). Id. at 13-14. The PSC
argued that the exception “is necessary for the agency to operate efficiently.”

C. - On June 10, 1998, the PSC advised the Administration Commission that an
- exception to rule 25-22.036(6) would be unnecessary, as it is among several rules
that “are outside the scope of the uniform rules . . . .” See Public Service
Commission Memorandum from Noreen S. Davis to Teresa Tinker, June 10, 1998.
A copy of this memorandum is attached as Exhibit 8. -

d. On June 25, 1998, the Administration Commission entered its Final Order
concerning the PSC’s petition for exceptions to the uniform rules. The requested
exception for rule 25-22.036(6) was denied. The Administration Commission went
on to repeat the PSC's characterization, and found that subsection (6), along with
several other subsections, “appl[ies] to applications, complaints, orders, or notices
substantial interests.” (Emphasis supplied). See Final Order, AC Case No. APA-98-
007, at 3. A copy of this Final Order is attached at Exhibit 9.
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€. Following entry of the Administration Commission’s Final Order, the PSC
revised its procedural rules in chapters 25-21 and 25-22, Florida Administrative
Code, to comport with the requirement that the PSC follow the Uniform Rules of
Procedure unless specific exceptions have been granted by the Administration
Commission. See Public Service Commission Memorandum from Noreen Davis,
Di rof I, rvices; Mary Anne Helton, Associ ral L_an
istiana T re, Associ neral nsel, to Rul lement Mailing List,
April 26, 1999 (attached as Exhibit 10). Amendments to rule 25-22.036 were part
of the revision explained in this memorandum. As previously noted, the only change
to rule 25-22.036(6) is that it was renumbered as rule 25-22.036(3). The
memorandum from the PSC attorneys explained the rule amendments as follows:
“The rules now contained in Chapters 25-21 and 25-22 fall into one of two
categories: they are either exceptions to the URP or they are outside the scope of the
URP and no exception is necessary.”
f On April 28, 1999, the PSC adopted rule 25-40.001 entitled “Exceptions to
the Uniform Rules of Procedure.” This rule lists all of the provisions of the
- Commission’s rules that are exceptions to the Uniform Rules; the rule specifically
does not list rule 25-22.036(3) as an exception. See rule 25-40.001 (attached as

Exhibit 11).

8. Thus, the PSC stated unequivocally to the Administration Commission, and
separately to interested persons, that rule 25-22.036(3) is outside the scope of the

Uniform Rules of Procedure. The Administration Commission also ruled in its Final
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Order that rule 25-22.036(3) covers matters that do not involve or that precede
proposed or final agency action determining substantial interests. Additionally, the
PSC has adopted by rule a list of exceptions to the Uniform Rules of Procedure that
does not include rule 25-22.036(3).

h. Because i1t is invalid, the PSC cannot now rely on rule 25-22.036(3) as
authority for the reserve margin docket, which is improperly a proceeding in which
the PSC has stated its intent to determine FPL’s substantial interests. As previously
noted, an agency may not rely on procedural rules other than the Uniform Rules of
Procedure (which include rule chapter 28-106) unless an exception has been
specifically granted by the Administration Commission. § 120.54(5)(a)1., Fla. Stat.
In the case of rule 25-22.036(3), the request for an exception was specifically
denied.?

1 Despite this history and the plain language of section 120.54(5)(a)1., the PSC
insists that the provisions of rule chapter 28-106 are “supplemental to, but do not
supersede” rule 25-22.036(3). See Exhibit 1 at 6. Such a view is contrary to law.
Department of Corrections v, Saulter, 24 Fla. L. Weekly D1951 (Fla. 1st DCA
August 20, 1999) (Uniform Rules of Procedure replaced an agency’s prior procedural

rules “by operation of law” on July 1, 1998, unless an exception had been granted by

2 Although the Administration Commission denied the PSC’s request for an
exception and ruled in its Final Order that rule 25-22.036(3) covers matters that do not involve or
that precede proposed or final agency action determining substantial interests, the PSC has kept
the rule in part I'V of chapter 25-22 Florida Administrative Code, which is entitled “Decisions
Determining Substantial Interests.”



the Administration Commission). By relying on rule 25-22.036(3), the PSC

attempts to exempt itself from the Uniform Rules of Procedure and the procedural

protections of the Administrative Procedure Act.

8. Petitioner contends that rule 25-22.036(3) is an invalid exercise of delegated
legislative authority as defined in section 120.52(8), Florida Statutes, for the following reasons:

a. The agency has materially failed to follow the applicable rulemaking

procedures or requirements set forth in chapter 120, Florida Statutes,

b. The agency has exceeded its grant of rulemaking authority, citation to which

is required by s. 120.54(3)(a)1 ;

c. ' The rule enlarges, modifies, or contravenes the specific provisions of law

implemented, citation to which is required by s. 120.54(3)(a)1 ;

d. The rule is vague, fails to establish adequate standards for agency decisions,

or vests unbridled discretion in the agency;

€. The rule is arbitrary or capricious;
f. The rule is not supported by competent substantial evidence;
g. The rule, as construed by the PSC in its Order Denying Motions for

Reconsideration (Exhibit 1) and Order Clarifying Scope of Proceeding; Docket

Procedures; and Establishing Issues (Exhibit 2), exceeds the specific powers and

duties granted by the rule’s enabling statutes.

9. The specific rules and statutes requiring that rule 25-22.036(3) be declared an invalid
exercise of delegated legislative authority are sections 120.54(5)(a)1., 120.57(5), 120.52(8), and
120.56(1) and (3), Florida Statutes; and rule 28-106.101(2), Florida Administrative Code.
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10. Petitioner requests that the Division of Administrative Hearings assign an
administrative law judge to conduct a hearing concerning the issues raised by this petition; that the
Administrative Law Judge declare rule 25-22.036(3), Florida Administrative Code, to be an invalid
exercise of delegated legislative authority; and that the Administrative Law Judge award costs and
attorneys fees to the Petitioner pursuant to section 120.595(3), Florida Statutes.

Respectfully submitted,

=

Matthew M. Childs, P.A.
Donna E. Blanton, Esq.

Steel Hector & Davis LLP

215 S. Monroe Street, Suite 601
Tallahassee, Fla. 32301

(850) 222-2300 (phone)

(850) 222-8410 (facsimile)




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of Florida Power & Light Company's

Petition for Administrative Determination of the Invalidity of an Existing Rule was served by Hand

[+
Delivery this /= day of October, 1999 to the following:

Catherine Bedell, Esq.

Acting General Counsel

Florida Public Service Commission
2540 Shumard Oak Blvd.

Room 301

Tallahassee, Florida 32399-0850

Robert V. Elias, Esq.

Division of Legal Services

Florida Public Service Commission
2540 Shumard Oak Blvd.

Room 370

Tallahassee, Florida 32399-0850

Blanca S. Bayo6, Director

Records and Reporting?

Florida Public Service Commission
2540 Shumard Oak Blvd., Room 110
Tallahassee, Florida 32399-0850

Donna E. Blanton

3 Ms. Bayo is served as the PSC representative pursuant to rule 28-106.110, Florida

Administrative Code.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Generic investigation DOCKET NO. 9818%0-tU
into the aggregate electric ORDER NC. PSC-98-1716-PC0O-EU
utility reserve margins planned ISSUED: September 2, 1999

Eﬁninsular Florida.
\ 94

< 3 The following Commissioners participated in the disposition of
R ‘Gﬂ% matter:

S&? A JOE GARCIA, Chairman
g, O J. TERRY DEASON
n‘ng SUSAN F. CLARK
o\ JULIA L. JOHNSON

Y E. LEON JACOBS. JR.

" ORDER_DENYING MOTIONS FQOR RECONSIDERATION

I. CASE BACKGROUND

On June 30, 1999, a Status Conference and Preliminary
Prehearing Conference was held pursuant to Order Ho. P5C-%3-122¢-
PCC-EU, issued June 22, 1999. During the Conference, several of
the parties raised issues challenging the nature of this dockst as
an investigation being conducted as a formal evidentiary hearing.
On July 1, 1999, Order No. PSC-99-1274-PCO-EU (Order) was issusad,
in which the Prehearing Officer ordered that the docket shall
proceed as a formal evidentiary proceeding. In addition, the Order
defines the scope of the proceeding, establishes the issues i n
docket, and revises the filing dates for utility and interveno
testimony.

On July 9, 1999, Florida Power Corporation (FpC) filed a
Motion For Reconsideration Of Order No. PSC-99-1274-P2CO-EU and a
Request For Oral Argument. On July 12, 1988, Florida Power & Light
Company (FPL, or collectively with FPC, the 'companies} filed a
Motion For Reconsideration of the Order and a Request For Oral
Argument. On July 20, 19938, Duke Energy New Smyrna Beach Power
Company Ltd., L.L.P. and Duke Energy North America, L.L.C. (Duke)
filed a Consolidated Response To Motions For Reconsideration. This
order addresses the Requests for Oral Argument, Motions £or
Reconsideration and Consolidated Response.
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ORDER NO. PSC-99-1716-PCO-EU
DOCKET NO. 981890-EU
PAGE 2

I1. REQUESTS FOR ORAL ARGUMENT

Rule 25-22.0376(5), Florida Administrative Code, governs
requests for oral argument on reconsideration of non-final orders.
Rule 25-22.0376(5), Florida Administrative Code, states that “Oral
argument on any motion filed pursuant to this rule mayv be granted
at the discretion of the Commission.”

FPC’s Request states that oral argument “would be beneficial”
to the Commission. FPL states that “oral argument would be
nelpful” to the Commission. 1In this case, we believe oral argument
would aid the Commission in comprehsnding the issues. Further,
Given that this 1is & decision prior to hearing, we have the
discretion to allow interested persons to participate. Therefore,
we find that Florida Power Corporation’s and bFlorida Power & Light
Company’s Requests For Oral Argument shall be granted.

III. MOTIONS EOR RECONSIDERATION

It is well settled that an agency may reconsider its order if
the order 'is found to have been based on mistake, inadvertence or
a specific finding based on adequate proof of changed conditions.
People’s Gas Svstem, Inc. v. Mason, 187 So.2d 335 (Fla. 1966). The
purpose of a reconsideration proceeding 1is to bring to the
attention of the agency some matter which it coveriooked or failed
to consider when it rendered its order. Diameond Cab Co. v. King,
146 So.2d 889 (Fla. 1962). The mere fact that a party disagrees
with the order is not a basis for rearguing the case. Id.

A. FPC’s Motion For Reconsideration

The gravamen of FPC‘’s Motion, and its argument at the Status
Conference, is that the Commission cannot initiate an investigation
2s a formal evidentiary hearing. According to FPC, investigations
may only be initiated by the Commission as informal proceedings.
To do otherwise, “...flagrantly violates the directives the
Legislature has set forth in the Administrative Procedures Act, ...
and the directives of the United Statutes and Florida
constitutions,...” (FPC Motion, pg. 9) As authority for its
position FPC states that Rule 25-22.036(3), Florida Administrative
Code, cannot be the basis for initiating this investigation because
this Commission’s request for an exception to that rule was denied
by the Administration Commission. FPC also relies on Rule 28-
106.101(2), Florida Administrative Code, (part of the Uniform Rules
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ORDER NO. PSC-99-1716-PCO-EU
DOCKET NO. 981890-£U
PAGE 3

of Procedure) which excepts agency investigatlons from application
of the rules governing decisions determining substantial interests.
Rule 28-106.101, Florida Administrative Code, states in part:

28-106.101 Scope of this Chapter

This chapter shall apply in all proceedings in which the
substantial interests of a party are determined by the
agency and shall be construed to secure the just, speedy,
and inexpensive determination of every proceeding. This
chapter applies to all proceedings under Chapter :20
except as follows:. ..

(2) Rgency investigations or determinations cof probadle
cause preliminary to agency action:....

According to FPC, the Commission lacks autheority to conduct
any investigation as a formal evidentiary proceeding. To conduct
this proceeding as an evidentiary hearing, opines TPC, denies the
company an adeguate opportunity to address the issues raisec. This

could, claims FPC, expose the utility to a penalty, in violation of

its due process right to notice.

B. FPL"s Motion For Reconsideration

The gravamen of FPL‘s Motion, and its argument at the Status
Conference, is that the Order Establishing Procedure, Order No.
PSC~-99-0760~-PCO-EU, issued April 20, 1999, was issued pursuant to
Rule 28-106.211, Florida Administrative Code, which is abplicable
only to hearings involving disputed issues of materiel fact.
Hearings involving disputed issues of material fact, FPL opines, do
not include agency investigations because of the exception for
agency investigations contained in. Rule 28-106.:i01(2), Florida
Administrative Code, quoted above. FPL also states that Rule 25-
22.036(3), Florida Administrative Code, cannot provide a basis for
this proceeding because “{gluite simply, this rule, was displaced
by the Uniform Rules and the Commission’s request for an exception
was denied by the Administration Commission. It can no longer
apply to proceedings affecting substantial interests or be the
basis for initiation of such proceedings.” (FPL Motion, pg. 6)

AT AL s
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ORDER NO. PSC-98-1716-PCO-EU
DOCKET NO. 981890-EU
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C. Duke’s Consolidated Response

In its Consolidated Response, ODuke traces the procedural
history of this docket with particular focus on the extensive
involvement of FPC, FPL and Tampa Electric Company. The purpose of
Duke’s analysis 1is to illustrate that those parties have actively
participated in issue identification and refining the scope of the
docket over a period of four months. It is against this background
that Duke rebuts the allegations of FPC that the Commission has
failed to provide legally sufficient notice of the proceeding in
contravention of FPC's Florida and United States Constitutional
right to due process. Likewise, Duks rebuts rPL’s cllegation that
this docket cannot proceed as a ‘decision determining substantial
interests’ without viclating FPL‘s due process rights. Citing
applicable case law and Florida Statutes', Duke opines that the

er
€3
1

Commission_has given “...legally sufiicient notice of all actions
that 1t is contemplating taking in this proceeding”. (Duke
Response, pg. 35} In short, Duke =zrgues that the Motions For

Reconsideration should be denied because the Commission has the
reguisite statutory authority to proceed with the docket, there has
been no violation of any parties’ due process rights, and the
proceeding has been properly commenced.

D. Decision

Neither FPC nor FPL have pled cognizable <claims for
reconsideration because they merely reargue their case. FPC and
FPL argued these same issues in their pleadings reguesting the
Status Conference and during the extensive oral argument before the
Prehearing OCfficer at the Status Conference. The Order
unequivocally states that Rule 28-106.101(2), Florida
Administrative Code, does not supersede the Commission’s statutory
jurisdictiaon to proceed with an investigation as a formal
evidentiary proceeding. The Order also holds that Rule 25-
22.036(3), Florida Administrative Code; controls the initiation of
this proceeding. The mere fact that FPC and FPL disagree with the

1

Varney v. Florida Real Estate Commission, 515 So.2d 383 (Fla.
Sth DCA 1987):; Henry v. State Department of Administration, 431
So.2d 677 (Fla. 1st DCA 1983); Inguirv Concern¥ng Davey, 645 So.2d
398 (Fla. 1994); Wagman v, Florida Board of Medicine, 590 So.2d 12
(Fla. 1st DCA 1991); Section 120.569(2) (c¢), Florida Statutes.
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Diamond Cab Co. v. King,

Order is not a basis for reconsideration.
146 So0.2d 889 (fFla. 1962}

FPC and FPL have not met the substantive requirements under
the law of reconsideration. In addition, the companies have
failed to demonstrate that the Order is based on any mistake of
fact or law. The companies’ analyses of the Commission's
investigatory jurisdiction and their interpretation of the decision
of the Administrative Commission is wrong. It cannot seriously be
disputed that the Commission may proceed with this investigation
as & formal evidentiary proceeding. Section 350.1223, florida
Statutes grants the Commission plenary procedural jurisdiction to
effectuate its statutory obligations. Section 350.123 states:

The Commission may administer oaths, take depositions,
issue protective orders, issue subpoenas, and compel the
attendance of witnesses and the production of books,
papers, documents, and other evidence necessary for the
purpose of any investigation or proceeding.” {emphasis

added)

Section 366.05(1), Florida Statutes, authorizes the Commission
to “...require repairs, improvements, additions, and extensions to
the plant and equipment of any public utility when reasonably
necessary to promote the convenience and welfare of the public and
secure adequate service or facilities for those reasonably entitled
thereto;...” Clearly, the Commission has the explicit statutory
authority to require any public utility to add' facilities,
including supply resources, when necessary to assure adeguate
service. To do so, the Commission must necessarily investigate the
adeguacy of the facilities, in this case, planned reserve margins.

At the- Status Conference, FPC and FPL argued vociferously that
since passage of the Uniform Rules of Procedure, the Commission may
only ‘investigate’ in an informal proceeding. Therefore, they
asserted, discovery could not be permitted, there cculd be no
parties or intervenors, witnesses could not be called to testify
and no action or final order could be rendered following the
proceeding. (TR Status Conf. Pgs. 14, 15, 17, 19, 23, 25, 29, 38
& 58) The companies’ position is in direct conflict with the
Commission’s manifest authority under Chapters 350 and 366, Florida

Statutes.
FPC and FPL also misconstrue the interplay between the Uniform
Rules of Procedure and the Commission’s Rules of Procedure.

s
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Contrary to the arguments of the companies, formal cvidentiary
proceedings (or hearings involving ‘disputed issues of material
fact’) pending before the Public Service Commission are not
governed solely by Chapter 28-106. Certaln provisions of Chapter
25-22 were retained by the Commission as a result of the rulings of
the Administration Commission. Thus, Chapter 28-106 must be read
in conjunction with the remaining portions of Chapter 25-22 and the
Commission’s statutory obligations. One of the provisions retained

by the Commission is Rule 25-22.036, Initiaction of formal
Proceedings, subsection (3). The subsection states that the
Commission may, on 1fts own motion, 1issue an order or notice
initlating a proceeding. This is the procedure followed in the

instant docket.

FPC’s and FPL’s argument that because the Commisslon’s reguest
for an exception to subsection Rule 25-22.036(3), Fflorida
Administrative Code, was denied, the Rule no longer provides a
point of commencement for a formal proceeding, 1is an incorrect
interpretation of the Administration Commission’s decision. The
request for an exception was denied because subsection (3) was
deemed by the Administration Commission to be outside the scope of
Rule Chapter 28-106, Florida Administrative Code. Therefore, an

exception was not necessary. Subsection (3) has been retained by
the Commission and remains in full force and effect as evidenced by
the Commission’s recently completed rule revisions. Thus, the

provisions of Chapter 28-106, Florida Administrative Code, are
supplemental to, but do not supersede, the provisions cof Chapter
25-22, fFlorida Administrative Code, retained by the Commission.

FPC’s and FPL‘s Motions For Reconsideration do not identify a
matter of fact or law which the Commission overlooked or failed to
consider in rendering the Order. Both Motions For Reconsideration
reargue matters previously considered by the Prehearing Officer.
In addition, the Motions fail to identify a mistake of fact or law.
Therefore, we find that both Motions for Reconsideration shall be
denied.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that Florida
Power Corporation‘’s and Florida Power & Light Company’s Requests
For Oral Argument are granted. It is further
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ORDERED that Florida Power Corporation’s Motion for
Reconsideration of Order Neo. PSC-99-1274-PCO-EU, issued July 1,

1999, is denied. It is further

ORDERED that Florida Power & -Light Company’s Motion For
Reconsideration of Order No. PSC-89-1274-PCO-EU, issued July 1,
1999, is denied. It 1is further

ORDERED that this docket shall remain open pending the hearing
currently scheduled for November 2-3, 1899.

By ORDER of the florida Public Service Commission this 2nd day
of September, 1539.

4 b,
BLANCA S. BAYO, Directo@ :
Division of Records and Reporting j

(SEAL)

RVE

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission 1is required by Section
120.569(1), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief

sought.

Mediation may be available on a case-by-case basis. If
mediation is conducted, it does not affect a substantially
interested person’s right to a hearing. pu
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Any party adversely affected by this order, which is
preliminary, procedural or intermediate 1in nature, may request
judicial review by the Florida Supreme Court, 1in the case of an
electric, gas or telephone utility, or the First District Court of
Appeal, in the case of a water or wastewater utility. Judicial
review of a preliminary, procedural or intermediate ruling or order
is available if review of the final action will not provide an
adequate remedy. Such review may be requested from the appropriate

court, as described above, pursuant to Rule 9.100, Tlorids Rules of

Appellate Procedure.




BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Generic nvestlgatlon intgDOCKET NCO. $21350-=C

fne aggregate s£leCcirlc utility ORDER NO. F8C-99-1274-2C0-EU
reserve margins plannea for ISSUED: July 2, 1933
Peninsular Florida

ORDER CLARIZYING SCOPE OF PR
DOCXET PROCEDURES; AND ESTARBL]

U!o

Pursuant &tc Order No. PSC-9%-1229-PCO-EU, 1issusa June 22,
1999, a Stacus Conference and Preliminary Prehearing Conf
was held on Juns 30, 1%99. During the Conferencs :
parties raised issues challenging the nature of this docket as an
investigation being conducted as a formal evidentiary hearing,
defining the scope S ; '

.

incquiry of the dockeat a

methodology for ning a Peninsular Floriaa aggregate
electricity reser in, and challenging the Intex ven ions
granted in this v: I have consldered the arguments of the
parties and the r mendations of our staff. My fi:dihgs‘are get
forth below.

First, the argument was made that Rule 28-106.101(2,, Florida
Administrative  Code, exempts ‘investigations’ from formal
evidentiary proceedings. As such, the parties opined, this docket

an only proceed as an inLormal investigation and that therefore
discovery is inappropriate and there would ke no intervenors or
parties in this docket. Uoon consideration, I find that the Rule

does not superseds our statutory jurisdiction and responsibility to
assure the provision of adequate electricity at a reasonable cost.
Sectionsg 266.05(1), 2366.04(5), 366.05{(7) and 366.05(8), Floridsa
Statutes, invest the Commission with jurisdiction over the
planning, development and maintenance of a coordinated electric
power grid to assure an adequate and reliable source of energy for
the state. In the exercise of its jurisdiction, the Commission has
the power to, among other things, require repairs, improvements,
additions, and extensions to the plant and equipment of any public
utility when reasonably necessary to promote.the public welfare and
secure adequate service of facilities. In addition, Rule 25-
22.036(3), Florida Administrative Code, provides for the Commission
to initiate proceedings on its own motion in the execution of its
statutory duties. The purpose of this proceeding is to afiford the
Commission a full record with sufficient information upon which to
make a decision regarding the adequacy of the reserve margins

planned for Peninsular. Florida. The posit€on'advocated by the
utilities and the Florida Re lLablllty COO"dL 11l would
hinder the Public Service Commission’ apili a well-
reasonad declslion. As such, this docxet shal a formal’
evidentiary hearing investigating the elsact resarva
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Ssccion 120.57(1) (b} Florida Statutss, provides that all
varties shall have an opportunity tec respond, to present evidence
and argument on all issues involved, to conduct cross-axamination
and sucmit rebuttal evidence as well as file appropriate post-
hearing pleadings. The current procedurse established for this
docket affords these rights to all persons whose substantial

interssts may be affected by the decisicns to be made in this

ing. Moresover, I am sensitive to the dus process arguments

s re gardlnc decisions affectlng substantial interests

in the absence of the full panoply of Section 120.57, Florida

tes rights. In that regard, 1f an i

, there will be an opportun
pursuant to applicable law.
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Second, the varties argued that the scope of the investigation
is limized to a determination of a methodology for oalc&lating a
es I c

exr margin n support of theilr argument
minutes o<f the Decewmber 15, 1398, LnteLnal Ly 8

ative to the utilities’ Ten Year Site Plans. tem 6 of the
n _ s: “The Commissioners directed staff to open a docket
to consider the appropriate methodology for developing reserve
margin.” To identify the scope of this docket, the relevant
inquiry is the meaning of the word ‘methodology’. To determine a
reserve margin methodology, the Commission must investigate: (1)
the manner in which reserve margins are calculated; (2} the level
of reserve margins considered adequate for Peninsular Florids
utilities; and (3) the remedial action, if any, which must be taken
to assure adequate reserve margins. These fundamental inquiries
define the scope of the docket. Given the stated scope of this
proceeding, the issues I believe are appropriate are as set forth
in the attached List Of Issues. Former issues 1, 2, 10, and 22 (as
stated in Staff’s May 28, 1999, memorandum to the parties) have
been removed from consideration as being outside the scope of the
docket. Former issue 18 is subsumed by former issues 16 and 17 and
the analysis of minimum and maximum ranges for a reserve margin
will be made 1n those issues, now numbered as i1ssues 14 and 15.
Former issue 21 1s subsumed by former issue 16 (now numberesd lssue
14) . Because of the complexity of the issues 1n this docket, and
to assure all parties are afforded due process, additional issues
will not be added absent a demonstration of good cause.

Additiocnal matters addressed at the Conference
cf utility and intervenor testimony and the

dates ci

for filing objectlons to dlscovery I find that it
for ul estimony to be filad on
As  su *lng Motion For Zixten
Conti Revigsing Revisad Orda:
Troceg 3%-1215-PCO-EU, issusda June

[
(b
<
b
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August 16, 199%. Staii testimony and rebuttal testimony shall be
filed on August 21, 135%%, and September 13, 1399, respectively as
set forth in Order No. PSC-%9-1215-PCO-EU. In addizion, on June
23, 1999, Commission Staff propounded discovery on the partiss in
this dockct It 1s rescognized that the discovery rsquest 1is
extensive. Therefocre, the varties will be permitted a2 period of 30
daye in which to object to or seek clarification of the discovery
request instead of the ten days required by the Order Establishing

£0-PCO-EU, issued Apvril 20, 1999.

Procedure, Ovrder No. PSC—99
e s only to the June 23, 13398, staff

This enlargement of tim
discovery regquest.

(1)\]

a Electric Company filed a Motion For

On June 1C, 1995, Tamp S
Extension Of Time To Fi Tzstimony. The Motion is rendered moot
by Order No. PSC-39-1Z Co as revised by this ordsr.

Based on the is

ORDERED by C Julia L. Johnson, as FPrehearing
Officer, that this docket shall proceed as a formal evidentiary
proceeding. It is further

ORDERED  that the scope of the investigation shall be as set
forth in the body of this order. It is further

ORDERED that the issuss to be addressed in this docket, unless
modified upon a showing of good cause, are as set forth in the List
Of 1Issues attached to this order and by reference wmade a part
hereof. It is further

, ORDERED that the filing date for utility and intervenor
testimony shall be August 16, 1999. It 1is further:

ORDERED that the period of time in which to obkject to or seek
clarification of the discovery request propounded upon the parties
by Commission staff on June 23, 1999, shall be 30 days from the
date of service. It is further :

ORDERED that Tampa Electric Company’ s Motion For Extension Of
Time To File Testimony is moot.

Y
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s
]
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W
5
pae
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Q

By ORDER of Commissioner Julia L. Johnson,
Officer, this lgt day of July, 199%8.
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The Florida Public Service Commission is resguirea by Section
120.569(1), Florias Statutes, to noti parties of any
administrative hearing or judicial review of Commission crders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as cthé procsaurss and time limits that avply This notice
should not be consirued to mean all requests Icr an administrative
hearing or judicial review will be granted or rssult In the relief
sought

Mediation may be availlable on a case-by-case Dbasis. If
mediation 1s conducted, it does not affect a substantially
interested person’s right to a hearing.

Any party adversely affected by this order, which 1is
preliminary, procedural or intermediate in nature, may request: (1)
reconsideration within 10 days pursuant to Rule 25-22.0376, Florida
Administrative Cods, 1f 1issued by a Prenearing Oificer; (2)
reconsideration within 15 days pursuant to Rule 25-22.060, Florida
Administrative Code, 1f issued by the Commission; or (3] ju
review by the Florida Supreme Court, in the case cf an ele
gas or telephone utility, or the First District Court of Rppe
the case of a water or wastewater utility. A motion for
reconsideration shall be filed with the Director, Division of

Records and Reporting, 1n the form prescribed by Rule 25-22.060,
Florida Administrative Code. Judicial review of a preliminary,
procedural or intermediate ruling or order is availablie if review
of the final action will not provide an adequate remedy. Such
review may be requested from the appropriate court, as described
above, pursuant to Rule 9.100, Florida Rules of Appellate

Procadure.
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LIST OF ISSUES

Issue 1 What 1s the appropriate methodology, Zfor pl nning
purposes, for calculating reserve margins for individual
utilities and for Peninsular Florida?

Issue 2 What is the appropriate methodology, for clanning
purposes, for evaluating reserve margins for individual
utilities and for Peninsular Florida?

Issue 3 How should the individual components of an individuszl or
peninsular Florida percent reserve margin vlanning
criterion be defined
A. Capacity available at time of peak (Ex QF

capacity, firm and non-firm purchases zand non-
committed capacity). Should equipment delays be
taken intoc account?
B. Seasonal firm peak demand. Over what
(hourly, 30 min., 15 min.) should the seasona
~peak demand be determined? What 1s the

method of accounting for the diversity of
individual utilities’ seasonal firm peak den

and load uncertainty? Is sufficient
uncertainty data available and being used? How e
interruptible, curtailable, load management and
wholesale loads treated at the end of thsir tariff
or contract termination period? How should demand
and/or energy use reduction opticns be evaluated
and included in planning and setting resesrve
marging?

C. Should a percent reserve margin planning criterion
be determined on an annual, seasonal, monthly,
daily, or hourly basis?

Issue 4 How should generating units be rated (MW) for inclusion
in a Dpercent reserve margin planning criterion
calculation?

Issue 5 How should individual wutility’s reserve margins be
integrated into the aggregated reserve margin for
Peninsular Florida?

Issue 4 Should there pe a limit on the ratioc of non-fir»= lcad -o
MW reserves? II 30, whai should that razio pa:
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Igssue 11

Issue 12
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Should there pe a wminimum of supply-
determining resserve margins? I
appropriate minimum level?

Hh

What, if any, clanning criteria should be usza to asssss
the gereraticn adeguacy of individual ucilities?

‘mgort capability of Peninsu e
in measuring and evaluating ¥ Marging
liability criteria, both fcr Indiviaual

for Peninsular Florida?

llcwing utilities appropriately =zccocunt for
: and summer Cemperaturss  when
peak loads f e

ot

Zomestead

Lake Worth Utilities
Lakeland

Tallahassee

Power and Light Company
Power Corporation
Municipal Power Agency
ille Regional Utilities

e Electric Authority

Utility Authority
Jctilities Commission
Creek Improvement District
ole Electric Cooperative
El
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A.
B.
cC.
D.
E.
F

G.
H.
L.
J.
K.
L.
M.
N.
0.

C3
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Has the Florida Reliability Coordinating Council’s 15
percent reserve margin planning criterion, or any other
proposead reserve margin criterion, been adequa ested
to warrant using it as a planning critericn Zor the
review of genesration adequacy on a Peninsula Florida
basis? If the answer 1is no, what planning crite
should be used?

(&l
[¢)]
b
e
cr
U
b

What percent ressrve margin is current
of the f 7 owing utilities and 1is
provide an adesguate and reliable sour
operaticnaL and emergency purposas in

"1y O
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i
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b
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Q
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A Clzy oI Hcomestead
B Cizy of Zaxs Worth Utilities
C Cizy of Lakesland
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D. City of Tallahassee
E. Florida Power and Light Company
F. Florida Power Corporation
G. Florida Municipal Power Agencv
H. Gainesville Regional Utilities
I. Jacksonville Electric Autnorlty
J. Kissimmee Utility Authority
K. Orlando Utilities Commission
. Reedy Creek Improvement District
M. Seminole Electric Cooperative
N. Tampa Electric Company
C. Utilities Commission of New Smyrna Reach

Issue 13 How does the reliability criteria adoptea by the FRCC
compare to the reliability criteria adovted py other
reliability councils?

Issue 14 Should the Commission adopv a reserve margin standard for
individual utilities in Florida? If so, wnat snould bz
the appropriate reserve margin criteria for individual
utilities in Florida? Should there be a transition
period for utilities to meet that standard?

Issue 15 Should the Commission adopt a reserve margin standard for

Peninsular Florida? If so, what should be the
apDVObrwate reserve margin criteria for Peninsular
rlorida?

Issue 16 Should the Commission adopt a waximum reserve margin
criterion or other reliability criterion for vplanning
purposes; e.g., the level of reserves necessary to avoid
interrupting firm load during weather conditions like
those experienced on the following dates: €1/08/70,
01/17/77, 01/13/81, 01/18/81, 12/19/81, 12/25/83,
01/21/85, 01/21/86 and 12/23/892

Issue 17 What percent reserve margin is currently planned for
Peninsula Florida and is it sufficient to provide an
adequate and reliable source of energy for operational
and emergency purposes in Peninsula Florida?

short

(

Issue 18 Can out-of-Peninsular Florida power sales interfere with
the avallability of Peninsular Florida reserve capacity
to serve Peninsular Florida consumers during a capacity

tage? I1f so, now should such sales be acccunted for

isn
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1 through

Issue 19 Based on the resolution cof Issues 3
1f any, should the Commission pursue?

follow-up action,
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he aggregate electric utility ORDER NO. PSC-99-0760-PCO-
eserve margins planned for ISSUED: April 20, 1999
eninsular Florida.
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ORDER ESTABLISHING PRCCEDURE

The purpose of this docket is tc invest
aggregate eleciric utility reserve margins in cen
Tnis matter is currently set Zfor adminiscr
Sercember 28 and 29, 13599 Civen tns purross c
electric wutilitiles, as defined by Section 3
Statutes, with generating assets are appropria
proceeding ’

This Order is issued pursuant to the authority gralbed by Rule
28-106. 211, Florida Administrative Code, which provides that the
presiding officer before whom a case is pending may issue any
orders necessary to effectuate discovery, prevent delay, and
promcote the Jjust, speedy, and inexpensive determination of ail
aspects of the case.

- The scope of this proceeding shall be based upon the issues
raised by the parties and Commission staff (staff) up to and during
the prehearing conference, unless modified by the Commission. The
hearing will be conducted according to the provisions of Chapter
120, Florida Statutes, and all administrative rules applicable to
this Commigsion.

Discovery

When discovery requests are served and the respondent intends
to object to or ask for clarification of the discovery request, the
objection or request for clarification shall be made within ten
days of service of the diecovery' request. This procedure 1is
intended to reduce delay in resolving discovery disputes.

The hearing in this docket is set for September 28 and 29,
1955. Unless authorized by the Prehearing Officer for good cause
shown, all discovery shall be completed by September 14, 1999. All
interrogatories, requests for admissions, and requests for
production of documents shall be numbered sequentially in order to
facilitate their identification. The discovery requests will be
numbered sequentially within a set and any subseguent discovery
reguests will continue the sequential numbering system. Pursua

nt
To Rule 28-106.206, Florida Ad ministrative Coae, unless
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subsequently wmodified by the Prehearing Officer, the following
shall apply: interrogatories, including all subpar: "
iimited to 100, and requests for production cf documents, including
all subparts, shall be limited to 100.

Prox T idential business informaticn status is
reguested. shall be treated by the Commissicn and the parties as
ceniidential Tne IniIormation snall pe exemc: Irecw Section
229.07{1;, Florida Statutes, rending z fcrmal rulinc on such
reguest by the Commission, or upon the return of the information to
the person providing the information. If no determination of

confidentiality has been made and the information has not been made

a part of the evidentiary record in the proceeding, it shall be
returned expeditiously to the person providing the information. If
a. determination of confidentiality has beén made and the
information was not entered into the record of the procee ding, it
shall be returned to the person providing the informaticn w1tn1n
the time period set forth in Section 366.093, Florida Statutes.

Diskette Filings

See Rule 25-22.028(1), Florida Administrative Code, for the
requirements of filing on diskette for certain utilities.

Prefiled Testimony and Exhibits

Each party shall prefile, in writing, all testimony that it
intends to sponsor. Such testimony shall be typed on 8 % inch % 11
inch transcript-quality paper, double spaced, with 25 numbered
lines, on consecutively numbered pages, with left margins
sufficient to allow for binding (1.25 inches).

Each exhibit intended to support a witness' prefiled testimony
shall be attached to that witness’ testimony when filed, identified
by his or her initials, and consecutively numbered beginning with
All other known exhibits shall be marked for identification at

Drehearing conference. After an opportunity for opposing
ties to okbject to introduction of the exhibits and to cross-
mine the witness sponsoring them, exhibits may be offered into
vidence at the hearing. Exhibites accepted into evidence at the
ring shall be numbered sequentially. The pages of each exhibit
all also be numbered sequentially prior to filing with the
‘ommission.

R VR e
Hoo

Sl)}—’ oo}

o u¢]
)

(@] D‘ﬂ) o o

@]

5 coples of all testimony and axhi
n

al a 1 i
th the Director, Division of a
f bu . which 18 5:00 p.m., on the

t

IS !
mony and exhibits shall be served by mail

o]
[OR
1(5
<
O
t+
Y
}~
I
rg O
I
o >
Hh
H
Q)
[oX)
ot
W
o @
r «
-



P
AT,

ORDER NO. PS8 50 PCO-EU
DOCKET NO. &

PAGE 3

C‘

or hand delivery to all ther parties and staff no later than the
date filed with the Commission. Failure cf a party to cimely
prefile exhibits ana testimony from any witness in acccrdance with
the foregoing require ents may bar admission of such exhibits and
testimony.

AL ccket ghall file a prenearing statement.
Szaff wil hearing statemenc Thne oricinal and LS
ccpies of statement shall ke vreii_ea with tne
Director of the Divisl Records and Reporting by tne close of
business, 5:00 p.m., on the date due. A copy of the
prehearing statement shall be served on all other parties and staff

nc later than the date it is filed with the Commissior.. Failure of
a party to blmeLv rﬁ-e a prehearing statement shall ke a2 waiver cof
any issue not raised by other parties or by the Commission. In
addition, such failure shall preclude the party from presenting
testimony in support of its position. Such prehearing statements
shall set forth the following information in the secuence listed
below.

{(a) The name of all known witnesses that may be called
by the party, and the subject watter oI their

testimony;
(b) a description of all known exhibite that may be
used by the party, whether they may be identified

;
d

on a compcosite basis, and the witness spensoring
ch

(c) a statement of basic position in the proceeding;

(d) a statement of each question of fact the party
ccneiders at issue, the party‘s position on each
such issue, and which of the party’s witnesses will
address the issue;

(e) a statement of each question of law the party
considers at issue and the party’s position on each
such issue; '

(f) a statement of each policy question the va
considers at issue, the party’s position on ea
such i1ssue, and which of the party’'s witnessss will
address the issue;

{g) & statement of lssues that have pbeen stipulated to
. . .
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(h) a statement of all pending motions or other matters
the party seeks action upcon; and
(1) a statement as to any requirement set forth in this
order that cannot be complied with, and the reasons
therefore.
trensaring Conference
Furvsuant to Rule 28-106.209, Flcrida Administrative Code, 3
prenearing conference will pe hela on September 8, 193%%, &t the
Betty Easley Conference Center, Room 152, 4075 nspLanade Way,
Tallahassee, Florida. Any party who fails to attend the prehearing
conference, unless excused by the Prehearing Officer, will have
waived all issues and positions raised in that party's prehearing
statementc.’

Prenhearing Procedure: Waiver of Issues

Any i1ssue not raised by a party prior to the issuance of the
prehearing order shall be waived by that party, except for good
cause shown. A party seeking to raise a new issue after the
issuance of the prehearing order shall demonstrate that: it was
unable to identify the issue because of the  complexity of the
matter; discovery or other prehearlpg procedures were not adequate
to fully develop the issue; due diligence was exercised to obtain
facts touching on the issue; information obtained subsequent to the
issuance of the prehearing order was not previously available to
enable the party to identify the issue; and introduction of the
issue could not be to the prejudice cr surprise of any party.
Specific reference shall be made to the information received, and
how it enabled the party to identify the issue.

Unless a matter 1s not at issue for that party, each party
shall diligently endeavor in good faith to take a position on each
issue prior to issuance of the prehearing order. When a party is
unable to take a position on an issue, it shall bring that fact to
the attention of the Prehearing Officer. If the Prehearing Officer
finds that the party has acted diligently and in good faith to take
a position, and further finds that the party's fallure to take a
position will not prejudice other parties or confuse the
proceeding, the party may maintain "no position at this time" pricr
to hearing and thereafter identify its position in a post-hearing
statement of issues. In the absence of such a finding by the
Prehearinc Officer, the party shall nave waived the entire issue.

’ew an 1ssue and position have been properly identified, any party
ay acopt that issue and position in its post-hearing statement.

ment Identifilication
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To facilitate the management of documents in this docket,
xhibits will be numbered at the Prehearing Conference. Each
eAnlD;p submitted shall have the following in the upper right-nand
corner: the docket number, the witness’s name, the wora "Exhibit”
followed by a blank line for the exhibit number and the title of
the exhibit.

i example of the typical exhikit identificaticn Iormat i

|
N
4]

[

C.o_CWs !

Docket No. 12345-
J. Doe Exhibit No.
Cost Studies for Minutes of Use by Time of Day

Controlling Dates

The following dates have been established to govern the key
activities of this case.

1) Utility’s direct testimony and

exhibits ‘ June 14, 1999
2) Intervenors’ direct testimony and
exhibits July 6, 1998
3) Staff’s direct testimony and
exhibits, 1if any July 19, 1989
4) Rebuttal testimony and exhibits August 2, 1999
5) Prehearing Statements August 13, 193883
6) Prehearing Conference September 8, 1933
7) Hearing September 28 - 28, 1999
8) Rriefs October 20, 1999

Use of Confidential Information At Hearing

It is the policy of this Commission that &all Commission
hearings be open to the public at all times. The Commission also
recognizes its obligation pursuant to Section 366.093, Florida
Statutes, to protect proprietary confidential business information

from leCWOsuve outside the proceeding Any party wishing to use
any DVOD“1etary confidential business lnLormatlon as that term is
defined 1in Section 2366.093, Flor da Statutes, shall notify the

ime of the-

ater than

rehearing Officer and all parties of recora by the <
Prehearing Conference, or if not known at that time, nc
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seven (7) days pricr to the beginning of the hearincg. The notice
shall include a procedure to assure that the confidential nature of
the information is preserved as required by statute. Failure of
any party to comply with the seven-day requirement described above
shall be grounds to deny the party the opportunity to present
evidence which is proprietary confidential business information
When confidencial information is used in the hearing, parties
must have cories fcr the Commissioners, necessary sgzz2ff, and the
Ccurt Repcrzer, in senvalcpes clearly markec wizn zhe rmaturs ¢l Tne
contents 'y party wishing to examine the confidential material
that is not subject to an order granting confidentiality shall be
provided a copy in the same fashion as proviced to the
Commiseioners, subject to execution of any appropriate protective
agreement with the owner of the material. Counsel and witnesses
are cautioned to avoid verbalizing confidential information in such
a way that would compromise the confidential Informaticn.
Therefore, confidential information should be presented by written
exhibit when reasonably possible to do so. At the conclusion of

that portion of the hearing that involves confidential information,
all copies of confidential exhibits shall be returned to the
proffering party. If a confidential exhibit has been admitted into
evidence, the copy provided to the Court Reporter shall be retained
in the Division of Records and Reporting’s confidential files.

Post -Hearing Procedure

- BEach party shall file a post-hearing statement of issues and
positions. A summary of each position of no more than 50 words,
set off with asterisks, shall be included in that statement. If =
party’s position has not changed since the dissuance of the
prehearing order, the post-hearing statement may simply restate the
prehearing position; however, if the prehearing position is longer
than 50 words, it must be reduced to no more than 50 words. I1f a
party fails to file a post -hearing statement in conformance with
the rule, that party shall have waived all issues and may be
diemissed from the proceeding.

pursuant toc Rule 28-106.215, Florida Administrative Code, a
party’'s proposed findings of fact and conclueions of law, if any,
statement of issues and positions, and brief, shall together total
no more than 40 pages, and shall be filed at the same time.

RBased upon the foregoing, it is

ORDERED by Commissioner Julia L. Johnson, as Prehearing
Officer, that the provisicns of this Order shall covern this
proceeding unless modified by the Commission.
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By ORDER of Commissioner Julia L. Johneson, as Prehearing
Officer, this 20th day of April, 1399.

Je/ Julia L. Jchnson
JULIA L, JOHNSON
Commissioner and Prehearing Officer
This is a facsimile copy. A signed
copy of the order may be obtained by
calling 1-850-413-6770.
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NOTICE OF FURTHEER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.569(1), Florida  Statutes, to notify parties of any
administrative hearing or judicial review of Commiseion orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. Thie notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought .

Mediation may be available on a case-by-case basis. If
mediation is conducted, it does not affect a substantially
interested person’s right to a hearing.

Any party adversely affected by this order, which 1is
preliminary, procedural or intermediate in nature, may regquest: (1)
veconsideration within 10 daye pursuant to Rule 25-22.0376, Florida
Administrative Code, if 1issued by a Prehearing Officer; (2)
reconsideration within 15 days pursuant to Rule 25-22.060, Florida
Administrative Code, if issued by the Commission; or (3) judicial
review by the Florida Supreme Court, in the case of an electric,
cas or telephone utility, or the First District Court of Appeal, in
rhe case of a water or wastewater utility. A motion for
reconsideration shall be filed with the Director, Division of

C

Records and Reporting, in the form prescribed by Rule 25-22.060,
rlorida Acministrative Code. Judicial review of a preliminary,
precedural or intermediate ruling cr order 1s avallable 1f review
cf the final action will not provide an adequate remedy. Such
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review may be requested from the appropriate court, as described
above, pursuant to Rule 9.100, Florida Rules of Appellate
Procedure.
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In re: Generic investlgatlon into|DCCKET NO. 9818%0-EU
che aggregate electric utility ORDER NO. PSC-9%-1042-PCC-EU
regserve margin lanned for ISSUED: May 21, 19939

b

P
ida.

Peninsular Flo

REVISED ORDER ESTARBLISHING PROCEDURE

On April 20, 1999, Order No. PSC-99-0760-PCO-EU establishing
orocedure was ilssued in this docket. During the May 13, 1999,
Commission Workshop on Merchant Plants, substantive issues toc be
addressea in this generic investigation were discussed. In order
to better accommedate the preparaticn of testimony and to include
those relevant discussions 1in testimony for this case, the
feollowing dates have besen revised.

Controlling Dates

The following dates have been established to govern the key
activities of this case.

1. Utility’s Direct Testimony and

Exhibits July 6, 1999
2. Intervenors’ Direct Testimony and

Exhibits July 19, 1999
3. Staff’s Direct Testimony and

Exhibits, 1f any August 2, 1999
4. Prehearing Statements August 13, 1999
5. Rebuttal Testimony and Exhibits August 19, 1999
6. Prehearing Conference September 8, 1999
7. Last Day to Conduct Discovery September 17, 1999
8. Hearing September 28-29, 1999
9. Briefs Filed October 20, 1999

Based on the foregocing, it is
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ORDERED by Commissioner Julia L. Johnson, as Prehearing
Officer, that the revised dates set forth in the tody I this order

are hereby approved.

By ORDER of Commissioner Julia L. Johnson, as Prehearing
Officer, this 21st day of May, 139389.

/s/ Julia L. Johnson
JULIA L. JOHNSON
Commissioner and Preheaving Officer

This 1s a facgimile cczv. A
copy of the order may s obta
calling 1-850-413-6770.

(S EAL)

NOTICE QF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.569(1), Florida Statutes, to notify ©partiss of any
administrative hearing or judicial review of Commissicn orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an aaministrative
hearing or judicial review will be granted or result in the relief

sought .

Mediation may be available on a case-by-case basis. If
mediation 1is conducted, 1t does not affect a substantially
interested person’s right to a hearing.

Any party adversely affected by this order, which 1is
preliminary, procedural or intermediate in nature, may request: (1)
reconsideration within 10 days pursuant to Rule 25-22.0376, Florida
Administrative Code, 1f 1issued by a Prehearing OCificer; (2)

reconsideration within 15 days pursuant to Rule 25-22.060, Florida
Administrative Code, 1f issued by the Commission; or .3) judicial
review by the Florida Supreme Court, in the case of an electric,

gas or telephone utility, or the First District Court oI Avpeal, in
the cazse of a water or wastewater utility. L woticn - for
reconsideracion shall be filed with the Direcior, Zivision of
Records and Reporting, in the form prescribed py Ru.s 23-22.060,
Florida Administrative Codé Judicial review SI & Traliminary,
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procedural or intermediate ruling or order 1is availlabkle 1if review

of the final action will not provide an adequate remedy. Such
review may be requested from the appropriate court, as described
above, pursuant toc Rule 9.100, Florida Rules <¢I Appellate

Procedure.
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BEFORE THE FLORIDA PUBLIC SERVICE COMM;SSION

IN RE: Generic Investigation )  DOCKET NO. 981830-EI
Into the Aggregate Electric ) DATE: JULY 12, 1999
Utility Reserve Margins Planned )

for Peninsular Florida

MOTION FOR RECONSIDERATICN OF ORDER
CLARIFYING SCOPE OF PROCEEDING;
DOCKET PROCEDURES; AND ESTABLISHING ISSUES

Florida Power & Light Company (“FPL"”), pursuant to Rule 25-
22.0376, Florida Administrative Code, and the procedures presented
by the Prehearing Officer at the Status Conference and Preliminary
Prehearing Conference held on Juﬁe 30, 1999 hereby files this its‘
Motion for Reconsideration of Order PSC-99-1274-PCO-EU, in support
‘'of this Motion for Reconsideration FPL states as follows:

I. Backaround Of This Docket

This generic investigation docket was initiated pursuant to
the directions given by this Commission at its Internal Affairs
meeting held on December 15, 1998.- There, the Commission directed

the Staff to open a docket to consider the “appropriate methodology

for developing reserve margin.” The style of this docket, Docket

No. 9818%0-EU is:
“In Re: Generic investigation into the
aggregate electric utility reserve margins

planned for Peninsular Florida.”

1



On December 17, 1998, the Commission _Staff submitted a form

“Request to Establish Docket” with the suggested docket title

being:

“Generic Investigation Into The Aggregate
Electric Utility Reserve Margins Planned For
Peninsular Florida.”

Subsequent to the initiation of this docket, the Staff
solicited issues addressing reserve margins from participants
including not only public utilities in the state of Florida
supplying electric service but also from developers of merchant
plant facilities. Later, at a meeting initiated by the Staff on
March 18, 1999, the Staff by memo communicated the following to all

participants in the docket:

“Because merchant power plants may be a
solution to Peninsular Florida’s questionable
planned reserve margin, Staff plans to drop
Issues 1-25 which were published in its issue
list dated March 1, 1999. We will retain
issue 26 (renumbered below as issue 10) and
add the following issues relating to merchant
power plants. Please be prepared to discuss
these issues and any other merchant plant
issues at the issue identification meeting on

'~ March 18, 1999. Former issue 27 has been
revised.” (Emphasis added)

Thus, at this stage, the Staff’s direction, was to eliminate issues
previously circulated addressing the reserve margin methodology
and, specific questions on reserve margin calculations. Notably,
the “new” issue 1 proposed by the Staff and an apparent
substitution for the original concern about reserve margin

methodology was the following:
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“Should a 10% merchaqt plant reserve margin pe

added to the FRCC's 15% reserve margin

criterion?”
Nearly a month later, an Order Establishing Procedure (Order No.
PSC-99-0760-PCO-EU) was entered on April 20, 1999. A copy of this
Order is attached to FPL’s Motion for Reconsideration. The Order
Establishing Procedure did a number of things which reflected an
intent to conduct the proceeding in this docket not as a Generic
Investigation but as one determining or affecting the substantial
interests of public utilities in Florida. This Order also stated
that reliance was placed upon Rule 28-106.211, Fla. Admin. Code for
authority for the actions therein taken. This rule is a part of
the recently effective “Uniférm Rulés of Procedure” (adopted by the
Administration Commission pursuant to the 1996 revisions to the
Administrative Précedure Act). Notably, Rule 28-106.211, on which
reliance was placed, appears in Part II entitled “Hearings

Involving Disputed Tssues of Material Fact” of Chapter 28-106

entitled “Decisions Determining Substantial Interests.”

ITI. FPL’s Position In This Docket

FPL 1is presenting in good faith its concerns as to the
direction that this docket might be taking. FPL’s position was
that the Commission opened a “Generic investigation docket.” As
such, it was FPL's understanding and belief that the docket was to

be conducted as an investigation and not as .a proceeding to affect

3
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or determine FPL's sgbstantial interests. Therefore, FPL did not
advocate or believe that it was advocating a position that would
“hinder the Public Service Commission’s ability to make a well
reasoned decision” in this docket or elsewhere which the Oxder
Clarifying Scope of Proceeding has concluded.

To the contrary, FPL wished to point out, and wished to
protect 1its interests in doing so, that the Commission had
initiated a generic investigation and that, in FPL’s belief, to
convert the docket from an investigation to a determination of
FPL’'s substantial interests would be a violation of the
Administrative Procedure Act, and the Uniform Rules of Procedure.
Not only would this action have implications on the due process
rights of Florida Power & Light, but would alsc have implications
should there be judicial review as called for by Section 120.68,

Florida Statutes.

IIT. Specific Reconsideration Regquested

The Order Clarifying Scope of Proceeding states:

“(1) Rule [28-106.101(2)] does not supersede
our statutory jurisdiction and responsibility
to assure the provision of adequate
electricity at reasonable cost; and, that
paragraph(2) Rule 25-22.036(3), Fla. Admin.
Code, provides for the Commission to initiate
proceedings on its own motion in the execution
of its statutory duties.”

The Order states the following in support of the decision that

“...this docket shall proceed as a formal evidentiary hearing
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investigating the electric utility reserve margins.”

FPL specifically seeks reconsideration of this decision and
the quoted conclusions presented in support thereof.

It was not argued by FPL that 28-106.101(2) ‘“exempts
vinvestigations” from formal evidentiary proceedings.” Instead,
FPL pointed out that, as previously set out above, Rule 28-106.211,
on which the April 20, 1999 Order Establishing Procedure

specifically relied for authority, is applicable to and only to

Decisions Determining Substantial Interests and then, only where
there are to be Hearings Involving Disputed Issues of Material
Fact.

This Rule is not applicable to agency investigations. FPL
wanted to point out to thé Commission in its prior argument that

the rule upon which specific reliance for authority was placed

could not be relied upon as authority in an investigation because,

Rule 28-106.101, states specifically:

“This chapter [chapter 28-106] applies to all
proceedings under chapter 120 except _as
follows: ...(2) agency investigations or
determination of probable cause preliminary to
agency action; and”. (Emphasis added)

In addition, FPL wished to point out that Section 120.57(5),

Florida Statutes states:

«This Section [Section 120.57, Fla. Stats.]
does not apply to agency investigations
preliminary to agency action.” (Emphasis
added) . ’
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Thus, the Order Establishing Procedure in an investigation

docket specifically relied upon a rule which by its express terms,
does not apply to agency investigations.
In its argument on the direction of this proceeding, FPL did not
argue or assert that Rule 25-22.036(3) did not proviae authority
for the Commission to initiate an investigation. = FPL's position
was that an investigation had been initiated and it should be
conducted as such.

Instead, after FPL’'s oral argument, the Staff maintained that
Rule 25-22.036(3) provided the requisite authority to the
Commission to initiate a proceeding on its own motion, to determine:
FPL‘'s substantial interests. FPL‘s position was that the
Commission had not initiaﬁed that kind of proceeding in any event
but had it sought to do so, Rule 25-22.036(3), did not provide the
necessary authority. FPL pointed out that Rule 25-22.036(3) did
not and could not apply to proceedings determining or affecting the
substantial interests of a party.  Quite simply, this rule, was
displaced by the Uniform Rules and the Commission’s request for an
exception was denied by the Administration Commission. It can no
longer apply to proceedings affecting substantial interests or be
the basis for initiation of such proceedings.

FPL submits and asks that the Commission reconsider the basis
for the conclusion as to how this proceeding will be conducted

including the conclusion as to the application of the Florida



Administrative Procedure Act establishing Uniform Rules of
Procedure, the applicable Uniform Rules of Procedure adopted by the
Administration Commission, the denial of the Public Service
Commission’s request for an exception to the Uniform Rules of
Procedure for its Rule 25-22.036(3), and the confirming
representation by the Commission and Commission Staff that Rule 25-
22.036(3) [was 25-22.036(6)] only applied to matters preliminary to
or independent of the determining of the substantial interests of
a party or final action affecting the interest of a party.

IV. Scope of Docket

FPL further respectfully reqguests reconsideration of the

conclusion that the scope of this docket will be:

“...the manner in which the reserve margins

are calculated; (2) the level of reserve

margins considered adequate for Peninsular

Florida utilities and (3) the remedial action,

if any, which must be taken to assure adequate

reserve margins.”
FPL does not believe that these areas are necessarily or by
implication within the meaning of the word “ a methodology”. FPL
does not guestion in this docket the Commission’s authority to
investigate reserve margins either narrowly or broadly. FPL does
maintain however that, as previously stated, this docket is an
investigation, an investigation of reserve margin methodology.
Although the Commission may choose to expand the scope of the

docket, FPL respectfully submits that it has not yet done so, and,

that it certainly has not taken action to initiate a proceeding to

7



affect the substantial interests of public utilities including
Florida Power & Light Company as has been stated. If the’
Commission wishes to pursue this as a generic investigation then
the matter would be conducted in an informal way. This permits the
Commission to pursue the guestions it has and, as it has in other
instances, obtain necessary data through Commission data requests.
On the other hand, as an informal proceeding, there are no parties,
intervenors or formal discovery. FPL Dbelieves that this
investigation mode is the most appropriate way to proceed at thié

time and before possible rulemaking or Proposed Agency Action.

WHEREFORE, FPL respectfully requests that this Commission
reconsider the Order Clariinng Scope of Proceeding, et seq. [Order
No. PSC-99-1274-PCO-EU] as provided by Rule 25-22.0376, Florida
Administrative Code (a provision of the Commission’s rules of
procedure for which an exception or exemption was granted by the
Administration Commission) and as discussed at the Status and
Preliminary Prehearing Conference held on June 30, 1999.

Respectfully submitted,

STEEL HECTOR & DAVIS LLP
Suite 601

215 South Monroe Street
Tallahassee, FL 32301
Attorneys for Florida Power
& Light Company

g

Matthew M. Childs, P.A
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the aggregate electric utility ORDER NO. PFSC-%9-0760-PCC-EU
reserve margins planned for ISSUED: April 20, 19995
Peninsular Florida.

Trhe vpurpcse of tnis docket 1s to Investigate plannad,
aggregace electric utillty reserve margins in peninsular Floriaa
This matter 1s currently set for administrative hearing on
Sevtemper 28 and 29, 1995. Cilven tne gurpose ol Thls GCckel, a--
sleccric utilities, as defined by Section 366.02(2), Florida
Statutes, with generating assets are appropriate parties in tnie
rrocesding .

This Order is issued pursuant to the authority granted by Rule
28-106.21%7, Florida Administrative Code, which provides that the
presiding officer before whom a case 1s pending may issue any
orders necessary to effectuate discovery, prevent delay, and
promote the just, speedy, and inexpensive determination of zll

aspects of the case.

The scope of this proceeding shall be based upon the issues
raised by the parties and Commission staff (staff) up to and during
the prehearing conference, unless modified by the Commission. The
hearing will be conducted according to the provisions of Chapter
120, Florida Statutes, and all administrative rules applicable to
this Commission.

Discovery

When discovery reguests are served and the respondent intend
to object to or ask for clarification of the discovery reguest, th
objection or request for clarification shall be made within ten
days of service of the discovery request. This procedure is
intended to reduce delay in resclving discovery disputes.

The hearing in this docket 1s set for September 28 and 29,
1999%. Unless authorized by the Prehearing Officer for gcod cause
shown, all discovery shall be completed by September 14, 1599. All
interrogatories, requests for admissions, and requests ZIor
production of documents shall be numbered sequentially in order to
facilitate their identification. The discovery requests will be
numbered sequentially within a set and any subsequent discover
requests will continue the seguential numbering system. Purs
to Rule 28-106.206, Florida Administrative Code, unl

1
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subsequently modified by the Prehearing Officer, the following
shall apply: interrogatories, including all subparts, shall be
limited to 100, and requests for producticn of documents, including
all subparts, shall be limited to 100.

Any information provided pursuant tc a discovery regusst Iox
which prcprietary confidential business informaclicon status is
recuested shall be zreated by the Commission and the rarties as
confidential. The information shall e exempt from Ssctiion
119.07(1), Florida Statutes, pvending a formal =ruling con such
regquest by the Commission, or upon tne return of the informaticn o
the person providing the information. If no determinaticn of
confidentiality has been made and the infcermaticon has not resen made
a part of the evidentiary record in the proceeding, it shall be
returned expeditiously to the person providing the information. If
a determination of <confidentiality has been made and the
information was not entered into the record of the proceeding, it
shall be returned to the person providing the information within

8

the time period set forth in Section 366.093, Florida Statute

Diskette Filings

See Rule 25-22.028(1), Florida Administrative Code, for the

requirements of filing on diskette for certain utilities.

Prefiled Testimony and Exhibits

Each pvarty shall prefile, in writing, all testimony that it
nds to sponsor. Such testimony shall be typed on & ¥ inch x 11
d

inte
inch transcript-quality paper, double spaced, with 25 numbere
lines, on consecutively numbered pages, with left margins
sufficlent to allow for binding (1.25 inches).

Bach exhibit intended to support a witness' prefiled testimon
shall be attached to that witness’ testimony when filed, identified
by his or her initials, and consecutively numbered beginning with

1. All other known ex hWblts shall be marked for identification at
the prehearing conference. After an crportunity for oovposing
parties to object to introduction of the exhibits and to cross-
examine the witness sponsoring them, exhibits may be offered into
evidence at the hearing. Exhibits accepted into evidence at the
hearing shall be numbered sequentially. The pages of each exhibit
shall also be numbered sequentially prior to filing with the
Commission.

An original and 15 copies of all testimony and exhibits shall
R

be prefiled with the Director, Division c¢i Records and Regorting,
by the close of business, which is 5:00 ©».m., on the date cue P2\
copy of all prefiled testimony and exhibite shall be served py mail
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or hand delivery to all other parties and staff no later than the
date filed with the Commission. Failure of a party to timely
prefile exhibits ana testimony from any witness in accocrdance with
the foregoing “equ1¢ements may bar admission of such exhibites and
testimony.
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cords and Repor:ing by the close o
m., on the date due. A ¢
shall be served on all other parties and staff
5e it is filed with the Commission. Failure of
X 3 e a prehearing statement shall be a waiver of
any issue nct raised by other parties or by the Commission. In
addition, such failure shall preclude the party from presenting
testimony in support of its position. Such prehearing statements
shall eet forth the following information in the sequence listed
below. ‘

(a) The name of all known witnesses that may be called
by the party, and the subject matter of their
testimony;

(b) a description of all known exhibits that may be
used by the party, whether they may be identified
on a composite basis, and the witness sponsoring
each;

statement of basic position in the proceeding;

0
W

(d) a statement of each question of fact the party
considers at issue, the party’s position on each
such issue, and which of the party’'s witnesses will
address the issue;

(e) a statement of each question of law the party
considers at issue and the party’s position on each
such issue;

(f) a statement of each policy question the party
considers at issue, the party's position on each
guch issue, and which of the party's witnesses will
address the issue;

lg) & scatement of issues that have besn stipulazsd to
£y the pvarties
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(h) a statement of all pending motions or other matters
the party seeks action upon; and
(1) a statement as to any regquirement set forth in this
corder that cannot be complied with, and the reasons
therefore.
Prenearinc Conference
Pursuant to Rule 28-106.209, Florida Administrazive Code, 3
prenearing conference will bpe ﬁc;d cnn September 8, 15%%%, &z the
Betty Easley Conference Center, Room 152, 4075 Esplanade Way,
Tallahassee, Florida. Any party who fails to attend the prehearing
conference, unless excused by the Prehearing Officer, will have
waived all issues and positions raised in that party's prehearing
statement

Prehearing Procedure: Waiver of Issues

Any lssue not railsed by a party prior to the issuance of the
prehearlnc order shall be waived by that party, except for good
cause shown. A party seeking to raise a new issue after the
issuance of the prehearing order shall demonstrate that: it was
unable to identify the issue because of the complexity of the
matter; discovery or other prehearing procedures were not adequate
to fully develop the issue; due diligence was exercised to obtain
facts touching on the issue; information obtained subsequent to the
issuance oi the prehearing order was not previcusly available to
enable the party to identify the issue; and intrcduction of the
issue could not ke to the prejudice or surprise of any party.
Specific reference shall be made to the information received, and
how it enabled the party to identify the issue.

Unless a matter is not at issue for that party, each party
shall di‘*g“ntly endeavor in good faith to take a position on each
issue pricr to issuance of the prehcarlng order. When a party is

unable to take a position on an issue, it shall bring that fact to
the attention of the Prehearing Officer. If the Prehearing Officer
finds that the party has acted diligently and in good faith to take"
a position, and further finds that the party’s failure to take a
position will not prejudice other parties. or confuse the
proceeding, the party may maintain "no position at this time" prior
to hearing and thereafter identify its position in a post- hearing
statement of issues. In the absence of such a finding by the
Prehearing Officer, the party shall have waived the entcire issue.
When an issue and position have been Droperly identifiec, any parcy
may adopt that issue and position in its post-hearing stazement.

Document Identification
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To facilitate the management of documents in this docket,
exhibits will be numbered at the Prehearing Conference. Each
axhibit submitted shall have the following in the upper right-hand
corner: the docket number, the witneses’s name, the word "Exhibit"
followed by a blank line for the exhibit number and the title of

the exhibit

An example of the cypical exhibit identification Icormat 1s as
foillows
Docket No 12345—TL
J. Doe Exh bit No.
Cost Studies for Minutes of Use by Time of Day

Contrclling Dates

, The following dates have been established to govern the key
activities of this case.

1) Utility’ s 'direct testimony and

exhibits June 14, 1999
2) Intervenors’ direct testimony and
exhibits July 6, 1999
3) Sgtaff’s direct testimony and
exhibits, 1if any July 1%, 1995
4) Rebuttal testimony and exhibits August 2, 1999
5) Prehearing Statements August 13, 1998
6) Prehearing Conference September 8, 1999
7) Hearing September 28 - 29, 1999
8) Briefs October 20, 1999

Use of Confidehtial Information At Hearing

It is the policy of this Commission that all Commission
hearings be open to the public at all times. The Commission also
recognizes ite obligation pursuant to Section 366.093, Florida
Statutes, to protect proprietary confidential business 1nFovmatlon
from disclosure outside the proceeding. 2Any party wishing to use

any wvopmetary confidential business information, as that cerm is
defined in Section 366.093, Florida Statutes, shall notify cthe
chearing Officer and aWL parties of record by the time of

ea ch
ehearing Conference, or if not known at that time, no later than

e

L
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seven (7) days prior to the beginning of the hearing. The notice
shall include a proce dure to assure that the confidential nature of
the information is preserved as required by statute. Failure of

any party to comply with the seven-day requirement described above
shall be grounds to deny the party the cpportunity tc present

evidence which is rroprietary confidential business informatlion.
Wwhen confidenzial information is used in
must have copies Zcr the Commissicners, neces
Court Repcrter, in anve Tc“es clearly marked wi e
centents Any party wishing to examine the CO“';dent;a_ materiay
that is not subject to an order granting confidentiality shall be
provided a copy in the same fashion as provided tc the
Commissioners, subject to execution of any appropriate protective
agreement with the owner of the material. Counsel and witnesses
are cautioned to avoid verbalizing confidential informaticn in such
a way that would compromise the confidential infocrmation.
Therefore, confidential information should be presented by written
exhibit when reasonably possible to do so. At the conclusion of

that portion of the hearing that involves confidential information,
all copies of confidential exhibits shall be returned to the
proffering party. If a confidential exhibit has been admitted into
ev1dence, the copy. provided to the Court Reporter shall be retained
in the Division of Records and Reporting‘s confidential files.

Pogt-Hearing Procedure

Each party shall file a post-hearing statement of issues and
positione. A summary of each position of no more than 50 words,
set off with asterisks, shall be included in that statement. If &
party's position has not changed since the issuance c¢I the
prehearing order, the post-hearing statement may simply restate the
prehearing pOSlLlO“; however, if the prehearing position is longer
than 50 words, it must be reduced to no more than 50 words. If =a
party fails to fil a post-hearing statement in conformance with
the rule, that party shall have waived all issues and may be
dismissed from the proceeding.

Pursuant to Rule 28-106.215, Florida Administrative Code, a
party’s proposed findings of fact and conclusions of law, 1f any,
‘statement of issues and positions, and brief, shall together total
no more than 40 pages, and shall be filed at the same time.

Based upon the foregolng, 1t is
isgsioner Julia L. Johnson,

i
that tne prcvisions of this Order shall
11 d by the Commission. )

ﬂ)
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By ORDER of Commissioner Julia L. Johnson, as Prehearing
OCfficer, this 20th day of April, 13899.

/e/ Culia 1. Johnson
JULIA 1. JOENECN
Commissioner anda Prehearing Officer
This s a facsimile cocpy A signed
copy of the crder may ke obtained by
calling 1-850-413-6770

(SEAL)

LJP/RVE

NOTICE OF FURTHER PROCEEDINGS QR JUDICIZI REVIEW

The Florida Public Service Commission is required by Section
120.569 (1), Flerida  Statutes, to notify parties of any
administrative hearing or judicial review of Commission ordere that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought .

Hh

Mediation may be available on a case-by-case basis. I
mediation 1s conducted, it dces not affect a substantially
interested person’s right to a hearing.

Any party adversely affected by this order, which 1is
preliminary, procedural or intermediate in nature, may request: (1)
reconsideration within 10 days pursuant to Rule 25-22.0376, Florida
Administrative Code, 1if 1issued by a Prehearing Officer; (2)
reconsideration within 15 days pursuant to Rule 25-22.060, Florida
Administrative Code, if issued by the Commission; or (3) judicizl
review by the Florida Supreme Court, in the case of an electric,
gas or telephone utility, or the Plrsv District Court of Appeal, in
the case oL a water or wastewater utility. A motion for
reconsideration shall be filed with the Director, Division of
Recoras and Reporting, in the form prescribed by QULQ 25-22.060,
Florida Administrative Code. Judicial review cf a Drel‘mlna“v,
pLocvd“ ral or intermediate ruling or order i ilable 1f review
of the £final action will not prcvide an adequa'e remedy . Such



o : s :Florida Power & Light Co.
{ 4 fAttachment |
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review may be requested from the appropriate court, as described
above, pursuant to Rule 9.100, Florida Rules of Appellate
Procedure.



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

DOCKET NO. 9818S80-EI
DATE: JULY 12, 1998

IN RE: Generic Investigation )
Into the Aggregate Electric )
Utility Reserve Margins Planned )
for Peninsular Florida )

REQUEST FOR ORAL ARGUMENT

Florida Power & Light Company ("FPL"), respectfully requests
that oral argument be held on its Motion for Reconsideration and,
in support therecf states:

1. Rule 25-22.0376, Fla. Admin. Code provides for oral
argument “at the discretion of the Commission.”

2. FPL submits that oral argument would be helpful in
addressing the matters at issue; matters which are of substantial
procedural significance.

Respectfully submitted,

STEEL HECTOR & DAVIS LLP
Suite 601

215 South Monroe Street
Tallahassee, FL 32301

Attorneys for Florjda Power
& Light Company

By J

Matthew M. Childs, P.A.
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CERTIFICATE OF SERVICE
DOCKET NO. 981890-EU

I HEREBY CERTIFY that a true and correct copy o:
Light Company's Motion for Reconsideration and Request
has been furnished by Hand Delivery*, or Facsimile/Electronic mailing**
this 12% day of July, 1999 to the following. In addition a copy has been

sent by U.S. Mail.

Robert V. Elias, Esqg.*
Leslie J. Paugh, Egqg.
Division of Legal Services
FPSC

2540 Shumard Oak Blvd.
Room 370

Tallahassee, FL 32399

James D. Beasley, Esqg.*
Ausley & McMullen

227 South Calhoun Street
P.O. Box 391
Tallahassee, FL 32301

Thornton J. Williams, Esqg.*
Thornton Williams & Assoc. .
P.O. Box- 10109

215 South Monroe St. #600A
Tallahassee, FL 32302

Robert Scheffel Wright, Esqg.*
John T. LaVia, III, Esqg.
Landers and Parsons, P.A.
P.O. Box 271

Tallahassee, FL 32302

John Roger Howe, Esqg.*
Office of Public Counsel
111 West Madison Street
Room 812

Tallahassee, FL 32399

Roy C. Young, Esqg.*

Young, .van Assenderp et al.
225 South Adams Street, #200
. Tallahassee, FL 32301

Fla. Public Utilities Co.**
Mr. Jack English

401 South Dixie Highway
West Palm Beach, FL 33402

Debra Swim, Esqg.*

Ms. Gail Kamaras

LEAF

1114 Thomasville Rd. Suite E
Tallahassee, FL 32303

Jim McGee, Esqg.**
Florida Power Corp.

P.0O. Box 14042

St. Petersburg, FL 33733

Jeffrey Stone, Esqg.**
Beggs & Lane

P.O. Box 12950
Pensacola, FL 32576

Joseph A. McGlothlin, Esqg.*
Vicki Gordon Kaufman, Esg.
McWhirter Reeves

117 South Gadsden Street
Tallahassee, FL 32301

John W. McWhirter, Jr., Esqg.**
McWhirter Reeves

Post QOffice Box 3350

Tampa, FL 33601-3350

Frederick M. Bryant, Esqg.*
General Counsel

Fla. Municipal Power Agency
2010 Delta Boulevard
Tallahassee, FL 32315

Ms. Michelle Hershelx*

Fla. Electric Cooperative Assoc.
Post Office Box 590
Tallahassee, FL 32302



Mr. Ken Wiley**

Florida Reliability
Coordinating Council

405 Reo Street, Suite 100

Tampa, FL 33609

City of Homestead**
Mr. James Swartz

675 N. Flagler Street
Homestead, FL 33030

City of Lakeland**
Mr. Gary Lawrence
501 East Lemon Street
Lakeland, FL 33801

City of St. Cloud**
Mr. J. Paul Wetzel
1300 Ninth Street

St. Cloud, FL 34769

City of Vero Beach**
Mr. Rex Taylor

Post Office Box 1389
Vero Beach, FL 32961

Fort Pierce Utilities**
Mr. Thomas W. Richards
Post Office Box 3191
Ft. Pierce, FL 349548

Gainesville Regional Utilities**
Mr. Raymond O. Manasco, Jr.

Post Office Box 147117

Station A-138

Gainesville, FL 32614

Kissimmee Utility Authority**
Mr. Ben Sharma

Post Office Box 423219
Kissimmee, FL 34742

Seminole Electric Cooperative**
Mr. Timothy Woodbury

Post Office Box 272000

Tampa, FL 33688

Jon Moyle, Jr., Esqg.~*
Moyle, Flanigan, Katz,
Kolins, Raymond & Sheehan
210 South Monroe Street
Tallahassee, FL 32301

City of Lake Worth Utilities**
Mr. Harvey Wildschuetz

1900 Second Avenue, North

Lake Worth, FL 33461

City of Ocala**

Mr. Dean Shaw

Post Office Box 1270
Ocala, FL 34478

City of Tallahassee*
Mr. Richard G. Feldman
300 South Adams Street
Tallahassee, FL 32301

Florida Keys Electric**
Cooperative Association
Mr. Charles A. Russell
Post Cffice Box 377
Tavernier, FL 33070

Jacksonville Electric**
Authority

Mr. Tracy E. Danese

21 West Church St. T-16

Jacksonville, FL 32202

Orlando Utilities Commission**
Mr. T.B. Tart

Post Office Box 3193

Orlando, FL 32802

Utility Board of the City**
of Key West

Mr. Larry J. Thompson

Post Office Drawer 6100
Key West, FL 33041

Mr. Robert Williams**
7201 Lake Ellinor Drive
Orlando, FL 32809

Aatthew M. €hilds, P.A.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

IN RE: Generic Investigation ) DOCKET NO. 9818%0-ET
Into the Aggregate Electric ) DATE: JUNE 8, 1999

Utility Reserve Margins Planned )
for Peninsular Florida )

EMERGENCY REQUEST FOR STATUS CONFERENCE AND
PRELIMINARY PREHEARING CONFERENCE

Florida Power & Light Company (“FPL”) hereby submits this

Emergency Request for a Status Conference and Preliminary

Prehearing Conference. In support of this Request FPL states:

1.

FPL, is subject to the jurisdiction of the Florida Public
Service Commission pursuant to Chapter 366, Florida Statutes.

In this Docket, as set forth in the two Orders Establishing

Procedure, the Commission has scheduled hearings for September ‘

28 and 29, 1999 and the receipt of briefs by October 20, 1999
on matters not yet identified: Instead, the matters are to be
identified as late as the prehearing conference on September
8, 1999 but based on testimony filed by the utilities on July
6, 1999; by Intervenors on July 19, 199%9; and, by the Staff on
August 2, 1999.

The process for “identifying issues,” the process, and lack

thereof, of identifying disputed issues of material fact, and



the resulting designed unlimited discretion to establish on
what to vote at the conclusion of this Docket and to control
what opportunity is available to provide evidence and confront
evidence on proper disputed issues of material fact is and
will seriously prejudice FPL and deny FPL its rights to due
process of law. The procedures identified for application in
this docket are in direct conflict with the Administrative
Procedure Act, Chapter 120, Florida Statues (1998).

The scope of and nature of this proceeding conflicts with
public directions of the Commission as well as the
Administrative Procedure Act. Similarly, the decisions on
intervention are procedurally improper and once again serve to
prejudice FPL and deny it its rights to due process of law.
At no point in this proceeding has FPL been afforded an
opportunity to participate in the decision making process
concerning the procedure to be followed and the resulting
denial of due process of law. Currently, the Commission and
Staff have established that FPL will file testimony on July 6,
1999 on issues that have yet to be identified. Under this and
other circumstances, FPL submits that a status conference and

preliminary prehearing conference are imperative.

WHEREFORE, FPL submits this Emergency Request for a Status



Conference and Preliminary Prehearing Conference.

Respectfully submitted,

STEEL HECTOR & DAVIS LLP

215 South Monroe Street

Suite 601

Tallahassee, FL 32301-1804

Attorneys for Florida Power
& Light Company

By: %/M

Matthew M. Childs, P.A.



CERTIFICATE OF SERVICE
DOCKET NO. 981890-EU

I HEREBY CERTIFY that a true and correct copy of Florida Power &
Light Company's Emergency Request for Status Conference and Preliminary
Prehearing Conference has been furnished by Hand Delivery,* or
Facsmile/Electronic mailing ** this 8th day of June, 1998 to the
following. In addition a copy has been sent by U.S. Mail.

Robert V. Elias, Esqg.* Debra Swim, Esg.*
Leslie J. Paugh, Esqg. Ms. Gail Kamaras
Division of Legal Services LEAF
FPSC 1114 Thomasville Rd. Suite E
2540 Shumard Oak Blvd. Tallahassee, FL 32303
Room 370
Tallahassee, FL 32399 Jim McGee, Esqg.**

Florida Power Corp.
James D. Beasley, Esqg.* P.O. Box 14042
Ausley & McMullen St. Petersburg, FL 33733
227 South Calhoun Street
P.O. Box 391 Jeffrey Stone, Esg.**
Tallahassee, FL 32301 Beggs & Lane

P.O. Box 12950
Thorton J. Williams, Esqg.* Pensacola, FL 32576
Thorton Williams & Assoc.
P.O. Box 10109 Joseph A. McGlothlin, Esqg.*
215 South Monroe St. #600A Vicki Gordon Kaufman, Esqg.
Tallahassee, FL 32302 McWhirter Reeves

117 South Gadsden Street
Robert Scheffel Wright, Esqg.* Tallahassee, FL 32301
John T. LaVia, III, Esqg.
Landers and Parsons, P.A. John W. McWhirter, Jr., Esg.**
P.0O. Box 271 McWhirter Reeves
Tallahassee, FL 32302 , Post Office Box 3350

Tampa, FL 33601-3350
John Roger Howe, Esqg.*

Office of Public Counsel Frederick M. Bryant, Esqg.*
111 West Madison Street General Counsel

Room 812 Fla. Municipal Power Agency
Tallahassee, FL 32399 2010 Delta Boulevard

Tallahassee, FL 32315
Roy C. Young, Esqg.*

Young, van Assenderp et al. Ms. Michelle Hershel*
225 South Adams Street, #200 Fla. Electric Cooperative AssocC.
Tallahassee, FL 32301 Post Office Box 590

Tallahassee, FL 32302
Fla. Public Utilities Co.**
Mr. Jack English
401 South Dixie Highway
West Palm Beach, FL 33402



Mr. Ken Wiley**

Florida Reliability
Coordinating Council

405 Reo Street, Suite 100
Tampa, FL 33609

City of Homestead

Mr. James Swartz**
675 N. Flagler Street
Homestead, FL 33030

City of Lakeland

Mr. Gary Lawrence**
501 East Lemon Street
Lakeland, FL 33801

City of St. Cloud
Mr. J. Paul Wetzel**
1300 Ninth Street
St. Cloud, FL 347689

City of Vero Beach
Mr. Rex Taylor**
Post Office Box 1389
Vero Beach, FL 32961

Fort Pierce Utilities
Mr. Thomas W. Richards**
Post Office Box 3191

Ft. Pierce, FL 34948

Gainesville Regional Utilities
Mr. Raymond O. Manasco, Jr.**
Post Office Box 147117

Station A-138

Gainesville, FL 32614

Kisgimmee Utility Authority
Mr. Ben Sharma**

Post Office Box 423219
Kissimmee, FL 34742

Seminole Electric Cooperative
Mr. Timothy Woodbury**

Post Office Box 272000

Tampa, FL 33688

Jon Moyle, Jr., Esg.*
Moyle, Flanigan, Katz,
Kolins, Raymond & Sheehan
210 South Monroe Street
Tallahassee, FL 32301

Ccity of Lake Worth Utilities
Mr. Harvey Wildschuetz**
1900 Second Avenue, North
Lake Worth, FL 33461

City of Ocala

Mr. Dean Shaw*~*

Post Office Box 1270
Ocala, FL 34478

City of Tallahassee

Mr. Richard G. Feldman*
300 South Adams Street
Tallahassee, FL 32301

Florida Keys Electric
Cooperative Association
Mr. Charles A. Russell**
Post Office Box 377
Tavernier, FL 33070

Jacksonville Electric
Authority

Ms. Tracy E. Danese**

21 West Church St. T-16

Jacksonville, FL 32202

Orlando Utilities Commission
Mr. T.B. Tart**

Post Office Box 3193
Orlando, FL 32802

Utility Board of the City
of Key West

Mr. Larry J. Thompson**
Post Office Drawer 6100
Key West, FL 33041

e -

Matthew ™. Childs, P.A.
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UNIFORM RULES OF PROCEDURE

FLORIDA PUBLIC SERVICE COMMISSION’S
PETITION FOR EXCEPTIONS TO UNIFORM RULES OF PROCEDURE

Pursuant to section 120.54(5)(a), Florida Statutes, the.
Florida Public Service Commission (PSC) respectfully requests
exceptions to the following provisions of the Uniform Rules of
Procedure. Notice of this petition shall be published in the April
24, 1998, edition of the Florida Administrative Weekly, and a copy
of the notice is attached as Attachment A.

I. Introduction. |

The Legislature has charged the PSC with the economic and
service regulation of telecommunications companies and electric,
natural gas, water, and wastewater utilities. Chapters 350, 364,
366, 367, and 368, Florida Statutes. When carrying out its
statutory responsibilities, the PSC must consider not only the
interests of the regulated entity, but also those of the public.
Most matters that come before the PSC have broad policy
implications.

The agency head of the PSC is a five-member collegial body.

The PSC refers few cases to the Division of Administrative Hearings

1



(DORAH) for resolution because most issues that come before the PSC
are mixed questions of law and fact infused with policy
considerationsvthat involve the ongoing regulation of a discrete
number of utilities over which it has general ratemaking authority.
Instead, the PSC conducts most Chapter 120, Florida Statutes,
hearings itself.

The PSC presides over a number of different types of
proceedings. For instance, the PSC sets rates in file and suspend-
rate cases. These complex cases generally involve over 150 issues
and a number of intervenors. Not_all_rates are set in rate cases,
as the PSC has a number of different procedures in place to conduct
cost recovery and pass-through proceedings on a periodic basis.
These t;pes of proceedings can also involve multiple issues and
parties. There are also other types of rate proceedings such as
staff assisted rate cases, earnings review, service availability,
and limited scope proceedings.

In addition, the PSC considers certificate and territorial
matters for the different industries that it regulates. The PSC
also hears complaints, resolves disputes, and takes action to
enforce its statutes, rules, and orders. All of these proceedings
may also involve a number of issues and parties.

A case may be heard by a single commissioner, a panel of
commissioners, or all five commissioners. When each proceeding is

initiated, a commissioner is designated as the prehearing officer
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to handle all prehearing matters. At the hearing, however, the
prehearing officer is not nécessarily the presiding officer. The
presiding offiée;qfunction for conducting the actual hearing 1is
assigned to the chairman, or the most senior commissioner 1f the
chairman 1s not on the panel.

The PSC conducts its routine decision making at regularly
scheduled public internal affairs meetings and agenda conferences.

During the calendar year 1997, the PSC opened 1,679 dockets
and closed 1,775, with an average of over 650 dockets in active
status each month. The PSC has tailored its procedural rules to
efficiently. handle this large Ease.load dealing with multiple
complex issues and parties. The exceptions that the PSC seeks
below are for agency procedures that have evolved over time for the
most efficient PSC operations.
II. Exceptions to Procedures Covered by the Uniform Rules:

The PSC seeks exceptions for the rules listed below for the

most efficient operation of the agency.

Uniform Rule: 28-102.001, Notice of Public Meeting, Hearing, or

Workshop.

Agency Alternative: 25-22.001(3) and (4), Notice of Meeting or

Workshop.

Reasons for Exception: The PSC seeks an exception to keep the

additional provisions on noticing found in subsections (3) and (4)



of PSC Rule 25-22.001 that define the terms ‘“meeting” and

“workshop.”

The terms'public meeting and workshop are not defined by
either statute or case law. By keeping subsections (3) and (4) of
the PSC Rule, there will be no doubt or controversy concerning what
constitutes a meeting or workshop that must be  noticed by
publication in the Florida Administrative Weekly (F.A.W.).

This exception is necessary for the efficient operation of the

agency.

Uniform Rule: 28-102.002(2), Agenda of Meetings, Hearings, and

Workshops.

Agency Alternative: 25-22.002(3), Agenda of Meetings.

Reasons for Exception: The PSC seeks an exception to keep the.

additional requirement in PSC Rule 25-22.002(3) that “[a] majority
vote of a quorum of the Commission is required to modify the
presiding officer’s decision” on specific changes in the agenda.
The Uniform Rule does not address the procedure collegial
bodies must follow to change agendas if there is disagreement with
the decision of the presiding officer. To avoid doubt or
controversy, the commissioners, and those who appear before the
PSC, must know what the procedure is for overriding the presiding
officer’s decision to change the agenda.

The PSC seeks an exception for this additional reqguirement for



the most efficient operation of the agency.

Uniform Rule: 28-105.003, Disposition.

Agency Alternative: . .25-22.022(3), Disposition.

Reasons for Exception: The PSC seeks an exception to keep the

additional reguirement in PSC Rule 25-22.022(3) that except for
hearings held under Section 120.57, Florida Statutes, “oral
argument or rebuttal to staff recommendation regarding the petition
are inappropriate to the proceedings under this Part, and the
Commission may deny request for.same.”

Most agencies can issue declaratory statements without any
public deliberation. In contrast, the PSC must vote on the
disposition of petitions for declaratory statements at its agenda
conferences, at which the PSC normally allows interested persons to
speak. However, the PSC’s policy has been to not take public
comment concerning petitions for declaratory statements. This is
because such petitions must be answered based on the facts and
circumstances alleged in the petition. Because Section 350.042 (1)
allowé commissioners to hear ex parte communications in declaratory
statement proceedings, anyone who wishes to be heard may contact a
commissioner with his view prior to the petition being taken up at
agenda.

This exception is necessary for the efficient operation of the

agency.



Uniform Rule: 28-106.102, Presiding Officer.

Agency Alternative: 25-22.035(1), Miscellaneous Matters.

Reasons for Exception: The PSC seeks an exception to keep the

additional requirement in PSC- Rule 25-22.035(1) that “[u]lnless good --
cause is shown, all motions for disqualification of a presiding
officer shall be made at least five days prior to the date
sChedﬁled for the final hearing.”

If the PSC did not have this disgualification reguirement,
parties could delay PSC proceedings by moving to disqualify a
commissioner the day a final hearing is scheduled to commence.
Such delay éould result in the PSC missing statutory deadlines for
file and suspend rate cases, staff assisted rate cases, reuse
proceedings, need determination proceedings, tariff proceedings,
rule waivers, and arbitrations of interconnection and other
disputes between telecommunications companies.

This exception is necessary for the efficient operation of the

- PSC.

Uniform Rule: 28-106.104, Filing.

Agency Alternative: 25-22.028(1), Filing, Service of Documents,

and Computation of Time; 25-22.0375(3), Pleadings.

Reasons for Exception: The PSC seeks exceptions to keep the

additional filing requirements contained in PSC Rules 25-22.028(1)

and 25-22.0375(3). Specifically, the PSC seeks an exception for



the provisions in 25-22.028(1) that require the larger regulated
entities and parties to provide computer diskette files for

documents largef than five pages. The PSC also seeks an exception

- .so that it can continue to require multiple copies of filings as

set forth in PSC Rules 25-22.028(1) and 25-22.0375(3). Finally,
the PSC seeks an exception so that it can continue to require the
filing of notices of service of interrogatories or production of

documents.

The PSC’s clerk-type functions are handled by its Division of
Records and Reporting ‘(the Division). This office handles a
voluminous number of documents, ogderé, and notices. For example,
in 19897, 13,380 documents were filed with the Division, and 1,687
orders and 141 notices ‘were issued. The Division has a
sophisticated records management system that enables it to
efficiently process this large amount of paper.

A separate docket number is}assigned to each proceeding at the
PSC. Each document that is filed with the Division, and each order
and notice that the Division issues, is assigned a sequential
document number. Information describing the document, order, or
notice is then logged into the PSC’s computerized Case Management
System. This system enables all PSC employees, internet users, and
visitors using the PSC public computer terminals to have access to
information concerning docket filings.

In addition, the PSC requires the larger regulated entities



and parties to provide diskette filings of certain documents filed
with the PSC. These computer files are then made part of the
computerized CaéegManagement System. They can be retrieved by all
PSC emplayees, as well as by visitors using the.PSC public computer
terminals. In 1997 alone, 1,237 on-line documents were accessed
through the Case Management System. Having these files on computer
reduces paper consumption and makes staff recommendations and
orders easier to draft because of cut-and-paste word processing
capabilities.

When documents are filed with the PSC, the Division forwards
the originai to the docket file, and copies to a back-up docket
file, the commissioners and technical staff members assigned. If
the -PSC were not able to ask for the additional copies required by
Rules 25-22.028(1) and 25-22.0375(3), extra staff would have to be
employed to -make the requisite numbers of <copies needed for
internal distribution and to .meet the time constraints for
. production and distribution of those copies. Thus, the cost of
agency operations would increase.

The PSC currently requires parties to file a notice of'service
for interrogatories and production of documents so that all parties
and interested persons will be informed of discovery being
conducted in a case.

These exceptions are necessary for the PSC to continue to

operate efficiently.



Uniform Rule: 28-106.106, Who May Appear; Criteria for Qualified

Representatives.

Agency Alternatg.vg:' 25-22.008(1)-(3)(a)3.; (3)(a)5.-(4); and (6),

Practitioners.

Reasons for Exception: The PSC seeks an exception so that it can

continue to follow its Rule 25-22.008.

The PSC Rule 1is different from Uniform Rule 28-106.106 in a
number of ways. First, the PSC Rule allows attorneys who are not
admitted to the Florida Bar to practice before the PSC. Rule 25-
22.008(1) (a) and (2) (b), F.A.C. Rule 25-22.008(2) (b) does require
the attorney to have “practiced before utility regulatory bodies in
other states or at the federal level.” The practice of utility law
i1s a very specialized field, and there are a limited number of such
practitioners in Florida. In addition, the PSC regulates Florida
operations of large corporations with headquarters and counsel out-
of-state. This provision allows substantially affected persons to
utilize or seek counsel outside of Florida.

Second, under the Uniform Rule, the client éf the gualified
representative must seek permission from the presiding officer for
the qualified representative to represent the client in each
proceeding. On the other hand, the PSC Rule allows a non-attorney
to obtain a Class B certificate that is renewable every two years.
This practice negates the need for non-attorneys té seek and obtain

permission each time they are to represent a client before the PSC.

O



This streamlined procedure recognizes that the same non-attorney
representatives often represent the same clients before the PSC.

Third, the ESCtRule has more stringent reguirements for non-
attorney representatives to practice before the PSC. For example,
PSC Rule 25-22.008(3)(a)2., 3., and 5. requires Class B
practitioners to detail their knowledge of the relief available
from the PSC; their education and experience relative to Chapter
120, F.S., and Rules 9.020, 9.110, 9.310, and 9.800, Florida Rules
of Appellate Procedure; and their educational background/ training,
and work experience relative to utility regulation.

Fourth,'the PSC Rule authorizes the Office of General Counsel
to grant Class B applications. Rule 25-22.008(3) (c), F.A.C.
Recommendations for denial must be heard by the full Commission.
This provision allows the PSC to process applications more
expeditiously.

Finally, the PSC Rule allows practitioners to appear as
witnesses in PSC proceedings in the limited circumstances spelled

out in PSC Rule 25-22.008(6).

The above exceptions are necessary for the efficient operation

of the PSC.

Uniform Rule: 28-106.109, Notice to Interested Parties.

Agency Alternative: 25-22.026(3) and (4), Parties.

Reasons for Exception: The PSC seeks an exception to keep the
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additional provisions in subsections (3) and (4) of PSC Rule 25-

22.026 that delineate the role of PSC staff in evidentiary

proceedings.

In the past, parties and. hearing officers at DOAH have
guestioned the role of staff in evidentiary proceedings. These

provisions make staff’s role clear and avoid any confusion and

controversy.

These additional provisions are necessary for the efficient

operation of the agency.

Uniform Rule: 28-106.111(2)-(4), Point of Entry into Proceedings

and Mediation.

Agency Alternative: 25-22.028, Point of Entry Into Proposed Agency

Action Proceedings.

Reasons for Exception: The PSC seeks an exception to subsections

(2) through (4) of Uniform Rule 28-106.111 that require a hearing
to be requested within 21 days of receipt of notice of the decision
and that provide that a right to hearing will be waived if not
requested within 21 days.

The Uniform Rule ties the time period within which a request
for hearing can be made to receipt_of the notice; whereas, PSC Rule
25-22.029 ties the time period to issuance of the notice. During
1997, the PSC issued 576 proposed agency action orders. Under the

PSC procedure, the PSC and affected persons are able to track the
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time certain when proposed agency action becomes final. Under the
Uniform Rule, the only way the PSC could assign a time certain to
the finality df\prOposed agency action would be by sending out
notices via certified mail. This procedure would be much more
costly, and additional staff would be needed to complete and track
the sending‘and receipt of certified receipt cards.

Moreover, the Uniform Rule does not contemplate the fact that

the PSC often issues proposed agency action orders that may affect

a broad class of persons. For instance, some rate cases may be.
decided by proposed agency action. See Sections 366.06(4) and
367.081(8), ‘Florida Statutes. In these types of rate cases,

utilities must notify affected customers of the rate increase by
distributing a notice no later than with the first bill containing
the revised rates.

In addition, PSC Rule 25-22.029(2) provides that the PSC may
shorten the time to request a hearing to 14 days from issuance of
the order for good cause shown. This shortened time period is
needed to meet certain statutory deadlines, such as those
associated with issuing a price increase or decrease index pursuant
to Section 367.081(4) (a), Florida Statutes, or a leverage formula

pursuant to Section 367.081(4) (f), Florida Statutes. See In re:

Annual reestablishment of price increase or decrease index of major

categories of operating costs incurred by water and wastewater

utilities pursuant to Section 367.081(4)(a), F.S., 97 F.P.S.C.
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2:162, 164 (1997) (Protest period shortened to 14 days because of
limited time to resolve protests). -

Finally, thngSC Rule ties the waiver of hearing rights to
“the expiration $f~the time within which to request a hearing.”
Rule 25-22.029(6), F.A.C. This provision recognizes that there may
be different time periods for requesting a hearing depending on the
notice given. The Uniform Rule, on the other hand, states that
waiver of hearing rights occurs if a hearing is not requested
within 21 days of receipt of the notice.

An exception for the PSC Rule is necessary for the efficient

operation of the agency.

Uniform Rule: 28-106.201, Initiation of Proceedings.

Agency Alternative: 25-22.036(1)-(7) and (9)-(10), Initiation of

Formal Proceedings.

Reasons for Exception: The PSC seeks an exception. from the Uniform

Rule on the initiation of proceedings.

Under the Uniform Rule, only petitions can initiate an agency
proceeding; whereas, ﬁnder the PSC Rule, an application, petition,
complaint, order, or notice can initiate agency action.

The PSC Rule defines the different types of pleadings listed
in the rule, states what each pleading must contain, lists any
special service requirements, and states what action the PSC will

initially take depending on how the proceeding was initiated. The
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rule recognizes there are other ways to seek the determination of
substantial .interests before the PSC besides filing a petition, and
clearly lays out the avenues available to the public. The PSC Rule

enables persons to.tailor their initial pleadings to the relief

requested.

This exception 1is necessary for the agency to operate

efficiently.

Uniform Rule: 28-106.202, Amendment of Petitions.

Agency Alternative: 25-22.036(8), Initiation of Formal

Proceedings.

Reasons for Exception: The PSC seeks an exception from the Uniform

Rule concerning the amendment of petitions.

The Uniform Rule contemplates only petitions may be amended,
whereas the PSC Rule contemplates petitions, applications, and
complaints may be amended. The PSC amendment provision recognizes
that proéeedings determining substantial interests may also be
initiated at the PSC by complaint and application.

This exception is necessary for the most .efficient operation

of the agency.

Uniform Rule: 28-106.203, Answer.

Agency Alternative: 25-22.037(1l), Answers and Motions.

Reasons for Exception: The PSC seeks an exception from the Uniform
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Rule‘concerning Answers.

The Uniform Rule does not state the time by which an answer
must be filed as does the PSC Rule, which reguires an answer to be
served within 20 days of service of the petition. In addition, the. .
PSC Rule clarifies that an answer to a PSC order or notice must be
filed within 20 days unless a different time period is specified by
the order or notice.

By specifying a time period, the PSC Rule avoids confusion and
abuse. Without the PSC Rule, a respondent could claim the right to
file an answer at virtually any time, and challenge the validity of
any ruling made before the reséondeﬁt opted to file a response.
The PSC Rule promotes the orderly disposition of matters brought
before the agency.

This exception is necessary for the efficient operation of the

agency.

Uniform Rule: 28-106.204(1)-(2), Motions.

Agency Alternative: 25-22.037(2), Answers and Motions; 25~

22.038(1), Prehearing Officer; Prehearing Statement; Prehearing
Conference; and Prehearing Order.

Reasons for Exception: The PSC seeks an exception to subsections

(1)-(2) of the Uniform Rule on motions.
PSC Rule 25-22.037(2) (a) reguires motions to dismiss, motions

to strike, and motions for a more definite statement to be filed
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within the time for filing an answer, whereas Uniform Rule 28-
106.204 (2) requires only motions to dismiss to be filed no later
than 20 days afte;wservice of the petition on the party. PSC Rule
. 25-22.037(2) (a) also has the additional provision that if any of
these motions in opposition are denied, “an answer or other
responsive pleading may be filed within 10-days [sic] after
issuance of an order denying the motion.” The PSC seeks to keep
these additional provisions because they prevent delay and may
reduce workload if it can be discerned early on that part of an
initial pleading is inadequate.

In addition, PSC Rule 25-22.037(2) (b) requires motions not
made during the course of a hearing to be filed with the Division
of Records and Reporting (the Division). In contrast, Uniform Rule
28-106.204(1) rgquires motions to be filed with the presiding
officer. As discussed above at pages 6-7, the Division has- a.
complex computerized Case Management System that tracks and stores
documents filed with the PSC. The Division’s document management
controls could be contravened if motions were required to be filed
with the presiding officer. At best, this Uniform Rule requirement
would add additional layers of bureaucracy to the internal document
controls followed by the PSC.

In addition, Uniform Rule 28-106.204(1) authorizes the
presiding officer to conduct proceedings and enter orders to'

dispose of motions. This requirement conflicts with current
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Commission practice because PSC prehearing matters are handled by
the prehearing officer. As discussed above in Part I, the

prehearing officeramay or may not be the presiding officer at the

hearing..

These exceptions to the Uniform Rule on motions are necessary

for the most efficient operation of the PSC.

Uniform Rule: 28-106.205, Intervention.

Agency Alternative: 25-22.039, Intervention.

Reasons for Egception: The PSC_seeks an exception to the Uniform
Rule on intervention.

PSC Rule 25-22.039 requires petitions for intervention to be
filed at least five days before the commencement of a hearing, and
Uniform Rule 28-~106.205 requires such petitions to be filed at
least 20 days prior to a final hearing.

Because Uniform Rules 28~106.208 and 28-106.302 require 14
days written notice for hearings determining substantiél interests,
it is possible that a potential intervenor would not learn of a
hearing until the 20-day period to intervene had expired. Also,
many customers that intervene in PSC proceedings do so at the end
of the intervention period. The PSC is concerned that the 20-day
rule could limit customer participation in hearings. Allowing the
PSC to keep its five-day rule would probably reduce the .number of

instances where the PSC would have to determine whether good cause
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was shown to intervene after the expiration of the intervention

period in the Uniform Rule.

Also, the PSC Rule makes it clear that “[i]ntervenors take the
case as they find it.” Rule 25-22.039, F.A.C. This provision
eliminates any confusion over the impact an intervenor can have on

an ongoing proceeding.

'The PSC seeks an exception to the Uniform Rule for the most

efficient operation of the agency.

Uniform Rule: 28-106.208, Notice of Hearing.

Agency Alternative:  25-22.0405(2) and (4), Notices of Public
Hearings.
Reasons for Exception: The PSC seeks an exception from the -

requirement in the Uniform Rule that the presiding officer is
responsible for serving written notice on all parties, and also
seeks an exception to keep subsections (2) and {(4) of the PSC Rule
that provide the PSC will give notice to local government
representatives and may require utilities to publish notice in
local newspapers.

At the PSC, the ministerial function of serving written notice
on parties is already efficiently performed by the Division of
Records and Reporting (the Division). This Division has controls
in place to ensure that all noticing requirements are met and that

all notices are logged in the PSC’s computerized Case Management
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System. If the Uniform Rule were to control, the PSC’s streamlined
procedure would become more cumbersome because additional divisions
would have to be‘included in the process.

In addition,:the Uniform Rule requirement may invite inguiries
about hearing dates and times to the office of the commissioner who
is the presiding officer. This could create opportunities for
abuse of the strict ex parte prohibitions in Section 350.042,
Florida Statutes. |

As discussed above in Part I, PSC proceedings often impact
broad interests. The PSC notice requirements in subsections (2)
and (4) concerning local governﬁent‘notification and newspaper
publication are designed to ensure that all persons potentially
affected by PSC action wili have notice of PSC proceedings.

These exceptions are needed for the efficient operation of the

agency.

Uniform Rule: 28-106.209, Prehearing Conferences; and 28-106.211,

Conduct of Proceedings.
Agency Alternative: 25-22.038, Prehearing Officer; Prehearing
Statement; Prehearing Conferences; and Preﬁearing Order.

Reasons for Exception: The PSC seeks an exception to Uniform Rules

28-106.109 and 28-106.211 so that the agency can continue to follow

PSC Rule 25-22.038.

Under the Uniform Rules, the presiding officer is responsible
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for prehearing matters. However, under PSC practice the governance
of prehearing matters is handled by the prehearing officer. The
preheariné officg;'may or may not be the presiding officer at the
hearing, as discuésed above in Part I.

In addition, the PSC Rule explains in detail the prehearing
procedures followed by the PSC. These procedures, which have
evolved over the years, ensure that the same procedures are used in
each hearing. The specifics set forth in PSC Rule 25-22.038
provide all hearing participants with knowledge of PSC prehearing
procedures. This allows the PSC to conduct prehearing matters in
a consistent, orderly, and efficient fashion.

The PSC seeks an exception to continue to follow PSC Rule 25-

22.038 for the more efficient operation of the agency.

Uniform Rule: 28-106.212(1) and (3), Subpoenas.

Agency Alternative: 25-22.045(1), (2), (3), and (5), Subpoenas.

Reasons for Exception: The PSC seeks exceptions to subsections (1)

and (3) of the Uniform Rule so that it can continue to follow
subsections (1), (2), (3), and (5) of the PSC Rule.

Under the Uniform Rule, only the presiding officer can issue
subpoenas. Under the PSC Rule, either the presiding officer or the
Division of Records and Reporting (the Division) can issue
subpoenas. In practice, howéver, the Division issues all

subpoenas. Since subpoenas must be timely issued, this is the more
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practical approach for the PSC since the travel and hearing
schedules of presiding officers often prevent quick responses.

in additiOn( pursuant to the Uniform Rule, motions to quash
are .to be filed Qith the presiding officer. The PSC seeks an
exception to this requirement so that motions to quash will
continue to be filed with the Division. This Division has controls
in pléce to ensure the motion will be disposed of by the
appropriate prehearing officer, and that the motion will be logged
into the Division’s computerized Case Management System discussed
above at pages 6-7.

The PSC Rule also provides that subpoenas may be issued for
the ihspection of documents without deposing anyone. This
additional procedure effectuates discovery in PSC proceedings.

Finally, the PSC Rule allows subpoenas to be served by
certified mail. This type of service cuts down on costs fof
hearing participants.

The PSC seeks exceptions for the subpoena provisions discussed

above for the most efficient operation of the agency.

Uniform Rule: 28-106.213, Evidence.

Agency Alternative: 25-22.048(3) and (4), Evidence.

Reasons for Exception: The PSC seeks exceptions to keep the

additional requirements in subsection (3) concerning the exclusion

of irrelevant and repetitious evidence and subsection (4)
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concerning prefiled testimony for its Rule 25-22.048.

The last sentence in subsection (3) of the PSC Rule concerning
the excluéion oftirrelevant and repetitious evidence helps keep
hearings manageagie and may shorten the time spent .in hearing.

In addition, PSC practice is to require prefiled direct:
testimony, and rebuttal testimony if any, in all proceedings.
Often, as in rate cases, prefiled testimony is filed along with the
petition. Cross-examination upon the prefiled testimony 1is
conducted live at the hearing. This process acknowledges the
technical subject matter of most issues, and expedites the hearing
process. Moreover, the prefiied testimony format requirements
ensure that the PSC can comply with the transcript requirements in
Rules 9.190 and 9.200, Florida Rules of Appellate Proqedure, if an

order is appealed.

These exceptions are needed for the efficient operation of the

agency.

Uniform Rule: 28-106.215, Post-Hearing Submittals.

Agency Alternative: 25-22.056(1)-(3), Post-hearing Filings.

Reasons for Exception: The PSC seeks an exception to keep its Rule

25-22.056(1)~(3) that sets forth the requirements for post-hearing
filings.
The PSC Rule 1is tailored to the post-hearing procedure

followed by the PSC. Because either a single commissioner or: a
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panel may hear a case, subsection (1) specifies the types of post-
hearing f;lings available to parfies in either circumstance. In
particular, 1f a panel hears a case, proposed orders like those
authorized under‘the,Uniform Rule are not an option. Instead, a
party may file a brief and statement of issues and positions.

PSC Rule 25—22.056(1)(d) also limits proposed findings of
fact, conclusions of law, statements of issues and positions, and
briefs to no more than 60 pages total. In addition, this rule sets
out page formatting requirements. Past PSC experience has shown
that more than 40 pages is consistently needed because of the
number and complexity of issues‘in ﬁany PSC proceedings.

The rule also addresses the procedure to <follow when
requesting oral argument éfter a hearing. Rule 25-22.056(1) (e),
F.A.C. This provision makes the rights of parties clear. .

Subsection (2) of the PSC Rule sets out requirements on
proposed findings of fact. The PSC adopted these requirements
after the agency had experienced situations in which parties filed
inappropriate findings of fact that diverted the PSC’s “time and
attention away from a careful analysis of the substance of the

case.” In re: PRpplication of East Central Florida Services, Inc.

for an original certificate in Brevard, Orange and Osceola

Counties, 92 F.P.S.C. 3:374, 386 (1992) (One party filed 531

proposed findings of fact of which less than one-third were

accepted).
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Finally, subsection (3) of the PSC Rule sets out the
requirements fof the statement of issues and positions. Specific
requirements cbnggrning this post-hearing filing are necessary
because this iﬁformationA.is incorporated into the staff |
recommendation upon which the PSC votes to dispose of a case. The
rule is clear that “[alny issue or position not included in a post-
hearing statement shall be considered waived.” Rule 25-
22.056(3) (a), F.A.C.

These exceptions to the Uniform Rule are necessary for the

efficient operation of the agency.

Uniform Rule: 28-106.216(1), Entry of Recommended Order.

Agency Alternative: 25-22.056(4) (a), Post-hearing Filings.

Reasons for Exception: The PSC seeks an exception for PSC Rule 25-

22.056(4) (a) concerning recommended or proposed orders when a
hearing is conducted by a single PSC commissioner.

The Uniform Rule is tailored to proceedings referred to DOAH,
after which an Administrative Law Judge (ALJ) submits a recommended
order to an agency head. The Uniform Rule does not address
proceedings where a single commissioner acts as the»'hearing
officer, and then submits his recommended order to the full
commission to decide final agency action, which may be the case at
the PSC and is contemplated under the PSC rule.

This exception is needed for the efficient operation of the
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agency. In addition, Section 350.01(7), Florida Statutes,
authorizes the PSC to adopt rules concerning a single commissioner

conducting a héa:ing under Sections 120.569 and 120.57(1).

Uniform Rule: 28-106.217(1) and (2), Exceptions and Responses.

Agency Alternative: 25-22.056(4) (b), Post-hearing Filings.

Reasons for Exception: The PSC. seeks an exception to the-
requi?éments of subsections (1) and (2) of Uniform Rule 28-106.217
so that the agency can continue to apply the requirements of PSC
Rule 25-22.056(4) (b).

?ursuanﬁ to Section 120.569(2)(3j)1., Florida Statutes, orders
must be rendered within 90 days “[a]fter the hearing is concluded,
if conducted by the agency.” The PSC Rule requires exceptions to
be fiied within 14 days of service of the order, and not 15 days,
as allowed by the Uniform Rule. In addition, the PSC Rule does not
allow responses to exceptions. The PSC would not be able to meet
‘the 90-day statutory deadline for rendering orders if the agency
followed the Uniform Rule because it holds public meetings to do so
only twice every month and recommended orders must be voted on by
the full Commission.

This exceptiqn is necessary for the efficient operation of the
agency. In addition, Section 350.01(7), - Florida Statutes,
authorizes the PSC to addpt rules concerning a single commissioner

conducting a hearing under Sections 120.569 and 120.57(1).
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Uniform Rule: 28-106.301, Initiation of Proceedings.

Aqéncv Alternative: 25-22.036(1)-(7) and (9)-(10), Initiation of

Formal Proceedings..

Peasons -for Exception: The PSC seeks an exception from the Uniform

Rule on the initiation of proceedings not involving disputed issues
of material fact. |

Under the Uniform Rule, only petitions can initiate an agency
proceeding; whereas, under the PSC Rule, an application, petition,
complaint, order, or notice can initiate agency action.

The PSC Rule defines the different types of pleadings listed
in the rule, states what each-pleéding must contain; lists any
special service requirements, and states what action the PSC will
initially take depending on how the proceeding was initiated. The
rule recognizes there are other ways to seek the determination of
substantial interests before the PSC besides filing a petition, and
clearly lays out the avenues available to the public. The PSC Rule
enables persons to‘tailor their initial pleadings to the relief
requested.

This exception 1s necessary for the agency to operate

efficiently.

Uniform Rule: 28-106.302(1), Notice of Proceeding.

Agency Alternative: 25-22.038, Prehearing Officer; Prehearing

Statement; Prehearing Conferences; and Prehearing Order.
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Reasons for Exception: The PSC seeks an exception to Uniform Rule

28-106.302 (1) which provides that the agency serves written notice
on all parties regarding the evidence or memoranda of law to be
submitted by the barties. Under PSC practice, the governance of
such matters is handled by the prehearing officer assigned to the
case. The prehearing officer issues a procedural order which
contains the specific details of what should be filed and on what
date, "and identifies the issues in dispute. This procedure
provides all participants in the informal hearing with notice.

The PSC seeks an exception to the Uniform Rule for the more

efficient operation of the agency.

Uniform Rule: 28-106.303(1), Motions.

Agency Alternative: 25-22.037(2) (b), Answers and Motions; 25-

. 22.038(1), Prehearing Officer; Prehearing Statement; Prehearing
Conference; and Prehearing Order.

. Reasons for Exception: The PSC seeks an exception to the

requirements in Uniform Rule 28-106.303(1) concerning the presiding
officer’s responsibilities over motions filed in informal
proceedings. |

PSC Rule 25-22.037(2) (b) reguires motions not made during the
course of a hearing to be filed with the Division of Records and
Reporting. In contrast, Uniform Rule 28-106.303(1) requires.

motions to be filed with the presiding officer. As discussed above
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at pages 6-7, the PSC’s Division of Records and Reporting (the
Division) has a complex computerized case management system to
track and ;torequcuments filed with the PSC. The Division’s
document managemént controls may be contravened if motions were
required to be filed with the presiding officer. At best, this
Uniform Rule requirement would add additional layers of bureaucracy
to the internal document controls followed by the PSC.

In addition, Uniform Rule 28-106.303 provides the presiding
officer shall take action to dispose of motions. This requirement
conflicts with current Commission practice because PSC prehearing
matters are handled by the prehearing officer. As discussed above
in Part I, the prehearing officer may or may not be the presiding
officer at the hearing.

This exception to the Uniform Rule on motions filed in
proceedings not involving disputed issues of material fact is

necessary for the most efficient operation of the PSC.

Uniform Rule: 28-106.305(1), Conduct of Proceedings.

Agency Alternative: 25-22.038(1), Prehearing Officer; Prehearing

Statement; Prehearing Conferences; and Prehearing Order.

Reasons for Exception: The PSC seeks an exception to Uniform Rule

28-106.305(1) so that the agency can continue to follow PSC Rule
25-22.038(1).

Under the Uniform Rules, the presiding officer issues orders
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necessary to effect discovery and addresses other procedural
matters in the case. Under PSC practice, the governance of
prehearing matte5§,is handled by the prehearing officer. The
prehearing officéf.may or may not be the presiding officer at the
informal hearing. The prehearing officer issues a procedural order
which provides the specific details of what should be filed, sets
critical dates, and identifies the issues in dispute. This
procedure provides all participants in the informal hearing with
knowledge of the conduct of the informal hearing.

The PSC seeks an exception for the more efficient operation of

the agency. .

III. Exceptions for Procedures in Addition to the Uniform Rules

Authority:

The PSC acknowledges that the Administration Commission
published a notice of rule development on March 13, 1998, to amend
Uniform Rule 28-108.001 to require ekceptions to the Uniform Rules
only when an agency’s procedural rules fall within the subject
matter or scope of the Uniform Rules in Chapters 28-101 through 28-
110, F.A.C. The PSC also acknowledges that recent Final Orders
entered by the Administration Commission further clarify the types

of agency procéedural rules that reguire exceptions. See In re:

Petition for Exceptions from the Uniform Rules of Procedure, State

of Florida Department of Environmental Protection, AC Case No. APA-
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98-~003, Final Order No. AC-98-003, dated March 25, 1998 (Exceptions
are necessary for procédural rules within the scope or subject
matter of the‘Upéform Rules; exceptions are not necessary for
appeals procedurés.extending beyond the scope of Chapter 28-106,

F.A.C.); In re: Petition for Exceptions from the Uniform Rules of

Procedure, South Florida Water Management District, AC Case No.

APA-98-002, Final O;der No. AC-98-005, dated March 25, 1998. Based
on these recent directives, the PSC believes that exceptions are
necessary for the procedural rules listed below. The PSC, however,
reserves the right to seek exceptions for other procedural rules if
it determines such exceptions ﬁay Be necessary based on further

directives from the Administration Commission.

Agency Procedure: 25-21.004, Disqualification.

Reason for Procedure: This rule clearly announces the reasons why

a commissioner may be disqualified from hearing a case, states the
procedure to follow when filing a petition for disqualification,
and states how a petition will be disposed of by the PSC. The rule
removes doubt or controversy‘ concerning the procedures on
disqualification. This rule is needed for the most efficient
operation of the agency.

Authority for Procedure: 350.127(2), F.S.

Agency Procedure: 25-22.0021, Agenda Conference Participation.
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Reason for Procedure: The PSC votes on agency action at public

meetings called agenda conferences. The purpose of PSC Rule 25-
22.0021 1is to'c{garly set forth the PSC’s policy on accepting
public comments Auring the course of these meetings. It gi&es
notice to all regulated entities, parties, and interested persons
concerning their right to participate in the agenda conference.

This rule is needed for the most efficient operation cf the agency.

Authority for Procedure: 350.127(2), F.S.

Agency Procedure: 25-22.006, Confidential Information.

Reason for Procedure: PSC Rule 25-22.006 sets out the procedures

to follow when requesting that certain information filed with the
PSC be considered confidential andg exempt from Section 119.07 (1),
Florida Statutes. For example, the rule prescribes the
confidentiality procedures that must be followed when conducting
discovery and using confidential information in hearings. This

rule is needed for the most efficient operation of the agency.

Authority for Procedure: 350.121, 364.183, 366.093, and 367.156,

F.S.

Agency Procedure: 25-22.017(1) and (2), Rulemaking Proceeding --

Adoption.

Reason for Procedure: Subsections (1) and (2) of PSC Rule 25-
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$22.017 prescribe the procedures the PSC will follow when voting to
adopt changes to a proposed rule at an agenda conference. This
rule puts the public on notice as to the procedure used by the PSC,

and avoids doubt or. controversy. This rule is needed for. the most

. efficient operation of the agency.

Authoritvvfor Procedure: 350.127(2), F.S.

Agency Procedure: 25-22.035(3), Miscellaneous Matters.

Reason for Procedure: Subsection (3) of PSC Rule 25-22.035

provides the Florida Rules of Civil Procedure will govern férmal
proceedings except where they are superseded by or in conflict with
a PSC Rule. If a procedural matter is not governed by a Uniform
Rule or a PSC Rule, it will often be addressed in the Florida Rules
of Civil Procedure. For instance, neither the Uniform nor PSC
Rules address voluntary dismissal of actions. When the issue has
arisen at the PSC in the past, the PSC has relied on and followed

Rule 1.420, Florida Rules of Civil Procedure. See In re: Petition

for approval of contract for the purchase of firm capacity and

energy between General Peat Resources, L.P. and Florida Power and

Light Company, 94 F.P.S.C. 3:507, 508 (1994) (Florida Rule of Civil

Procedure 1.420 was found to be applicable to the petitioner’s
notice of dismissal pursuant to PSC Rule 25-22.035). This rule is
needed for the most efficient operation of the agency.

Authority for Procedure: 350.127(2), F.S.
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Agency Procedure: 25-22.0355, Assignment of Formal Proceedings.

Reason for Procedure: PSC Rule 25-22.0355 puts all affected

persons on notice as to the procedure that will be followed when
assigning a commissioner or DOAH ALJ to formal proceedings. The
rule also prescribes the procedure to follow when re@uesting to
have a case assigned to the full Commission. The rule avoids doubt
or controversy concerning the assignment of proceedings. This rule
is needed for the most efficient operation of the agency.

Authority for Procedure: 120.57(1) (a), 350.01, 350.125, and

350.127(2), F.S.

Agency Procedure: 25-22.037(3) and (4), Answers and Motions.

Reason for Procedure: Subsections (3) and (4) of PSC Rule 25-

22.037 prescribes the PSC’s policy on default and waiver. The rule
puts all interested persons on notice as to when waiver or default
is considered to have occurred, and thus avoids any doubt or
controversy concerning such issues. This rule is needed for the

most efficient operation of the agency.

Authority for Procedure: 350.127(2), F.S.

Agency Procedure: 25-22.0376, Reconsideration of Non-Final Orders.

Reason for Procedure: PSC Rule 25-22.0376 provides a means for

adversely affected parties to seek reconsideration of a non-final

order issued by a single commissioner, usually acting as a

33



prehearing officer. The rule provides the procedure the party must
follow to seek reconsideration by the panel assigned to hear the
case. The 'rg;g avoids doubt or controversy concerning
_reconsideration éf.non—final orders. .. This rule is needed for the
most efficient operation of the agency.

Authority for Procedure: 350.127(2), F.S.

Agency Procedure: 25-22.0406, Notice and Public Information on

General Rate Increase Requests by Electric, Gas and Telephone

Companies.

Reason for Procedure: PSC Rule 25-22.0406 prescribes the procedure

for noticing customers of electric and gas utilities and
telecommunications companies that the regulated entity has
requested a general rate increase. The rule ensures individual
customers have adequate notice of service hearings and the hearing
dates of the formal hearing. The rule also ensures that all
customers have access to detailed information concerning the rate
filing. This rule is needed for the most efficient operation of
the agency.

Authority for Procedure: 364.035(1), 364.19, 366.05(1), 366.06,

F.S.

Agency Procedure: 25-22.0407, Notice of and Public Information for

General Rate Increase Requests by Water and Wastewater Utilities.
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Reason for Procedure: PSC Rule 25-22.0407 prescribes the procedure

for noticing customers of water and wastewater utilities that the
regulated entity‘has requested a general rate increase. The rule
ensures ,individuél. customers have adequate .notice of customer
meetings and the hearing dates of the formal hearing. The rule
also ensures that all customers have access to detailed information
concerning the rate filing. This rule is needed for the most
efficient operation of the agency.

Z2uthority for Procedure: 367.081, 367.0814(1), 367.0817(1) (h),

367.091, 367.121(1)(f), F.S.

Agency Procedure: 25-22.042, Dismissal.

Reason for Procedure: PSC Rule 25-24.042 puts all parties on

notice that failure or refusal to comply with a PSC order subjects
the party to dismissal from the action, and if the offending party
carries the burden of proof, the proceeding itself may be
dismissed. The rule enables the PSC to take affirmative action

when a party demonstrates a “persistent inability to comply with

Commission orders and rules.” In re: Application for certificate

to provide interexchange telecommunications service by Health

Liability Management Corporation, 97 F.P.S.C. 11:451, 454 (1997).

This rule is needed for the most efficient operation of the agency.

Authority for Procedure: 350.127(2), F.S.
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Agency Procedure: 25-22.046, Witnesses and Witness Fees.

Reason for Procedure: PSC Rule 25-22.046 sets out the requirements

for witness fees,hgnd states that members of the general public may
appear as witnessésAin PSC proceedings without being a party. The
rule avoids doubt or controversy concerning witness fees, and the
ability of the general public to participate in proceédings. This
rule is needed for the most efficient operation of the agency.

Authority for Procedure: 350.127(2), F.S.

Agency Procedure: 25-22.058, Oral Argument.

Reason for Procedure: PSC Rule 25-22.058 puts all parties to a

formal proceeding on notice as to when the PSC may grant regquests
for oral argument. The Florida Supreme Court has recognized that
this rule may aid the PSC in detefmining what agency action - to

take. U.S. Sprint Communications Co. v. Nichols, 534 So. 2d 698,

700 (Fla. 1988). This rule is needed for the most efficient

operation of the agency.

Authority for Procedure: 350.127(2), F.S.

Agency Procedure: 25-22.060, Motion for Reconsideration.

Reason for Procedure: PSC Rule 25-22.060 provides a means for

adversely affected parties to seek reconsideration of final orders
issued by the PSC. The rule provides the procedure the party must

follow to seek reconsideration. As recognized by the Florida
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Supreme Court,

A petition for reconsideration is used to bring to an
agency’s attention specific matters which do not appear
to be reflected in its reasoning and decision. By this
means the néed for judicial review can be obviated, and
the expertise of the .agency can be expressed within the
framework of goals established by the Legislature.

Sentinel Star Express Company v. Florida Public Service Commission,-
322 So. 2d 503, 505 (Fla. 1975). This rule is needed for the most
efficient operation of the agency.

Authority for Procedure: 350.127(2), F.S.

Agency Procedure: 25-22.075, Transmission Line Permitting

Proceedings.

Reason for Procedure: PSC Rule 25-22.075 sets out the procedure to

initiate a transmission line permitting proceeding, including
special noticing requirementé. In addition, the rule specifies
‘that a motion for reconsideration must be filed within five days of
the Commission decision. This rulé enables the PSC to meet the
statutory deadlines set forth in Section 403.537, F.S. This rule
is needed for the most efficient operation of the agency.

Authority for Procedure: 403.537, F.S.

Agency Procedure: 25-22.080, Electrical Power Plant Permitting

Proceedings.

Reason for Procedure: PSC Rule 25-22.080 sets out the procedure to
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initiate an electrical power plant permitting proceeding, including
special noticing requirements and decisional time lines. In
addition, the rul§ ;pecifies that a motion for reconsideration must
be filed within five days of the Commission decision. This rule
enables the PSC to meét the statutory deadlines set forth in
Section 403.519, F.S. This rule is needed for the most efficient
operation of the agency.

Authority for Procedure: 350.127(1) and 403.518, F.S.

WHEREFORE, the Florida Public Service Commission respectfully

requeéts this Commission for an order grénting the exceptions

requested above.

Respectfully submitted,

ROBERT D. VANDIVER
General Counsel
Florida Bar No. 344052

MARY ARNE HELTON
Associlate General Counsel
Florida Bar No. 89408985

FLORIDA PUBLIC SERVICE COMMISSION
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0862
850-413-6245

Dated: April 15, 1998
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ATTACHMENT A
FLORIDA PUBLIC SERVICE COMMISSION
The PSC seeks exgeptions to the following Uniform Rules of
Procedure for .the most efficient operation of the agency.
UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-102.001, Notice
of Public Meeting, Hearing, or Workshop.
SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception
to keep the additional provisions on noticing found in
subsections (3) and (4) of PSC Rule 25-22.001 that define the
terms “meeting” and “workshop” to avoid doubt or controversy
concerning what constitutes a meeting or workshop that must be
noticed by publication in the Florida Administrative Weekly.
UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-102.002(2),
Agenda of Meetings, Hearings, and Workshops.
SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception
to keep.the additional requirement in PSC Rule 25-22.002(3) that
“[a] majority vote of a quorum of the Commission is required to
modify the presiding officer’s decision” on specific changes in
the agenda. This provision avoids doubt or controversy
concerning the procedure for overriding the presiding officer’s
decision to change the agenda.
UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-105.003,
Disposition.

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception
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to keep the additional requirement in PSC Rule 25-22.022(3) that
discourages oral argument on declaratory statements at its public
agenda conferencgs.’ Petitions for declaratory statements must be
answered based onﬂthe,facts and circumstances alleged in the
petition. Anyone who wishes to address the merits may contact
commissioners prior to agenda conferences pursuant to Section
350.042 (1), Florida Statutes.

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.102,
Presiding Officer.

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception
to keep the additional requirement in PSC Rule 25-22.035(1) that
“[u]lnless good cause is shown, all motions for disqualification
of a presiding officer shall be ﬁade at least five days prior to
the date scheduled for the final hearing.” This exception will
prevent parties from delaying proceedings by moving to disqualify
a commissioner the day a final hearing is scheduled to commence.
UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.104, Filing.
SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks exceptions
to keep the additional filing requirements contained in PSC Rules
25-22.028(1) and 25-22.0375(3). Specifically, the PSC seeks an
exception for the provisions in 25-22.028 (1) that require the
larger regulated entities and parties to provide computer
diskette files for documents larger than five pages. The PSC

also seeks an exception so that it can continue to require
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multiple copies of filings as set forth in PSC Rules 25—22.028(1)
and 25-22.0375(3). Finally, the PSC seeks an exception so that
it can continue to ;equire the filing of notices of service of
interrogatories oprroduction,of documents. These additional
requirements enable the PSC to maintain its computerized Case
Management System in which information concerning document
filings and some on-line documents are stored for easy public
access. This system also reduces paper consumption. The
additional copies enable the PSC to distribute copies of filings
to all PSC employees involved in the case without PSC staff
having to make the copies. The filiﬂg of discovery notices
enables all parties and interested persons to be informed of
discovery being conducted in a case.

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.106, Who May
Appear; Criteria for Qualified Representatives.

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception
so that it can continue to follow its Rule 25-22.008. The PSC
Rule allows attorneys who are not admitted to.the Florida Bar to
practice before the PSC and thus recognizes that the practice of
utility law is a very specialized field, that there are a limited
number of such practitioners in Florida, and that the PSC
regulates Florida operations of large corporations with
headquarters and counsel out-of-state. Under the Uniform Rule,

the client of the qualified representative must seek permission
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from the presiding officer for the gqualified representative to
represent the client in each proceeding. On the other hand, the
PSC Rule ailows a non-attorney to obtain a Class B certificate
that is renewable.every two years. This practice negates the
need for non-attorneys to seek and obtain permission each time
they are to represent a client before the PSC. The PSC Rule has
more stringent requirements for non-attorney representatives to
practice before the PSC. The PSC Rule authorizes the Office of
General Counsel to grant Class B applications so that
applications can be processes expeditiously; recommendations for
denial must be heard by the full Commission. Finally, the PSC
Rule allows practitioners to appear as witnesses in PSC |
proceedings in the limited circumstances spelled out in
subsection (6).

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.109, Notice
to Interested Parties.

' SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception
to keep the additional provisions in subsections (3) and (4) of
PSC Rule 25-22.026 that delineate the role of PSC staff in
evidentiary proceedings. These provisions make staff’s role
clear and avoid any confusion and controversy concerning staff’s
participation in proceedings.

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.111(2)-(4),

Point of Entry into Proceedings and Mediation.
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SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an excéption
to subsections (2) through (4) of Uniform Rule 28-106.111 that
require a hearing to be requested within 21 days of receipt of
notice of the decision and that provide that a right to hearing
will be waived if not requested within 21 days. The Uniform Rule
ties the time period within which a request for hearing can be
made to receipt of the notice; whereas, PSC Rule 25-22.029 ties
the time period to issuance of the notice. Under the PSC
procedure, the PSC and affected persons are able to track the
time certain when proposed agency action becomes final. 1In
addition, PSC Rule 25-22.029(2) provides that the PSC may shorten
the time to request a hearing to 14 days from issuance of the
order for goéd cause shown. This shortened time period is needed
to meet certain statutory deadlines. Finally, the PSC Rule ties
the waiver of hearing rights to “the expiration of the time
within which to request a hearing.” This provision recognizes
that there may be different time periods for requesting a hearing
depending on the notice given.

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.201,
Initiation of Proceedings.

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception
from the Uniform Rule on the initiation of proceedings so that it
can continue to follow‘PSC Rule 25—22.036(1)—(7)‘and (9)~-(10).

Under the Uniform Rule, only petitions can initiate an agency
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proceeding; whereas, under the PSC Rule, an application,
petition, complaint, order, or notice can initiate agency actioﬁ.
The PSC Rule defings the different types of pleadings listed in
the rule, states.ﬁhat each pleading must contain, lists any
special service requirements, and states what action the PSC will
initially take depending on how the proceeding was initiated.

The PSC Rule enables persons to tailor their initial pleadings to

the relief requested.

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.202,
Amendment of Petitions.

SUMMARY OF THE -GROUNDS FOR EXCEéTIOﬁ: The PSC seeks an -exception
from the Uniform Rule concerning the amendment of petitions so
that it can continue to féllow.PSC Rule 25-22.036(8). The
Uniform Rule contemplates only petitions may be amended, whereas
the PSC Rule contemplates petitions, applications, and complaints
‘may be amended. The PSC amendment provision recognizes that
proceedings determining substantial interests may also be
initiated at the PSC by complaint and application.

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.203, Answer.
SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception
from the Uniform Rule concerning Answers so that it can continue
to follow PSC Rule 25-22.037(1). The Uniform Rule does not state
the time by which an answer must be filed as does the PSC Rule,

which requires an answer to be served within 20 days of service
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of the petition. 1In addition, the PSC Rule clarifies that an
answer to a PSC order or notice must be filed within 20 days
unless a diffefeqt-time period is specified by the order or
notice. By specifying a time period, the PSC Rule avoids
confusion and abuse. The PSC Rule promotes the orderly
dispoéition of matters brought before the agency.

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.204 (1) -(2),

Motions.

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception
to subsections (1)-(2) of the Uniform Rule on motions so that it
can céntinué to follow PSC Rules 25-22.037(2) and 25-22.038(1).
PSC Rule 25-22.037(2) (a) requires motions to dismiss, motions to
strike, and motions for a more definite statement to be filed
within the time for filing an answer, whereas Uniform Rule 28~
106.204(2) requires only motions to dismiss to be filed no later
than 20 days after service of the petition on the party. PSC
Rule 25-22.037(2) (a) also has the additional provision that if
any of these motions in opposition are denied, “an answer or
other responsive pleading may bé filed within 10-days [sic] after
issuance of an order denying theAmotion.” The PSC seeks to keep
these additional provisions because they prevent delay and may
‘reduce workload if it can be discerned early on that part of an
initial pleading is inadequate. In addition, PSC Rule 25-

22.037(2) (b) requires motions not made during the course of a
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hearing to be filed with the Division of Records and Reporting
(the Division) instead of the presiding officer as required by
the Uniform Rule:_hThe Division has a complex computerized Case

. Management System'that tracks and stores documents filed with the
PSC that could be contravened if motions were required to be
filed with the presiding officer. The Uniform Rule requirement
would add additional layers of bureaucracy to the internal
document controls followed by the PSC. Finally, Uniform Rule 28-
106.204(1) authorizes the presiding officer to conduct
proceedings and enter orders to dispose of motions. This
requirement conflicts with currént Commission practice because
PSC prehearing matters are handled by the prehearing officer.
UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.205,
Intervention.

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception
to the Uniform Rule on intervention so that it can continue to
follow PSC Rule 25-22.039. Under the PSC rule, petitions to
intervene can be filed five days before the commencement of'a
hearing. The PSC is concerned that the 20-day period in the
Uniform Rule could limit customer participation in hearings.
Allowing the PSC to keep its five-day rule would probably reduce
the number of instances where the PSC would have to determine
whether good cause was shown to intervene after the expiration of

the intervention period in the Uniform Rule. Also, the PSC Rule
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makes it clear that “(ilntervenors take the case as they find
it,” and, thus eliminates confusion over the impact an intervenor
can have on an‘oggoing proceeding.

UNIFORM RULE FROMIWHICH EXCEPTION IS SOUGHT:. 28-106.208, Notice
of Hearing.

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception
from the reguirement in the Uniform Rule that the presiding
officer is responsible for serving written notice on all parties,
and also seeks an exception to keep subsections (2) and (4) of
PSC Rule 25-22.0405 that provide the PSC will give notice to
local government representatives and ﬁay require utilities to
publish notice in local newspapers. At the PSC, the ministerial
functicen of serving writteﬁ notice on parties is already
efficiently performed by the Division of Records and Reporting
(the Division). If the Uniform Rule were to control, the PSC’s
 streamlined procedure would become more cumbersome because
additional divisions would have to be included in the process.
The PSC notice requirements in subsections (2) and (4) concerning.
local government notification and newspaper publication are
designed to ensure that all persons potentially affected by PSC
action will have notice of PSC proceedings.

UNIFORM RULES FROM WHICH EXCEPTION IS SOUGHT: 28-106.209,
Prehearing Conferences; and 28-106.211, Conduct of Proceedings.

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception
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to Uniform Ru;es 28-106.109 and 28-106.211 so that the agency can
continue to follow PSC Rule 25-22.038. Under the Uniform Rules,
the presiding 6fﬁ;cer is responsible for prehearing matters.
However, under PSC practice, the governance of prehearing matters
is handled by the prehearing officer. 1In addition, the PSC Rule
explains in detail the prehearing procedures followed by the PSC.
The specifics set forth in PSC Rule 25-22.038 provide all hearing
participants with knowledge of PSC prehearing procedures and
allow the PSC to conduct prehearing matters in a consistent,
orderly, and efficient fashion.

UNIFORM RULE FROM WHICH EXCEPTION IS.SOUGHT: 28-106.212(1) and
(3), Subpoenas.

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks exceptions
to subsections (1) and (3) of the Uniform Rule so that it can
continue to follow subsections (1), (2), {(3), and (5) of PSC Rule
25-22.045. Under the Uniform Rule, only the presiding officer
can issue subpoenas. Under the PSC Rule, either the presiding
officer or the Division of Records and Reporting (the Division)
can issue subpoenas.r Since subpoenas must be timely issued, this
is the more practical approach for the PSC since‘the travel and
hearing schedules of presiding officers often prevent quick
responses. In addition, pursuant to the Uniform Rule, motions to
guash are to be filed with the presiding officer. The PSC seeks"

an exception to this requirement so that motions to quash will
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continue to be filed with the Division. This will ensure that
the motion-is tracked and logged in the Division’s computerized
Case Management System. The PSC Rule also provides that
subpoenas may be issued .for the inspection of documents without
deposing anyone. This additional procedure effectuates discovery
in PSC proceedings. Finally, the PSC Rule allows subpoenas to be
served by certified mail. This type of service cuts down on
costs for hearing participants.

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.213,
Evidence.

SUMMARY OF THB GROUNDS FOR EXCEPTION: The PSC seeks exceptions
to keep the additional requirements in subsection (3) concerning
the exclusion of irrelevant and repetitious evidence and
subsection (4) concerning prefiled testimony for its Rule 25-
22.048. The exclusion of irrelevant and repetitious evidence
helps keep hearings manageable and may shorten the time spent in
hearing. The requirement for prefiled direct testimony, and
rebuttal testimony if any, acknowledges the technical subject
matter of most issues, and expedites the hearing process.
Moreover, the formatting requirements for prefiled testimony
ensure that the PSC can comply with the transcript requirements
in Rules 9.190 and 9.200, Florida Rules of Appellate Procedure,
if an order is appealed.

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.215,
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Post-Hearing Submittals.

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception
to keep its Ruief25—22.056(1)—(3) that sets forth the
requirements for post-hearing filings that are tailored to the
post-hearing procedure followed by the PSC. Because either é
single commissioner or a panel may hear a case, subsection (1)
specifies the types of post-hearing filings available to parties
in either circumstance. PSC Rule 25-22.056(1) (d) also limits
proposed findings of fact, conclusions of law, statements of
issues and positions, and briefs to no more than 60 pages total.
Past PSC experience has shown that more than 40 pages is
consistently needed because of the number and complexity of
issues in many PSC proceeaings. Subsection (2) of the PSC Rule
sets out requirements for proposed findings of fact to curb the
filing of inappropriate prqposed findings of fact. Finally,
subsection (3) of the PSC Rule sets out the requirements for the
statement of issues and.positions. The rule is clear that “[a]lny
issue or position not included in a post-~hearing statement shall.
be considered waived.”

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.216(1),
Entry of Recommended Order.

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception
for PSC Rule 25-22.056(4) (a) concerning recommended or proposed

orders when a hearing is conducted by a single PSC commissioner.
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The Uniform Rule ‘is tailored to proceedings referred to the
(Division of Administrative Hearings) DOAH, after which an
Administrative-Law,Judge (ALJ) submits a recommended order tc an
agency head. The Uniform Rule does not address proceedings where
a single commissioner acts as the hearing officer, and then
submits his recommended order to the full commission to decide
finaljagency action, which may be the case at the PSC and is
contemplated under the PSC rule.

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.217(1) and
(2), Exceptions and Responses.

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception
to the requirements of subsections (1) and (2) of Uniform Rule
28-106.217 so that the agency can continue to apply the
requirements of PSC Rule 25-22.056(4) (b). The PSC would not be
able to meet the 90-day statutbry deadline for rendering orders
in Section 120.569(2) (j)1., Florida Statutes, if the agency
followed the Uniform Rule because it holds public meetings to do
so only twice every month and recommended orders must be voted on
by the full Commission.

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28—106.301,
Initiation of Proceedings.

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception
from the Uniform Rule on the initiation of proceedings not

involving disputed issues of material fact so that it can
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continue to follow PSC Rule 25-22.036(1)-(7) and (8)-(10). Under
the Uniform Rule, only petitions can initiate an agency

proceeding; whérea§, under the PSC Rule, an application,

petition, .complaint, order, or notice can initiate agency action.

The PSC Rule enables persons to tailor their initial pleadings to

the relief requested.

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.302(1),
Notice of Proceeding.

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception
to Uniform Rule 28-106.302(1) so .that it can continue to follow
PSC Rgle 25-22.038. Under PSC Eracéice, the governance of such
prehearing matters is handled by the prehearing officer assigned
to the case. The prehearing officer issues a procedural order
which contains the specific. details of what should be filed and
on what date, and identifies the issues in dispute.

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.303(1),
Motions.

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception
to the requirements in Uniform Rule 28-106.303(1) concerning the
presiding officer’s responéibilities over motions filed in
informal proceedings so that it can continue to follow PSC Rules
25-22.037(2) (b) and 25-22.038(1). The PSC rules require motions
to be filed with the Division of Records and Reporting (the

Division) instead of with the presiding officer. The Division’s
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document management controls may be contravened if motions were
required to be filed with the presiding officer, and would add
additional layérs,pf bureaucracy to the internal document
controls followed’by.the PSC. In addition, Uniform Rule 28-
106.303 provides the presiding officer shall take action to
dispose of motions. This requirement conflicts with current
Commission practice because PSC prehearing matters are handled by
the prehearing officer.

UNIFORM RULE FROM WHICH EXCEPTION IS SOUGHT: 28-106.305(1),
Conduct of Proceedings.

SUMMARY OF THE GROUNDS FOR EXCEPTION: The PSC seeks an exception
to Uniform Rule 28-106.305(1) so that the agency can continue to
follow PSC Rule 25-22.038(1). Under the Uniform Rules, the
presiding officer issues orders necessary to effect discovery and
addresses other procedural matters in the case. Under PSC
practice, the governance of prehearing matters is handled by the
prehearing officer. The prehearing officer may or may not be the
presiding officer at the informal hearing.

The PSC seeks to keep the following procedural rules that would
be in addition to the Uniform Rules of Procedure for the most
efficient operation of the agency.

AGENCY PROCEDURE: 25-21.004, Disqualification.

REASON FOR PROCEDURE: This rule clearly announces the reasons

why a commissioner may be disqualified from hearing a case,
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states the procedure to follow when filing a petition for
disqualification, and states how a petition will be disposed of
by the PSC. The)rule removes doubt or controversy concerning the
procedures on disqualification.

AGENCY PROCEDURE: 25-22.0021, Agenda Conference Participation.
REASON FOR PROCEDURE: The PSC votes on agency action at public
meetings called agenda conferences. The purpose of PSC Rule 25-
22.0021 is to clearly set forth the PSC’s policy on accepting
public comments during the course of these meetings. It gives
notice to all regulated entitie§, parties, and interested persons
concerning their right to participate in the agenda conference.
AGENCY PROCEDURE: 25-22.006, Confidential Information.

REASON FOR PROCEDURE:  PSC Rule 25-22.006 sets out the procedures
to follow when requesting that certain information filed with the
~ PSC be considered confidential and exempt from Section 119.07(1),

Florida Statutes.

. AGENCY PROCEDURE: 25-22.017(1) and (2), Rulemaking Proceeding --
Adoption.

REASON FOR PROCEDURE: Subsections (1) and (2) of PSC Rule 25-
22.017 prescribe the-procedurés the PSC will follow when voting
to adopt changes to a proposed rule at an agenda conference.

This rule puts the public on notice as to the procedure used by
the PSC, and avoids doubt or controversy.

AGENCY PROCEDURE: 25-22.035(3), Miscellaneous Matters.
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REASON FOR PROCEDURE: Subsection (3) of PSC Rule 25-22.035
provides that the Florida Rules of Civil Procedure will govern
formal proceedings,except where they are superseded by or in
__conflict with a PSC Rule. If a procedural matter is not governed
by a Uniform Rule or a PSC Rule, it will often be addressed in
the Florida Rules of Civil Procedure.

AGENCY PROCEDURE: 25-22.0355, Assignment of Formal Proceedings.
REASON FOR PROCEDURE: PSC Rule 25-22.0355 puts all affected
persons on notice as to the procedure that will be followed when
assigning a commissioner or DOAH ALJ to formal proceedings. The
rule also pfescribes the procedure to follow when reguesting to
have a case assigned to the full Commission. The rule avoids
doubt-or controversy concerning the assignment of proceedings.
AGENCY PROCEDURE: 25-22.037(3) and -(4), Answers and Motions.
REASON FOR PROCEDURE: Subsections (3) and (4) of PSC Rule 25-
22.037 prescribes the PSC’s policy on default and waiver. The
rule puts all interested persons on notice as to when waiver or
default is considered to have occurred, and thus avoids any doubt
or controversy concerning such issues.

AGENCY PROCEDURE: 25-22.0376, Reconsideration of Non~?inal
Orders.

- REASON FOR PROCEDURE: PSC Rule 25-22.0376 provides a means for
adversely affected parties to seek reconsideration of a non-final

order issued by a single commissioner, usually acting as a
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prehearing officer. The rule provides the procgdure the party
must follow to seek reconsideration by the panel assigned to hear
the case. TheArule,avoids doubt or controversy concerning
reconsideration of ‘non-final orders.

AGENCY PROCEDURE: 25-22.0406, Notice and Public Information on
General Rate Increase Requests by Electric, Gas and Telephone
Companies.

REASON FOR PROCEDURE: PSC Rule 25-22.0406 prescribes the
procedure for noticing customers of electric and gas utilities
and telecommunications companies that the regulated entity has
requested a general rate increase. The rule ensures individual
customers have adequate nptice of service hearings and the
hearing dates of the formal hearing. The rule also ensures that
all customers have access to detailed information concerning the
rate filing.

AGENCY PROCEDURE: 25-22.0407, Notice of and Public Information
for General Rate Increase Requests by Water and Wastewater
Utilities.

REASON FOR PROCEDURE: PSC Rule 25-22.0407 prescribes the
procedure for noticing customers of water and wastewater
utilities that the regulated entity has reguested a general rate
increase. The rule ensures individual customers have adequate

notice of customer meetings and the hearing dates of the formal

hearing. The rule also ensures that all customers have access to
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detailed information concerning the rate filing.

AGENCY PROCEDURE: 25-22.042, Dismissal.

REASON FOR PROCEDURE: PSC Rule 25-24.042 puts all parties on
- notice that failure or refusal to comply with a PSC order

- subjects the party to dismissal from the action, and if the

- offending party carries the burden of proof, the proceeding
itself may be dismissed. The rule enables the PSC to take

- affirmative action when a party demonstrates a “persistent

+ inability to comply with Commission orders and rules.” In re:

Application for certificate to provide interexchange

-~ telecommunications service by Health Liabilityv Management

Corporation, 97 F.P.S.C. 11:451, 454 (1897).

© AGENCY PROCEDURE: 25-22.046, Witnesses and Witness Fees.

REASON FOR PROCEDURE: PSC Rule 25-22.046 sets out the
requirements for witness fees, and states that members of the
general public may appear as witnesses in PSC proceedings without
being a party. The rule avoids doubt or controversy concerning
witness fees, and the ability of the general public to
participate in proceedings.

AGENCY PROCEDURE: 25-22.058, Oral Argument.

REASON FOR PROCEDURE: PSC Rule 25-22.058 puts all parties to a
formal proceeding on notice as to when the PSC may grant requests
for oral argument. The Florida Supreme Court has recoghized that

this rule may aid the PSC in determining what agency action to
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take. U.S. Sprint Communications Co. v. Nichols, 534 So. 2d 698,

700 (Fla. 1988).

AGENCY PROCEDURE: 25-22.060, Motion for Reconsideration.
REASON FOR PROCEDﬁRE: PSC Rule 25-22.060 provides a means for..
adversely affected parties to seek reconsideration of final
orders issued by the PSC. The rule provides the procedure the

party must follow to seek reconsideration. The Florida Supreme

Court has recognized the value of this rule. See Sentinel Star

Express Companyv v. Florida Public Service Commission, 322 So. 2d

503, 505 (Fla. 1875).

AGENCY PROCEDURE: 25-22.075, T;ansﬁission Line Permitting
Proceedings.

REASCN FOR PROCEDURE: PSC Rule 25-22.075 sets out the procedure
to initiate a transmission line permitting proceeding, including
special noticing requirements. In addition, the rule specifies
that a motion for reconsideration must be filed within five days
of the Commission decision. This rule enables the PSC to meet
the statutory deadlines set forth in Section 403.537, F.S.
AGENCY PROCEDURE: 25-22.080, Electrical Power Plant Permitting
Proceedings.

REASON FOR PROCEDURE: PSC Rule 25-22.080 sets out the procedure
to initiate an electrical power plant permitting proceeding,
~including special noticing requirements and decisional time

lines. In addition, the rule specifies that a motion for
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reconsideration must be filed within five days of the Commission
decision. .This rule enables the PSC to meet the statutory
deadlines set foz_:f_c,h. in Section 403.518, F.S.

THE ADMINISTRATION -COMMISSION IS EXPECTED TO HEAR THE PSC’S

PETITION FOR EXCEPTIONS AT THE MAY 12, 1998, CABINET MEETING.
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ATTACHMENT B

DRAFT

BEFORE THE ADMINISTRATION COMMISSION
OF THE STATE OF FLORIDA

IN THE MATTER OF: THE FLORIDA AC CASE#
PUBLIC SERVICE COMMISSION’S
REQUEST FOR EXCEPTIONS TO FILED:

UNIFORM RULES OF PROCEDURE

FINAL ORDER

A Petition of the Florida Public Service Commission, seeking
exceptions. to the Uniform Rules.of érocedure, came for hearing
before the Administration Commission on May 22, 1998. After
hearing, upon motion duly made, seconded, and adopted, the
Administration Commission hereby grants the exceptions requested
in the Petition for the reasons set forth therein. The Florida
Public Service Commission’s Petition for Exceptions to Uﬁiform
Rules of Procedure is incorporated in this Final Order.

DONE and ORDERED this day of , 1998, in

Tallahassee, Florida.

Robert B. Bradley, Secretary
Administration Commission
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the

foregoing was delivered to the following parties by U.S. Mail or

hand-delivered this

Honorable Lawton Chiles
Governor

The Capitol
Tallahassee, FL 32399
Honorable Robert Milligan
Comptroller

The Capitol
Tallahassee, FL 32399
Honorable Bob Butterworth
Attorney General
The Capitol
Tallahassee, FL 32399
Honorable Bob Crawford
Commissioner of Agriculture
The Capitol

Tallahassee, FL 32399

Carroll Webb, Executive Director
and General Counsel

Joint Administrative Procedures
Committee

Holland Building, Room 120

Tallahassee, FL 3239S5-1300

Robert Vandiver, General Counsel
Mary Anne Helton, Associate
General Counsel

Florida Public Service Comm’n
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

day of

, 1998.

Honorable Sandra B. Mortham
Secretary of State

The Capitol
Tallahassee, FL 32399
Honorable Bill Nelson
Insurance Commissioner
The Capitol
Tallahassee, FL 32399
Honorable Frank Brogan
Commissioner of Education
The Capitol
Tallahassee, FL 32399
David Schwartz, Esquire
Governor’s Legal Office
The Capitol, Room 209
Tallahassee, FL 32399

Liz Cloud, Bureau Chief
Bureau of Administrative Code
Division of Elections
Department of State

401 South Monroe Street
Tallahassee, FL 3239%9-0250

ROBERT B. BRADLEY
SECRETARY
ADMINISTRATION COMMISSION
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DATE: June 10, 1998

TO: Teresa Tinker, Administraticon Commission
FROM: \DNoreen $. Davis, Public Service Commission
RE: PSC Requests for Exceptions to the Uniform les

Listed below are the various points we discussed yestarday in
our telephone conversation.

L. The PSC withdraws its request for exceptions to the uniform
rules for the following PSC rules:

25—220008(1),'l(a),1(c) and (2) - Class A Practitioners

25-22.026(3) and (4) - Role of Staff
25-22.029(1) - Point of Entry Introductory Language
25-22.035(1) ~ Disqualification
25-22.035(3) - Rules of Civil Procedure
25-22.00355 - Assignment of Formal Proceedings
25-22.046 - Witness Fees
25-22.048(3) ~ Evidence
il. We proposge that thesa requested exceptions are not necessary

as the PSC rules are outside the scope of the uniforn rules:

25=-22.0405
23~22.029(3)
25-22.036 (1-7), (8-10)

You agreed to look at the first two items to determine if
they were outside the scope of the uniform rules. You also
would look at the third item to determine if that rationale is
applicable to all portions of the rule listed.

ITI. We request the following clarifications be added to the draft
order:

A, It is appropriate to place the content of withdrewn Rule
25-22.0355, Assignment of Formal Proceedings, in the
PSC"s Statement of Agency Organization and Operation.
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(Regarding the denial of Rule 25-22.037 (4. in paragraph
4{c) 10 of the June 5 draft order:)

Rule 28-106.111(4) contemplates a defsult in the
event no written request for hearing or mediation
is filed within tha 21 day time period. Receipt 1s
accomplished by adding 5 days to the time period
pursuant to Rule 25-106.103.

(You stated the decision was made to move forward with
amendment of the uniform rules regarding the 5 day
deadline for intervention and for amendment of
petition. We suggest changing the language 1in para. d.
on page S of the draft order:)

The requests for exceptions for Rules 25-22.036(8)
{amendment of petitions) and 25-22.03S, F.A.C.
(intervention) are denied for duplication 2f the
uniform rules, However the Commissicn will place a
proposal on the next agenda to amend the uaiform
rules to require leave of the presiding officer to
amend a petition once a responsive pleadiny is
filed and to permit a 5 day prioxr to heariag
deadline for intervention.

(You stated that our request for exceptiocn for <he
P5C’ s subpoena rule, 25-22,045, would be granted,
pending the completion of your research. ' We wo:1ld
suggest changing the language 1n para. (7} on page 4 of
the draft order:)

The request for an exception for Rule 25-22.045,
F.A.C. is granted for the most efficilent operation
of the agency.

U3
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FINAL ORDER NO. APA 98007

STATE OF FLORIDA g ar e

ADMINISTRATION COMMISSION SRR RPN 8
In Re: Petition for Exceptions from the
Uniform Rules of Procedure,
FLORIDA PUBLIC SERVICE
COMMISSION AC Case No. APA-98-007
/
FINAL ORDER

This cause came before the Governor and Cabinet, sitting as the Administration
Commission (“Commission”) on June 24, 1998, in Tallahassee, Florida, pursuant to Section
- 120.54(5)(a)2, F lorida Statutes (“F.S.”), and Chapter 28-108, Florida Administrative Code
(“F.A.C.”), upon the Petition for Exceptions from the Uniform Rules of Procedure filed by the
Florida Public Service Commission (“PSC”). Having considered the Petition and any arguments
of counsel, and being otherwise fully advised in the premises; it is ORDERED and ADJUDGED
that:

1. Chapter 28-102, F.A.C.: An exception from Rule 28-102.001, F.A.C., is hereby
granted for Rule 25-22.09(3/)an'd (4), F.A.C. (defining “meetings” and “workshops™). An
exception from Rule 28-102.002(2), F.A.C., is granted for Rule 25-22.002(3), F.A.C. (changes to
agenda). An exception from Chapter 28-102, F.A.C,, is granted for Rule 25-22.0021, F.A.C.
(agenda conference participation). The foregoing exceptions are based on the most efficient

operation of the agency.
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2. Chapter 28-103, F.A.C.: An exception from Chapter 28-103, F.A.C,, is granted for

Rule 25-22.017(1) and (2), F.A.C. (rule adoption), on the basis of the most efficient operation of

the agency.
3. Chapter 28-105, F.A.C.: The request for an exception for Rule 25-22.022(3), F. A.C.

(oral argument in proceedings for declaratory statements), is denied for lack of justification.

4. Chapter 28-106, F.A.C.:

a. The PSC has withdrawn its request for exceptions for Rules 25-22.008(1), (1)(a),
(1)(c), and (2) (class A practitioners), 25-22.026(3) and (4) (role of staff in proceedings), 25-
22.029(1).(point of entry into proceedings), 25-22.035(1,) and (3) (disqualification, Florida Rules
of Civil Procedure), 25-22.0355 (assignment of formal proceedings), 25-22.046 (witnesses, fees),
and 25-22,048(3) (evidence), F.A.C. Itis appropriate to place the content of withdrawn Rule
25-22.0355 in the PSC’s Statement of Agency Organization and Operation.

b. An exception from Chapter 28-106, F.A.C., is granted for Rule 25-22.006, F.A.C.
(confidential information), and Rules 25-22.0376 and 25-22.060, F.A.C. (reconsideration of
orders), as necessary to implement statutes, Sections 350.01(5), 364.183, 366.093, 367.156, and
368.108, F.S., and for the most efficient operation of the agency. Exceptions are granted from
Rule 28-106.104 for PSC Rules 25-22.028(1) (filing requirements) and 25-22.0375(3) (filing of
pleadings), and from Chapter 28-106 for PSC Rule 25-22.058, F.A.C. (oral argument), based on
the most efficient operation of the agency.

c.(l). The PSC’s request for an exception for Rule 25-21.004, F.A.C. (disqualification),

is denied and is unnecessary, as this matter is adequately addressed in Sections 120.569(2)(a) and

120.665, F S.
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(2) The request for an exception for Rule 25-22.029(2) and (4), F.A.C. (point of entry),
is granted to allow 21 days after issuance of the notice in which to file a request for a 120.57
hearing and the shortening of the petition deadline from 21 to 14 days for the establishment of a
price index pursuant to Section 367.081(4)(a), F.S., on the basis of statute and most efficient
operation of the agency. The request for an exception for Rule 25-22.029(2) and (4-6) is in all
other respects denied on account of duplication of the uniform rules.

(3) The request for an exception for Rule 25-22.036(1-7) and (9-10), F.A.C. (initiation of
proceedings), is denied. Sections (3), (5), (6), (7)(b), (7)(c), and (7)(e) of Rule 25-22.036 apply
to applications, complaints, orders, or notices which do not involve, or which precede, proposed
or final agency action determining substantial interests. The remaining provisions of this rule are
adequately covered by statute and the provisions of Rules 28-106.111, 28-106.201, and 28-
106.301, F.A.C.

(4) The request for an exception for Rule 25-22.037(1) and (2), F.A.C. (answers and
motions), is denied for lack of justification. The provision for motions is adequately covered by
Rules 28-106.204 and 28-106.303, F.A.C.

(5) The request for an exception for Rule 25-22.038, F.A.C. (prehearing matters), is
denied and is unnecessary, as the PSC may issue prehearing orders of a nature provided in its
rule by the authority of Rules 28-106.209, 28-106.211, and 28-106.305, F.A.C.

(6) The request for an exception for Rule 25-22.042, F.A.C. (dismissal for failure to
comply with orders), is denied and is unnecessary, since the PSC may utilize the provisions of

Rules 28-106.206 and 28-106.211, F.A.C.

(9]
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(7) The request for an exception for Rule 25-22.045(2-3) and (5), F.A.C. (subpoenas) is
denied and is unnecessary, as the PSC may issue subpoenas pursuant to Rule 28-106.212, F.A.C.

The request for an exception for Rule 25-22.045(1) is granted on the basis of most efficient

operation of the agency.

(8) The request for an exception for Rule 25-22.048(4), F.A.C. (format for evidence), is
denied and is unnecessary, by reason that the PSC may utilize the provisions of Rules 28-
106.209, 28-106.211, and 28-106.305, F.A.C.

(9) The request for an exception for Rule 25-22.056, F.A.C. (post-hearing filings), is
denied for duplication of Rule 28-106.215, F.A.C., and conflict as to waiver of positions the 14
day deadline for filing exceptions to the recommended order. The request is otherwise
unnecessary, since these matters may be addressed pursuant to Rules 28-106.209, 28-106.211,
28-106.215, 28-106.305, and 28-106.307, F.A.C.

(10) The request for an exception for Rule 25-22.037(3) and (4), F.A.C. (answers and
motions), is denied on account of the default provision for failure to respond to a petition for
hearing. An exception to implement the show cause and penalty provisions of Sections
350.127(1), 364.285, 366.095, 367.161, and 368.111, F.S,, is unnecessary, since such provisions
may be implemented pursuant to Rule 28-106.1 11(4), F.A.C. Rule 28-106.111(4) contemplates
a default in the event no written request for hearing or mediation is filed within the 21 day time
period.

d. The request for exception for Rule 25-22.036(8) (amendment of petitions) is denied
for duplication of the uniform rules. However, by separate action of the Commission on this

date, the Commission has authorized the Secretary to initiate rulemaking proceedings to amend

4



the 1'1m'form rules to require leave of the presiding officer to amend a petition once a responsive
pleading is filed. The request for exception for Rule 25-22.039, F.A.C. (intervention) is granted,
and the Commission has authorized the Secretary to initiate rulemaking proceedings to amend
the uniform rule to permit a 5 day prior to hearing deadline for intervention. Upon completion of
successful rulemaking and final rule adoption, the exception for Rule 25-22.039, F.A.C., will be
moot.

e. The requests for exceptions for Rules 25-22.008(1Xb) and (3) (class B practitioners)
and 25-22.008(4) and (6), F.A.C. (self-representation, practitioner as witness), are denied for lack
of statutory authority and for lack of sufficient justification. The subjects of counsel and
qualified representatives are adequately addressed in Rules 28-106.105 and 28-106.106, F.A.C.
The requests for. exceptions for Rules 25-22.029(3) (publication of notice of proposed agency
action) and 25-22.0405 (notices of public hearings), F.A.C., are granted to allow the PSC to
require a utility to provide notice on the basis of most efficient operation of the agency; the
remaining portion of 25-22.029(3) is denied as such notices are required by statute or to the
extent that the PSC may, on its own, opt to provide additional notice.

f. The requests for exceptions for Rules 25-22.0406(1)-(6) and 25-22.0407(1)-(7) and (9)
(notice and public information) are denied and are unnecessary to the extent that such provisions
apply to notice requirements which precede proposed or final agency action determining
substantial interests. The requests for exceptions for Rules 25-22.0406(7)—(8) and 25-22.0407(8)

and (10) are granted for the most efficient operation of the agency.



' 5. Chapter 28-107, F.A.C.: Exceptions from Chapter 28-107, F.A.C., are hereby granted

for Rules 25-22.075 (transmission lines) and 25-22.080 (electric power plants), F.A.C., on the

basis of statute and the most efficient operation of the agency.

NOTICE OF RIGHTS

Any party to this order has the right to seek judicial review of this Final Order pursuant to
Section 120.68, F.S., by the filing of a Notice of Appeal pursuant to Rule 9.110, Florida Rules of
Appellate Procedure, with the Clerk of the Commission, Office of Planning and Budgeting,
Executive Office of the Governor, the Capitol, Room 2105, Tallahassee, Florida 32399-0001; and
by filing a copy of the Notice of Appeal, accompanied by the applicable filing fees, with the
appropriate District Court of Appeal. The Notice of Appeal must be filed within 30 days of the day
this Final Order is filed with the Clerk of the Commission.

DONE and ORDERED this 2. day of June, 1998.

Db
R%RT B. BRADLEY, Secretary
Administration Commission

FILED with the Clerk of the Administration Commission on this5:S={day of June, 1998.

@I

CLERK, Administration Commission




CERTIFICATE OF SERVICE
[ HEREBY CERTIFY that a true and correct copy of the forgoing was delivered to the

following persons by United States Mail or hand delivery this%%ay of June, 1998.

Honorable Lawton Chiles Honorable Sandra Mortham
Govemor Secretary of State

The Capitol The Capitol

Tallahassee, Florida 32399 Tallahassee, Florida 32399
Honorable Bob Milligan Honorable Bill Nelson
Comptroller Insurance Commissioner
The Capitol The Capitol

Tallahassee, Florida 32399 . Tallahassee, Flonida 32399
Honorable Bob Butterworth Honorable Frank Brogan
Attorney General Commissioner of Education
The Capitol The Capitol

Tallahassee, Flonda 32399 Tallahassee, Florida 32399
Honorable Bob Crawford David Schwartz, Esquire
Commissioner of Agriculture ' Governor’s Legal Office
The Capitol The Capitol, Room 209
Tallahassee, Florida 32399 Tallahassee, Florida 32399
Mary Anne Helton, Esquire Florida Administrative Law Reports
Florida Public Service Commission Post Office Box 385

2540 Shumard Oak Blvd. . Gainesville, Florida 32602

Tallahassee, Florida 32399-0862
Liz Cloud, Bureau Chief

Bureau of Administrative Code

Carroll Webb, Executive Director and Department of State
General Counsel 401 South Monroe Street
Joint Administrative Procedures Committee Tallahassee, Florida 32399-0250

Holland Building, Room 120

Tallahassee, Florida 32399-1300
ROBERT B. BRADLEY, Secretary
Administration Commission




State of Florida

Public Serbice Commisgion

“M-E-M-O-R-A-N-D-U-M-

DATE: April 26, 1999
TO: Rule Supplement Mailing List

o

FROM: Noreen Davis, Director of Legal Services /M~ ‘y&é
Mary Anne Helton, Associate General Counsel N\
Christiana T. Moore, Associate General Counsel

RE: The Commission’s Procedural Rules ; el

As you know, the Florida Legislature substantially revised the Florida Administrative
Procedures Act in 1996. One of the major changes was to require the uniform rules of procedure
(URP) to be the rules of procedure for each agency unless the Administration Commission grants
an exception. Section 120.54(5)(a)l., Flornda Statutes.

- The Administration Commission adopted the URP on April 1, 1997. See Chapters 28-101
through 28-110, Florida Administrative Code. On June 24, 1998, the Administration Commission
granted the Commission only some of the exceptions that the agency sought. In re: Petition for
Exceptions from the Uniform Rules of Procedure. Florida Public Service Commission, AC Case No.
APA-98-007, Final Order No. APA 98-007. The Commission began complying with the URP on
July 1, 1998, as required by Section 120.54(5)(a)1., Florida Statutes.

Chapters 25-21 and 25-22, Florida Administrative Code, which set out the Commission’s
procedural rules, have been amended to reflect this change in law. The rules now contained in
Chapters 25-21 and 25-22 fall into one of two categories: they are either exceptions to the URP or
they are outside the scope of the URP and no exception is necessary.

Enclosed is a rule supplement notice and order form. This supplement contains the new
version of Chapters 25-21 and 25-22. The rules in this supplement must be used in conjunction with
the URP. In addition, you will probably find Rule 25-40.001 helpful since it lists the rules in the
URP for which the Commission has been granted an exception. Take note, however, that because
of particular requirements of Section 120.54(5) the rules outside the scope of the URP that are still
included in Chapters 25-21 and 25-22 are not included in the table in Rule 25-40.001.

Following the rule supplement notice is a cross-reference table that lists every uniform rule
and every Commission procedural rule on the books prior to July 1, 1998. The table shows which
Commission rules were kept because the rule is either an exception to or is outside the scope of the
uniform rules. The table also shows which uniform rules had no Commission counterpart. In
addition, the table shows which Commission rules were repealed since the Commission must now
follow the URP or the statute requires no rule for implementation.



Memorandum to Rule Supplement Mailing List
April 26, 1999
Page 2

Finally, Rule 28-101.001, Florida Administrative Code, required the Commission to develop
a Statement of Agency Organization and Operation. Most of the information contained in the
Commission’s statement was formerly located in Chapter 25-21. This statement can be found on
the Commission’s web site under the “publications” link in the “general” category. The web site
address is http://www2.scri.net/psc/index.html. You may also obtain a copy from the Division of
Records and Reporting.

Please feel free to call Noreen Davis [(850) 413-6086], Mary Anne Helton [(850) 413-6096],
or Chris Moore ([(850) 413-6098] if you have any questions concerning the Commission’s
implementation of the uniform rules.

cc: Blanca Bayé, Director of Records and Reporting
David E. Smith, Director of Appeals
William Talbott, Executive Director
Robert D. Vandiver, General Counsel



UNIFORM DISPOSITION COMMISSION
RULE RULE

CHAPTER 28-101

ORGANIZATION

28-101.001 PSC Statement of Agency Organization | 25-21.001-.043 [Repealed]

Statement of Agency
Organization and
Operation.

and Operation adopted 12/98.

Rules Governing Internal
Organization & Operation.
25-22.0355 [Repealed]
Assignment of Formal
Proceeding.

CHAPTER 28-102
AGENDA AND
SCHEDULING OF
MEETINGS AND

WORKSHOPS

28-102 Exception 'granted fo retain PSC rule. 25-22.0021 Agenda
Conference Participation.

28-102.001 Exception granted to retain part of PSC | 25-22.001

Notice of Public Meeting,
Hearing, or Workshop.

rule so that the Commission can define
meeting and workshop.

Notice of Meeting or
Workshop.

28-102.002
Agenda of Meetings,
Hearings, and Workshops.

Exception granted to retain part of PSC
rule so that the Commission can
continue to follow its procedures for
changing the agenda.

25-22.002
Agenda of Meetings.

28-102.003
Emergency Meetings.

Follow uniform rule.

25-22.003 [Repealed]
Emergency Meeting.

CHAPTER 28-103

RULEMAKING
28-103 Exception granted to retain part of PSC | 25-22.017(1) and (2)
rule regarding rule adoption. Rulemaking Proceeding--
Adoption.
28-103.001 Follow uniform rule. No counterpart.

Advance Notice of
Agency Rulemaking
Proceedings.

28-103.002 Foltow uniform rule. No counterpart.
Rule Development

Workshops.

28-103.003 Follow uniform nule. . No counterpart.

Negotiated Rulemaking,

il




Agency Disposition.

28-103.004 Follow uniform rule. 25-22.016(1)-(5) [Repealed]

Public Hearing. Rulemaking Proceeding --
: Hearing.

28-103.005 Follow uniform rule. 25-22.016(6) [Repealed]

Evidentiary Proceeding Rulemaking Proceeding --

During Rulemaking. Hearing.

28-103.006 Follow uniform rule. 25-22.012 [Repealed]

Petitions to Initiate Petitions to Initiate

Rulemaking. Rulemaking Proceedings.

CHAPTER 28-104

VARIANCE OR

WAIVER

28-104.001 Follow uniform rule. No counterpart.

Purpose; Construction

28-104.002 Follow uniform rule. No counterpart.

Petition for Variance or

Waiver.

28-104.003 Follow uniform rule. No counterpart.

Comments on Petition.

28-104.004 Follow uniform rule. No counterpart.

Petition for Emergency

Variance or Waiver.

28-104.005 Follow uniform rule. No counterpart.

Time for

Consideration of

Emergency Petition.

28-104.006 Follow uniform rule. No counterpart.

Request for Information.

CHAPTER 28-105

DECLARATORY

STATEMENTS

28—105.00[ Follow uniform rule. 25-22.021 {Repealed]

Purpose and Use of Purpose and Use of

Declaratory Statement. Declaratory Statement.

28-105.002 Follow uniform rule. 25-22.020 [Repealed]

The Petition. General.

28-105.003 Follow uniform rule. 25-22.022 [Repealed]

Disposition.

[




CHAPTER 28-106
DECISIONS
DETERMINING
SUBSTANTIAL
INTERESTS

PART 1
GENERAL
PROVISIONS

28-106.101
Scope of This Chapter.

Follow uniform rule.

25-22.025 [Repealed]
Scope and Title of Rules.

28-106.102
Presiding Officer.

Follow uniform rule.

25-22.035(1) [Repealed]
Miscellaneous Matters.

28-106.103
Computation of Time.

Follow uniform rule.

25-22.028(4)-(5) [Repealed]
Filing, Service of
Documents, and
Computation of Time.

28-106.104 Exception granted to retain PSC rule on | 25-22.028(1)

Filing. filing requirements. Filing, Number of Copies.
Exception granted to retain subsection Transferred to 25-22.028(2)
(3) of PSC Rule 25-22.0375 on number | Filings; Number of Copies
of copies.

28-106.105- Follow uniform rule. 25-22.008 [Repealed]

Appearances. Practitioners.

28-106.106 Follow uniform rule. 25-22.008 [Repealed]

Who May Appear;
Criteria for Qualified
Representatives.

Practitioners.

28-106.107
Standards of Conduct for
Qualified Representatives.

Folrlow uniform rule.

25-22.008 [Repealed]
Practitioners.

28-106.108
Consolidation.

Follow uniform rule.

25-22.035(2) [Repealed]
Miscellaneous Matters.

28-106.109 Follow uniform rule. 25-22.026 [Repealed]
Notice to Interested Parties.

Parties.

28-106.110 Follow uniform rule. 25-22.028(2)&(3)

Service of Papers.

[Repealed]

Filing, Service of
Documents, and
Computation of Time.




28-106.111
Point of Entry into
Proceedings and

Exceptions granted for part of PSC rule
so that the Commission can continuc to
close protest periods for PAA orders 21

25-22.029
Point of Eatry Into
Proposed Agency Action

Mediation. days from issuance of the order. In Proccedings.
addition, PSC can continue to shorten
protest period to 14 days, but only for
PAA orders cstablishing a price index
pursuant to Section 367.081(4)(a), F.S.
PART II
HEARINGS
INVOLVING

DISPUTED ISSUES OF
MATERIAL FACT

28-106.201
Initiation of Proceedings.

Retain part of PSC Rule 25-22.036 as
being outside scope of uniform rule.
Follow uniform rule and PSC rule.

25-22.036
Initiation of Formal
Proceedings.

28-106.202 Follow uniform rule. 25-22.036(8) [Repealed]
Amendment of Petitions. Initiation of Formal
Proceedings.

28-106.203 Follow uniform rule. 25-22.037(1) {Repealed]
Answer. Answers and Motions.
28-106.204 Follow uniform rule. 25-22.037(2) [Repealed)
Motions. Answers and Motions.
28-106.205 Exception granted to retain PSC rule. 25-22.039 Intervention.

Intervention.

Intervention petitions may still be filed
up to five days before the
commencement of a hearing.

28-106.206 Follow uniform rule. 25-22.034 [Repealed]
Discovery. Discovery.
28-106.207 Follow uniform rule. No counterpart,
Venue.

28-106.208 Exception granted so that Commission 25-22.0405

Notice of Hearing.

can continue to require a utility to
provide notice. In addition, the
Comimission can continue to require
notice as required by statute and can
also continue to provide additional
notice on its own.

Notices of Public Hearings.

Exception granted to retain portion of
former 25-22.029(3) so that the
Commission can require a utility to
publish a PAA order.

25-22.029(2) Point of Entry
into PAA Proceeding.




-

28-106.209
Prehearing Conferences.

Follow uniform rule.
Information can be put in procedural
orders.

25-22.038 [Repealed]

Prehearing Officer,

Prchearing Statement;
Prehearing
Conferences; and
Prehearing Order.

28-106.210
Continuances.

Follow uniform rule.

25-22.041 [Repealed]
Continuances.

28-106.211
Conduct of Proceedings.

Follow uniform rule.
Information can be put in procedural
orders.

25-22.038 [Repealed]
Prehearing Officer;
Prehearing Statement;
Prehearing Conference; and
Prehearing Order.

28-106.212 Exception granted to retain part of PSC | 25-22.045
Subpoenas. rule. The Commission may delegate the | Subpoenas.
responsibility to issue subpoenas to the
agency clerk. Follow uniform rule and
the PSC rule.
28-106.213 Follow uniform rule. 25-22.048 [Repealed)
Evidence. . Evidence.
28-106.214 Follow uniform rule. 25-22.049 [Repealed]
Recordation. Recordation.
28-106.215 .| Follow uniform rule. Pbst-hearing 25-22.056(1)-(3) [Repealed]

Post-Hearing Submittals.

requirements can be put in procedural
orders.

Post-hearing Filings.

28-106.216
Entry of Recommended
Order.

Follow uniform rule. Post-hearing
requirements can be put in procedural
orders.

25-22.056(4)(a) [Repealed]
Post-hearing Filings.

28-106.217
Exceptions and Responses.

Follow uniform rule. Post-hearing
requirements can be put in procedural
orders. Exceptions can be filed within
15 days and not the 14 days in PSC
rule.

25-22.056(4)(b) [Repealed]
Post-hearing Filings.

PART HI
PROCEEDINGS AND
HEARINGS NOT
INVOLVING
DISPUTED ISSUES OF-

| MATERIAL FACT

28-106.301
Initiation of Proceedings.

Follow uniform rute.

No counterpart.

28-106.302
Notice of Proceeding.

Follow uniform rule.

No counterpart.




18-106.303 Follow uniform rule. No counterpart.
Motions. )

28-106.304 Follow uniform rule. No counterpart.
Continuances.

28-106.305 Follow uniform rule. No counterpart.
Conduct of Proceedings.

28-106.306 Follow uniform rule. No counterpart.
Recordation.

28-106.307 Follow uniform rule. No counterpart.
Post-Hearing Submittals.

PART IV
MEDIATION

28-106.401 | Follow uniform rule. No counterpart.
Scope.

28-106.402 Follow uniform rule. No counterpart.
-Contents of Request for :
Mediation.

28-106.403 | | Follow uniform rule. No counterpart.
Allocation of Costs and :
Fees.

28-106.404 Follow uniform rule. No counterpart.
Contents of Agreement to
Mediate.

28-106.405 Follow uniform rule. No counterpart.
Standards of Conduct for
Mediators.

CHAPTER 28-107

LICENSING

28-107 Exception granted to retain PSC rule. 25-22.075 Transmission
Line Permitting
Proceedings.

Exception granted to retain PSC rule. 25-22.080 Electrical Power

Plant Electrical Proceeding.

28-107.001 ' Follow uniform rule. No counterpart. -

General.

28-107.002 Follow uniform rule. No counterpart.

Application for License.

28-107.003 Follow uniform rule. No counterpart.
Denial of License. ; : J




28-107.004

Suspension, Revocation,
Annulment, or
Withdrawal.

Follow uniform rule.

No counterpart.

28-107.005
Emergency Action.

Follow uniform rule.

No counterpart.

CHAPTER 28-108
EXCEPTION TO
UNIFORM RULES OF
PROCEDURE

28-108.001 .

Petition for Exception to
Uniform Rules of
Procedure.

Follow uniform rule.

No counterpart,

1 28-108.002
Final Disposition on
Petition for Exception.

Follow uniform rule.

No counterpart.

CHAPTER 28-109
CONDUCTING
PROCEEDINGS BY
COMMUNICATIONS
MEDIA TECHNOLOGY

28-109.001 Follow uniform rule. No counterpart.
General.
28-109.002 Follow uniform rule. No counterpart.

Definitions As Used in
This Rule Chapter.

28-109.003
Application and
Construction.

Follow uniform rule.

No counterpart.

28-109.004
Government in the
Sunshine.

Follow uniform rule.

No counterpart.

28-109.005
Notice.

Follow uniform rule.

No counterpart,

28-109.006
Evidence, Testimony, and
Argument.

Follow uniform rule.

No counterpart.




CHAPTER 28-110
BID PROTESTS

28-110.001 Follow uniform rule. No counterpart.
Purpose and Scope.

28-110.002 Follow uniform rule. No counterpart,
Definitions.

28-110.003 Follow uniform rule. No counterpart.
Notice of Protest.

28-110.004 Follow uniform rule. No counterpart.
Formal Written Protest.

28-110.005 Follow uniform rule. No counterpart.
Bond.

No counterpart.

Repeal PSC rule. Rule deemed
unnecessary since the matter is already
adequately addressed by Sections
120.569(2)(a) and 120.665, F.S.

25-21.004 [Repealed]
Disqualification

No countérpart.

Keep PSC rule--outside scope of
uniform rules.

25-21.0590
Acceptance of Gifts.

No counterpart.

Repeal PSC rule. Forms are
incorporated in substantive rules.

25-22.004 [Repealed]
Commission Forms.

No counterpart.

In PSC Statement of Agency
Organization and Operations.

25-22.005 [Repealed]
Noticing Address Files.

No. counterpart.

Keep PSC rule--outside scope of
uniform rules.

25-22.006 :
Confidential Information.

No counterpart.

Repeal PSC rule.

25-22.013 [Repealed]
Commission Action on
Petitions to Initiate
Rulemaking
Proceedings.

No counterpart.

Repeal PSC rule,

25-22.014 [Repealed]
Rulemaking Materials.

No counterpart.

Repeal PSC rule.

25-22.015 [Repealed)
Rulemaking Proceeding --
No Hearing.

No counterpart.

Exception granted for part of PSC rule.

25-22.017
Rulemaking Proceeding --
Adoption.




-

No counterpart. Repeal PSC rule. 25-22.018 [Repealed]
Emergency Rule Adoption.
No counterpart. Keep PSC rule--outside scope of 25-22.030
uniform rules. Injunctions.
No counterpart. Keep PSC rule--outside scope of 25-22.032
uniform rules. Customer Complaints.
No counterpart. Keep PSC rule--outside scope of 25-22.033
uniform rules. Communications Between
Commission Employees
and Parties.
No counterpart to 25- Repeal PSC rule. 25-22.035 [Repealed]
22.035 (3) re FRCP. Miscellaneous Matters.
No counterpart to 25- Repeal PSC rule. An exception to 25-22.037(3) and (4)
22.037(3): Waiver or implement the show cause and penalty [Repealed]
25-22.037(4): Default. provisions of Sections 350.127(1), Answers and Motions.

364.285, 366.095, 367.161, and 368.111,
F.S., is unnecessary, since such
provisions may be implemented pursuant
to Rule 28-106.111(4), F.A.C. Rule 28-
106.111(4) contemplates a default in the
event no written request for hearing or
mediation is filed within the 21 day time

period.
No counterpart. Exception granted to keep PSC rule. 25-22.0376
Reconsideration of
Non-Final Orders.
No counterpart. Keep PSC rule. Exception granted for 25-22.0406
(7) and (8); (1)-(6) outside scope of Notice and Public
uniform rules. ‘ Information on General
Rate Increase Requests by
Electric, Gas and Telephone
Companies.
No counterpart. Keep PSC rule. Exception granted for 25-22.0407
(8) and (10); (1)-(7) and (9) outside Notice of and Public
scope of uniform rules. Information for General

Rate Increase Requests by
Water and Wastewater
Utilities.




No counterpart.

Keep PSC rule.

25-22.0408 transferred to
25-30.4345

Notice of Requests for New
or Revised Service
Availability Charges or
Policies and Notice of
Requests for Allowance for
Funds Prudently Invested
(AFPI) Charges.

No counterpart.

Repeal PSC rule. PSC may utilize
provisions of Rules 28-106.206 and 28-
106.211, F.A.C.

25-22.042 [Repealed]
Dismissal.

No counterpart.

Repeal PSC rule.

25-22.046 [Repealed]
Witnesses and Witness
Fees.

No counterpart.

Exception granted to keep PSC rule.

25-22.058
Oral Argument.

No counterpart.

Repeal PSC rule.

25-22.059 [Repealed]
Final Orders.

No counterpart.

Exception granted to keep PSC rule.

25-22.060
Motion for Reconsideration.

No counterpart.

Keep PSC rule--outside scope of
uniform rules.

25-22.061
Stay Pending Judicial
Review.

No counterpart. Keep PSC rule--outside scope of 25-22.070
uniform rules. Ten-Year Site Plans --
Definitions.
No counterpart. Keep PSC rule--outside scope of 25-22.071

uniform rules.

Submission and Review of
the Ten-Year Site Plans.

No counterpart.

Keep PSC rule--outside scopb of
uniform rules.

25-22.072
Contents of Ten-Year Site
Plans.

No counterpart.

Keep PSC rule--outside scope of
uniform rules.

25-22.076
Contents of Petition.

No counterpart.

Keep PSC rule--outside scope of
uniform rules.

25-22.081
Contents of Petition.

No counterpart,

Keep PSC rule--outside scope of
uniform rules.

25-22.082
Selection of Generating
Capacity.




No counterpart.

Keep PSC nule--outside scope of
uniform rules.

25-22.090

Natural Gas Transmission
Pipeline Permitting
Proceedings.

No counterpart.

Keep PSC rule--outside scope of
uniform rules.

25-22.091
Contents of Petition.

No counterpart,

Keep PSC rule--required by s. 120.53.

25-22.100
Authority.

No counterpart.

Keep PSC rule---required by s. 120.53.

25-22.101
Purpose.

No counterpart.

Keep PSC rule---required by s. 120.53.

25-22.103
Orders Indexed.

No counterpart.

Keep PSC rule--required by s. 120.53.

25-22.1035
Designation of Official
Reporter.

No counterpart.

Keep PSC rule--required by s. 120.53.

25-22.104
Numbering of Orders.

No counterpart.

Keep PSC rule--required by s. 120.53.

25-22.105
System for Indexing
Orders.

No counterpart.

Keep PSC rule--required by s. 120.53,

25-22.107

Plan for Making Orders and
Index Available to the
Public.

INRULECHAR CTM
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25-40.001 PUBLIC SERVICE COMMISSION V. 12, p. 386-52
CHAPTER 28-106 25-22.006
DECISIONS DETERMINING Confidential Information.
SUBSTANTIAL INTERESTS 25-22.029

Point of Entry Into Proposed
Agency Action Proceedings.
25-22.0376

Reconsideration of Non-Final
Orders.

25-22.0406(7)-(8)

Notice and Public Information
on General Rate Increase
Requests by Electric, Gas and
Telephone Companies.
25-22.0407(8) and (10)

Notice of and Public
Information for General Rate
Increase Requests by Water and
Wastewater Utilities.
25-22.058

Oral Argument.

25-22.060

Motion for Reconsideration.

28-106.104 25-22.028

Filing. Filing, Number of Copies.




(R. 5/99)
V. 12, p. 386-53 EXCEPTIONS TO THE UNIFORM RULES 25-40.001
28-106.205 25-22.039
Intervention. Intervention.
28-106.208 25-22.029

Notice of Hearing.

Point of Entry into PAA
Proceeding.
25-22.0405

Notices of Hearings.

28-106.212

Subpoenas.

25-22.045

Subpoenas.

CHAPTER 28~107 LICENSING

25-22.075 Transmission Line
Permitting Proceedings.

25-22.080 Electrical Power

Plant Permitting Proceedings.

Specific Authority 120.54(5)(a)3. FS. Law Implemented
120.54(5)(a)3. FS. History—New 4-28-99.



(R. 5/99)

V. 12, p. 386-51 EXCEPTIONS TO THE UNIFORM RULES 25-40.001
CHAPTER 2540 25-40.001 Exceptions to the Uniform Rules of
EXCEPTIONS TO THE UNIFORM RULES Procedure. The following provisions of the
OF PROCEDURE Commission’s rules are exceptions to the uniform
25-40.001 Exceptions to the Uniform Rules rules of procedure:
of Procedure.
UNIFORM RULE COMMISSION RULE THAT IS AN
EXCEPTION
CHAPTER 28-102 25-22.0021
AGENDA AND SCHEDULING OF Agenda Conference
MEETINGS AND WORKSHOPS Participation.
28-102.001 25-22.001
Notice of Public Meeting, Notice of Meeting or Workshop.
Hearing, or Workshop.
28-102.002(2) 25-22.002
Agenda of Meetings, Hearings, |Agenda of Meetings.
and Workshops. |
CHAPTER 28-103 25-22.017
RULEMAKING Rulemaking Proceeding -~
Adoption.






