CARLTON FIELDS

ATTORNEYS AT LAW

ONE PROGRESS PLAZA
200 CENTRAL AVENUE, SUITE 2300
ST. PETERSBURG. FLORIDA 33701-4352

Ms. Blanca S. Bayo, Director
Division of Records and Reporting
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Re:

Dear Ms. Bayo:

November 11, 1999

MAILING ADDRESS:
PO BOX 2861, 5T PETERSBURG, T1 33731-2801
TEL (727) 821-7000  FAX (727) 822-3768
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In re: Petition for Determination of Need for an Electrical Power Plant in
Okeechobee County by Okeechobee Generating Company, L.L.C.

Docket No. 991462-EU

Enclosed for filing in the above docket are the original and 15 copies of Florida Power
Corporation’s Motion to Compel Okeechobee Generating Company, L.L.C. to Respond to

Certain Discovery Requests.

We request you acknowledge receipt and filing of the above by stamping the additional
copy of this letter and returning it to me in the self-addressed, stamped envelope provided.

If you or your Staff have any questions regarding this filing, please contact me at (727)

821-7000.
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Very truly yours,
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION o

Q y /qu

Inre: Petition for Determination )
of Need for an Electrical Power ) DOCKET NO. 991462-EU
Plant in Okeechobee County by )
Okeechobee Generating Company, ) Submitted for filing: Novemberl2, 1999
L.L.C. )
)

FLORIDA POWER CORPORATION’S MOTION TO COMPEL
OKEECHOBEE GENERATING COMPANY, L.L.C.
T DT IN DI Y RE

Florida Power Corporation (“FPC”), pursuant to Rule 28-106.206, Florida Administrative
Code, and Rule 1.380, Florida Rules of Civil Procedure, moves to compel Okeechobee
Generating Company, L.L.C. (“OGC”) to respond to certain Production Requests and Requests
for Admission that OGC has objected to as follows:

P ion

FPC moves to compel OGC to provide all documents responsive to certain production
requests over the objections set forth by OGC.

First, as a general matter, OGC objects to Requests 1, 2, 3, 4,5,6,7, 8, 11, 12, 13, 14, 15,
16,17, 18, 19, 20, 21, 22, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, and 36 not as improper or
irrelevant, but as seeking documents containing “confidential, proprietary business information”
and then indicates that OGC will only produce ‘‘to the extent possible’ non-confidential and
non-proprietary documents. This is not a proper basis to withhold documents. If OGC has a
concern about confidential and proprietary documents, it should seek to have those documents
treated confidentially in the proceeding in the manner set forth in the Order Establishing

Procedure, PSC 99-2002-PCO-EU in this docket. OGC cannot just refuse to produce documents

on this basis.

DOCUMENT NUMBER-DATE
13898 Hovi23
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OGC is seeking a determination of need for a “merchant plant” not subject to regulation
by this Commission. As such, this need hearing is the only opportunity for this Commission to
test, examine, or evaluate the assumptions and data that underlie the representations that OGC is
making to this Commission.

OGC has made a number of bold representations to this Commission including that (1) it
has a “firm” natural gas fuel supply; (2) that it will be running 93% of the time; (3) that its power
will be available to Florida utilities at time of peak; (4) that it can, megawatt for megawatt,
improve Peninsular Florida reserve margins; and (5) that the plant creates no risk to ratepayers,
etc. This proceeding affords the only occasion in which FPC and this Commission may
scrutinize these representations.

OGC has the burden of proof in this proceeding. It must prove not only that there is
specific need for generation, but that the plant it is proposing to build can and will meet that
need. Considering this burden, OGC should be made to lay open its plans, its reported contracts,
its communications with others, the assumptions underlying its evaluation of capital and
operating costs, and its evaluation of the Florida market (i.e., why it will likely be selling here
instead of outside the state, etc.) as a prerequisite to the Commission’s consideration of its
petition.

Each and every one of FPC’s production requests is directed to a specific statement,
representation, inference, or fact alleged in OGC’s petition. If OGC is permitted to thwart
discovery on these issues by hiding behind a claim that this information is confidential or
proprietary, it will be impossible both for the intervenors to this proceeding — whose need OGC
is allegedly attempting to meet — and this Commission to evaluate objectively and adequately the

alleged need for this “merchant” power plant.
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Accordingly, OGC should be compelled by the Commission to provide all documents
responsive to these requests.

In connection with its response to FPC’s First Request for Production of Documents,
OGC has now provided a log (attached hereto as a part of Composite Ex. A} which identifies
some confidential proprietary business information that has been withheld. Additional withheld
confidential documents are identified in responses to specific requests (attached hereto as a part
of Composite Ex. A). (Based upon a conversation between OGC’s counsel and FPC’s counsel,
FPC has reason to believe that these lists together are still incomplete and OGC is additionally
withholding other documents responsive to FPC’s requests that are admittedly not included in
this list.) FPC is willing to consider an agreed protective order restricting FPC’s use of these
specific documents to use in this proceeding. However, OGC has the burden here and must not
be permitted to hide behind its broad, over-reaching objections made to almost each and every
one of FPC’s requests.

Thus, FPC requests that this Commission enter an order requiring OGC to produce all
documents responsive to FPC’s very reasonable requests, including such reasonable restrictions

on use of those documents to this proceeding as the Commission deems just and necessary.

Documents and Computer Models underlying Dr. Nesbitt’s Testimony-Requests 33 and 36
OGC’s central need witness in this case is Dr. Dale M. Nesbitt, a consultant and Chief
Executive Officer and President of Altos Management Partners, Inc., (*Altos™) and MarketPoint,
Inc., (“MarketPoint™). OGC relies upon the testimony of Dr. Nesbitt to support its assertions that
there is a “need” for additional capacity in Peninsular Florida and that OGC’s “merchant plant”

can meet that “need.” OGC also relies on Dr. Nesbitt’s testimony to support its claims that
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OGC’s plant will dispatch during an average of 93% of the hours in a year, that OGC’s plant will
suppress wholesale prices in Peninsular Florida, that OGC’s plant will save Florida ratepayers
millions, and that OGC will be selling to utilities in Florida at times of peak and can be counted
towards reserves, etc. Dr. Nesbitt’s admits in his testimony that most, if not all, of his
conclusions are based on modeling that he has performed using two models: North American
Regional Electricity (“NARE”) Model and the North American Regional Gas (“NARG”) Model.
(Nesbitt p. 52).

Nonetheless, OGC in response to FPC’s production requests and in subsequent
discussions between counsel has refused to produce these models claiming that they are
proprietary and confidential -- unless, of course, FPC pays Fifty Thousand Dollars ($50,000) for
the NARG and NARE models, Ten Thousand Dollars ($10,000) for the database for NARE and
Five Thousand Dollars ($5,000) for the database for NARG. Likewise, OGC has refused to
produce documents relating to the models unless FPC enters into a stringent, one-sided,
confidentiality agreement that is so restrictive (i.e., does not permit FPC to use outside
consultants to assist it in evaluating the documents and contains a liquidated damages provision,
etc. . .) that it amounts to a refusal to produce the documents. (See attached letter from OGC’s
counsel to counsel for FPC, with draft confidentiality agreement attached hereto as Exhibit B.)

OGC must not be permitted to withhold the very documents and models it relies on to
demonstrate to this Commission that there is “need” for OGC'’s plant pursuant to the statutory
criteria. FPC, this Commission, and any other parties to this proceeding are entitled to test and
evaluate not only Dr. Nesbitt’s conclusions, but his underlying assumptions, considerations, and

logic.
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The Court in City of Cleveland v. Cleveland Elec. Illum. Co., 538 F. Supp. 1257, 1266
(N.D. Ohio 1980) recognized this exact point. In Cleveland Elec., the plaintiff intended to
sponsor expert testimony based, in part, on a computer simulation developed by its expert. The
plaintiff disclosed the results of the simulation in the expert’s report, but refused to produce the
computer simulation program itself. In moving to compel, the defendant argued that production
of the model was necessary because “the program used and the various inputs and outputs cannot
be confidently deduced from the data presented” and thus, it was “impossible to adequately
prepare for . ... cross examination.” The Court agreed stating that:

Certainly where, as here, the expert reports are predicated on complex data, calculations

and computer simulation which are neither discernable nor deducible from the reports

themselves, disclosure thereof is essential to the facilitation of ‘effective and efficient

examination of these experts at trial.
538 F. Supp. 1267.

Likewi re, if D it is goin h —ash -
OGC must produce them. FPC is sensitive to the fact that Dr._Nesbitt, Altos, and MarketPoint
may want to protect these products, which they are clearly willing to license at the “right” price.
However, OGC is not excused from producing the models simply because it is owned by its
consultant. OGC waived that argument when it decided to rely upon and offer Dr. Nesbitt and
his models in support of its petition. See e.g., Bartley v. Isuzu Motors, 151 F.R.D. 659, 660 (D.
Col. 1993) (where the plaintiff sought to introduce expert testimony based on a computer
simulation the Court held that “the discovering party not only must be given access to the
computer’s work product, but he must also see the data put into the computer, the programs used

to manipulate the data and produce the conclusions, and the theory or logic of those who planned

and executed the experiment); Williams v. E.I. du Pont de Nemours & Co., 119 F.R.D. 648
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(W.D. Ky.. 1987) (same; also requiring production of codebooks and users’ manual used in
creating the database); see also, United States v. Russo, 480 F.2d 1228, 1241-42 (6th Cir. 1973),
cert. denied, 414 U.S. 1157 (litigant that will rely on a computer model must disclose the
program and the underlying data and inputs used).

Moreover, FPC’s only interest in these models is in connection with this docket. FPC
has absolutely no interest in licensing these models for its own use to the tune of Sixty-Five
Thousand Dollars (§ 65,000), and is certainly willing to enter into a reasonable confidentiality
arrangement limiting its use of the models, data, and other documents (or use by an appropriate
consultant to FPC} strictly to this docket and requiring the return of all copies thereof at the
conclusion of the docket. The courts have repeatedly found that safeguards, like those that FPC
1s willing to agree to here, are both appropriate and sufficient to protect the interests of the
producing party (or its expert). See, Gohler v. Wood, 162 F.R.D. 691 (D.Utah 1995) (accounting
firm’s proprietary auditing manual ordered disclosed, subject to order limiting access to the
court, and the parties, their attorneys, and consulting experts, requiring all persons to whom the
manual was disclosed to execute a confidentiality agreement, and limiting the manual’s use to
“purposes necessary for the litigation of claims. . . among the parties.”); Upjohn Co. v. Hygenia
Bio. Labs., 151 F.R.D. 355 (E.D.Cal. 1993) (applying California statute similar to section
90.056, F.S., and requiring disclosure of confidential veterinary medical research materials
subject to protective order limiting access to trial counsel and consulting experts and limiting its
use to the litigation).

Neither FPC, this Commission, nor any other party to this docket should be forced to pay
ransom for documents and models that are critical to any possible analysis or evaluation of Dr.

Nesbitt’s testimony. Indeed, this makes bad policy. Many parties in PSC procedures would be
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deprived of discovery altogether if faced with such onerous costs. This is no more palatable
because the costs are being imposed on regulated utilities. Nor should OGC be permitted on the
one hand to offer Dr. Nesbitt’s testimony in support of its need petition, and on the other hand
refuse to give FPC (and others) access to the very data and models that Nesbitt relied on in
reaching his conclusions. OGC chose to rely on Nesbitt (his models and databases), and thus
FPC is entitled to test his conclusions, or alternatively, OGC can withdraw Dr. Nesbitt’s

testimony and the allegations arising therefrom in their entirety.

Remaining specific objections

As for the remaining objections by OGC to specific requests, FPC moves to compel
responses to those requests over those specific objections as follows:

Request # 2 — All documents reflecting, mentioning, constituting, or relating to your plans for
selling power from the project.

OGC objects to this request’s use of the term “plans” as vague. The term “plans” has a
very plain meaning and when used in connection with the phrase “plans for selling power from
the project” that OGC is seeking to build, it is not ambiguous. Indeed, if OGC does not have a
“plan for selling power from the project,” it cannot credibly claim that the power from the plant
will be sold in such a way as to meet the alleged need OGC is seeking to satisfy.

OGC should be compelled to respond to this request in accordance with its plain
meaning.

Request # 9 — All documents reflecting, mentioning, constituting, or relating to your
calculations or determination that the Project would be needed in Peninsular Florida.

and
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Request # 10 — All documents reflecting, mentioning, constituting, or relating to any
possibility that the Project may not be needed in Peninsular Florida.

and

Request # 23 — All documents on which you rely for your assertion in | 14 of the Petition that
reserve margins in Peninsular Florida are “constrained.”

OGC objects to these requests as overbroad and unduly burdensome, claiming that they
arguably include all documents in In Re: Generic Investigation Into the _Aggregate Electric
Utility Reserve Margins Planned for Peninsular Florida, (Docket No. 981890-EU) (hereinafter

“Reserve Margin Docket”). FPC will agree that OGC does not have to produce any documents
responsive to these request that are a part of the record in the Reserve Margin Docket.

Apart from these public records, however, OGC must be compelled to provide any other
documents responsive to these requests, which go to the very core of this proceeding. Whether
OGC’s plant is or is not needed in Peninsular Florida is the issue before this Commission. For
example, OGC directly alleges that its plant will meet a need created by “constrained reserves,”
and Request 23 is specifically designed to gather information OGC relies on in support of that
factual allegation. Discovery directly aimed at factual allegations underlying the specific issues
before the Commission can hardly be overbroad, and given FPC’s agreement that OGC need not
reproduce publicly filed documents, any remaining burden associated with the production is
simply OGC’s to bear as part of its affirmative attempt to obtain a favorable need determination.
Request # 13 — All documents reflecting, mentioning, constituting, or relating to your
communications with the PSC or PSC Staff concerning the proposed Project.

and
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Request # 14 — All documents reflecting, mentioning, constituting, or relating to your
communications with the PSC or PSC Staff concerning the need for more electric generating
capacity in Florida.

OGC objects to these very simple requests as overbroad and unduly burdensome and as
seeking attorney-client privileged communications. To begin, FPC, of course, has no intent to
invade the privilege between OGC and its counsel conceming any issue. However, OGC and/or
its affiliates’ communications with the PSC or PSC Staff by definition cannot be subject to the
attorney-client privilege, and it is highly unlikely that all documents reflecting, mentioning, or
relating to these communications would also be privileged. Indeed, OGC’s suggestion that these
precise requests are overbroad and unduly burdensome admits or, in the very least, suggests that
there are numerous non-privileged and responsive documents in existence.

As to OGC’s objection to overbreadth and burdensomeness, FPC again indicates that
there is no need for OGC to produce documents that are already a part of the public record.
However, FPC is certainly entitled to discover and learn about any other documents relating to
communications by OGC or its affiliates with the PSC or PSC staff pertaining to the two highly
relevant topics identified in its requests (i.e., OGC’s proposed “project” and any perceived
“need” for electric generating capacity in Florida).

OGC should be compelled to provide all non-privileged documents responsive to these
requests.

Request # 22 — All documents reflecting, mentioning, constituting, or relating to your
consideration of environmental issues associated with the Project, including but not limited to
documents supporting or arguably inconsistent with your assertions in Y| 13 of your Petition.

OGC objects to this request as vague as to the meaning of “arguably inconsistent.” The

term is of course used by FPC in the context of a request for documents “supporting or arguably
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inconsistent with” OGC’s assertions in Paragraph Thirteen of OGC’s petition. In this context,
the term is not ambiguous and in any event, the phrase is not absolutely necessary to the request,
but rather is intended to provide OGC with additional guidance in responding to this highly
relevant request relating to the environmental issues associated with the Project. OGC has made
representations in its petition and filed testimony about the environmental benefits of its
proposed power plant. FPC is entitled to test these representations and examine the support for
this testimony.

WHEREFORE, as to each of the above identified Production Requests, FPC requests that
this Commission enter an order compelling OGC to produce all responsive documents including
those documents which OGC claims are proprietary or confidential or to seek special protection
of those documents.

Requests for Admission

FPC moves to compel OGC to respond to Requests for Admission Numbers 29, 30, 41-
44, and 55 as follows:

OGC objected to responding to Requests # 29 and # 30, wherein, FPC asks OGC to admit
that:

Florida retail utilities are planning to add capacity of similar technology and design as
what will be used for the proposed project; and

From 1999 through 2008, existing Peninsular Florida utilities are projecting the
additional of nearly 7,000 MW of gas-fired combined cycle capacity consistent with the
advanced technology, natural gas-fired combined cycle design of the Project.
FPC is dumbfounded that OGC has objected to these two requests that are essentially excerpts
from OGC’s need petition. OGC’s petition at page 14 states that gas-fired combined cycle

capacity is the best choice and that “[t]his is borne out by the fact that other Florida utilities are
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planning to add capacity of similar technology and design.” Additionally, OGC’s petition at
page 20 states, “[m]ost new capacity proposed by other Florida utilities is similar gas-fired
combined cycle capacity. . . The direct construction cost and heat rate of the Okeechobee
Generating project compare favorably to those of other proposed similar in Peninsular Florida.”

In addition, OGC cites to Table 9 of its exhibits, titled “Comparison of Peninsular Florida
Planned and Proposed Generating Units.” This table shows proposed plants by Florida Utilities
through 2008. OGC cannot rely on this information in support of its petition and then turn
around and refuse to admit that it is true and accurate. OGC should be compelled to either admit
or deny the above statements.

OGC also objected to Request for Admissions Numbers 41 through 44 pertaining to
PG&E (i.e., PG&E Generating Company, L.L.C., and/or PG&E Corporation) stating that the
requests are outside the scope of permissible discovery because PG&E is not a party to this
proceeding and not required to respond to discovery. As is clear from FPC’s requests, FPC is
simply asking OGC, the Petitioner, to respond to certain statements about its corporate affiliates.
OGC is wholly owned by PG&E Generating Company, L.L.C., the competitive power
generation affiliate of PG&E Corporation. (Pet. Exh. p. 2). OGC repeatedly relies on the
- experience and corporate backing of its PG&E affiliates as it relates to development of other
power plants around the Country in an effort to demonstrate the viability of its project to this
Commission. See Pet. Exh. pages 9-14 (attached hereto).

Accordingly, no credible argument can be made that OGC cannot or should not be
required 1o respond to requests for admission about PG&E. OGC should be compelled to

respond to FPC’s Requests for Admission Numbers 41 through 44.
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Finally, OGC objected to Request for Admission # 55, wherein, FPC asks OGC to admit
that:

Absent a statutory or contractual commitment to sell its power to a particular retail

utility in the State of Florida, OGC would be free to enter into short-term contracts to

sell its power any time it chooses to any utility or power marketer it chooses either

inside or outside the State, making that power unavailable to other utilities in Florida

that may need the power resources during the period of those short-term contracts.
OGC’s objects to this Request claiming it is vague, argumentative and compound. To the
contrary, this Request simply asks whether under certain very specific circumstances the power
from OGC'’s proposed project would be unavailable in Florida. OGC should be compelled to
respond to it.

Counsel for FPC has consulted counsel for the other parties in this matter and is
authorized to state that FP&L and TECO have no objection to the motion, LEAF has no position,
and OGC objects.

WHEREFORE, FPC requests that this Commission enter and order compelling OGC to
respond to Requests for Admission Numbers 29, 30, 40 through 44, and 55.

Respectfully submitted,
FLORIDA POWER CORPORATION

JAMES A. McGEE GARY L. JASSO

Senior Counsel Florida No. 622575
FLORIDA POWER CORPORATION -~ JILL H. BOWMAN

P.O. Box 14042 Florida Bar No. 057304

St. Petersburg, Florida 33733 Carlton, Fields, Ward,
Telephone: (727) 820-5184 Emmanuel, Smith & Cutler, P.A.
Facsimile: (727) 820-5519 Post Office Box 2861

St. Petersburg, FL 33731
Telephone: (727) 821-7000
Telecopier: {727) 822-3768
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing FLORIDA POWER
CORPORATION’S MOTION TO COMPEL OKEECHOBEE GENERATING COMPANY, L.L.C. TO RESPOND TO
CERTAIN DISCOVERY REQUESTS has been fumished by facsimile to Robert Scheffel Wright and
John Moyle as counsel for Okeechobee Generating Company, L.L.C. and by U.S. Mail to all

other counsel of record this 11™ day of November, 1999.

/70/

COUNSEL OF RECORD:
Robert Scheffel Wright John Moyle
John T. LaVia Moyle Flanigan, Katz, et al.
Landers & Parsons, P.A. 210 S. Monroe Street
310 West College Avenue Tallahassee, FL 32301
Tallahassee, FL. 32301 Phone: (850) 681-3828

Phone: (850) 681-0311

Fax: (850)224-5595

Attorneys for Okeechobee Generating
Company, L.L.C.

Sanford L. Hartman

Okeechobee Generating Company, L.L.C.
PG&E Generating Company

7500 Old Georgetown Road

Bethesda, MD 20814

Phone: (301) 280-6800

Fax:

Sean J. Finnerty

PG&E Generating Company
One Bowdoin Squaren Road
Boston, MA 02114-2910
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Fax: (850) 681-8788
Attorneys for Okeechobee Generating
Company, L.L.C.

Matthew M. Childs

Charles A. Guyton

Steel Hector

215 South Monroe Street, Ste. 601
Tallahassee, FL 32301-1804

Telephone: (850) 222-2300

Fax: (850)222-7150

Attorneys for Florida Power & Light Company

Regional Planning Council #07
Douglas Leonard

P.O. Drawer 2089

Bartow, FL 33830

Phone: (941) 534-7130

Fax: (941) 534-7138



Michelle Hershel

Post Office Box 590

Tallahassee, FL 32302

Phone: (850) 877-6166

Fax: (850) 656-5485

Attorney for Florida Electric Cooperative
Assoc.

Department of Environmental Protection
Scott Goorland

2600 Blairstone Road

Tallahassee, FL 32399-2400

Phone: (850) 487-0472

Kenneth Hoffman/John Ellis
Rutledge Law Firm

Post Office Box 551

Tallahassee, FL. 32302-0551
Phone: (850) 681-6788

Fax: (850) 681-6515

Attorneys for City of Tallahassee

Florida Industrial Cogeneration Association
c/o Richard Zambo, Esq.

598 Sw Hidden River Avenue

Palm City, FL 34990

Phone: {561)220-9163

Fax: (561) 220-9402

Legal Environmental Assistance
Foundation, Inc.

Gail Kamaras/Debra Swin

1114 Thomasvilie Road, Ste. E

Tallahassee, FL 32303

Phone: {850) 681-2591

Fax: (850)224-1275
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Paul Darst

Department of Community Affairs
Division of Local Resource Planning
2740 Centerview Drive

Tallahassee, FI. 32399-2100

Phone: (850) 488-8466

Fax: (850) 921-0781

Myron Rollins

Black & Veatch

Post Office Box 8405
Kansas City, MO 64114
Phone: (913) 458-7432
Fax: (913) 339-2934

James Beasley/Lee Willis

Ausley Law Firm

Post Office Box 391

Tallahassee, FLL 32302

Phone: (850) 224-9115

Fax: (850) 222-7560

Attormeys for Tampa Electric Company

Florida Power & Light Company (Miami)
William G. Walker, IIT

9250 W. Flagler Street

Miami, FL 33174

Phone: (305) 552-4327

Fax: (305) 552-3660

Ms. Angela Llewellyn

Tampa Electric Company
Regulatory and Business Strategy
Post Office Box 111

Tampa, FL 33601-0111

Phone: (813) 228-1752

Fax: (813)228-1770



In Re: Petition for Determination of Need for an Electrical Power Plant in Okeechobee County by
Okeechobee Generating Company, L.L.C., FPSC Docket No. 991462-EU

Log of Documents Not Produced In Response to FPC's First Request for Production

Document No. Brief Description

FPC1-0003
FPC1-0005

to 0017

FPC1-0019
to 0091

.

FPC1-0114

FPC1-0175
to 0179

FPC1-0728
to 0734

FPC1-0780

Memo from Doug Egan to
PG&E Gen Dept. Heads, 8/18/99

Correspondence from and materials

regarding GulfStream gas pipeline, 2/23/99

and other undated materials

Correspondence from and materials
regarding GulfStream gas pipeline,
various dates

Letter from John Long to Norman
Karloff re: gas transportation to future
PG&E Gen power plant, 1/21/99

Correspondence from and materials
regarding GulfStream gas pipeline,
10/5/99

Correspondence and materials from
ABB, 6/8/99 and internal notes, undated

E-mail memo from Dale Nesbitt to Schef
Wright, Esq., 8/24/99

COMPOSITE EXHIBIT A

Reason Not Produced

Confidential, proprietary
business information

Confidential, proprietary
business information; subject
to confidentiality agreement
between PG&E Gen and
GulfStream

Confidential, proprietary
business information; subject
to confidentiality agreement
between PG&E Gen and
GulfStream

Confidential, proprietary
business information

Confidential, proprietary
business information; subject
to confidentiality agreement
between PG&E Gen and
GulfStream

Confidential, proprietary
business information

Attormey work product



FPC1-0784 E-mail memo from Jack Hawks to Jon Attorney-client privilege
Moyle, Jr., Esq., 12/11/98

FPC1-0785 E-mail memo from Alan Slepian, Esq. Attorney-client privilege
to 0786 to Sean Finnerty, 6/1/99
FPC1-0788 E-mail memo from Sanford Hartman, Esq.  Attorney-client privilege
to Sean Finnerty, 7/10/99
FPC1-0789 E-mail memo from Stephen Greene Attorney-client privilege
to 0792 to Sanford Hartman, Esq,; et al., 5/26/99
FPC1-0809 E-mail memo from Dale Nesbitt Attorney work product
to Schef Wright, Esq., et al., 10/18/99
FPC1-0818 E-mail memo from Dale Nesbitt to Sean Confidential, proprietary
Finnerty, 6/23/99 business information

Note: Additional documents not being produced, and the reasons therefor, are indicated on the
responses to the respective production requests.



A1l documents reflecting, mentioning, constituting, or
relating to your communications with Gulfstream concerning the
construction of a natural gas pipeline to which the Project
will be connected.

See the attached document(s}:

. Letter of Intent between U.S. Generating Company and
ANR Pipelines dated February 23, 1%99 (CONFIDENTIAL).
Maps of the Gulfstream system (CONFIDENTIAL};
Gulfstream Preliminary Schedule (CONFIDENTIAL)

. Organizational chart of Gulfstream Environmental Team;
" (CONFIDENTIAL) ;

. Project Update letter from Stanley Babiuk dated October
21, 1995 (CONFIDENTIAL) ;.

° Presentation by Gulfstream to U.S. Generating dated

. February 4, 1995 (CONFIDENTIAL);

. Gulfstream presentation to Florida PSC staff, dated
September 30, 1999 (CONFIDENTIAL);

. Letter to Norm Karloff from Todd Pursells, dated May
20, 1999 (CONFIDENTIAL);

. Letter of Intent dated February 23, 1999, {(duplicate
copy) (CONFIDENTIAL)

. Letter to Sean Finnerty from Stanley Babiuk, dated
April 22, 1999 {CONFIDENTIAL) ;

. October 14, 1999 Gulfstream press release re: filing

its FERC application; and
Precedent Agreement between OGC and Gulfstream; (redacted
version provided in Karloff testimony) .

PR IR
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All documents reflecting, mentioning, or relating to the
possible development by Coastal Corp., Williams Cos., or
Florida Gas Transmission of a new gas pipeline or gas pipeline
extension to serve customers in Florida.

Refer to the following document (s):

Buccaneer open season letter; March 5, 199%9, with
attachments;

FGT letter to Karloff dated January 21, 1995, with
attachments;

Gulfstream presentation, February 4, 1999 (included in
Answer to #3) (CONFIDENTIAL);

FGT - About our Phase IV Expansion Project;

FGT - Phase IV update brochure;

FGT - Market Area (Florida) Deliveries;

FGT - Presentation for PG&E Gen. 9/2/99;

FGT - Potential route to Ckeechobee; and

FGT - FGT Marketing materials.

FGT - Letter from Jack Boatman to Sean Finnerty, dated
September 22, 1999. Please note that the number on this
document, FPC1-0883, is out of sequence because it was
received by counsel on November 8, 1999, after the other
documents had been numbered.

FPC1-
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9. All documents reflecting, mentioning, constituting, or
relating to your calculations or determination that the
Project would be needed in Peninsular Florida.

A. See the attached documents.

The first document is a listing of documents that relate to
the inputs and output of the Altos North American Regional
Electric Model. These documents exist only in electronic format
and are, accordingly, provided on a ZIP disk that is being
provided to FPC.

In addition, documents responsive to this request include
documentation (in paper or hard copy) of the Altos models which
will be provided to FPC subject to FPC's execution of a
confidentiality agreement acceptable to Altos. A form of such
agreement will be furnished to FPC under separate cover by
November 10, 1999. Additionally, documents responsive to this
request include the electronic versions of the Altos models;
these models constitute the confidential, proprietary,
intellectual property of Altos and will be furnished to FPC
subject to FPC's executing a licensing agreement and paying the
applicable licensing fees for such models.

Finally, documents responsive to this Request No. 9 include
the prefiled direct testimony and exhibits of Dale M. Nesbitt and
Frederick M. Sellars in the OGC need determination proceeding,
and.the testimony and exhibits of Dale M. Nesbitt, Ph.D., and
Jeffrey L. Meling, P.E. in FPSC Docket No. 981042-EM, all of
which were furnished to FPC in that proceeding.

Responsive documents also include utility ten-year site
plans, FPSC reports regarding ten-year site plans, and OGC's
various filings in this docket, including its petition, exhibits,
testimony, and pleadings, all of which are publicly available to
FPC.

FPC1- 01ad



16. All documents reflecting, mentioning, constituting, or

relating to your assertion that the direct construction cost
of the Project would be $190 million.

A. Documents responsive to this Request No. 16 include the
following:

June 8, 1999 ABB bid summary; and
Adjustment sheet for OGC relative to June 8, 1599 ABB bid.

Both of these documents are CONFIDENTIAL and are,
accordingly, not being produced.

Additionally, documents in OGC's possession, custody, or
control responsive to this Request No. 16 include various
documents relating to the direct construction cost of the New
Smyrna Beach Power Project, all of which are in the public record
and which were furnished to FPC in FPSC Docket No. 981042-EM.

FPC1- 727



All documents reflecting, mentioning, constituting, or
relating to financing for the Project.

All documents responsive to this Request No. 18, other than
those parts of OGC’s Petition and Exhibits filed on September
24, 1999, and those parts of the prefiled testimony and
exhibits of OGC's witnesses that mention the financing of the
Project, are confidential, proprietary business information
and accordingly are not being produced.

FPC1-  gv36



24,

All  documents reflecting, mentioning, constituting, or
relating to OGC's business plan.

All documents responsive to this Request No. 24 are

confidential, proprietary business information and accordingly
are not being produced.

FPC1-~ 0759



RCV

BY :CARLTON FiELDS

f11- 8-99 & 2:361M 850 224 5595~ CARLTON FIEIDS: 4 2

CAYID  DEE
JOSLPH W, LANDERS, .2
JCHN T Lavia, IO}
FRED 4. mMcCCIMACK
BRILIF & MAASDRS
SOBEAT SCHIFFEL WRICHT
FOWEL., L T ERGUSON
ZF CPLNSEL
VICTDHRIA J. TSCH:NASL
SENKC S LONOS W AN
NO™ A MEMZE® OF [Ha b _04 A 14N

Jill H. Bowman, Esquire

Carlton Fields

Post Office Box 2861

LANDERS & Parsons, P.A.
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November §, 1599

BY TELECOPIER & ELECTRONIC MAIL

St. Petersburg, Florida 33731-2861

Re: In Re: Petition for Determination of Need for an Electrical Power Plant in Okeechobee
County by Okeechobee Generating Company, L.L.C., FPSC Docket No. 991462-EU

Dear Iill:

As we discussed on Friday, we will be responding to FPC’s first round of discovery today,
i.e., Monday, November 8, 1999. 1 want to clarify two points regarding such discovery. First,
you and 1 had agreed that we would furnish copies of the loose (i.e., unbound) decuments that we
are producing in response to FPC’s First Request for Production via Federa!l Express service for
Tuesday delivery, together with a log of documents that we are not producing and the reasons
therefor. You will pay for the copying, and we wil! bear the FedEx charges. 1 would like to
confirm that FPC will reciprocate in like manner when it responds to Okeechobee Generating
Company’s document production requests; that is, I would like for us to discuss the volume of
FPC’s production, and if the volume of documents is reasonable, we would like the option of
obtaining copies directly without having to come 1o St. Pete to review them and then send them
out for copying. Ifthis is not acceptable to FPC, please advise me immediately, as my agreement
to provide copies directly to you was predicated on my assumption that, given our cooperative
working relationship in other litigation, such action on our part would be reciprocated by FPC.

EXHIBITB
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Jill H. Bownrnar, Esquire

Re: Discovery in Okeechobee Need Determination
November 8, 1999

Page 2

Since I've mentioned them, the bound documents, which comprise 10 volumes and
approximately 1,200 to 1,500 pages of documents relating to the Altos models, will be made
available for inspection and copying subject 1o FPC’s executing a confidentiality agreement
acceptable to Altos and MarketPoint, Inc. I have attached (with the fax copy of this memo}) a
copy of the agreement that FPL executed in the Duke New Smyrna case; if this is acceptable to
FPC and you wish to request a copy of the modeling documents, please advise me at your earliest
convenicnce and we will start the process of having them cepied (at FPC’s expense) so that FPC
can have them as soon as possible. Okeechobee Generating Company will expect reciprocity with
respect to any models, analytical procedures, or calculations used by FPC in support of its
testimony in tlus proceeding — i.e., that FPC will provide the modeling documentation and inputs
and outputs subject to a similar confidentiality agreement.

As regards the electronic versions of the Altos electric and gas models, MarketPoint, Inc.
is willing to license MarketPoint, including both the executable code and the user’s guide, to FPC
subject to FPC’s executing MarketPoint’s standard licensing agreement and paying the standard
licensing fees. At present, those fees are $50,000 each per year for the Altos North American
Regional Electric Model and the Altos North American Regional Gas Model, plus $10,000 per
year for the database for the Electric Model and $5,000 per year for the database for the NARG
Model. Again, OGC would expect reciprocity in this regard as well -- i.e., that FPC or its
contractors would make the electronic versions of such models available to QGC subject to
OGC'’s executing applicable licensing agreements and paying applicable licensing fees.

Second, how do you want to treat attorney-client communications in the document
production process? In the Duke New Smyma case, we simply did not produce attorney-client
communications, nor a log thereof, and that seemed to work well for everyone. We would be
willing to agree to treat such communications in this reciprocal way in this case, if that is
acceptable to FPC. Alternately, of course, we can furnish a log with at least limited information
about such documents’ origins. Please advise me how FPC would like to handle this matter.

Thanks for your attention to these issues. 1look forward to speaking with you later
today.

Cordially yours,

=3/l

Robert Scheffl Wright

Attachment



RCY BY :CARLTON FILIDS

Fl1- 8-99 © 2:36Py

CARL TN FIELDS: # 4
o5 06: 1671 STEGEHECTOR DRVIS
T @ 10 2229410 ® 0/ F-2
1
!
LanpeErRs & Parsons, P.A. '
AYTARNEYZ AT LAW :
aavis £, BET MALING ADDALRS:
::::r: \:‘v-:sg:ns " ) peelr arrice tax 27

FRED A, MCCAMACR
rHILIE 3, PARGONS
RORLAT BEHEIFTL WRIGHT 310 WEET GOLLEGE AVENUL

ROWELL L FEROUBON : TALLAMASSEE, FL 32301
oF GouUNnItL

TALLAMARSEL, FL 38308-087!

: TELEMHONE 800 sal.ail
e TLLECOPY (8O 234-8890
LErhCA 4 yukinlny AT

AWET A NEUBES oF THE JLERIDA Ju www.lhdoranndpnrsons.com

November 5, 1858

charles A. Guyton, EsBquire
gSteel Hector & Davie, LLP

215 Bouth Monroa, Stuita 601
Tallahesgsee, Florida 32301-18504

RE: Confidentiality Agraeement for Altos’ Modeliﬁg Documants

Dear Charlie:

s we discussed yestarday during your xeview of the
documents Duke Bnergy New Sryrna Beach Power Company Lrd., L.L.P.
(*Duke New Smyrna") and the Utilities Commiassion, City of New
Swyzna Beach, Florida (YUCNSR" or the "Utilities Commission®)
produced {n responge to Florida Power & Light Company's {npRL")
requests to produce Alros Management Partnexs {VAltos!"] has
agreed to maie avaiiable to FEBL certain of its proprietary
models, namely, the Altos North American Electric Medel and Altos
North Amexrican Regional Gam Model, and the documantzation for
these models {(hereinafter collectively referred to as the
“Modeling Documents®) as {art of discovery in thims proceading and
subject tc a confidentiality agreament between Duke New Smyrna,
FPL, and Altcs. (OF course, PPL ig free to enter intp a
iicensing arrangement with Altoe, under the terms seg| forth in
Altos’ standard licensing agreement containzd inm the GEMELIC.DOC
file in che Aiskettes included ir the Nodeling Documents.) The

purpoge of this letter im to ast forth the terms of the
confidentiality agresmant.

FPL may have access to the Modeling Documents subject to the
following texms: :

1. Duke New Soryrna will provide FFL with one copy of the
Modaling Documents and FPL phall wmake no additional coples of any
of the Mocdsling Documents. (2ZPL may wmake ong hard-cqry printout

of an¥ information contairad on diskekbtes inoluded in the i
Modeling Documents.)

L
|
|
|
1

4
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2. Within 7 days of closure of FPSC Dockat No. 9B8i042-EM,
FPL shall return all Modeling Documantas including but st limiced
to any hard-copy printouts made pursuant to paragraph 1 herein,

" to Landers & Parsons, P,A., uttless FPL has executed a licenslng

agreesment with Blros.

i. FPL mhall limit disclonure of the Modeling Decuments
ard any information contained tharein to its awnm empl es solely
on a need-to-know kasis in the context of F23C Docket No, 281042-
EM. As of the date of this letter agreement, FPL will'digclcse
the Modeling Documents only to Charles duyton, Richard Hevia,
Steve §im, Starr Adams, Tony Cuba and Sam Waters. FPL; phall rot
discless the Modeling Documents to any employee or agent of Steel
Hector & Davis or of FPL without first obtaining the written

- consent of Duke New Smyrna and Altos, (Duke New Smyrna and Altos

reserve the right te cbject to any additional amplo ge5, and F2L
agrees to xespeéct such cbjeccions, ﬂqwﬂidqﬂtﬁnnunu->

4, FPL mghall not discloae the Modeling Documents to any
outside consultants or any other perscen or ent;ty of any type or
rnature whatsoever, without firgt cbtaining the wrltten consent of
Duke New Smyrma and Altos,

5. If FPL breaches this agreement, FPL shall be
immediately liable to Altos for the full licensing tee ag 8et
forth in Altos’ standard licensing agresment plus any .attorney's
fess and coats incurred in enfoxging this agreement,

If the zbove-stated terms are acceptabls te FPL, please
exacute this lettar agreement in the mpace indf{cated below

Skould you have any questions, pleage give me a gall.

Sincezrely.

fiue

JTLITII:xjd

Charles Guyton ;
{on bahalf of Flo¥ida Power & Light
Conpany) -
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