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PARTICIPANTS : 

TOM BALLINGER, FPSC, E l e c t r i c  and Gas 
BOB CARROLL, calpine Eastern corporat ion 
BOB ELIAS, ESQUIRE, FPSC, Legal 

TOM HERNANDEZ, Tampa E l e c t r i c  company 

GRACE JAYE, ESQUIRE, FPSC, Legal 

M I K E  GREEN, Duke Energy, Nor th  Amer ica  

ROGER HOWE, ESQUIRE, on beha l f  O f  t h e  C i t i z e n s  
o f  t h e  S t a t e  o f  F l o r i d a  

on behal f  o f  F IPUG 

behal f  o f  R e l i a n t  Energy Power Generat ion 

behal f  o f  PG&E Energy 

behal f  o f  Tampa E l e c t r i c  company 

Parsons, on beha l f  o f  cal p i  ne Eastern c o r p o r a t i  on 

V I C K I  GORDON KAUFMAN, ESQUIRE, M c W h i r t e r  Reeves, 

JOSEPH MCGLOTHLIN, ESQUIRE, M c W h i r t e r  Reeves, O n  

JON MOYLE, JR. ,  ESQUIRE, Moyle Flanigan, on 

JOHN RAMIL, Tampa E l e c t r i c  Company 
LEE WILLIS, ESQUIRE, Ausley & McMul len,  on 

ROBERT SHEFFEL WRIGHT, ESQUIRE, Landers & 

STAFF RECOMMENDATION 

I s s u e  1: should TECO be requi red t o  i s s u e  a Request 
f o r  Proposal (RFP) f o r  t h e  shutdown/repowering o f  t h e  
Gannon s ta t ion? 
Recommendation: Yes. To ensure t h a t  TECO s e l e c t s  
t h e  l o w e s t  cos t  op t ion  between purchased power and 
r e f u r b i s h i n g  Gannon, TECO should be requ i red  t o  i s s u e  
an RFP i n  l i e u  o f  t h e  repowering a t  t h e  Gannon 
S ta t i on .  The RFP should s o l i c i t  proposals t ha t  
m i  n i  m i  ze t o t a l  cos ts ,  i n c l  ud i  ng t h e  const ruct ion o f  
t ransmission capaci ty ,  and ensure tha t  t h e  emission 
requi rements o f  t h e  CFJ a re  achieved o r  exceeded. The 
RFP r e s u l t s  should be f i l e d  by M a y  1. 2000, i n  order  
t o  avoid any f u r t h e r  delay i n  emission reductions tha t  
would o t h e r w i  se r e s u l t  f r o m  TECO' s Compl  i ance Plan. 

Issue 2: should t h i s  docket be closed? 
Recommendation: No. Th is  m a t t e r  i s  c u r r e n t l y  s e t  
f o r  hearing M a y  30 through June 2 ,  2000. Th is  docket 
must remain open u n t i l  t h e  conclusion o f  a l l  
post-hear i  ng proceedings . 
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CHAIRMAN GARCIA:  A 1 1  r i gh t .  We'11 ge t  

s t a r t e d  again. 

Le t  me j u s t  announce t h a t  a f t e r  t h i s  i tem,  

there  are  some customers from shangri-La 

u t i l i t i e s  here, so we are  going t o  t r y  t o  take  

them up before lunch. SO w e ' l l  take  up I tem 2 9  

a f t e r  7 A .  okay? so w e ' l l  begin. 

s t a f f ?  

MR. BALLINGER:  Commi s s i  oners, as you know, 

I tem 7 A  was f i l e d  as an emergency t o  p u t  on t h i s  

agenda, and as such, i n  S t a f f ' s  rush, there  were 

a couple o f  minor e r r o r s  t h a t  we found i n  the  

recommendation. I would l i k e  t o  go through 

those r e a l  

F i r s t  

2 ,  i n  t h a t  

CFJ spec i f  

wo r d  " the" 

"TECO" and 

quick.  

w i t h  you, on the  background, on page 

f i r s t  paragraph, where i t  says, "The 

c a l l y  requires,"  I would s t r i k e  the  

and i n s e r t  t he  word " to "  between 

"engage. " 

on page 3 ,  i n  t he  recommendation 

paragraph, the  t h i  r d  l i n e  says "be requ i  red t o  

i ssue an RFP f o r , "  s t r i k e  the  word "for" and 

i n s e r t  " i n  l i e u  o f  the  repowering." I t ' s  a 

l i t t l e  c lea re r  t h a t  way.  we d i d n ' t  want t o  make 

i t  appear the  recommendation was ac tua l  vendor 
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RFPs f o r  the  equipment. Th i s  i s  an " i n  l i e u  Of 

t he  p r o j e c t "  k i n d  o f  a t h i n g .  

page 4, the  -- r i g h t  near t h e  end of t he  

page, " i t s  p lan  t o  estimated," i t  should be " i t s  

p lan  i s  estimated. I, 

And then on page 7, there 's  two 

cor rec t ions ,  and agai n , i t  ' s rep1 a c i  ng t h a t  

" f o r "  w i t h  " i n  l i e u  o f . "  On the  l a s t  sentence 

o f  t he  f i r s t  paragraph near the  top  o f  t h e  page, 

" issue an RFP," s t r i k e  the  word " f o r "  and i n s e r t  

" i n  l i e u  o f . "  And down i n  the  conclusions 

sec t ion ,  again s t r i k e  the  word " f o r "  and i n s e r t  

" i n  l i e u  o f . "  

Those changes d o n ' t  change t h e  tone o f  t h e  

recommendation. They are  m i  nor c l  a r i  f i  ca t ions  

and overs igh ts  that  we found l a t e r  on. 

To in t roduce t h i s  i tem,  we a r e  f i l i n g  t h i s  

recommendation now t o  avoid some controversy,  

hopefu l ly ,  a t  the  end o f  t he  hear ing.  s t a f f  

f e e l s  t h a t  t he  most compel l ing w a y  t o  t e s t  a 

market f o r  any major cons t ruc t ion  i s  t o  i ssue an 

RFP. Th is  i s  t he  f i r s t  t i m e  tha t  a u t i l i t y  has 

asked f o r  recovery o f  a major repowering 

p r o j e c t .  and t h a t ' s  why we're b r i n g i n g  t h i s  t o  

you now. As you know, F l o r i d a  Power & L i g h t  i s  

ACCURATE STENOTYPE REPORTERS, I N C .  
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doing a repowering a t  F o r t  Myers and p lann ing  

one f o r  Sanford. They have n o t  y e t  asked f o r  

any cos t  recovery, so t h i s  i s  t he  f i r s t  t ime 

t h a t  i t  has a c t u a l l y  been requested o f  t he  

commission, and we f e l t  i t  appropr ia te  t o  b r i n g  

i t  t o  you a t  t h i s  t ime. 

I f  we were t o  w a i t  u n t i l  t he  end o f  t he  

hear ing and recommend i s s u i n g  an RFP, i t  may 

r e a l l y  mess up the  works and n o t  a l l o w  f o r  t he  

agreement between TECO and DEP t o  go forward 

because o f  t im ing  cons t ra in ts .  That's w h y  we 

f e e l  we should b r i n g  i t  t o  you now. 

We understand t h a t  TECO i s  n o t  requ i red  t o  

issue an RFP f o r  t h i s  type o f  p r o j e c t .  our  

b idd ing  r u l e  on l y  app l ies  t o  new generat ion o r  

generat ion t h a t  would go under the  Power P lan t  

s i t e  Act.  As I understand, t he  proposed 

repowering of Gannon does no t  t r i g g e r  the  Power 

P lan t  s i t e  Act,  and the re fo re  would n o t  f o rma l l y  

t r i g g e r  our  b idd ing  r u l e .  

Again, we're b r i n g i n g  i t  t o  you now t o  

hope fu l l y  ge t  an answer, should they  i ssue  an 

RFP o r  no t ,  and avoid some confusion a t  the  end 

o f  t he  hear i  ng . 
That 's  b a s i c a l l y  t he  summary o f  t h i s ,  and 
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we're open f o r  any questions you have. 

CHAIRMAN GARCIA: okay. 

MR. WILLIS: commissioners, ~ ' m  Lee w i  

represent ing Tampa E l e c t r i c .  W i t h  me today 

John R a m i l ,  the  President o f  Tampa E l e c t r i c  

p r o j e c t  w i l l  no t  requ i re  a Power P lan t  s i t e  

need determi na t i on  because there  w i  11 be no 

change i n  steam capac i ty  a t  t he  Gannon S t a t  

That ' s  on page 5, and we agree w i t h  t h a t .  

l i s ,  

i s  

and 

Tom Hernandez, who i s  the  v i c e  Pres ident  o f  

Regulatory . 
I w i l l  present our argument tha t  s t a f f ' s  

proposal t o  requ i re  Tampa E l e c t r i c  t o  i ssue an 

RFP i n  l i e u  o f  the  Gannon p r o j e c t  i s  i l l e g a l .  

John R a m i 1  and Tom Hernandez w i l l  e x p l a i n  t o  you 

why such an RFP process i s  bo th  imprac t i ca l  and 

unnecessary. 

F i r s t  o f  a l l ,  l e t ' s  look  a t  w h a t  t he  S t a f f  

concedes i n  i t s  recommendation and p o i n t s  tha t  

we agree w i t h  i n  the  recommendation. 

Th is  recommendation concedes t h a t  there  i s  

no s p e c i f i c  s t a t u t e  and the re  i s  no r u l e  

mandating an RFP i n  t h i s  circumstance. That ' s  

on page 3 o f  the  recommendation. 

It says f u r t h e r  t h a t  t he  Gannon repowering 

Act 

ne t  

on. 

ACCURATE STENOTYPE REPORTERS, I N C .  
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The commission's b i d  r u l e  does n o t  apply 

because Tampa E l e c t r i c ' s  p e t i t i o n  i s  n o t  a need 

p e t i t i o n .  That ' s  on page 6 o f  t h e  

recommendation, and we agree w i t h  that .  

The recommendation a l so  says t h a t  t he  b i d  

r u l e  on ly  requi  res i nvestor-owned u t i  1 i ti es t o  

i ssue an RFP f o r  power p lan ts  sub jec t  t o  the  

Power P lan t  S i t e  C e r t i f i c a t i o n  Act .  That ' s  on 

page 6, and we agree w i t h  that .  

S t a f f  a l so  says t h a t  Tampa E l e c t r i c  i s  no t  

requi  red by any cur ren t  r u l e s  t o  i ssue an RFP 

f o r  t he  repowering o f  Gannon. And t h a t ' s  on 

page 7, and we agree w i t h  t h a t .  

what we s t rong ly  disagree w i t h  , however, i s  

whether t h i s  Commission has the  a u t h o r i t y  t o  

requ i re  b idd ing  i n  l i e u  o f  t he  Gannon repowering 

p r o j e c t .  It i s  our f i r m  p o s i t i o n  tha t  s t a f f ' s  

proposed a c t i o n  i s  i l l e g a l ,  as i t  would v i o l a t e  

Sect ion 120.569, decis ions which a f f e c t  

subs tan t ia l  i n t e r e s t s ;  sec t i on  120.57, 

procedures f o r  p a r t i c u l a r  cases; and sec t i on  

120.54 w i t h  respect to rulemaking. we b e l i e v e  

t h a t  i n  a d d i t i o n  t o  procedural due process, t h a t  

i t  would a l so  be precluded by subs tan t ive  due 

process, as 1'11 exp la in .  
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Tampa E l e c t r i c  cannot be requi  red t o  b i d  

t h i s  p r o j e c t  as the  on ly  means o f  showing t h a t  

the  p r o j e c t  i s  the  most c o s t - e f f e c t i v e  w i thout  

any r u l e  on that  subject ,  which you do n o t  have, 

as s t a f f  admits, o r  w i thout  an order  entered 

a f t e r  no t ice ,  oppor tun i ty  f o r  hear ing,  and the  

en t r y  o f  a f i n a l  order  under the  procedures 

requ i red  under t h e  Admin is t ra t i ve  Procedures Act  

under the  sect ions I ’ v e  quoted t o  you. 

YOU c e r t a i n l y  have the  a u t h o r i t y  a f t e r  

hear ing t o  determine i n  t h i s  case whether Tampa 

E l e c t r i c  has shown what i s  t he  most reasonable 

and prudent a l t e r n a t i v e  t o  rep lace the  base load 

capac i ty  provided by Tampa E l  e c t r i  c ’ s coal  - f i  red 

Gannon Sta t ion .  which a l so  achieves t h e  

environmental bene f i t s  o f  t he  Consent F i n a l  

Judgment which has been imposed upon Tampa 

E l e c t r i c  i n  the  l i t i g a t i o n  process. 

what i s  before you i s  a fundamental i ssue 

t h a t  was i d e n t i f i e d  i n  the  issue i d e n t i f i c a t i o n  

proceeding, t h a t  i s ,  what i s  t h e  most reasonable 

and prudent a1 t e r n a t i  ve . w i thout  an appl i cab1 e 

r u l e ,  you can ’ t  d i c t a t e  t h a t  b idd ing  i s  t h e  on ly  

means of making such a showing. And a f t e r  

hear ing,  you could determine whether T”a 

ACCURATE STENOTYPE REPORTERS, I N C .  
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E l e c t r i c  has met i t s  burden, b u t  you cannot 

decide t h a t  now wi thout  a du ly  adopted r u l e  t h a t  

b idd ing  i s  the  on ly  means t o  show that .  

I t ' s  inappropr ia te  f o r  you now t o  s t r i p  Out 

one o f  t h e  issues t o  be decided i n  t h i s  case a t  

t h i s  p re l im inary  stage t o  be summarily decided. 

such an a c t i o n  obv ious ly  denies due process of 

law and i s  i n  d i r e c t  v i o l a t i o n  o f  the  s ta tu tes  

t h a t  I ' v e  quoted t o  you. There's no doubt t h a t  

s t a f f ' s  recommendation would deny due process o f  

l a w  under the  Admin is t ra t i ve  Procedures Act.  

sec t ion  120.54 has an e aborate procedure 

which you ' re  f a m i l i a r  w i th .  You have r u l e  

development, you have discussions , hear i  ngs , 

oppor tun i ty  f o r  p a r t i  c i  pa t ion .  That has no t  

been done here. 

AS a general m a t t e r ,  moreover, as your 

s t a f f  has s ta ted  t o  you, we are  w e l l  aware o f  

o ther  repowering p r o j e c t s  by o ther  u t i l i t i e s  

t h a t  have no t  been requ i red  t o  b i d .  SO t h i s  

recommendation r e a l l y  i s  con t ra ry  t o  t h i s  

c o m m i  s s i  on I s  p r a c t i  ce o f  no t  requi  r i  ng other  

p r o j e c t s  t o  b i d .  

Sect ion 120.57, on the  o ther  hand, dea l ing  

w i t h  cases i n v o l v i n g  subs tan t ia l  i n t e r e s t s ,  says 

ACCURATE STENOTYPE REPORTERS, I N C .  
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t h a t  a l l  p a r t i e s  s h a l l  have an oppor tun i t y  t o  

respond, t o  present evidence and argument on a l l  

issues invo lved,  t o  conduct cross-examination, 

submit r e b u t t a l  evidence, and submit proposed 

f i nd ings .  You know t h a t  procedure. I t  has n o t  

been f o l  1 owed here. 

s t a f f ' s  recommendation, i f  adopted, would 

summarily deny Tampa E l e c t r i c ' s  r i g h t s  under 

Sect ion 120.57 t o  meaningfu l ly  address such an 

issue i n  a du ly  no t iced  hear ing.  Th is  summary 

jump t o  a conclusion i s  a l l  t he  more 

inappropr ia te  consider ing the  f a c t  tha t  Tampa 

E l e c t r i c ' s  test imony i n  t h i s  case i s  no t  due f o r  

another t e n  days. 

s t a f f  s ta tes  as i t s  a u t h o r i t y  f o r  mandating 

an RFP the  general p rov is ions  o f  Sect ion 366.01 

and 366.061. But these s ta tu tes  d o n ' t  au thor ize  

t h i s  Commission t o  suspend the  Admin i s t ra t i ve  

Procedures Act  o r  t he  due process prov is ions  o f  

the  Sta te  and Federal Const i tu t ions .  A t  best ,  

these s ta tu tes  prov ide some argument t h a t  a r u l e  

could be adopted a t  a f u t u r e  date. 

But even i n  the  b idd ing  r u l e  t h a t  you have 

on your books now, i t  was app l ied  t o  f u t u r e  

proceedings. I t  was n o t  app l ied  t o  t h e  

ACCURATE STENOTYPE REPORTERS, I N C .  
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proceedings t h a t  were ongoing a t  t h e  t ime.  

was app l ied  prospec t ive ly .  

It 

B U t  a t  worst ,  these s ta tu tes  c i t e d  by s ta f f  

do no t  prov ide a bas is  f o r  a new r u l e  of l a w  

cover ing repoweri ng o f  ex i  s t i  ng generat ion.  we 

d o n ' t  be l ieve  these s ta tu tes  g i ve  you t h a t  

a u t h o r i t y  t o  mandate b i  ddi  ng f o r  repoweri ng 

p ro jec ts .  

The Supreme c o u r t  o f  F l o r i d a  has recognized 

t h a t  there  c a n ' t  be any compromise i n  due 

process on the  f o o t i n g  o f  convenience o r  

expediency o r  because o f  the  na tu ra l  des i re  t o  

avoid delay when the  minimal requi  rement o f  a 

f a i r  hear ing has been neglected. That was 

s p e c i f i c a l l y  addressed by the  Court  i n  F l o r i d a  

Gas Company vs. Hawkins, 372 so.2d 118, i n  

1979. I n  t h a t  case, t he  Commission concluded a t  

t he  ou tse t  t h a t  i t  would dismiss t h e  case 

because i t  d i d n ' t  be l i eve  tha t  going t o  hear ing 

was going t o  g ran t  a r a t e  increase t o  F l o r i d a  

Gas Company. 

I n  quot ing a p r i o r  dec is ion ,  t h e  c o u r t  

quashed t h i s  den ia l  o f  due process, reversed 

Commi s s i  on, and quoted as f o l  1 ows : "we have 

he ld  t h a t  where a ra te ,  r u l e ,  o r  r e g u l a t i o n  

the  

s 
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made wi thout  s t a t u t o r y  a u t h o r i t y  o r  w i thou t  

g i v i n g  the  c a r r i e r  a f fec ted  by i t  reasonable 

oppor tun i ty  t o  be heard, o r  w i thou t  ob ta in ing  o r  

consider ing any subs tan t ia l  evidence where an 

i nvest i  g a t i  on, i nqui ry  , and e v i  dence are  

necessary as a bas is  f o r  t he  a c t i o n  taken, t h e  

proceeding i s  no t  had i n  due course o f  l a w ,  and 

t h i s  c o u r t  w i l l  n o t  enforce it." 

I n  the  i n s t a n t  proceeding, t he  S t a f f  

erroneous y i s  asking the  commission t o  decide 

the  issue even be fore  having an oppor tun i ty  t o  

see Tampa E l e c t r i c ' s  case. Th is  i s  even more 

egregious than the  s i t u a t i o n  be fore  the  F l o r i d a  

Gas-Hawkins cour t ,  i n  t h a t  test imony i s  no t  due 

f o r  another t e n  days. 

commissioners, t h i s  s i t u a t i o n  i s  a l s o  very  

d i f f e r e n t  than a s i t u a t i o n  i n v o l v i n g  capac i ty  

tha t  hasn ' t  been b u i l t .  I t ' s  very  d i f f e r e n t ,  

because i t  invo lves  e x i s t i n g  assets o f  t he  

company. we be l ieve  that  s t a f f ' s  recommendation 

would a lso  v i o l a t e  substant ive due process o f  

law by causing a t a k i n g  o f  Tampa ~ l e c t r i c ' s  

p roper ty  w i thout  due process o f  l a w .  YOU d o n ' t  

have a u t h o r i t y  t o  take  such an a c t i o n  which i s ,  

i n  e f f e c t ,  a fo rced d i v e s t i t u r e .  such a c t i o n  

ACCURATE STENOTYPE REPORTERS, INC. 
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would v i o l a t e  both the  Sta te  and Federal 

c o n s t i t u t i o n s .  

The s t a f f  recommendation seeks t o  requ i re  

Tampa E l e c t r i c  t o  e i t h e r  shut down t h e  p l a n t  and 

purchase the  power from another p a r t y  -- bear 

w i t h  me w i t h  t h i s ,  because i t  does encroach on 

Tampa E l e c t r i c ' s  p roper ty  values -- o r  t o  

requ i re  b idd ing  and sa le  o r  use by t h i r d  p a r t i e s  

of t he  Gannon assets. Now, e i t h e r  one o f  those 

propos i t ions  we 

process. 

YOU have a 

power t o  superv 

But t he re ' s  jus  

c a n ' t  go as f a r  

be l i eve  would 

l o t  o f  power. 

v i o l a t e  due 

YOU have a l o t  o f  

Tampa E1 e c t r i  c. se and cont ro  

so f a r  that  you can go, and you 

as a t a k i n g  of i t s  p roper ty  

w i thout  due process o f  l a w .  And t h i s  can occur, 

commissioners -- 
CHAIRMAN GARCIA: walk me through t h a t ,  

because you l o s t  me there .  HOW i s  ask ing you t o  

go t o  b i d  a tak ing? 

MR. W I L L I S :  what S t a f f  i s  suggesting tha t  

we do i s  t h a t  Tampa E l e c t r i c  n o t  repower, o r  

consider proposals t h a t  we n o t  repower t h i s  

p r o j e c t ,  and thereby p lace i t  back i n  serv ice  i n  

a use fu l  way and t o  cont inue us ing  tha t  p roper ty  

ACCURATE STENOTYPE REPORTERS, I N C .  
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and no t  have i t  stranded, and purchase i t  

e l  sewhere. 

Now, M r .  Rami1 and M r .  Hernandez w i l l  

address t o  you some s p e c i f i c  reasons why b idd ing  

i s  no t  p r a c t i c a l  here, why i t  w o n ' t  work and why 

buying -- 
CHAIRMAN GARCIA: R igh t .  

MR. WILLIS: But i t  would a f f e c t  t he  

proper ty  i n  such a way t h a t  i t  would requ r e  i t  

t o  be shut down. 

what we have done i s ,  we have gone through 

environmental l i t  gat ion ,  which i s  very  complex 

and invo lved,  and we are under a Consent F ina l  

Judgment t o  meet  very  s t r i c t  environmental 

requirements. I n  order  t o  do t h a t ,  Gannon has 

t o  be repowered. I n  order  t o  do t h a t ,  when i t ' s  

repowered, those assets w i l l  cont inue t o  be 

use fu l  assets o f  t he  company. 

SO i t  i s  the  na tu ra l  e f f e c t  o f  it. what i t  

does i s ,  i f  you depr ive the  owner o f  a l l  

economic, b e n e f i c i a l ,  p roduc t ive  use o f  the  

proper ty ,  that  i s  tantamount t o  a tak ing .  IF 

you -- 
CHAIRMAN GARCIA: That would almost beg 

t h a t  as we go forward on t h i s  case, we have t o  

ACCURATE STENOTYPE REPORTERS, I N C .  



P 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

P 

- 

15 

a l low you a -- we have t o  approve t h e  case, and 

we have t o  approve what you say, because i f  not ,  

i t ' s  a tak ing .  

MR. WILLIS: w e l l ,  what I ' v e  sa id  i s  tha t  I 

bel ieve  t h a t  you procedura l l y  go through t h e  

process o f  ho ld ing  the  hear ing tha t  you have 

scheduled i n  t h i s  docket f o r  us t o  present t o  

you the  evidence o f  why we have done what we 

have done. But i t  i s  inappropr ia te  f o r  you t o  

d i c t a t e  t o  us now how t h a t  i s  t o  be done w i thout  

any r u l e  o r  order  r e q u i r i n g  t h a t  done, based on 

s p e c i f i c  s t a t u t o r y  a u t h o r i t y .  we be l i eve  t h a t  

you c a n ' t  j u s t  use imp l ied  a u t h o r i t y  f o r  t h i s .  

where you begin t o  t read  on fundamental 

r i g h t s ,  which we be l ieve  i t  i s  here, you must 

have s t r i c t  i n t e r p r e t a t i o n  o f  t h e  s t a t u t e s  and 

the  gran t  o f  power t o  you. And t h a t ' s  obv ious ly  

no t  present here. we be l i eve  tha t  the  

l e g i s l a t i v e  s i l ence  i n  t h i s  regard i s  evidence 

t h a t  i t  has no t  been granted t o  you. NOW -- 
COMMISSIONER DEASON: M r .  W i l l i s ,  l e t  me 

ask you t h i s  quest ion.  under your scenar io,  i f  

we go t o  hear ing and we take  your evidence and 

we conclude t h a t  your a l t e r n a t i v e  overs ta tes  the  

ac tua l  costs  t h a t  could have been u t i l i z e d  t o  

ACCURATE STENOTYPE REPORTERS, I N C .  
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reach the  same conclusion, perhaps, b u t  t he re ' s  

a d i f f e r e n t  remedy, perhaps t h e r e ' s  a purchase 

op t i on  o r  something e l se  could be done, what 

happens a t  t h a t  po in t?  DO we have the  a u t h o r i t y  

then t o  say, "YOU spent 500 m i l l i o n ,  b u t  i t  

could have been done f o r  490 m i l l i o n ;  there fore ,  

we're on ly  going t o  a l low you recovery o f  490 

m i l l i o n " ?  I s  t h a t  t he  remedy we have? 

MR. W I L L I S :  we1 1 , Commi ss ioner  , we have 

no t  even asked i n  t h i s  p a r t i c u l a r  proceeding f o r  

any r a t e  recovery o r  f o r  you t o  conclude 

anyth ing w i t h  respect t o  the  cos t  o f  t h i s  

p r o j e c t .  

COMMISSIONER DEASON: Wel l ,  I guess I ' m  

assuming t h a t  we go through your process, and a t  

some p o i n t  i n  the  f u t u r e  the re  i s  some type o f  a 

proceeding, be i t  a r a t e  case, a p re l im ina ry  

proceeding , whatever, t h a t  t he re  are  costs  being 

requested t o  be recovered by some fashion.  what 

i s  our  remedy a t  that  po in t?  

MR. W I L L I S :  Wel l ,  I t h i n k  a t  t ha t  t ime you 

have the  a u t h o r i t y  t o  determine t h e  amount t h a t  

was honest ly  and prudent ly  spent f o r  t h e  

cons t ruc t ion  o f  these p ro jec ts ,  o r  f o r  whatever 

i s  before you. That ' s  what the  s t a t u t e  provides 

ACCURATE STENOTYPE REPORTERS, I N C .  
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f o r  you, as opposed t o  o rder ing  a p a r t i c u l a r  

type o f  p roo f  i n  advance t o  prove t h a t  t o  you. 

COMMISSIONER CLARK: But I t h i n k  t h e  answer 

t o  h i s  quest ion i s  yes. I f  you spent $500 

m i l l i o n  and we concluded t h a t  you cou ld  have 

done i t  f o r  490 and should have done i t  f o r  490, 

one o f  the  remedies might be t o  say what moves 

i n t o  the  r a t e  base i s  on l y  490. 

MR. WILLIS: Yes, ma'am. 

CHAIRMAN GARCIA: okay. 

MR. W I L L I S :  We be l i eve  t h a t  what s t a f f  i s  

recommending t o  you i s  way beyond your 

a u t h o r i t y .  I t ' s  no t  on l y  beyond t h e  a u t h o r i t y  

here; i t ' s  beyond what has been done anywhere 

e l se  i n  the  country.  

NOW, there  have been some instances where 

t h i s  has been looked a t  i n  o ther  j u r i s d i c t i o n s  

where they are consider ing the  r e s t r u c t u r i n g  o f  

t he  i ndus t r y .  But we be l ieve  t h a t  t h e  requ i red  

d i v e s t i t u r e  i s  something t h a t  i s  always 

v o l u n t a r i l y  al lowed i n  r e t u r n  f o r  recovery o f  

stranded assets o r  some s o r t  o f  op t - i n  

p rov is ion .  we don ' t  even have a l e g i s l a t i v e  

a c t i o n  here upon which t o  base such a r a d i c a l  

departure. 

ACCURATE STENOTYPE REPORTERS. I N C .  
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Based on these considerat ions,  I urge t h a t  

you deny s t a f f ' s  recommendation on t h e  grounds 

t h a t  i t  c a l l s  f o r  an i l l e g a l  r e s u l t .  

John R a m i 1  w i l l  now address w i t h  you the  

reasons Tampa E l e c t r i c  s t rong ly  be l ieves  t h a t  

b idd ing  i s  imprac t i ca l  and unnecessary f o r  t he  

Gannon repowering p r o j e c t .  

MR. R A M I L :  Thank you, Lee, and good 

morning , commissioners . 
Commi ssioners,  t he  Gannon repowering 

p r o j e c t  i s  the  centerpiece o f  a s e n s i t i v e  and 

ca re fu l  1 y balanced envi  ronmental se t t lement  w i  t h  

the  F l o r i d a  Department o f  EnVi ronmental 

Pro tec t ion .  M r .  W i l l i s  has expla ined that  the  

a c t i o n  proposed by your S t a f f  i s  n o t  l e g a l .  I 

w i l l  exp la in  t o  you why i n  the  contex t  o f  t h i s  

envi  ronmental set t lement  , the  prospec t ive  

b idd ing  t o  replace a key element i s  imprac t i ca l  

and would f r u s t r a t e  achiev ing a s o l u t i o n  t h a t  

would accomplish the  envi ronmental c e r t a i n t y  

desi  red by Tampa E l e c t r i c  i n  t h i  s t r ansac t i on  

and f r u s t r a t e  advancing the  new s t a t e  

envi ronmental p o l i c y  desi red by the  DEP. 

commissioners, over the  past  several  

months, f i r s t  i n  discussions w i t h  t he  EPA and 

ACCURATE STENOTYPE REPORTERS, INC. 
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then w i t h  the  DEP, i t  has become c l e a r  t o  me 

t h a t  the  environmental agencies have an agenda 

t o  s i g n i f i c a n t l y  reduce emi s s i  ons from e x i s t i n g  

power p lan ts .  I t ' s  a l so  c l e a r  t h a t  t he  p u b l i c  

i s  i nterested i n improving env i  ronmental 

q u a l i t y  . 
Given these two r e a l i t i e s ,  many weeks ago I 

author ized my s t a f f  t o  en ter  i n t o  se t t lement  

negot ia t ions  w i t h  the  EPA. And as you may 

r e c a l l ,  once the  EPA implemented t h e i r  h i g h l y  

pub l i c i zed  na t iona l  program w i t h  l a w s u i t s  and 

no t ices  o f  v i o l a t i o n ,  t h a t  t r i g g e r e d  a 30-day 

per iod,  a window f o r  t he  s t a t e  DEP under the  

s t a t e  implementation p lan  t o  s tep  i n  and seek a 

so l  u t i  on. 

To the  c r e d i t  o f  the  leadersh ip  o f  t he  

s t a t e  and the  F l o r i d a  DEP. they stepped i n ,  and 

i n  a very p roac t ive  and s o l  u t i  on-or i  ented 

manner, they were v e r y  c l e a r  i n  the  emission 

reduct ions p o l i c i e s  t h a t  they would requ i  r e  

going forward, and they made very  c l e a r  t o  us 

t h e i  r expectat ions o f  Tampa E l e c t r i c .  

Accordingly,  we made very  c l e a r  that: wh i l e  

we very  much wanted t o  s e t t l e  the  environmental 

issues a t  hand, we a l so  had t o  r e l i a b l y  and 

ACCURATE STENOTYPE REPORTERS, INC.  
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economical ly serve our customers, and tha t  we 

took environmental compliance very  se r ious l y ;  

thus,  we would on l y  commit t o  achievements t h a t  

we could i ndeed accomplish . 
commissioners, i n  our negot ia t ions  w i t h  the  

DEP and i n our con t i  nu i  ng s e n s i t i v e  negot ia t ions  

w i t h  the  EPA, i t  became obvious t h a t  a 

repowering o f  Gannon S ta t i on  w i t h  na tu ra l  gas 

was no t  on l y  essent ia l  t o  meeting t h e i  r 

envi  ronmental expectat ions,  bu t  would be more 

r e l i a b l e  and l e s s  c o s t l y  t o  our  customers than 

add i t i ona l  environmental c o n t r o l s  on t h e  

e x i s t i n g  c o a l - f i r e d  b o i l e r s .  As  such, t he  

Gannon repowering became the  centerp iece o f  t he  

agreement reached w i t h  the  DEP. 

commissioners, as we f i n a l i z e d  our  

agreement w i t h  the  DEP and committed Tampa 

E l e c t r i c  t o  c e r t a i n  ac t ions ,  as we11 as i n  

s e t t i n g  the  DEP'S expectat ions,  we r e l i e d  

heav i l y  on t h i s  commission's r u l e s  and i t s  

precedents. wh i l e  the  Commission's a c t i o n s  and 

r u l e s  make i t  abundantly c l e a r  t h a t  b idd ing  w i  11 

be requi  red f o r  new incremental capac i ty ,  t h a t  

i s  no t  the  case f o r  e x i s t i n g  asset 

mod i f i ca t ions ,  repoweri ngs , o r  f u e l  swi t c h i  ng , 
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nor should i t  be. The issues t o  be considered 

are very  d i f f e r e n t  i n  those instances.  

f o r  the  s p e c i f i c  instance o f  repowering, t he  

commi ss ion has never requi  red b i d d i  ng . 

I n  f a c t ,  

Given our experience i n achi  e v i  ng t h i s  

agreement w i t h  the  DEP, which implements t h e i r  

new s t a t e  envi  ronmental po l  i c y ,  t he  commi s s i  on 

-- our experience has been tha t  t h e  commission 

has been very wise n o t  t o  have such a p o l i c y  on 

b idd ing  f o r  repowerings. 

I n  our agreement w i t h  the  DEP, i t ' s  v e r y  

c l e a r  what's expected o f  Tampa E l e c t r i c  and how 

the  company must perform. 

COMMISSIONER CLARK: M r .  R a m i l ,  l e t  me 

i n t e r r u p t  you. You say t h a t  we have a p o l i c y .  

I ' m  no t  sure we even have a p o l i c y ,  because t h i s  

i s  t he  f i r s t  t i m e  i t  has come up. Are you aware 

o f  i t  having come up before? 

MR. R A M I L :  No. M y  p o i n t  i s  t h a t  you ' re  

wise no t  t o  have a p o l i c y .  

I n  our agreement w i t h  the  DEP, i t ' s  very  

c l e a r  what's expected o f  t h e  company and what w 

must do t o  perform. I do no t  be l i eve  t h a t  such 

a b e n e f i c i a l  agreement could have been achieved 

i f  the  vagaries and unce r ta in t i es  associated 
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w i t h  b idd ing  and the  i n t r o d u c t i o n  o f  t h i r d  

p a r t i  es had t o  be considered . 
Fur ther ,  I urge the  commission n o t  t o  

jeopard ize the  agreement we have w i t h  t he  DEP o r  

our ongoing discussions w i t h  t h e  EPA by 

i n t roduc ing  the  performance responsi b i  1 i t y  and 

t i m i n g  unce r ta in t i es  t h a t  w i l l  d e f i n i t e l y  a r i s e  

i f  you requ i re  b idd ing  i n  t h i s  ins tance.  

commissioners, i t ' s  our  i n t e n t  -- 
CHAIRMAN GARCIA: I s n ' t  t he re  some 

p ro tec t i on ,  though, f o r  you? 

I mean, a t  l e a s t  t he  way I read t h e  s t a f f  

rec -- and I guess you ' re  c o r r e c t i n g  m y  

i n t e r p r e t a t i o n  o f  w h a t  S t a f f  recommended. To 

some degree, what t h e y ' r e  t r y i n g  t o  do i s  make 

sure t h a t  they 've  go t  an understanding o f  what 

the  market i s  ou t  there ,  an understanding o f  

what cos t  i s  going t o  be passed on. 

And I t h i n k  t h a t  every b i d  t h a t  has been 

pu t  ou t  -- and s t a f f  can c o r r e c t  me i f  I ' m  

wrong. Every b i d  that  has been p u t  o u t  f o r  new 

generat ion i n  F l o r i d a  has been won by t h e  

investor-owned u t i l i t y  o f  the  s t a t e .  SO I guess 

tha t  s t a f f ' s  t h i n k i n g  was t o  have something t o  

compare i t  by. 
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b e t t e r  served, F l o r i d a  i s  protected,  

ratepayers have something t o  compare 

have something t o  compare by. DOeSn 

you t h a t  sa fe ty  net? 

MR. R A M I L :  what you j u s t  descr 

23 

And i t ' s  s o r t  o f  almost a sa fe ty  va l ve  f o r  

you, because c l e a r l y  we've decided t h i s  way i n  

the  past.  And m y  t h i n k i n g  i s  going a long the  

l i n e s  o f  Commissioner DeaSOn. t h a t  when we get  

t o  the  end o f  t h i s  th ing ,  t h a t  i f  s t a f f  comes t o  

the  conclusion t h a t  t h i s  should have cos t  470 

m i l l i o n  as opposed t o  the  500 you ' re  b i l l i n g  us 

f o r ,  you ' re  30  m i l l i o n  i n  the  ho le .  However, i f  

we went t o  the  b idd ing  process, t h e r e  i t  i s .  

we've go t  i t  there.  YOU won t h a t  process. YOU 

explained t o  us why your b i d  i s  b e t t e r .  we're 

the  

by, and we 

t i t  assure 

bed, 

M r .  chairman, I t h i n k  i s  very  appropr ia te  and 

very  accurate i f  we're dea l ing  w i t h  new 

i ncremental capac i ty  . But we ' r e  deal i ng w i t h  

e f f e c t i v e l y  replacement capac i ty  and p r o j e c t s  

t h a t  a re  being done t h a t  have environmental 

compliance requi  rements associated w i t h  them. 

CHAIRMAN GARCIA: A11 r i g h t ,  M r .  Ramil, 

then l e t ' s  go the  o ther  way. L e t ' s  say t h a t  

you ' re  doing t h i s ,  and you come i n  a t  550 
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m i l l i o n .  I don ' t  know what the  f i g u r e  -- a l l  I 

have i s  what S t a f f  gave me. B u t  you came i n  a t  

5 5 0  m i l l i o n .  And s t a f f  does an ana lys is  across 

the  country,  and we come up w i t h  numbers through 

power p ro jec ts  t h a t  are going on i n  our  s t a t e  

and others,  and we say t h a t  t he  same amount o f  

megawattage could have been done on a t o t a l l y  

g reen f ie ld  p r o j e c t  f o r  4 5 0  m i l l i o n ,  so we've g o t  

a 100 m i l l i o n  d i f fe rence.  

Now, I understand you've g o t  an agreement 

there ,  bu t  we ' re  no t  p r i v y  t o  t h a t  agreement. 

we're no t  p a r t  o f  t he  people who designed t h a t  

agreement. SO c l e a r l y ,  you've go t  an agreement 

w i t h  the  EPA, bu t  m y  j o b  i s  t o  take  care o f  

F l o r i d a  ratepayers. And now we've g o t  a 

var iance. We d i d  our  study, and we come out  100 

m i l l i o n  from you a re .  

A ren ' t  your shareholders i n  t r o u b l e  then? 

I mean, don ' t  we pu t  you i n  a d i f f i c u l t  

s i t u a t i o n  when you t r y  t o  s l i p  t h i s  t o  the  

ratepayers i n  some form, and we are  s o r t  o f  the  

gatekeeper f o r  t ha t?  Doesn't i t  p u t  us i n  a 

more d i f f i c u l t  p o s i t i o n  and pu t  you i n  a more 

d i f f i c u l t  p o s i t i o n  i f  we've got some discrepancy 

on what we t h i n k  should be charged o f f  and what 
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you t h i n k  should be charged o f f ?  

MR. RAMIL: I t h i n k  i t  puts  you i n  t h e  very  

p o s i t i o n  t h a t  you as the  Pub l ic  Serv ice 

commission o f  t he  Sta te  o f  F l o r i d a  are  i n  every 

day. 

CHAIRMAN GARCIA: That ' s  t r u e .  

MR. RAMIL:  And i t  puts our  shareholders a t  

the  r i s k  t h a t  t h e y ' r e  i n  every day. We have t o  

take  ac t ions .  You review the  prudency. I f  your 

conclusions a r e  t h a t  we have spent too  much 

money implementing no t  on ly  t h i s  p r o j e c t ,  b u t  

any p r o j e c t ,  then you have the  r i g h t  and the  

responsi b i  1 i t y  t o  d i  sa l  1 ow those do l  1 a r s  . 
CHAIRMAN GARCIA: why take  tha t  r i s k ?  why 

deny the  possi b i  1 i t y  o f  a cheaper a1 t e r n a t i v e  

t h a t  I be l i eve  i s  almost impossib le  f o r  someone 

t o  meet? I mean, c l e a r l y ,  you have e x i s t i n g  

assets. You have the  advantage o f  be ing s i t e d  

and permi t ted.  You're i n  the  ground a l ready.  

You've go t  a whole ser ies  o f  t h ings  t h a t  work i n  

your advantage i n  the  case be fore  us. 

Why take  t h a t  unnecessary r i s k ?  why pu t  

your stockholders a t  t h a t  r i s k  when p u t t i n g  i t  

o u t  t o  b i d  would probably f i n d  -- we would f i n d  

ourselves -- you would probably be t h e  low 
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bidder  . 
MR. RAMIL: w e l l ,  g iven t h a t  desc r ip t i on ,  

i t  might be a waste o f  t ime t o  p u t  i t  o u t  t o  

b id .  But assuming t h a t  i t ' s  no t ,  we have 

confidence t h a t  we're going t o  do t h i s  very 

c o s t - e f f e c t i v e  and very e f f i c i e n t .  And as you 

look  over our shoulder, as you do i n  running a l l  

o f  our business, you ' re  going t o  reach t h a t  same 

concl u s i  on. 

commissioners, i t ' s  our i n t e n t  t o  implement 

t h i s  agreement, which our GOVernOr has 

appropr ia te ly  described as h i s t o r i c ,  i n  a 

responsib le  and c o s t - e f f e c t i v e  manner. A s  I 

have p u b l i c l y  s ta ted  f o l l o w i n g  the  press 

conferences w i t h  t h i s  announcement, we would 

expect t h i s  p l a n t  t o  on l y  have a very  small  

impact on our e l e c t r i c i t y  p r i ces .  we had 

fo recas t  t h a t  t o  be i n  the  2 t o  3% range. 

However, Commissioners, as w i t h  a l l  o f  our 

p ro jec ts ,  and as we have been successful  i n  the  

past ,  we w i l l  chal lenge each and every one o f  

our employees t o  complete t h i s  p r o j e c t  and b r i n g  

i t  on l i n e  w i t h  no impacts t o  our  customers. 

commissioners, we've achieved t h i s  

benef i  c ia1  and h i s t o r i c  env i  ronmental agreement 
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w i t h  the  DEP because we've committed Tampa 

E l e c t r i c  t o  a c e r t a i n  course o f  a c t i o n  tha t  we 

be l i eve  i s  good f o r  our customers and good f o r  

F l o r i d a ' s  environment. I urge you n o t  t o  

jeopard ize t h i s  set t lement  by i n t roduc ing  the  

many unce r ta in t i es  t h a t  would be created by 

v o t i n g  t o  requ i re  b idd ing  i n  t h i s  p a r t i c u l a r  

instance.  

commissioners, thank you f o r  your t ime and 

a t t e n t i o n ,  and now I would l i k e  t o  in t roduce Tom 

Hernandez. 

COMMISSIONER CLARK: M r .  R a m i  1 , before  

M r .  Hernandez makes h i s  p resenta t ion ,  do you -- 
what i s being repowered? 

MR. R A M I L :  GannOn Sta t ion ,  s p e c i f i c a l l y  

u n i t s  3, 4, and 5. 

COMMISSIONER CLARK: Three, 4 and 5 are  

going t o  be repowered, and then what happens t o  

1. 2 ,  and 6? 

MR. R A M I L :  One, 2, and 6 w i l l  be shut 

down. 

COMMISSIONER CLARK: okay. one, 2, and 6 

w i l l  be shut down. 

DO you know a t  t h i s  p o i n t  how much 

investment i n  the  p lan ts  t h a t  a re  go ing t o  be 
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repowered e x i s t s  today? 

MR. RAMIL: Somewhere around $100 m i l l i o n ,  

I be l  i eve. 

COMMISSIONER CLARK: okay. Thanks. 

COMMISSIONER DEASON: M r .  Hernandez? 

MR. HERNANDEZ: Good morning. I Want t O  

address very b r i e f l y  th ree  po in ts .  

The f i r s t  p o i n t  i s  a key p o i n t  tha t  we w i l l  

be p rov id ing  i n  our test imony, t he  s imple f a c t  

t h a t  Gannon s t a t i o n  i s  an essent ia l  f a c i l i t y  

w i t h  regards no t  on l y  t o  the  power supply i n  the  

s ta te ,  bu t  p r i n c i p a l l y  the  t ransmiss ion g r i d  

w i t h i n  the  s ta te .  

M y  second p o i n t  is t o  address r e a l  b r i e f l y  

s t a f f ' s  b idd ing  t ime l i n e  and the  f a c t  t h a t  i t ' s  

no t  f e a s i b l e  g iven the  c i  rcumstances and the  

ti m i  ng i ssues i nvol ved . 
And the  l a s t  p o i n t  i s  t o  b r i e f l y  address 

the  standard o f f e r  i ssue t h a t  was discussed 

e a r l i e r  i n  another i ssue t h i s  morning, b u t  i t ' s  

an issue t h a t  Tampa E l e c t r i c  i s  ready t o  address 

today. 

F i r s t  o f f ,  the  Gannon S t a t i o n  i s  c r i t i c a l  

t o  a r e l i a b l e  e l e c t r i c  system f o r  bo th  Tampa 

E l e c t r i c  and the  s ta te .  The t ransmiss ion 
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e f f e c t s  o f  a shutdown o f  our s t r a t e g i c a l l y  

loca ted  Gannon S ta t i on  are  enormous. I t  cou ld  

cos t  as much as $400 t o  $500 m i l l i o n  t o  overcome 

the  ex t raord inary  overloads and vo l tage 

s t a b i  1 i t y  problems t h a t  would be imposed on 

Tampa E l e c t r i c  and the  s ta te ,  depending upon the  

l o c a t i o n  o f  any purchased power resources as an 

a l t e r n a t i v e .  These costs  a re  made up o f  

t ransmission l i n e  cons t ruc t ion ,  r e a c t i v e  power 

supply requi  rements , i ncreased system 1 osses . 
I n  simple terms, Cannon S t a t i o n  i s  

c e n t r a l l y  loca ted  i n  the  middle o f  our  load 

center and provides about 30% o f  t he  t o t a l  Tampa 

E l e c t r i c  energy and demand. For over  30 years, 

Tampa E1 e c t r i  c and the  statewide g r i d  has been 

planned and b u i l t  w i t h  Cannon resources loca ted  

i n  our  serv ice  t e r r i t o r y .  s h u t t i n g  down the  

Gannon S ta t i on  and rep lac ing  t h a t  capac i ty  w i t h  

purchased capac i ty  would c o l l  apse both t h e  

Tampa E l e c t r i c  and statewide systems unless 

s i g n i f i c a n t  t ransmission assets a re  added. 

Addi ng transmi s s i  on capac i ty  would 1 i ke l  y 

be cont rovers ia l  and take  an extens ive amount o f  

t ime, i f  i t  can be accomplished a t  a l l .  These 

transmission add i t i ons  would requ i re  
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cons t ruc t ion  by o ther  u t i  1 i ti es. Remember the  

controversy surrounding the  FPC proposed Tampa 

spr ings t o  Kathleen l i n e ,  which a f t e r  11 years 

and an esca la t ion  o f  t he  cos t  o f  cons t ruc t i on  t o  

almost th ree  t imes i t s  o r i g i n a l  est imate,  t he  

p r o j e c t  was u l t i m a t e l y  abandoned. 

F i n a l l y ,  the  b idd  ng process t ime  l i n e  

described by s t a f f  i n  t s  recommendation i s  

unreal  i s t i  c , g iven the  complex i t ies  o f  

envi  ronmental compliance, Tampa E l e c t r i c '  s 

system and statewide r e l i a b i l i t y  concerns, and 

the  s i g n i f i c a n t  costs  associated w i t h  a l l  o ther  

a1 t e r n a t i v e s  compared t o  our Gannon repowering 

p r o j e c t  . 
We are  abso lu te ly  conf ident  t h a t  our  

dec is ion  no t  t o  b i d  t h i s  p r o j e c t  i s  t h e  best  

dec is ion  f o r  our customers, f o r  a l l  t h e  reasons 

we w i l l  present i n  test imony and e x h i b i t s  which 

are  scheduled t o  be f i l e d  w i t h i n  t e n  days and 

w i l l  be f u l l y  tes ted  i n  d iscovery and i n  the  

hear ing process. we f u l l y  recognize t h a t  we 

must show t h a t  t he  Gannon repowering p r o j e c t  i s  

t he  most cos t -e f fec t i ve  a l t e r n a t i v e  f o r  Tampa 

E l e c t r i c  and i t s  customers. 

M r .  W i l l i s  and M r .  R a m i 1  discussed the  
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l e g a l  and procedural and p o l i c y  issues t h a t  

support Tampa E l e c t r i c ' s  p o s i t i o n  r e l a t e d  t o  

s o l i c i t i n g  a1 te rna t i ves  t o  repowering Gannon 

s t a t i o n .  While we do no t  have a l e g a l  

requirement t o  b i d  the  p r o j e c t ,  we do have a 

requi  rement t o  have a standard o f f e r  ava i l ab le ,  

so 1'11 address t h a t  p o i n t  b r i e f l y .  

Tampa E l e c t r i c  had worked w i t h  S t a f f  i n  

o f f e r i n g  a standard o f f e r  based on the  2001 

combustion tu rb ine .  we issued t h a t  standard 

o f f e r  and d i d  no t  ge t  any v i a b l e  o f f e r s  on t h a t  

b i d ,  and u l t i m a t e l y  i t  was closed. 

The nex t  o f f e r  we pu t  o u t  was a 2003 

combustion t u r b i n e  t o  be s i t e d  a t  t h e  Polk Power 

S ta t ion .  Recently t h a t  proposal has now become 

vo id ,  s ince we d i d  no t  again have any v i a b l e  

o f f e r s  presented t o  us. 

Our i n t e n t ,  and our i n t e n t  has been a l l  

a long t h a t  t he  incremental capac i ty  assoc iated 

w i t h  the  Gannon repowering p r o j e c t  w i l l  be 

e l i g i b l e  as the  bas is  f o r  a cogenerat ion 

standard o f f e r .  And g iven t h e  t ime l i n e s  t h a t  

we've establ ished w i t h  the  commission s t a f f ,  our 

i n t e n t  i s  t o  f i l e  t h a t  standard o f f e r  based on a 

p o r t i o n  o f  t he  incremental capacity as a r e s u l t  
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o f  the  GannOn repowering p r o j e c t .  And the  

t i m i n g  of t h a t  would suggest t h a t  we would be 

making t h a t  f i n a l  between now and M a y  o f  t h i s  

year. 

w i l l  be based on a b i d  f o l l o w i n g  t h e  

commi s s i  on ' s r u l  es re1 ated t o  t h e  standard 

o f f e r .  

So there  i s  a p iece o f  t h i s  p r o j e c t  t h a t  

And t h a t  concludes our i n i t i a l  summary o f  

our presentat ion.  Thank you. 

COMMISSIONER JACOBS: M r .  Hernandez, I have 

a b r i e f  quest ion.  Are there  going t o  be 

t ransmiss ion issues ra ised as a r e s u l t  o f  

s h u t t i n g  down the  th ree  u n i t s ?  

MR. HERNANDEZ: W i l l  t he re  be t ransmiss ion 

issues as a r e s u l t  o f  reduced -- o r  o f  s h u t t i n g  

down the  th ree  u n i t s ?  

COMMISSIONER JACOBS: Yes. 

MR. HERNANDEZ: NO, s i r .  E f f e c t i v e l y ,  

we ' r e  d i  sp l  a c i  ng approxi mate1 y 1,200 megawatts 

o f  e x i s t i n g  capaci ty .  w i t h  the  -- and t h a t ' s  

cannon Un i t s  1 through 6 tha t  are on l i n e  r i g h t  

now. w i t h  the  repowering o f  Un i t s  3, 4, and 5 

i n  t he  con f igu ra t i on  t h a t  we have proposed, 

e f f e c t i v e l y ,  we w i l l  have an incremental  

capac i ty  o f  around 275 megawatts. 
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So by the  t i m i n g  and the  t r a n s i t i o n  o f  t h a t  

repowering, we w i l l  minimize any impact on the  

t ransmiss ion issue,  s ince we're going t o  phase 

and stage the  repowering of those assets. 

COMMISSIONER JACOBS: Okay. I guess the  

o ther  quest ion I have would be f o r  M r .  R a m i l .  

YOU character ized the  Sta f f ' s  recommendation as 

having the  e f f e c t  o f  i n t e r r u p t i n g  o r  d i s r u p t i n g  

the  agreement. cou ld  you -- w e l l ,  l e t  me ask i t  

t h i s  way.  I s n ' t  i t  a l s o  poss ib le  t ha t  t h a t  

recommendation could have the  e f f e c t  o f  

enhancing the  agreement, because e s s e n t i a l l y  

what i t  does i s ,  i t  removes some poss ib le  

ambigui ty , and as termed by commi s s i  oner Garcia, 

r i s k  t h a t  w i l l  be there .  when we look  a t  your 

t ransac t ion  and s c r u t i n i z e  i t  f o r  purposes o f  

prudency, doesn' t  i t  have the  equal impact o f  

enhancing your agreement? 

MR. R A M I L :  The agreement w i t h  t h e  DEP 

addresses what the  company must do f o r  

environmental compliance, and I see no way t h a t  

b idd ing,  w i t h  the  issues tha t  a re  brought i n ,  

the  p o t e n t i a l  t h i r d  p a r t i e s  t h a t  would come i n ,  

would make i t  any c lea re r  o r  improve i t  i n  any 

way versus where i t  i s  now. I t ' s  very  c l e a r  
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what the  responsi b i  1 i ti es o f  t he  company are.  

I f  t h i r d  p a r t i e s  a re  introduced, i t ' s  no t  c l e a r  

what those responsi b i  1 i ti es would become. And 

i t ' s  no t  c l e a r  what r e s p o n s i b i l i t i e s  might end 

up s tay ing  w i t h  Tampa E l e c t r i c  and which might 

go t o  others,  o r  i f  a l l  t he  r e s p o n s i b i l i t i e s  

u l t i m a t e l y  f a l l  on Tampa E l e c t r i c .  

COMMISSIONER JACOBS: S O  YOU would a l so  

advocate t h a t  those p a r t i e s  no t  be ab le  t o  

p a r t i c i p a t e  i n  the  hearing? 

MR. R A M I L :  NO. That -- 
COMMISSIONER JACOBS : Poten t i  a1 b idders 

could p a r t i c i p a t e  i n the  hear i  ng? 

MR. R A M I L :  I don ' t  t h i n k  t h e r e ' s  any th ing  

i n  t h a t  agreement t h a t  would p r o h i b i t  t h a t .  

COMMISSIONER JACOBS: okay. 

COMMISSIONER CLARK: I have one quest ion,  

M r .  Hernandez. You ind i ca ted  t h a t  t he re  would 

be 400 t o  500 thousand -- a $400 t o  $500 m i l l i o n  

impact on transmission? 

MR. HERNANDEZ: Yes, Commissioner. 

COMMISSIONER CLARK: I f  i t  were n o t  a t  t he  

Gannon f a c i l i t y .  You're assuming tha t  there  

would be no p lan ts  there? 

MR. HERNANDEZ: The range -- the  reason why 
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I gave a range i s  t h a t  the  f u l l  displacement of 

the  1,200 megawatts t h a t  a re  l oca ted  would ge t  

you i n  the  h igher  end. A p a r t i a l  displacement 

was p ro f fe red  by S t a f f  i n  t he  recommendation i n  

terms o f  repowering some o f  t he  u n i t s  and 

b idd ing  ou t  o r  havi  ng a purchase t o  supplement . 
The supply s ide  needs o f  Tampa E l e c t r i c  would -- 

should be o r  could be considered. And so you 

s t i  11 have transmi s s i  on i ssues . 
There's a minimum amount o f  capac i ty  t h a t ' s  

requi red r i g h t  a t  t h a t  s i t e .  And i t ' s  n o t  

l i n e a r .  The way I understand i t  i s  tha t  the re ' s  

plateaus t h a t  are reached, depending upon the  

capac i ty  and the  load and the  wheeling o f  power 

through our system, g iven the  f a c t  t h a t  we're 

loca ted  c e n t r a l l y  i n  south-centra l  F l o r i d a .  So 

i t ' s  no t  c lear -cu t ,  and t h a t ' s  why I gave a 

range. 

COMMISSIONER CLARK: Wel l ,  what do you 

assume -- where do you assume the  generat ion 

would be coming from t o  der ive  t h a t  f i g u r e ?  

MR. HERNANDEZ: The est imate t h a t  was 

devel oped i nterna l  1 y bas i  c a l l  y took a sampl i ng 

o f  capac i ty  throughout the  s ta te .  SO, i f  you 

w i l l ,  i t ' s  k ind  o f  a weighted average versus -- 
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COMMISSIONER CLARK: YOU assumed tha t  the  

capac i ty  t h a t  i s n ' t  being met a t  t he  Gannon 

s t a t i o n  i s  me t  inc rementa l l y  a t  o ther  

f a c i l i t i e s .  

MR. HERNANDEZ: That ' s  Correct .  

COMMISSIONER CLARK: okay. 

MR. HERNANDEZ: Because the  ac tua l  

t ransmission cos t  w i l l  depend s p e c i f i c a l l y  on 

the  s i t e  o f  t he  source. I f  you have m u l t i p l e  

sources, you could have compounding e f f e c t s  o r  

o f f s e t t i n g  e f f e c t s .  So what we d i d  f o r  t h a t  

est imate was j u s t  basi  c a l l  y develop capac i ty  

t h a t  was loca ted  -- dispersed throughout the  

s ta te ,  and then accounted f o r  losses, t h e  

t ransmiss ion and wheeling costs,  t h a t  type  of 

t h i n g .  

MR. WILLIS: commissioner, i t ' s  a l s o  c l e a r  

t h a t  the  impacts a re  no t  j u s t  on Tampa E l e c t r i c .  

There are impacts on o ther  systems which would 

requ i re  so lu t i ons  by them, which cou ld  take  an 

extremely long per iod  o f  t ime under t h e  best  o f  

c i  rcumstances w i t h  someone who was aggress ive ly  

f i l i n g  and making f i l i n g s  t o  c o r r e c t  t he  

t ransmiss ion e f f e c t s .  But t ransmiss ion issues 

are extremely con t rove rs ia l ,  and i t ' s  a r i s k  
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t h a t  should no t  be i n j e c t e d  here. 

CHAIRMAN GARCIA: Thank YOU, M r .  Hernandez. 

M r .  Wright? 

MR. WRIGHT: Thank YOU, M r .  chairman. 

Robert sche f fe l  Wright,  w i t h  the  l a w  f i r m  of 

Landers & Parsons, appearing today on beha l f  of 

ca lp ine  Eastern Corporation. I have some b r i e f  

l e g a l  argument t o  present,  a f t e r  which M r .  Bob 

C a r r o l l  , a busi  ness representa t ive  o f  cal  p i  ne, 

a l so  has some b r i e f  comments t o  make regard ing 

the  suggestion by the  s t a f f  o r  recommendation by 

the  S t a f f  t h a t  there  be an RFP. 

F i r s t ,  wh i l e  i t ' s  t r u e  t h a t  t h e r e ' s  no 

s p e c i f i c  s t a t u t e  and no s p e c i f i c  r u l e  r e q u i r i n g  

an RFP i n  t h i s  circumstance, t he  S t a f f  i s  r i g h t :  

Your s ta tu tes  charge you t o  b road ly  construe 

those s ta tu tes  i n  the  p u b l i c  i n t e r e s t ,  and the  

s p e c i f i c  envi  ronmental cos t  recovery s ta tu tes  a t  

i ssue here charge you t o  evaluate proposals such 

as Tampa E l e c t r i c  company has brought forward t o  

you. The s t a f f ' s  recommendation i s  t h a t  you 

requ i re  TECO t o  conduct an RFP as a t e s t  t o  

p rov i  de add i t i ona l  evidence i n eval  u a t i  ng , i n 

ca r ry ing  ou t  your charge under the  app l icab le  

s ta tu tes  here. 
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CHAIRMAN GARCIA: Le t  me -- s t a f f ,  you 

s t a t e  t h a t  p rec i se l y .  EXCUSe me, M r .  Wright.  

YOU s t a t e  s p e c i f i c a l l y  t h a t  t h i s  i s  j u s t  an 

add i t i ona l  t e s t .  You're s t i l l  going t o  do what 

you always do when you ' re  l o o k i n g  t o  see what 

something should cost? 

MS. JAYE: c e r t a i n l y ,  M r .  chairman. 1 

would l i k e  t o  p o i n t  ou t  -- and I b e l i e v e  t h i s  i s  

i n  s t a f f ' s  recommendation -- tha t  t h i s  i s  a 

procedural recommendation. It i s  n o t  a 

recommendation t h a t  we are saying w i l l  be a 

f i n a l  order  o r  there  w i l l  be i n t e r l o c u t o r y  

appeals t o  be taken from it. Any number o f  

t h ings  could come o f  i t .  

I would a l so  l i k e  t o  p o i n t  o u t  i n  passing 

t h a t  s t a f f  i s  no t  proposing a r u l e ,  nor  does 

s t a f f  be l ieve  t h a t  the  e f f e c t  o f  t h i s  

recommendation would a c t  as a r u l e .  

CHAIRMAN GARCIA: okay. I don ' t  know i f  

t h a t  answered m y  quest ion.  

M r .  Ba l l i nge r ,  a l l  I ' m  saying i s  t h a t  when 

I read the  rec,  I got  a f e e l i n g  tha t  t h i s  i s  

j u s t  i n  a d d i t i o n  t o  what you normal ly  do. Th is  

i s  s o r t  o f  a safeguard s tep  t h a t  you ' re  tak ing .  

MR. BALLINGER: Yes, s i r .  I n  f a c t ,  i t ' s  
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a c t u a l l y  a way t o ,  as you po in ted  o u t  e a r l i e r ,  

he lp  lessen TECO'S burden come t ime o f  t h e  

hearing. I f  we had an RFP i n  f r o n t  o f  us w i t h  

the  r e s u l t s ,  we would f e e l  more comforted t h a t  

the  market was thoroughly tes ted .  

CHAIRMAN GARCIA: Le t  me -- M r .  Wright, 

excuse me f o r  a second. And I'll probably ask 

t h i s  t o  TECO a t  some p o i n t .  But what do we do 

i f  -- as we go i n  the  hear ing,  l e t ' s  say 

M r .  Wr igh t ' s  c l i e n t  j o i n s  t h i s  hear ing,  and then 

as p a r t  o f  i t s  test imony, i t  f i l e s  tha t  i t  can 

do t h i s  f o r  20 cents on the  d o l l a r  o f  what TECO 

i s  going t o  do, and i t  j u s t  puts  together  w h a t  

seems t o  be a c red ib le  p resenta t ion  o f  how i t  

would be done. Doesn't t h a t  p u t  us and TECO i n  

a more d i f f i c u l t  pos i t i on?  

MR. BALLINGER: M O S t  Ce r ta in l y ,  yes. 

COMMISSIONER CLARK: I have another 

quest ion,  s ince you've i n t e r r u p t e d  him. Has 

s t a f f  looked a t  t h i s  from the  s tandpo in t  t h a t ,  

assuming t h a t  an RFP i s  requ i red  o r  would be -- 
l e t ' s  j u s t  assume an RFP i s  requ i red .  Is t h i s  a 

candidate f o r  a waiver o f  t h a t  ru le?  Have you 

done t h a t  analys is? You've had o ther  cases 

where they 've come i n  t o  do an RFP, and you've 
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sa id  we agree i t  should be waived. 

MR. BALLINGER: I d o n ' t  know t h a t  We've 

waived the  RFP r u l e  ye t .  We had a request f o r  

i t  a t  one t i m e  by G u l f  Power, and i t  was t o  

waive a por t ion ,  some of t he  d isc losure  

i nformat i  on. 

COMMISSIONER CLARK: okay. 

MR. BALLINGER: And we requ i red  them t O  40 

ahead and do i t  per the  r u l e .  

you ' re  r e a l l y  asking a d i f f i c u l t  quest ion.  

YOU ' r e  asking me f i  r s t  t o  hypothesize t h a t  we 

have a r u l e  i n  place, which we don ' t ,  and then 

t o  hypothesize -- 

COMMISSIONER CLARK: But what you ' re  

recommending here i s  t he  same r e s u l t .  I guess 

what I ' m  t r y i n g  t o  understand i s  how produc t ive  

t h i s  would be. 

MR. BALLINGER: I t h i n k  i t  would be very  

product ive,  and i n  s t a f f ' s  mind, very  much along 

the  l i n e s  -- the  same by r u l e .  we're w i l l i n g  t o  

l e t  the  u t i l i t i e s  s t r u c t u r e  the  RFP, request 

what they need, and evaluate the  RFP. And i f  

they conclude t h a t  they are  the  cheapest 

a l t e r n a t i v e ,  they have t o  show t h a t  burden a t  

the  hear ing,  and t h a t ' s  f i n e .  But we f e e l  
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comforted then t h a t  a t  l e a s t  t he  market was 

tested.  

COMMISSIONER CLARK: w e l l ,  l e t  me ask you 

t h i s .  HOW would you take  i n t o  -- would YOU 

agree t h a t  assuming no p l a n t s  cont inue a t  Gannon 

o r  some lesse r  p l a n t  continues a t  Gannon, t h a t  

would a f f e c t  t he  t ransmiss ion system? 

MR. BALLINGER: Yes. And on t h a t ,  i t ' s  a 

l i t t l e  t r o u b l i n g  today. I n  the  attachment t o  

t h e i r  p e t i t i o n ,  when they d i d  a market ana lys is  

and s ta ted  i n  there  t h a t  t ransmiss ion would be 

impacted, and t h a t ' s  one reason purchased power 

would no t  be ava i l ab le ,  t he  number quoted was 

$71 m i l l i o n  o f  t ransmiss ion impact, and today I 

hear 400 t o  500 m i l l i o n .  

COMMISSIONER CLARK: Right .  

MR. BALLINGER: I don ' t  know which i s  t h e  

c o r r e c t  number. 

COMMISSIONER CLARK: Yes. Depending on 

which one you be l ieve ,  i t  might have a ma te r ia l  

e f f e c t  on whether you t h i n k  i t ' s  going t o  be 

f u t i l e  o r  no t .  

MR. BALLINGER: And I t h i n k  bo th  o f  those 

numbers a1 so assumed an a1 1 -or -no th i  ng approach 

o f  t o t a l l y  shu t t i ng  down Gannon. S t a f f  
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understands t h a t  they m a y  need some generat ion 

there  f o r  vo l tage support.  what o the r  middle 

grounds a r e  there? we don ' t  know. 

COMMISSIONER CLARK: okay. 

MR. W I L L I S :  Commissioner, t h i s  abso lu te ly  

would be a grounds f o r  waiver,  f o r  two reasons. 

one, the  t ransmission impacts, which are  

tremendous, and the  d i f f e rence  i n  those numbers 

can be explained. And secondly, because o f  t he  

complex, o v e r r i d i n g  issue w i t h  respect t o  the  

Consent F ina l  Judgment and Tampa E l e c t r i c ' s  

compl ex envi  ronmental 1 i ti ga t i  on t h a t  i t  ' s 

t r y i  ng t o  s e t t l e .  

Th is  i s n ' t  j u s t  s imply a case o f  

determining t o  add power. I t  i s  complicated by 

those o ther  fac to rs .  we are dea l ing  w i t h  two 

powerful ,  very  impor tant  agencies t h a t  regu la te  

Tampa E1 e c t r i  c w i t h  respect t o  envi  ronmental 

emissions and have c r a f t e d  a se t t lement  o r  

negot ia ted a set t lement  and are  i n  d e l i c a t e  

negot ia t ions  t r y i  ng t o  compl e t e  that .  

Th is  process, I promise you, complicates 

t h a t .  I t  makes i t  very d i f f i c u l t ,  and t h e  

b e n e f i t s  o f  t h a t  set t lement  are i n  jeopardy w i t h  

t h i s  ac t ion .  
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CHAIRMAN GARCIA: Thank YOU, M r .  W i l l i s .  

D id  you want t o  add something, Tom, because 

you s t a r t e d  -- 
MR. HERNANDEZ: yes, s i r ,  commissioner. 

Jus t  t o  address M r .  B a l l i n g e r ' s  concern about 

the  two numbers, t he  71 m i l l i o n  t h a t  was shown 

on t h a t  char t ,  t h a t  was a cha r t  o f  c a p i t a l  

costs.  The 7 1  m i l l i o n  d e a l t  w i t h  j u s t  t he  

c a p i t a l  costs  re la ted  t o  Tampa E l e c t r i c .  

I n  a d d i t i o n  t o  t h a t ,  t h e r e ' s  another 5 0  

m i l l i o n  o r  so -- and 1'11 j u s t  use s t r a i g h t  up 

numbers ins tead o f  a range, bu t  approximately 50 

m i  11 i o n  c a p i t a l  requi  red f o r  reac t i ve  power 

supply, and an add i t i ona l  $160 m i l l i o n  est imate 

re la ted  t o  system losses, some o f  them i n t e r n a l  

t o  Tampa E l e c t r i c ,  b u t  about two- th i rds  of i t  

n our  

s i  de 

re la ted  t o  the  s ta te .  And those losses,  

bes t  est imate -- and t h i s  i s  on t h e  t o t a l  

now -- i s  roughly 160 megawatts. Then an 

add i t i ona l  wheel i ng cos t  o f  approximate1 y 

m i l l  

them 

requ 

you. 

100 

on. So i f  you take  those costs  and pu t  

on a cumulative present worth revenue 

rement bas is ,  t h a t ' s  t he  range t h a t  I gave 

COMMISSIONER CLARK: You're say ing the  
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70 m i l l i o n  i s  unique t o  Tampa E l e c t r i c .  The 

r e s t  o f  i t  a f f e c t s  the  whole system, and i t  

would be borne by o ther  u t i l i t i e s  o r  o the r  users 

o f  the  -- 

MR. HERNANDEZ: Not e n t i r e l y .  There are  

some add i t i ona l  costs  associated w i t h  losses on 

Tampa E l e c t r i c ' s  system. There's a d d i t i o n a l  

costs  -- the re ' s  some add i t i ona l  c a p i t a l  t h a t  we 

d i  dn ' t recognize i n t h a t  i n i  ti a1 est imate.  

COMMISSIONER CLARK: SO YOU would share i n  

t h a t  burden. 

MR. HERNANDEZ: Yes. About -- l o o k i n g  a t  

the  numbers, approximately one-hal f  o f  those 

costs  are ours, and the  balance i s  -- about 55% 

i s  the  balance o f  t he  s ta te ,  o ther  systems. 

CHAIRMAN GARCIA: M r .  Wright -- thank you. 

M r .  Wright,  I ' m  so r ry  f o r  i n t e r r u p t i n g  you. 

MR. WRIGHT: Thanks. Before I r e t u r n  t o  

the  comments t h a t  1 was prev ious ly  i n  t h e  

process o f  making, I do wanr t o  make a couple o f  

p o i n t s  i n  response t o  the  i n te rven ing  

discussion, p a r t i c u l a r l y  t he  issues r e l a t i n g  t o  

the  a l leged t ransmiss ion costs  and the  

envi  ronmental amel i o r a t i  on i ssues . 
These are f a c t u a l  issues t h a t  a re  
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the  hearing. 

fo r  capac i ty  t o  be suppl ied w i l l  come from. 

They may come from p l a n t s  t h a t  a re  l oca ted  

transmission wise i n  exac t l y  t h e  same p lace 

e l e c t r i c a l l y  as the  Gannon s t a t i o n .  Le t  t he  

market work, and y o u ' l l  see how resource fu l  

compet i tors i n  a compet i t ive wholesale market 

can be. But these are f a c t u a l  issues.  

You don ' t  know where t h e  proposals 

what I was saying i s  -- and t h i s  d i r e c t l y  

r e l a t e s  t o  quest ions posed t o  MS. Jaye and 

answered by MS. Jaye -- i s  t h i s .  You have an 

a r t i c u l a t e d  p o l i c y  i n  favor  o f  b idd ing  f o r  new 

capac i ty  . 
Th is  i s  a new circumstance, as t h e  s t a f f  

c o r r e c t l y  p o i n t  ou t .  Th is  type  o f  p r o j e c t ,  t h i s  

massive repowering p r o j e c t  was n o t  foreseen a t  

the  t ime you adopted your b idd ing  r u l e  back i n  

1993. A t  most, t h i s  i s  n o t  a r u l e ,  as Ms. Jaye 

c o r r e c t l y  s ta tes .  Th is  i s  t h e  i n c i p i e n t  

app1 i ca t ion  o f  a p rev ious ly  a r t i  c u l  a ted b i  dd i  ng 

p o l i c y  t o  a new and here to fo re  unforeseen 

c i  rcumstance. 

I t h i n k  M r .  w i l l i s  mischaracter ized t h e  

S t a f f ' s  recommendation when he r e f e r r e d  t o  the  
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RFP as the  on ly  means o f  meeting t h e  

requirement. I t h i n k  the  s t a f f ' s  proposal  i s  t o  

requ i re  an RFP as an a d d i t i o n a l  t e s t  on the  

prudence of TECO's proposal. 

Remember, the  issue be fore  you today i s  no t  

t h i s  u l t i m a t e  ratemaki ng e f f e c t  o r  any th i  ng 

e lse .  It may become an issue w h a t  t h e  bes t  

a1 t e r n a t i v e  i n the  pub1 i c i n t e r e s t  t o  meet these 

power supply requirements a re  i n  t h i s  hear ing.  

6u t  r i g h t  now the  issue 

whether t o  approve TECO 

I d o n ' t  agree w i t h  

t h a t  t h i s  creates a t a k  

be fore  you a l l  i s  

s p e t i t i o n .  

M r .  w i l l i s ' s  asse r t  

ng problem. I hadn 

ons 

t 

r e a l l y  thought t h a t  through, b u t  a t  a minimum, I 

t h i n k  t h a t ' s  speculat ive.  1 t h i n k  t h e r e ' s  a 

f a i  r l  y ser ious p r o p o s i t i  on t h a t  you a1 1 ' s 

a b i l i t y  t o  regu la te  i n  the  p u b l i c  i n t e r e s t  would 

outweigh t h a t  so l ong  as you've al lowed them t o  

recover any costs  -- 

COMMISSIONER CLARK: M r .  Wright. l e t  me ask 

you about t h a t .  

MR. WRIGHT: Yes, m a ' a m .  

COMMISSIONER CLARK: Suppose we requ i re  

them t o  do b idd ing.  w i l l  the  ana lys is ,  o r  

should the  RFP p roper ly  inc lude -- would i t  

ACCURATE STENOTYPE REPORTERS, I N C .  
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i nc lude add i t i ona l  costs  -- i n  a d d i t i o n  t o  j u s t  

rep lac ing  the  power, b u t  would i t  i n c l u d e  

a d d i t i o n a l  costs  t h a t  r e s u l t  from, say, 

necessary transmission? 

investment c u r r e n t l y  i n  p lan t?  

And w h a t  about the  

MR. WRIGHT: Two th ings .  I t h i n k  the  S t a f f  

-- I w i l l  t e l l  you, I i n t e r p r e t  t h e  s t a f f ' s  

i n t e n t  -- i n  t h e i r  recommendation where they say 

the  Commission could then make a dec i s ion  us ing 

the  most compel l ing evidence t o  s e l e c t  t h e  

lowest  cos t  a l t e r n a t i v e ,  I i n t e r p r e t  t h e  s t a f f ' s  

recommendation, which we support ,  t o  be t o  

consider a l l  costs  and make the  s e l e c t i o n  o f  t he  

lowest  cos t  a l t e r n a t i v e .  And I w i l l  t e l l  you, I 

t h i  nk you have a u t h o r i t y  under 366.04(5) t o  

requ i re  the  i n s t a l l a t i o n  o f  f a c i l i t i e s  pursuant 

t o  proceedings as provided by l a w  and the  

a1 1 o c a t i  on o f  costs  accordi  ng l  y . 
But now I want t o  answer your o ther  

quest ion about the  -- 

COMMISSIONER CLARK: Wel l ,  suppose -- 

MR. WRIGHT: I t h i n k  -- 
COMMISSIONER CLARK: GO ahead. 

MR. WRIGHT: Le t  me j u s t  answer t h a t .  I ' m  

no t  sure what the  megawatts invo lved are ,  b u t  I 
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would -- a l l  I can say i s ,  I know a f a i r  amount 

about t h i s .  I haven' t  conducted a s p e c i f i c  

study o f  the  book value versus t h e  market va lue 

o f  TECO'S Cannon Sta t ion ,  b u t  I t h i n k  i t ' s  

h i g h l y  l i k e l y  tha t  the  market va lue o f  T E C O ' S  

Cannon S ta t i on  i s  g rea ter  then t h e  $100 m i l l i o n  

book value t h a t  M r .  R a m i 1  a r t i c u l a t e d .  

YOU had another quest ion,  and I have some 

more comments. 

COMMISSIONER CLARK: I guess t h a t  may be 

t r u e ,  assuming they can run i t  under EPA 

requi  rements. 

MR. WRIGHT: O r  assuming t h a t  i f  they  

d ives ted  i t ,  i f  they s e l l  i t  f o r  200 m i l l i o n ,  

here 's  a $100 m i l l i o n  b e n e f i t  there .  somebody 

e lse  buys i t  and repowers i t  o f f  r a t e  base 

w i thout  T E C O ' s  ratepayers be ing on the  hook f o r  

i t . 

COMMISSIONER CLARK: But you would agree 

w i t h  t he  no t i on  t h a t  e i t h e r  the  l a c k  o f  va lue o r  

t he  value o f  t h a t  p l a n t  should be inc luded i n  

t h e i r  c a l c u l a t i o n  o f  t he  l e a s t  cos t  a l t e r n a t i v e ?  

MR. WRIGHT: I t h i n k  the  stranded cos t  

exposure should be i n c l  uded . 
COMMISSIONER CLARK: Okay. 
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COMMISSIONER DEASON: M r .  Wr ight ,  I hate t o  

i n t e r r u p t ,  bu t  s ince you' r e  a1 ready 

i n te r rup ted ,  you made a comment t h a t  t he  RFP 

should be requ i red  as an a d d i t i o n a l  t e s t  o f  t he  

reasonableness o f  TECO'S proposal .  

MR. WRIGHT: Yes. s i r .  

COMMISSIONER DEASON: And I thought tha t  

you a l s o  i nd i ca ted  t h a t  t he  commission has 

a u t h o r i t y  -- and i f  t h i s  i s  i n c o r r e c t ,  c o r r e c t  

me. But I thought you sa id  t h a t  t he  commission 

has a u t h o r i t y ,  broad a u t h o r i t y  t o  r e q u i r e  t h a t  

the  lowest  cos t  a l t e r n a t i v e  be i n s t a l l e d ,  o r  

somethi ng a1 ong those 1 i nes . 
MR. WRIGHT: Yes, s i r .  

COMMISSIONER DEASON: That ' s  w h a t  I want t o  

explore w i t h  you. Do we as a Commission have 

the  a u t h o r i t y  t o  order  TECO t o  -- i n  o rder  t o  

comply w i t h  the  DEP requirements, t h a t  you s h a l l  

en ter  i n t o  a cont rac t  w i t h  XYZ cogenerator t o  

so lve  t h i s  problem, o r  do we say, "we expect you 

t o  l ook  a t  the  l e a s t  cos t  a l t e r n a t i v e ,  and 

t h a t ' s  the  standard w e ' r e  going to ho ld  you t o .  

Now, you go ou t  and you -- as managers, you go 

ou t  and you make t h a t  dec is ion . "  And then a f t e r  

t he  f a c t ,  we review t h a t  and make a dec is ion  

ACCURATE STENOTYPE REPORTERS, I N C .  
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what i s  appropr ia te f o r  cos t  recovery, b u t  we do 

no t  on the  f r o n t  end d i c t a t e  how t h e y ' r e  t o  meet 

t h a t  requi  rement. That ' s  what I w a n t  t o  -- what 

i s  our  au tho r i t y?  

MR. WRIGHT: I n  the  f i r s t  ins tance,  t he  

issue be fore  you i s  TECO's p e t i t i o n  f o r  approval 

o f  i t s  p1 an t o  s a t i s f y  envi  ronmental 

compliance. YOU a re  charged t o  eva lua te  t h a t ,  

and you have the  s p e c i f i c  a u t h o r i t y  t o  approve 

o r  deny it. 

I f  you determine t h a t  t h e i r  p lan  i s  no t  the  

most c o s t - e f f e c t i v e  a1 t e r n a t i v e  f o r  ratepayers,  

then I would submit t o  you tha t  your general 

o b l i g a t i o n  t o  regu la te  i n  the  s p e c i f i c  i n t e r e s t  

and the  s p e c i f i c  charge o f  t he  s t a t u t e  t o  

consider the  prudency o f  t h i s  would requ i re  you 

t o  deny t h e i r  p e t i t i o n .  I t ' s  n o t  prudent,  I 

would submit t o  you, i f  i t ' s  n o t  t he  most 

c o s t - e f f e c t i v e  a1 t e r n a t i  ve . 
Secondari ly, i f  the  quest ion becomes how i s  

Tampa E l e c t r i c  Company going t o  deal w i t h  the  

requirements of meeting i t s  power supply 

requi  rements and complying w i t h  t h e  DEP'S  

requirements o r  what may u l t i m a t e l y  become the  

E P A ' S  requirements, I be l i eve  t h a t  you have the  

ACCURATE STENOTYPE REPORTERS, I N C .  
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a u t h o r i t y ,  a f t e r  proceedings as prov ided by 

l a w .  

o f  es tab l i sh ing  n o t i c e  and l e t t i n g  everybody 

know t h a t  t h i s  i s  what was going t o  be decided 

i n  thus and such proceeding. 

you have the  au tho r i t y ,  and I t h i n k  i t ' s  

366.04(5) , t o  requi  r e  the  i n s t a l l  a t i  on o f  

f a c i l i t i e s  and t o  requ i re  the  a l l o c a t i o n  o f  

costs  t o  the  u t i l i t i e s  a f f e c t e d  i n  p ropor t i on  t o  

the  b e n e f i t s  received. 

You would have t o  go through t h e  process 

But I bel ieve  t h a t  

COMMISSIONER DEASON: Is t h a t  t h e  g r i d  b i l l  

au tho r i t y?  

MR. WRIGHT: Yes, s i r .  

COMMISSIONER DEASON : And tha t  ' s bas i  c a l l  y 

fo r  r e l i a b i l i t y  purposes, i s  i t  not?  

MR. WRIGHT: Wel l ,  I t h i n k  r e l i a b i l i t y  i s  

p l a i n l y  a t  i ssue here. And I t h i n k  i t ' s  a 

sequenti a1 ana1 y s i  s , Commi s s i  on Deason , because 

you've go t  before you a p e t i t i o n  f o r  a u t h o r i t y  

t o  go forward w i t h  a p lan  and ask ing you a l l ,  

t he  Pub l ic  serv ice  commission, f o r  a 

determinat ion t h a t  t h i s  p lan  i s  prudent and i n  

the  pub1 i c i n t e r e s t  . 
Your s t a f f  has suggested t h a t  some 

add i t i ona l  evidence be adduced i n  t h i s  

ACCURATE STENOTYPE REPORTERS, INC. 
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whether i t ' s  prudent and i n  the  p u b l i c  

i n t e r e s t .  I f ,  g iven the  oppor tun i ty  t o  review 

a l l  evidence, you determine tha t  TECO's p lan  i s  

n o t  prudent and no t  i n  the  p u b l i c  i n t e r e s t ,  then 

I t h i n k  you ' re  -- persona l ly ,  I t h i n k  you ' re  

ob l i ga ted  t o  deny it. 

What happens next  becomes a d i f f e r e n t  

quest ion.  what i s  TECO going t o  do faced w i t h  

the  DEP, o r  the  €PA, o r  both o f  them, l ean ing  on 

them t o  meet env i  ronmental compl iance 

requirements? That poses a new ques t ion  t h a t  

may requ i re  the  a d d i t i o n  o f  some t ransmiss ion 

f a c i l i t i e s .  I t  may requ i re  the  a d d i t i o n  o f  some 

power supply f a c i l i t i e s  i n  var ious  l oca t i ons .  

But I submit t o  you, i n  t h a t  l a t t e r  

context ,  I t h i n k  you probably have t h e  a u t h o r i t y  

t o  deal w i t h  t h a t  as w e l l .  That ' s  w h a t  I ' m  

saying . 
COMMISSIONER DEASON: But t h a t  would be i n  

a subsequent proceeding? 1 guess f o r  purposes 

o f  t h i s  proceeding -- 
MR. WRIGHT: Could i t  be i n  t h i s  

proceedi ng? IS t h a t  your question? 

COMMISSIONER DEASON: No. I guess what I ' m  

ACCURATE STENOTYPE REPORTERS. INC. 
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t r y i n g  t o  -- 

MR. WRIGHT: I f  i t  i s  a sequent ia l  

ana lys is ,  could both o f  them be done i n  t h i s  

proceeding? Probably. 

COMMISSIONER DEASON: S O  you ' re  Saying We 

have the  s t a t u t o r y  a u t h o r i t y  i n  t h i s  proceeding 

as i t ' s  c u r r e n t l y  s t ruc tu red  t o  requ i re  tha t  

there  be an RFP, and then t o  o rder  TECO t o  s ign  

a cont rac t  as a r e s u l t  o f  t h a t  RFP and say t h i s  

i s  w h a t  you s h a l l  do t o  meet your requirements 

under the  consent decree o r  genera l l y  -- o r  any 

o ther  requirement? 

MR. WRIGHT: I t h i n k  the  answer t o  your 

quest ion as you asked it, commissioner Deason, 

i s  no. 1 t h i n k  t h a t  under t h i s  proceeding as i t  

i s  c u r r e n t l y  s t ruc tu red ,  t he  answer i s  no. I 

t h i n k  t h a t  you could modify the  proceeding and 

the  scope o f  t h i s  proceeding t o  determine, as 

S ta f f  has suggested tha t  you do, what i s  t he  

best  a1 t e r n a t i v e ,  a1 1 th ings  considered, t o  

p r o t e c t  Tampa E1 e c t r i  c '  s ratepayers,  t o  achieve 

lowest  cos t  and r e l i a b l e  e l e c t r i c  serv ice ,  and 

t o  p r o t e c t  the  environment o f  F l o r i d a .  I t h i n k  

you cou ld  r o l l  those issues i n t o  t h i s  

proceeding, bu t  t h e y ' r e  no t  t he re  today. 

ACCURATE S T E N O T Y P E  R E P O R T E R S ,  I N C .  
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COMMISSIONER DEASON: And where would we 

ge t  t he  a u t h o r i t y  t o  r o l l  those i n ?  under the  

g r i d  b i l l  au tho r i t y?  

MR. WRIGHT: Yes, S i r .  

COMMISSIONER DEASON: Because f o r  t he re  t o  

be a c t i o n  t h a t  reduces the  c a p a b i l i t y  a t  t he  

cu r ren t  Gannon S ta t i on  would impose a 

re1 i a b i  1 i t y  t h r e a t  on the  system? 

MR. WRIGHT: P o t e n t i a l l y  the  env i  ronmental 

requi  rements being app l ied  t o  the  Gannon S t a t i o n  

could requ i re  shutdown o r  reduc t ion  i n  capac i ty ,  

which creates re1 i a b i  1 i t y  issues . 
COMMISSIONER DEASON: wou ldn ' t  t h a t  assume 

then t h a t  DEP would requ i re  t h a t ,  r e a l i z i n g  

there  would be r e l i a b i l i t y  t h rea ts ,  and perhaps 

a b lackout  i n  the  e n t i r e  s t a t e  conceivably,  t h a t  

they would have t o  make t h a t  f i n d i n g  t h a t  t he  

environmental impacts are more impor tan t  than 

there  being r e l i a b i l i t y  t h r e a t s  t o  the  

t ransmiss ion system i n  the  s ta te?  

MR. WRIGHT: YOU a l l  have an i n t e r e s t i n g  

shared r e s p o n s i b i l i t y  w i t h  the  DEP. I d o n ' t  

know t h a t  t h e i r  dec is ion  would go t h a t  f a r ,  b u t  

they have sa id  -- 
COMMISSIONER DEASON: HOW do we impose the  

ACCURATE STENOTYPE REPORTERS, INC.  
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g r i d  b i l l  a u t h o r i t y  then? The o n l y  w a y  we can 

impose the  g r i d  b i l l  a u t h o r i t y  i s  i f  you ' re  

assuming t h a t  the  f i n a l  requirements f rom DEP 

would impose r e l i a b i l i t y  t h r e a t s  on t h e  

transmission system i n  the  s ta te .  

MR. WRIGHT: W e l l ,  and i f  t h i s  p lan  i s  

denied and TECO i s  requi red i n  some way  t o  

comply w i t h  these requi  rements, t he re  are  go? ng 

t o  be f u r t h e r  issues. Now, whether t h e  DEP 

w i l l  go a l l  the  way  t o  saying you have t o  shut 

these p lan ts  down, o r  you have t o  do something 

d i f f e r e n t ,  o r  what, o r  whether i f  EPA w i l l  g e t  

invo lved,  you know, I d o n ' t  know. 

COMMISSIONER JACOBS: what do we l o s e  -- 
l e t ' s  say we don ' t  r o l l  t he  issue i n t o  t h i s  

proceeding, i .e., t he  issue o f  doing an R F P ,  b u t  

we simply go and do a prudency t e s t  on the  

company's proposal and make a determinat ion on 

t h a t ?  what do we l ose  by no t  having done an RFP 

up f r o n t ,  i f  anything? 

MR. WRIGHT: We lose  a whole l o t  O f  

evidence as t o  how much the  power cou ld  be 

suppl ied f o r  and what the  t ransmiss ion 

requirements r e a l l y  might be, depending on what 

proposals wholesale compet i t i ve  supp l i e rs  would 
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b r i n g  forward. And b a s i c a l l y  w h a t  you l o s e  i s  

knowledge and c e r t a i n t y  t h a t  you made t h e  r i g h t  

deci  s i  on, commi s s i  oner Jacobs. 

COMMISSIONER JACOBS: cou ld  we g e t  t h a t  

evidence i n t o  the  hear ing , prudency hear ing? 

MR. WRIGHT: HOW a re  YOU going t o  ge t  i t  

wi thout  an RFP? 

COMMISSIONER CLARK: I would assume you and 

your c l i e n t s  would in te rvene.  I mean, I t h i n k  

t h a t ' s  one o f  the  th ings  the  s t a f f  i n  f a c t  

covers, i s  the  no t i on  t h a t  i t  could be done by 

i n t e r v e n t i o n .  people i n  the  past  have 

in tervened i n  these types o f  proceedings and 

a l leged t h a t  they could p rov ide  i t  cheaper. 

MR. WRIGHT: R igh t .  

COMMISSIONER CLARK: what 's t h e  

d i f fe rence? 

CHAIRMAN GARCIA: But haven' t  they 

in tervened a t  the  back end? And t h a t ' s  t he  o n l y  

t h i n g  t h a t  wor r ies  me about -- 
COMMISSIONER CLARK: Remember, t h i s  i s  a 

p e t i t i o n .  Th is  i s n ' t  moving i t  i n t o  r a t e  base. 

As M r .  Wright po in ted  ou t ,  t h i s  i s  a p e t i t i o n .  

And why i s n ' t  t he  procedure -- what s -- i s  

t h a t  procedure veh ic le  a v a i l a b l e  f o r  you t o  pu t  
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on the  evidence t h a t  i t ' s  a more prudent a c t i o n  

f o r  t he  power t o  be suppl ied by o thers ,  i n  f a c t ,  

a s p e c i f i c  o ther ,  and on t h a t  bas is  we would 

deny the  p e t i t i o n ?  

MR. WRIGHT: Commissioner C lark ,  I t h i n k  

t h a t  t he  oppor tun i ty  you suggest i s  ava i l ab le ,  

bu t  I t h i n k  t h a t  t he  reason t o  do i t  v i a  an RFP 

on the  f r o n t  end i s  t he  same reason t h a t  you 

requ i re  there  t o  be an RFP on the  f r o n t  end o f  a 

p r o j e c t  t h a t  i s  going t o  go i n  r a t e  base and 

t h a t  i s  going t o  be permi t ted  through a need 

determinat ion i n  the  Power P lan t  S i t i n g  Act .  

And wh i l e  we' re  on t h a t  p o i n t ,  I d o n ' t  

t h i n k  the re ' s  any l eg i t imacy  t o  the  argument 

t h a t  t he re ' s  a d i f f e rence  t h a t  e x i s t s  here 

because we're t a l k i n g  about a repowering t h a t  

costs  $673 m i l l i o n  versus a new g r e e n f i e l d  p l a n t  

t h a t  costs  $673 m i l l i o n .  The ratepayers a r e  

going t o  see $673 m i l l i o n ,  p lus  o r  minus, no 

mat ter  how you c u t  i t .  And I d o n ' t  t h i n k  the  

argument t h a t  the  ex i  s t i n g  f a c i  1 i ti es are  the re  

makes a w h i t  o f  d i f f e rence  t o  t h e  ratepayers,  

and accord ing ly ,  I don ' t  t h i n k  i t  should make 

any d i f f e rence  t o  you a l l .  

SO I t h i n k  the  r a t i o n a l e  o f  having the  
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b idd ing  r u l e  f o r  Power P lan t  s i t i n g  Ac t  

j u r i s d i c t i o n a l  p ro jec ts  i s  exac t l y  app l i cab le  

t o  t h e  s i t u a t i o n  a t  hand. 

COMMISSIONER CLARK: w e l l ,  l e t  me -- 
MR. WRIGHT: You do i t  on the  f r o n t  end 

because you ge t  more and b e t t e r  evidence on t h e  

f r o n t  end. 

COMMISSIONER CLARK: Your v iew i s  t h a t  YOU 

would ge t  more and b e t t e r  evidence, b u t  t h a t  

i n t e r v e n t i  on i s a1 so avai 1 ab1 e. 

MR. WRIGHT: I agree. 

COMMISSIONER CLARK: NOW, l e t  me ask one 

f u r t h e r  quest ion.  I n  your answer t o  

Commissioner Deason, you had i n d i c a t e d  t h a t  you 

don ' t  t h i n k  we can compel t he  s ign ing  o f  power 

from another e n t i t y  i n  t h i s  ins tance,  t h a t  we 

cannot compel them t o  take  the  power from 

another e n t i t y .  

MR. WRIGHT: I t h i n k  what I said  was as 

t h i s  proceeding i s  c u r r e n t l y  s t ruc tu red .  

COMMISSIONER CLARK: I ' m  so r ry .  I d i d n ' t  

hear t h a t .  

CHAIRMAN GARCIA: I ' m  cur ious,  because I 

t h i n k  commissioner C lark  b r ings  a good p o i n t .  

You cou ld  b r i n g  t h i s  up l a t e r ,  b u t  i t  almost 
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begs the  quest ion.  That would mean tha t  i f  you 

wish t o  p a r t i c i p a t e  i n  the  p o s s i b i l i t y  o f  

b u i l d i n g  t h i s  generat ion,  then you must 

in te rvene i n  t h i s  docket. so we have a 

p o s s i b i l i t y  o f  20 d i f f e r e n t  merchant p rov iders  

across the  na t ion ,  and perhaps i n  t h e  wor ld  

the re ' s  30 o r  40, and they would a l l  be requ i red  

t o  come i n t o  t h i s  proceeding, t o  f i l e  record 

evidence t h a t  they could b u i l d  t h i s  cheaper than 

FPL so t h a t  -- no t  so they ge t  a con t rac t ,  no t  

so t h a t  they have an oppor tun i ty  t o  p a r t i  c i  pate 

i n  some way,  bu t  j u s t  s imply so they  cou ld  prove 

t h a t  T E C O ' s  p r o j e c t  i s n ' t  t he  r i g h t  one. 

MR. WRIGHT: yes. And i f  I can d ig ress  on 

t h a t  f o r  20 seconds, t h a t ' s  e x a c t l y  w h a t  

happened t o  m y  c l i e n t  and M r .  McGlo th l in 's  

c l i e n t  i n  the  Cypress Energy case seven -- going 

on e i g h t  years ago. we were al lowed i n  t o  prove 

t h a t  FPL 'S  proposal was no t  t he  bes t  deal .  we 

weren' t  a l lowed i n  t o  prove t h a t  ours i s .  That 

was the  dec is ion  t h a t  was made. we l o s t  th ree  

t o  t w o  on motions t o  dismiss f i l e d  by FPL. You 

know, I d i d n ' t  t h i n k  i t  was r i g h t  a t  t h e  t i m e ,  

and I don ' t  t h i n k  i t ' s  r i g h t  now. 1 t h i n k  i f  

you ' re  going t o  be i n t e r e s t e d  i n  t h e  ratepayers '  
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best  i n t e r e s t s ,  you need t o  ge t  every th ing  on 

the  t a b l e  and go f o r  it. 

I f  I could f i n i s h  -- 
CHAIRMAN GARCIA: Go ahead. I ' m  so r ry .  

COMMISSIONER DEASON: But, M r .  Wr ight ,  what 

i s  our s t a t u t o r y  a u t h o r i t y  t o  do what you ' re  

saying? 

MR. WRIGHT: I t h i n k  i t ' s  t he  g r i d  b i l l ,  

commissioner Deason. 

COMMISSIONER DEASON: That ' s  i t , t h e  g r i d  

b i l l .  

MR. WRIGHT: Yes, s i r ,  unless t h e r e ' s  going 

t o  be a d isputed issue o f  f a c t  as t o  whether 

addi ti onal capac i ty  i s needed here. 

COMMISSIONER DEASON: And what's Our 

a u t h o r i t y  -- 

MR. WRIGHT: And i f  t h a t ' s  no t  t r u e ,  then 

maybe your g r i d  b i l l  a u t h o r i t y  i s  n o t  t r i gge red .  

But t he  way your s t a t u t e  reads i s ,  upon a 

determinat ion by the  commission a f t e r  

proceedings as provided by law tha t  a need 

e x i s t s  f o r  add i t i ona l  capac i ty ,  e t  ce tera ,  you 

a l l  can do something about i t .  

COMMISSIONER DEASON: I n  our cu r ren t  

b idd ing  r u l e ,  what i s  t he  a u t h o r i t y  f o r  tha t  

ACCURATE STENOTYPE REPORTERS, I N C .  



/4 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

F 

61 

r u l e ?  I s  i t  i s  t h e  P o w e r  P lant  S i t i n g  A c t ?  

I'll j u s t  ask s t a f f  t o  take  a l ook  a t  tha t .  

MR. WRIGHT: I ' m  sorry.  I don' t  k n o w .  

COMMISSIONER DEASON: That 's f i n e .  That 's 

probably an u n f a i r  quest ion.  

MR. WRIGHT: NO, i t ' s  a f a i r  quest ion,  and 

I w i s h  I k n e w ,  but  I don' t  k n o w  i t  o f f  t h e  t o p  

o f  m y  head. 

COMMISSIONER DEASON: A t  Some l a t e r  t i m e ,  

i f  s t a f f  can j u s t  address that .  

MR. BALLINGER: I b e l i e v e  i t ' s  under 

403.519. 

CHAIRMAN GARCIA: And I th ink  a lso  366. -- 
MR. WRIGHT: we can look  i t  up i n  t h e  r u l e s  

r i g h t  n o w .  

CHAIRMAN GARCIA: M r .  Wr ight ,  We've r e a l l y  

i n t e r r u p t e d  you severa l  t i m e s .  Maybe w e  can go 

f o r w a r d  and see i f  w e  can -- 
MR. WRIGHT: 1'11 f i n i s h  as q u i c k l y  -- 

CHAIRMAN GARCIA: M r  . M c G l  o t h l  i n i S 

obvious ly  w a i t i n g  too.  

MR. WRIGHT: 1'11 f i n i s h  as q u i c k l y  as I 

can. Thank you. 

I w a n t  t o  m a k e  some h i s t o r i c a l  observations 

regarding M r .  Hernandez's asse r t i on  t h a t  t h e  
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b idd ing  t ime l i n e  i s  no t  f eas ib le .  You a l l ,  

t h i  s Pub1 i c s e r v i  ce commi s s i  on has d i  r e c t l  y 

app l i cab le  experience t h a t  would demonstrate t o  

you t h a t  the  t ime l i n e  proposed by the  staff,  

which i s  about th ree  and a h a l f  months from 

today, u n t i l  May l s t ,  which i s  when they say the  

RFP r e s u l t s  ought t o  be i n ,  i s  e n t i r e l y  

feas ib le .  I t  has been done. 

I n  December o f  1990, a f t e r  F l o r i d a  Power 

corpora t ion  rev ised i t s  generat ion system 

p lanning processes t o  account f o r  t h e  problems 

experienced a t  Christmas o f  1989, they  

d i  scovered they needed 1 o t s  o f  a d d i t i o n a l  

capac i ty .  And i n  December o f  1990, they  

determined t h a t  t h e i r  bes t  course o f  a c t i o n  was 

t o  i ssue an RFP, a request f o r  proposals f o r  

power supp l ie rs .  They issued the  RFP on January 

11th. They had t h e i r  b idders  conference on 

January 18th.  They received b i d s  on February 

7 th .  They h i  red Nat ional  Economic Research 

Associates t o  eval  uate the  proposal s and made 

the  dec is ions as t o  whom they w e r e  going t o  

award cont rac ts  t o  by March 1 s t .  and they  had 

signed cont rac ts  by March 15th.  

That ’s  l e s s  than th ree  months. we’re 
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t a l k i n g  about th ree  and a h a l f  months here. 

Th is  can be done. 

F i n a l l y ,  t r y i n g  t o  t r a n s l a t e  t h i s  i n t o  an 

issue where you would come back and l o o k  a t  t h  

down the  road a f t e r  TECO spends money i s ,  I 

would submit t o  you, t he  wrong i n q u i r y .  The 

issue before you and the  i n q u i r y  t h a t  should be 

-- I t h i n k  i s  be fore  you i s  whether t o  approve 

TECO'S p e t i t i o n .  Your s t a f f  have p roper l y  

recommended t h a t  you ge t  a d d i t i o n a l  evidence 

r e l a t i v e  t o  t h a t  p e t i t i o n .  And i n  the  s imp les t  

terms, what TECO i s  t r y i n g  t o  do i s  shut  o u t  

t h a t  addi ti onal re1 evant evidence t h a t  ' s 

d i r e c t l y  p e r t i n e n t  t o  your charge pursuant t o  

the  s t a t u t e  a t  i ssue here t o  evaluate t h e i  r 

proposal ,  determine whether i t ' s  prudent and 

cos t -e f fec t i ve ,  and a c t  i n  the  ratepayers '  bes t  

i n t e r e s t s  . 
That 's  a11 my comments. M r .  C a r r o l l  j u s t  

has some b r i e f  remarks from a business 

perspect ive.  

MR. CARROLL: M r .  chairman and members o f  

t he  commission, m y  name, as M r .  Wright 

ind ica ted ,  i s  Bob C a r r o l l ,  and I ' m  w i t h  c a l p i  ne 

Eastern corpora t ion .  I'll be very  b r i e f .  

S 
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Calpine Eastern Corporat ion supports the  

S t a f f  recommendation i n  t h i s  mat te r .  AS you are 

probably aware, cal p ine  very r e c e n t l y  announced 

the  development o f  two p r o j e c t s  i n  the  s t a t e  o f  

F lo r i da .  one o f  those p r o j e c t s  i s  a proposed 

540 megawatt p r o j e c t  w i t h  a d i r e c t  in te rconnect  

i n t o  TECO' s system. Cal p i  ne a n t i c i p a t e s  t h a t  

t h i s  p r o j e c t  w i l l  be on l i n e  a t  l e a s t  one year 

p r i o r  t o  the  t ime ind i ca ted  i n  t h i s  ma t te r  i n  

the  TECO p lan t .  

cal p i  ne supports the  s t a f f  recommendation 

and looks  forward t o  p a r t i c i p a t i n g  i n  an RFP on 

t h i s  matter.  Calpine, l i k e  T K O ,  i s  con f ident  

o f  t h e i r  a b i l i t y  t o  compete and looks  forward t o  

the  oppor tun i ty  t o  do so. 

Thank you. 

MR. HOWE: commissioners, I ' m  Roger Howe 

w i t h  the  Pub l ic  counsel 's O f f i c e .  

CHAIRMAN GARCIA: M r .  Howe, why d o n ' t  We 

l e t  the  p r i v a t e  companies go, and -- 
MR. HOWE: That would be f i n e .  

CHAIRMAN GARCIA: L e t ' s  save you f o r  l a s t .  

M r .  Green? 

MR. GREEN: Good morning, commissioners. 

Yes, i t ' s  s t i l l  good morning. 
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I ' m  Mike Green, v i c e  pres ident  o f  Duke 

Energy North America, i n  charge o f  F l o r i d a  

operat ions.  I apprec iate the  oppor tun i t y  t o  

make some b r i e f  comments here. 

As probably you ' re  no t  surpr ised,  Duke 

Energy supports the  S t a f f  proposal f o r  

s o l i c i t i n g  a1 t e r n a t i v e  proposals t o  t h e  Gannon 

repowering o r  i n  l i e u  o f  t he  Gannon repowering 

As you know, DENA, Duke Energy Nor th  

America, i s  i n  the  business o f  b u i l d i n g  

cos t -e f fec t i ve ,  r e l i a b l e ,  and env i  ronmenta 

s e n s i t i v e  power f a c i l i t i e s .  we are  o n l y  

successful when we can o f f e r  t he  wholesale 

1 Y  

capac i ty  energy from those f a c i l i t i e s  a t  p r i ces  

cheaper than t r a d i t i o n a l  power p lan ts .  That ' s  

t he  on ly  way we succeed. 

You've heard f rom one o ther  developer, and 

y o u ' l l  probably hear from a couple others.  A l l  

these developers are i n  the  business o f  

p rov id ing  innovat ive  so lu t i ons  t o  energy 

problems. 

A l o t  has been t a l k e d  about the  

t ransmission system. c l e a r l y ,  t he  t ransmiss ion 

system issues has t o  be a p a r t  o f  t he  o v e r a l l  

cons idera t ion  o f  w h a t  i s  needed t o  reso lve  t h e  
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Gannon repowering issue. 

Duke Energy North America i s  ready and 

w i l l i n g  t o  submit an a l t e r n a t i v e  proposal .  I 

agree w i t h  M r .  Wright t h a t  c l e a r l y  t h e  t ime  

frame proposed by S t a f f ,  by M a y  lst, i s  a doable 

t ime frame. Innova t i ve  so lu t i ons  and 

a1 te rna t i ves  can be designed , devel oped, and 

proposed i n  t h a t  t i m e  per iod .  

I ' v e  heard several  l a r g e  numbers o f  money 

discussed today, some publ ished, some 

unpublished, ranging from 500 and 400 and $673 

m i l l i o n .  The bottom l i n e  i s ,  i t ' s  a l o t  o f  

money. I t ' s  no t  c l e a r  what a l l  t h a t  covers j u s t  

y e t .  But I r e s p e c t f u l l y  submit t h a t  i t  on ly  

makes good sense t h a t  when you ' re  t a  k i n g  about 

hundreds o f  m i l l i o n s  o f  d o l l a r s  t h a t  a re  going 

t o  be pu t  on the  r i s k  investment p r o f i l e  o f  

ratepayers o f  t he  s ta te ,  t h a t  a l t e r n a t i v e  

so lu t i ons  should be considered. 

Again, Duke Energy supports t h e  S t a f f  

recommendation and encourages t h e  commi s s i  on t o  

proceed as q u i c k l y  as poss ib le  and s o l i c i t  

proposals such t h a t  t he  envi  ronmental b e n e f i t s  

can be rea l i zed  as q u i c k l y  as poss ib le .  

Thank you f o r  your t ime. 
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MR. MCGLOTHLIN: commissioners, I ' m  Joe 

McGlothl in.  I ' m  represent ing R e l i a n t  Energy 

Power Generation, I n c .  today. R e l i a n t  Energy 

t h i s  morning f i l e d  a p e t i t i o n  t o  i n te rvene  i n  

t h i s  case. ~ ' m  here t o  support t he  s t a f f ' s  

recommendation t h a t  you requ i re  TECO t o  i ssue an 

RFP a t  t h i s  po in t .  I ' v e  made a few notes -- 
CHAIRMAN GARCIA: M r .  McGloth l in ,  l e t  me 

ask you r i g h t  before you ge t  s t a r t e d  so I won't  

i n t e r r u p t  you i n  the  middle. 

you ' r e  i n te rven ing  . commi ss ioner  c l  a rk  

says t h a t  t h a t  would be the  proper w a y  t o  do 

t h i s .  why i s n ' t  t h a t  t he  r i g h t  w a y  t o  do i t ?  

MR. MCGLOTHLIN: one b i g  reason i s  a mat ter  

o f  t im ing .  TECO represents tha t  t h i s  case i s  

t ime sens i t i ve .  I t h i n k  one t h i n g  t h a t  would 

complicate the  t i m i n g  o f  t h i s  i s  a scenar io  i n  

which you go t o  hear ing,  you adduce the  

evidence, you conclude based upon evidence a t  

t h a t  t ime t h a t  TECO has no t  presented the  most 

cos t -e f fec t i ve  a l t e r n a t i v e ,  and a t  t h a t  p o i n t  

you have t o  take the  next  step. 

I f  you ins tead go t o  an RFP now, you w i l l  

have a t  an e a r l y  p o i n t  much more and b e t t e r  

i nformat i  on regardi  ng what the  compet i t i ve  
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market can prov ide as a l t e r n a t i v e s  t o  w h a t  TECO 

has proposed. so I t h i n k  you ga in  t ime,  as w e l l  

as you ga in  a s i t u a t i o n  i n  which t h e  i n fo rma t ion  

i s  b e t t e r  because o f  t he  b idd ing  format .  I 

t h i n k  i f  you have a s i t u a t i o n  where compet i tors 

a re  going head t o  head, i n c l u d i n g  T K O ,  under a 

proper ly  conducted b i d ,  you w i l l  g e t  t h e  best  

evidence o f  what the  market can a f f o r d ,  as 

opposed t o ,  f o r  instance,  p r e f i l e d  test imony 

where one compet i tor  might want t o  hedge because 

he doesn' t  know what the  o ther  compet i tor  i s  

going t o  do i n  an open scenar io  l i k e  that .  So I 

t h i n k  you ge t  b e t t e r  in fo rmat ion  sooner by going 

t o  an RFP. 

I t  was suggested by TECO tha t  by going t o  

an RFP t h a t  t he  commission would be jumping t o  

conclusions. 1 t h i n k  t o  the  cont ra ry ,  you ' re  

no t  forming any conclusions. You're t e l l i n g  the  

company t h a t  you expect t he  bes t  a v a i l a b l e  

evidence on a c r i t i c a l l y  impor tan t  i ssue.  

I t  was suggested t h a t  going t o  an RFP would 

be imprac t i ca l .  But f o r  t h e  reasons I j u s t  gave 

i n  answering the  chairman's quest ion,  i t  would 

be more imprac t i ca l  n o t  t o  go t o  an RFP,  because 

you would have the  sequent ia l  problem. 
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And as d i d  M r .  Wright, I want t o  r e f e r  you 

back t o  t h a t  FPL/CypreSS case. In t h a t  case, 

Nassau Power and A r C  Energy in te rvened and 

o f f e r e d  f a r  more c o s t - e f f e c t i v e  gas-powered 

a l t e r n a t i v e s ,  and you turned down FPL and 

cypress f o r  two reasons, f i r s t  because o f  t h e  

demonstration o f  cheaper a l t e r n a t i v e s ,  and 

secondly, you sa id  you were d i s s a t i s f i e d  by the  

f a c t  that  FPL had n o t  scoured the  un iverse  o f  

avai lab1 e a1 te rna t i ves  be fore  en te r ing  i n t o  a 

proposed cont rac t  w i t h  t h a t  IPP. 

And t h a t  was the  genesis o f  t he  b idd ing  

r u l e .  And the  purpose o f  t he  r u l e  i s  t o  g e t  

t h a t  in fo rmat ion  up f r o n t .  And by analogy, t h a t  

can be done here, and I t h i n k  you have a u t h o r i t y  

t o  do it. 

COMMISSIONER DEASON: what i s  t h a t  

a u t h o r i t y  , M r  . MCGl  o t h l  i n? 

MR. McGLOTHLIN: I t h i n k  the  S t a f f  has 

i d e n t i f i e d  i t .  I n  a d d i t i o n  t o  t h e  general 

o b l i g a t i o n  o f  u t i l i t i e s  t o  a c t  p rudent ly ,  i n  the  

Context o f  the  Envi ronmental cos t  Recovery 

c lause and i n  the  context  o f  approving those 

plans, you have to determine whether the  p lan  i s  

prudent and i n  the  p u b l i c  i n t e r e s t .  And i t ' s  

ACCURATE STENOTYPE REPORTERS,  INC. 
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on ly  a l o g i c a l  extension o f  tha t  t o  r e q u i r e  the  

best  p roo f  o f  a l t e r n a t i v e s  be fore  making t h a t  

dec is ion  and t o  do i t  i n  the  t i m i n g  sequence 

t h a t  makes the  most sense, and t h a t  i s  t o  do i t  

now and no t  l a t e r .  

M r .  w i l l i s  suggested t h a t  t o  go t o  an R F P  

would c o n s t i t u t e  a t a k i n g  o f  p roper ty ,  and I 

t h i n k  t h a t  i s  a p a r t i c u l a r l y  revea l ing  

argument. on the  one hand, as s t a f f  mentioned 

i n  i t s  recommendation, at tached t o  the  p e t i t i o n  

i s  what purpor ts  t o  be some k i n d  o f  market 

ana lys is .  But i f  T K O  i s  saying tha t  t o  go t o  

an R F P  and to do anyth ng o ther  than approve i t s  

plans i s  a tak ing ,  t h a t  shows you -- I t h i n k  

i t ' s  a p r e t t y  good gauge o f  how s e r i o u s l y  

they 've  considered any a l t e r n a t i v e  o the r  than 

TECO prov id ing  the  capac i ty ,  f o r  t he  argument 

suggests t h a t  they are  the  o n l y  a v a i l a b l e  

contender f o r  t h a t  oppor tun i ty .  A l ternat iVe1Y,  

i t  suggests t h a t  they d o n ' t  t h i n k  they  would win 

the  R F P .  Nei ther  argument should persuade you 

t o  t u r n  down the  oppor tun i ty  t o  t e l l  t h e  company 

t o  go t o  b idd ing  a t  t h i s  p o i n t .  

I t  was a l so  suggested t h a t  t h i s  case i s  

d i f f e ren t  because what we have here i s e x i  s t i  ng 
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capaci ty ,  whereas the  b idd ing  i s  supposed t o  be 

earmarked f o r  new capac i ty .  As  M r .  Wr ight  says, 

h a l f  a b i l l i o n  d o l l a r s  i s  h a l f  a b i l l i o n  

d o l l a r s .  But beyond that ,  TECO acknowledges 

t h a t  i t s  proposal w i l l  end up i n  an incremental  

300 megawatts o r  more o f  incremental  new 

capaci t y  . 
TECO says t h a t  t he  commission has a u t h o r i t y  

t o  t e l l  TECO t h a t  i t ' s  going t o  o n l y  a l l o w  a 

p o r t i o n  o f  t he  cos t  o f  t h i s  p r o j e c t  i f  i t  goes 

forward, and a t  a d i f f e r e n t  p o i n t ,  TECO says i t  

has committed the  company t o  a c e r t a i n  course o f  

a c t i o n  i n  i t s  consent. But I l ook  a t  page 8 o f  

t h a t  consent document, cap t ion  0, which says, 

"Tampa €1 e c t r i  c Company's ob1 i g a t i  on t o  

implement the  emissions reduct ions and o ther  

requi  rements se t  f o r t h  here i  n w i  11 be 

condi t ioned on the  r e c e i p t  o f  necessary fede ra l ,  

s ta te ,  and l o c a l  env i  ronmental permi ts  and 

acceptable regu la to ry  t reatment,  i n c l  ud i  ng cos t  

recovery by the  F l o r i d a  Pub l ic  Serv ice 

c o m m i  s s i  on. " 

So i t  appears t o  m e  t h a t  t h i s  d e l i c a t e  

balance between two powerful agencies i s  be ing 

s t ruc tu red  so t h a t  they don ' t  have t o  do 

ACCURATE STENOTYPE REPORTERS, I N C .  
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anyth ing w i thout  g e t t i n g  f u l l  cos t  recovery from 

you. 

t h e i  r plan, they are  very  s e n s i t i v e  t o  the  

p o s s i b i l i t y  o f  going forward i n  t h e  face o f  tha t  

den ia l  and would be g iven a powerful  i n c e n t i v e  

t o  do what i s  prudent. 

so t h a t  suggests t o  me tha t  i f  you deny 

one more comment on t h a t  p o i n t .  I do 

recommend t h a t  you go t o  an RFP. I t h i n k ,  

however, t h a t  the  RFP must contemplate the  

p o s s i b i l i t y  t h a t  an a1 t e r n a t i v e  o the r  than 

TEcO's may be the  lowest  cos t .  I d o n ' t  t h i n k  

you can r e a l i s t i c a l l y  expect a good response t o  

an RFP t h a t  i s  s e t  up t o  be some s o r t  o f  t e s t  on 

the  reasonableness o f  t he  cos t  o f  TECO'S 

proposal and how much you ' re  going t o  d isa l low,  

i f  any. 

There was a quest ion about whether the  

e x i s t i n g  costs  belong i n  any eva lua t ion .  By  

t h e i r  own plan, TECO proposes t o  r e t i r e  th ree  

o f  those u n i t s .  And I t h i n k  when you l o o k  a t  

the  b i d  scenarios, you do take  i n t o  account a l l  

costs .  They would i nc lude  any cos ts  o f  

i d e n t i f i e d  and approved t ransmiss ion cons t ra in t s  

o r  t ransmiss ion issues ,  and they  would inc7ude 

recovery o f  p rudent ly  i ncu r red  costs .  But I 
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t h i n k  beyond those parameters a t  t h i s  p o i n t ,  I 

d o n ' t  t h i n k  you should prejudge a t  a l l  t he  

ex ten t  t o  which those -- there  would be any 

stranded costs  o r  no t .  

COMMISSIONER CLARK: Le t  me ask a quest ion 

about t h a t ,  because i t  seems t o  me i f  there  are  

stranded costs ,  then what happens? I s  i t  

appropr ia te  t o  be recovered from ratepayers,  and 

i f  i t  i s  not ,  have you e f fec tua ted  a tak ing? 

MR. McGLOTHLIN: I t h i n k  i f  i t ' s  

demonstrated t h a t  they were prudent ly  i ncu r red  

a t  the  t ime, then TEcO i s  e n t i t l e d  t o  recover 

i t . 

COMMISSIONER CLARK: SO then wou ldn ' t  YOU 

have t o  inc lude t h a t  i n  any cos t  o f  any 

a1 t e r n a t i  ve? 

MR. McGLOTHLIN: If the judgment i s  made 

t h a t  they were prudent ly  incur red ,  yes. I t h i n k  

they -- 
COMMISSIONER CLARK: And you b e t t e r  do t h a t  

a t  t he  same t ime so you know u l t i m a t e l y  what the  

whole t h i n g  i s  going t o  cos t .  

MR. McGLOTHLIN: I bel ieve  i n  eva lua t ing  

the  a l t e r n a t i v e s ,  you look  a t  a l l  t h e  costs  

p roper ly  a t t r i b u t a b l e  t o  each one. I d o n ' t  
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t h ink  I ' m  d isagreeing. I ' m  asking you not  t o  

prejudge w h a t  w o u l d  be i n  one category o r  t h e  

o t h e r  a t  the  t i m e .  

CHAIRMAN GARCIA: what d i d  YOU -- YOU l o s t  

me. what do you m e a n  by that? 

COMMISSIONER CLARK: But  w h e t h e r  i t ' s  i n  

one o r  t h e  o the r ,  i t  i s  a cos t  tha t  needs t o  be 

considered . 
CHAIRMAN GARCIA: R i g h t .  A1 1 C O S t S  . 
MR. MCGLOTHLIN: Yes. 

COMMISSIONER CLARK: Okay. 

MR. McGLOTHLIN: Now, bear i n  m i n d ,  w i t h  

respec t  t o  t h e  taking, w e ' r e  t a l k i n g  today about 

$673 m i l l i o n  t ha t  hasn't  been spent and a l o t  o f  

p lan t  t h a t  i s n ' t  on t h e  ground, and t h e r e ' s  no 

w a y  t o  take  tha t .  

COMMISSIONER CLARK: W e l l ,  I ' m  j u s t  -- f rom 

t h e  standpoint  t ha t  you have investment  i n  t h e  

p l a n t  t ha t  you might  shut d o w n  i f  you do another 

a1 t e r n a t i v e ,  i n doing tha t  a1 t e r n a t i v e ,  you 

w o u l d  consider t h e  c o s t  o f  shu t t i ng  d o w n  t ha t  

p lan t .  

MR. McGLOTHLIN: I t h i n k  t h a t ' s  r i g h t .  I ' m  

t r y i n g  t o  th ink  through i t . 

COMMISSIONER CLARK: And i n  f a c t ,  w e  do 

ACCURATE STENOTYPE REPORTERS, I N C .  
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t h a t .  we've done t h a t  i n  o i l  backout and th ings  

l i k e  t h a t .  when you determine the  

cos t -e f fec t i veness ,  you look  a t  those cos ts  as 

w e l l .  

MR. MCGLOTHLIN: I t h i n k  I agree w i t h  YOU, 

commi s s i  oner . 
CHAIRMAN GARCIA: Susan, j u s t  so I 

understand, w h a t  you ' re  saying i s  t h a t  when we 

would do t h a t  -- you might have l o s t  me. But 

when you do t h a t ,  you have t o  i nc lude  a l l  costs ,  

i s  what you ' re  saying. 

COMMISSIONER CLARK: Yes. 

CHAIRMAN GARCIA: okay. Thank YOU. I t  

helps t o  have t h a t .  

A l l  r i g h t .  Are you f i n i shed?  

MR. MCGLOTHLIN: Yes, s i  r .  

CHAIRMAN GARCIA: Okay. 

MR. W I L L I S :  I would j u s t  l i k e  t o  p o i n t  o u t  

t h a t  he has j u s t  in t roduced the  issue o f  

stranded cost .  NOW, you would have t o  have a 

spec i f i c  s t a t u t e  t o  determine how you would deal 

w i t h  stranded cos t .  And t h i s  i s  e x a c t l y  what I 

was t a l k i n g  about w i t h  respect t o  subs tan t ive  

due process. 

COMMISSIONER CLARK: M r .  W i l l i s .  l e t  me ask 

ACCURATE STENOTYPE REPORTERS, I N C .  
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you about t h a t .  we have had o ther  cases where 

we have, i n  e f f e c t ,  subs t i t u ted  some power f o r  

e x i s t i n g  power. And I guess the  t h i n g  tha t  

comes t o  mind f o r  me i s  o i l  backout, where you 

have, i n  e f f e c t ,  I guess repowered, and when you 

determine the  cos t -e f fec t i veness  o f  t h e  new 

power, you determined the  costs  you w i l l  i n c u r  

as a r e s u l t  o f ,  i n  e f f e c t ,  r e t i  r i n g  tha t  o r  

r e t i r i n g  p a r t  o f  t he  p l a n t .  Why i s n ' t  -- I 
mean, i t ' s  no t  r e a l l y  a stranded cos t .  I t ' s  

p a r t  o f  the  cos t  t h a t  you would l ook  a t  i n  

determining what i s the  1 east  cos t  a1 t e r n a t i v e .  

I f  i t  i s  the  l e a s t  cos t  a l t e r n a t i v e  t o  shut  down 

those p l a n t s  and pu t  a p l a n t  elsewhere, i s n ' t  

t h a t  what we should be doing? 

MR. W I L L I S :  Well ,  w i t h  respect t o  o i l  

backout, o i  1 backouts were u t i  1 i t y  proposals 

w i t h  respect t o  i t s  p roper ty .  They were no t  -- 
those were no t  ordered by the  commission. The 

Commission approved the  proposal o f  a company 

pursuant t o  a p e t i t i o n .  

And t o  s t a t e  t h a t  you have t h e  a u t h o r i t y  t o  

then go forward and order  us t o  deal  w i t h  a 

p a r t i c u l a r  p a r t y  wh i l e  s h u t t i n g  down our s t a t i o n  

and prov id ing  some s o r t  o f  a stranded cos t  

ACCURATE S T E N O T Y P E  R E P O R T E R S ,  I N C .  
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recovery, ~ ' m  suggesting t o  you tha t  t h a t  on l y  

cou ld  be done by s ta tu te .  That i s  a huge leap 

i n  po l  i cy determi na t i on  t h a t  cou ld  o n l y  be done 

by a s t a t u t e  which would g i ve  you the  a u t h o r i t y  

t o  take  the  proper ty .  YOU c a n ' t  j u s t  take  -- 
COMMISSIONER CLARK: Are YOU Saying t h a t  -- 

suppose we had a r a t e  case, and we discovered i t  

was cos t i ng  you t e n  cents a k i lowat t -hour  t o  

generate from one p l a n t ,  and you cou ld  buy i t  

cheaper. we cou ldn ' t  say t o  you, "YOU need t o  

shut down t h a t  p l a n t  and buy elsewhere o r  ge t  

power some o ther  way,  and we w i l l  a l l o w  the  

recovery o f  what i s  l e f t  i n  tha t  p lan t "?  

MR. W I L L I S :  I t h i n k  you can make judgments 

w i t h  respect t o  the  company's costs ,  b u t  I don ' t  

be l i eve  t h a t  you can order  us t o  shut  t he  p l a n t  

down and t o  buy the  power from a p a r t i c u l a r  

source. You can make a judgment based on t h e  

investments and the  dec is ions t h a t  t he  company 

has. And I would t h i n k  t h a t  you would want t o  

avoid stepping i n t o  the  shoes o f  management and 

making dec is ions f o r  management i n  t h i s  regard. 

MR. R A M I L :  M r .  chairman, we've k i n d  o f  

been a l l  over the  map here, and I j u s t  f e e l  t he  

need t o  remind everybody t h a t  our  environmental 
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agreement s p e c i f i c a l l y  s ta tes  t h a t  we shut  down 

u n i t s  a t  the  Gannon s i t e  and rep lace t h a t  

capac i ty  w i t h  repowering u n i t s  a t  t h e  cannon 

s i t e ,  and then de f ines  the  very  s t r i c t  a i r  

emission from t h a t  s i t e .  I t  does n o t  say t o  

shut down the  Gannon s i t e  and go rep lace t h a t  

capac i ty  a t  a new s i t e  w i t h  a l l  t h e  t o t a l  

environmental impacts associated w i t h  a new 

s i t e  . 
COMMISSIONER CLARK: M r .  R a m i l ,  a re  YOU 

saying our on ly  choice then i s  to a l l o w  you t o  

go forward, and i f  the re  was an a l t e r n a t i v e  t h a t  

costs  l ess ,  t o  simply a l l ow  you t o  go forward 

w i t h  t h e  p r o j e c t  and ad jus t  t he  cos t  recovery? 

MR. RAMIL :  No. I ' m  saying tha t  the  

envi  ronmental deal we've s t ruck ,  which inc ludes  

n o t  on l y  Gannon and B ig  Bend, i s  de f ined i n  t h a t  

manner w i t h  the  environmental agencies. TO do 

something d i f f e r e n t  would no t  be i n  compliance 

w i t h  t h a t .  You know, 1 don ' t  know where we 

would f i n d  ourselves as a company a t  t h a t  po in t .  

COMMISSIONER CLARK: Then you ' re  saying we  

have no choice. 

MR. RAMIL :  w e l l ,  t h i s  agreement, i t ' s  

t o t a l l y  t i e d  t o  repowering the  e x i s t i n g  p l a n t  a t  

ACCURATE STENOTYPE REPORTERS, INC.  
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GannOn. 

COMMISSIONER CLARK: And t h a t ' s  t h e  Only 

a l t e r n a t i v e  ava i l ab le  t o  us, and r e a l l y ,  a l l  we 

ge t  t o  determine i s  p r i c e .  

MR. RAMIL: That ' s  t he  on ly  a l t e r n a t i v e  

t h a t  has the  environmental approvals. And, YOU 

know, how we go about doing i t  i s  t h e  issue a t  

hand here. 

COMMISSIONER DEASON: I t h i n k  we have the  

choice o f  denying it. 

MR. RAMIL: Yes. 

COMMISSIONER DEASON: And then I guess a11 

bets  are o f f ,  and you s t a r t  over again. And who 

knows what the  outcome o f  that  may be, b u t  t h a t  

i s  an a l t e r n a t i v e .  

MR. RAMIL :  An a l t e r n a t i v e  i s  to deny i t  o r  

t o ,  you know, i n  regu la t i ng  us as you normal ly  

do, take  issue where i t ' s  appropr ia te  f o r  you t o  

take  issue.  

CHAIRMAN GARCIA: M r  . Moyl e. 

MR. MOYLE: Thank you, M r .  chairman. Jon 

Moyle, J r . ,  appearing on beha l f  o f  PG&E 

Generating today. I have some general comments 

i n  support o f  the  d i r e c t i o n  t h a t  s t a f f  i s  

headi ng i n  t h e i  r recommendation. 
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I t h i n k  you've heard a l o t  of d e t a i l e d  

a d iscuss ion today. 

s tep and I t h i n k  t r y  t o  p u t  t h i s  i n  some 

perspect ive.  

I would l i k e  t o  back up 

I always hear t a l k  about the  compet i t  

repowerings, the  one tha t  TECO i s  

the  ones t h a t  FP&L are  proposing, 

tommi ss ion  w i t h  an oppor tun i ty  t o  

indeed we have a robust,  compet i t  

market. 

80 

ve , 

robust wholesale market t h a t  we have, t h a t  we 

support a compet i t ive,  robust  who1 esal  e market 

i n  the  Sta te  o f  F lo r i da .  I t h i n k  t h a t  these 

proposing and 

present  t h i s  

t e s t  whether 

ve wholesale 

NOW, p u t t i n g  t h i s  and these o thers  o u t  t o  

b i d  I t h i n k  i s  who l ly  cons is ten t  w i t h  what 

you've done i n  your b i d  r u l e .  1 t h i n k  i t ' s  

who l ly  cons is ten t  w i t h  the  s t a t u t e .  And, you 

know, s i t t i n g  around look ing ,  I was t h i n k i n g ,  

1'11 be t  t he  cha i rs  t h a t  you a l l  a re  s i t t i n g  i n  

and t h a t  we're s i t t i n g  i n  were procured through 

an RFP process, through the  s t a t e  purchasing. 

what w e ' r e  t a l k i n g  about here i s  hundreds 

o f  m i l l i o n  o f  d o l l a r s  t h a t  u l t i m a t e l y  cou ld  be 

borne by ratepayers. To me, t o  have a check on 

t h a t  cos t  by having the  market l ook  a t  the  
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request f o r  proposals and submit b i d s  i s  

something t h a t  j u s t  makes sense. 

commissioner Deason, you asked a number of 

quest ions about do you have the  a u t h o r i t y  t o  do 

t h i s .  I would argue tha t  c l e a r l y  you do, and 

you d o n ' t  have t o  go any f u r t h e r  than s t a f f ' s  

ana lys is  where they say i n  sec t i on  366.01 t ha t  

the  regu la t i on  o f  p u b l i c  u t i l i t i e s  as de f ined 

here in  i s  declared to be i n  the  p u b l i c  i n t e r e s t .  

And then they go on and say t h a t  t h i s  s h a l l  be 

l i b e r a l l y  construed f o r  the  accomplishment o f  

t h a t  purpose. 

So p i c k i n g  up on the  p u b l i c  i n t e r e s t  and 

going over t o  page 4 o f  t he  s t a f f  rec,  i t  says 

t h a t  the  commission can review the  p lan  t o  

implement the  Clean A i r  Act  submit ted by the  

u t i  1 i ti es and determi ne whether t h e  p lans , 

i n c l  ud i  ng the  costs  necessar i l y  i ncu r red  i n  

implementing such plans, and the  e f f e c t  o f  ra tes  

r e s u l t i n g  f o r  such implementation, a re  i n  the  

p u b l i c  i n t e r e s t .  That ' s  t he  same p u b l i c  

i n t e r e s t  t h a t  366.01 says should be l i b e r a l l y  

construed. So I t h i n k  c l e a r l y  you have the  

power t o  order  t h i s .  

A couple o f  comments i n  response t o  some 
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arguments t h a t  were made. YOU know, t h e  due 

process argument, we're here having a hear ing  

today. There have been l o t s  o f  arguments. I 

t h i n k  due process i s  met. You know, i f  there  i s  

a dec is ion  adverse t o  T E C O ,  they have appe l la te  

r i g h t s .  YOU know, ~ ' m  no t  o v e r l y  concerned 

about a due process argument. 

The d i v e s t i t u r e  and t a k i n g  argument t h a t  

was made, I agree w i t h  M r .  McGlo th l in 's  comments 

t h a t  t h a t  seems t o  almost be an admission t h a t  

t h e y ' r e  n o t  going t o  w in  the  RFP, tha t  you ' re  

going t o  have t o  be i n  a d i v e s t i t u r e  s i t u a t i o n ,  

a t a k i n g  s i t u a t i o n .  YOU know, t ha t  would r a i s e  

some concern t h a t  that  judgment may have a l ready 

been made t h a t  t h i s  i s  no t  t he  l e a s t  cos t  

a l t e r n a t i v e .  so we would urge t h a t  t h e  market 

make t h a t  determi na t ion .  

There has been a l o t  ra i sed  about the  

envi  ronmental agreement, t he  env i  ronmental 

agreement, t h a t  t h i  s i s somethi ng t h a t  ' s 

requi  red under the  envi  ronmental agreement. 

A s  you a l l  a re  f a m i l i a r .  most o f  t he  new 

s tu f f  t h a t ' s  going i n  the  ground today i s  

gas-f i red,  c lean technology. I t h i n k  t h a t  t h e  

DEP's  concern i s  c lean a i r  f o r  t h e  s t a t e  o f  
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F lo r ida .  I don ' t  see how they can have a huge 

concern i f  you are d i sp lac ing  what i s  going on 

a t  Gannon w i t h  something t h a t  i s  c leaner  a t  

another l oca t i on .  I t h i n k  t h a t  i s  t h e i  r 

o v e r r i d i n g  concern. 

appeared here today t o  say t h a t  i f  you took a 

d i r e c t i o n  tha t  sa id  we want t o  pursue 

a1 te rna t i ves  t h a t  a re  cheaper and arguably 

c leaner,  t h a t  tha t ' s  going t o  somehow pose a 

And no one from DEP has 

huge problem t o  DEP. 

COMMISSIONER CLARK 

you about t h i s .  would 

then -- l e t ' s  assume we 

Moyle, l e t  me ask 

your understanding 

r e  t h e  RFP, and i t  

comes back, and i t  shows that  i t ' s  more 

c o s t - e f f e c t i v e  t o  do something o the r  than what's 

proposed i n  the  agreement. P r i o r  t o  go ing 

forward w i t h  t h a t ,  would Tampa E l e c t r i c  Company 

have t o  go back t o  DEP and g e t  tha t  approved as 

a method of meeting t h i s  requirement? 

MR. MOYLE: I ' m  no t  t h a t  conversant w i t h  

the  agreement. I suspect t h a t  they  probably 

would. But I guess t h e  p o i n t  I was making i s  

t h a t  i f  you go t o  DEP and say, "Look, t he  

F l o r i d a  Pub l ic  se rv i ce  Commission has sa id ,  

cons is ten t  w i t h  t h e i r  p o l i c y ,  t h a t  we need t o  

M r  

t be 

requ 
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pu t  t h i s  ou t  t o  b i d .  

t h a t  costs  the  ratepayers l e s s  and i s  c leaner,  

w i l l  you go ahead and amend t h e  agreement t o  say 

that  t h a t ' s  okay and we can go forward," I 

suspect they would say, "Sure." 

I f  we g e t  a responsive b i d  

CHAIRMAN GARCIA: But how cou ld  -- 
COMMISSIONER CLARK: HOW can we determine 

i f  i t ' s  cleaner? won' t  they have t o  make that  

determination? DEP would have t o  make a 

dec is ion  that  the  l e a s t  cos t  a l t e r n a t i v e  i s  a lso  

the  a l t e r n a t i v e  t h a t  should be fo l lowed f o r  

envi  ronmental reasons. 

MR. MOYLE: W e l l ,  t h a t ' s  poss ib l y  t rue .  

But I t h i n k  w i t h  respect t o  -- i f  you ' re  l ook ing  

a t  the  RFPs t h a t  a re  coming i n ,  and t h e y ' r e  a11 

gas- f i red  technology coming i n ,  and TECO i s  

doing a gas - f i  red techno1 ogy -- 
COMMISSIONER CLARK: I apprec ia te  t h a t ,  b u t  

we would s t i l l  have t o  adduce t h e  evidence. We 

j u s t  cou ldn ' t  presume i t  would be b e t t e r .  

MR. MOYLE: probably, yes. 

COMMISSIONER CLARK: okay. 

CHAIRMAN GARCIA: HOW would M r .  R a m i 1  be 

able t o ,  and TECO, how would they  be ab le  t o  

negot ia te  i f  t h i s  i s  the  p o s i t i o n  t h e y ' r e  p u t  i n  
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every time? I n  o ther  words, they have a need -- 
they have t o  reach a set t lement .  They've g o t  

ob l i ga t i ons  t h a t  they 've  go t  t o  meet which are  

separate and apar t  from the  energy needs here. 

HOW i s  he and h i s  company ab le  t o  meet those 

ob l i ga t i ons  i f  you pu t  them i n  t h i s  pos i t i on?  

He has negot ia ted a complex agreement. He 

comes before t h i s  body, and we're l e f t ,  

according t o  him, w i t h  a very  simple yea o r  nay. 

We say, " I t ' s  t oo  expensive. Go back," o r  "It 

should be l ess , "  o r  "This i s  what we t h i n k  i s  

f a i r . "  But you pu t  him i n  a p o s i t i o n  where now 

he has negot ia ted a s t ruc tu red  agreement w i t h  

several  agencies . 
I might add t h a t  they have no power w i t h  

t h i s  agency except what they 've  done i n  t h i s  

agreement. Th is  comes before us, and every t i m e  

he comes before us, somebody adds something t o  

t h a t .  YOU come up w i t h  a whole se r ies  o f  new 

s t ruc tu res ,  y e t  he s t i l l  has an o b l i g a t i o n  t o  

EPA and DEP t o  meet c e r t a i n  standards. where 

does t h a t  pu t  him? 

MR. MOYLE: w e l l ,  i t ' s  a very  complex 

mat ter .  I ' m  no t  conversant w i t h  a l l  t he  i n s  and 

outs  o f  it. I t h i n k ,  from m y  understanding, 
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they 've entered i n t o  an agreement w i t h  one 

pa r t y ,  which i s  DEP. EPA i s  no t  a p a r t y  t o  t h a t  

agreement. I t h i n k  they s t i l l  have ou ts tand ing  

issues there .  SO they are  going t o  be 

confronted w i t h  having t o  deal w i t h  t h a t  i ssue 

and how t h a t  impacts t h e i r  agreement. I t h i n k  

t h i s  i s  the  same po in t .  

I t h i n k  you are i n  a p o s i t i o n  where -- I 

guess s o r t  o f  t o  t u r n  the  quest ion t h e  o the r  

way,  t o  say, you know, how are  you going t o  then 

deal w i t h  s i t u a t i o n s  l i k e  t h i s  i f  p a r t i e s  can go 

and negot ia te  agreements w i t h  o the r  agencies 

t h a t  are ou ts ide  your purview and then come t o  

you and say, "YOU d o n ' t  have r e a l l y  a whole l o t  

o f  say i n  t h i s  t h i n g .  we've negot ia ted  t h i s  

agreement, and t h a t  ' s i t  . " 
CHAIRMAN GARCIA: Don' t  we have what 

M r .  R a m i 1  says, t he  power t o  say no? I saw 

M r .  w i l l i s  r a i s e  h i s  hand. You would agree t h a t  

I have the  power t o  say no t o  t h i s  agreement? 

MR. RAMIL: yes. 

CHAIRMAN GARCIA: okay. Good. 

MR. RAMIL :  I would f u r t h e r  say t h a t  you ' re  

r i g h t  on t a r g e t  w i t h  respect t o  negot ia t ions  

w i t h  the  agencies. And i t ' s  even compounded, 
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because we have t o  b r i n g  EPA and the  Department 

o f  Jus t i ce  i n t o  the  f o l d .  And as you've 

probably read i n  some o f  t he  press, t h a t ' s  no t  

easy, even when you ' re  t a l k i n g  about 

envi  ronmental cleanup t h a t  you t h i n k  everybody 

could agree on. 

MR. MOYLE: And I ' m  no t  suggest ing t h a t  YOU 

have t o  say no. I guess what I ' m  suggest ing i s  

t h a t  you have w i t h i n  your a b i l i t y  t h e  mechanism 

t o  i ssue an RFP, which very  we11 may r e s u l t  i n  a 

dec is ion  o f  saying yes t o  them and going forward 

w i t h  the  r p r o j e c t .  But I j u s t  t h i n k  i t ' s  a 

c leaner way t o  proceed, because you've l e t  the  

market a t t e s t  whether t h a t  i s  the  -- 
CHAIRMAN GARCIA: what i f  they p u t  t h i s  Out 

f o r  RFP? what i f  we asked M r .  Ramil 's  company 

t o  pu t  t h i s  ou t  t o  b i d ,  and Duke Power b ids ,  and 

t h e i  r b i d  i s  compet i t ive.  They' r e  3 o r  $4 

m i l l i o n ,  a l i t t l e  b i g  h igher .  And we decide t o  

go w i t h  M r .  Ramil. We f i g u r e ,  w e l l ,  he 's  go t  a 

s t ruc tu red  cont rac t .  He's go t  o b l i g a t i o n s  t o  

meet .  He 's  done a l l  t h i s  work. I t ' s  i n  the  

ground. I t ' s  a f a c i l i t y .  We know where i t  i s .  

we f e e l  more comfortable. 

wouldn ' t  then you argue, w e l l ,  you don ' t  
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have a r i g h t  t o  do tha t?  or would you argue 

h i s ,  you ' re  doing a tak ing? 

MR. MOYLE: w e l l ,  I t h i n k  on a $3 m i l l i o n  

d i f f e rence ,  g iven the  p o i n t s  t h a t  t h e y ' r e  making 

w i t h  respect t o  some o f  t he  t ransmiss ion issues, 

t h e r e ' s  a l o t  t h a t  needs t o  be looked a t .  But 

t h a t  -- probably i f  you a l l  a re  s i t t i n g  i n  

judgment o f  t h a t  and a f f i r m i n g  t h a t ,  I d o n ' t  

know t h a t  t h a t ' s  a p a r t i c u l a r l y  s t rong case. 

It i t ' s  a $300 m i l l i o n  d i f f e rence ,  based on 

what, say, Duke Energy o r  PG&E Energy would b i d  

i n  there,  then I would t h i n k  t h a t  would be a 

much st ronger  case t h a t  we could b r i n g  be fore  

you and argue t h a t  they are  no t  pursu ing the  

l e a s t  cos t  a l t e r n a t i v e .  

CHAIRMAN GARCIA: okay. Thank YOU. 

MS. KAUFMAN: Thank you, M r .  chairman. 

V i c k i  Gordon Kaufman o f  the  McWhi r t e r  Reeves law 

f i r m .  I ' m  here on beha l f  o f  t he  F l o r i d a  

I n d u s t r i a l  Power users Group. 

So f a r  you've heard from Tampa E l e c t r i c ,  

and you've heard f r o m  a number o f  developers. 

And as you know, FIPUG i s  a group o f  l a r g e  

i n d u s t r i a l  customers who are going t o  be f o o t i n g  

a p o r t i o n  o f  t he  b i l l  f o r  whatever p r o j e c t  Tampa 
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E l e c t r i c  u l t i m a t e l y  does i n  t h i s  case. 

CHAIRMAN GARCIA: Doesn't M r .  McWhirter 

always r e f e r  t o  i t  as a small  group o f  l a r g e  

i n d u s t r i a l  customers? 

MS. KAUFMAN: I stand corrected,  a Small 

group o f  l a r g e  i n d u s t r i a l  customers. 

MR. WILLIS: cou ld  you t e l l  us which 

customers those are,  MS. Kaufman. 

MS. KAUFMAN: NO, I Can't  name t h e  

customers. IMC-Agrico i s  one o f  them. There 

a r e  a number o f  i n d u s t r i a l  customers i n  Tampa 

E1 e c t r i  c '  s serv ice  t e r r i t o r y .  

MR. WILLIS: I know, b u t  we don ' t  know 

which ones you represent from t ime t o  t ime.  

MS. KAUFMAN: M r .  chairman, I would be 

happy t o  prov ide M r .  w i l l i s  w i t h  a l i s t  o f  t he  

FIPUG members. 

CHAIRMAN GARCIA: M r .  W i l l i s ,  YOU may 

cross-examine them i f  they in te rvene.  

MS. KAUFMAN: Thank you, M r .  chairman. 

The p o i n t  I was going t o  make i s  t h a t  t he  

FIPUG members i n  Tampa E l e c t r i c ' s  serv ice  area 

are going t o  be f o o t i n g  a l a r g e  p o r t i o n  o f  t he  

b i l l .  we would suggest t o  you t h a t  you ge t  a l l  

the  in fo rmat ion  i n  f r o n t  o f  you be fore  you make 
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a dec is ion.  

we support the  s t a f f ' s  recommendation t h a t  

you requ i re  Tampa E l e c t r i c  t o  i ssue an RFP so 

you can have those f a c t s  a t  t he  beginning o f  the  

process, as so many o f  t he  f o l k s  be fore  me have 

a l ready sa id.  That ' s  t he  t ime t o  l o o k  a t  a l l  

t he  in fo rmat ion .  

And I would t h i n k  t h a t  you would w a n t  t o  

have the  whole universe o f  i n fo rma t ion  i n  f r o n t  

o f  you i n  order  t o  decide whether o r  n o t  t he  

p lan  t h a t  Tampa E l e c t r i c  has presented to you i s  

t he  most prudent course and whether i t  i s  the  

most c o s t - e f f e c t i v e  f o r  ratepayers, because a t  

the  end o f  the  day, t h a t ' s  where your 

r e s p o n s i b i l i t y  l i e s .  And I t h i n k  t h a t  t h e  

ratepayers w i  11 take  some comfort i n  knowi ng 

t h a t  a l l  opt ions have been explored and a t  the  

end o f  the  day they have been evaluated and the  

most prudent and c o s t - e f f e c t i v e  course has been 

f o l  1 owed. 

so we suggest t o  you t h a t  you f o l l o w  t h e  

s t a f f ' s  recommendation. we a l s o  suggest t o  you, 

f o r  the  reasons t h a t  o thers  have a r t i c u l a t e d  so 

w e l l ,  t h a t  t h i s  i s  w e l l  w i t h i n  your a u t h o r i t y ,  

and again t h a t  you would want t o  have these 
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f a c t s  before you when you look  a t  t h i s  p lan .  

COMMISSIONER JACOBS: MS. Kaufman, i s n ' t  i t  

l i k e l y  t h a t  your c l i e n t s  a re  going t o  w a n t  t o  

have a say-so i n  how t h i s  i s  done? I n  o the r  

words, i f  we open up the  process f o r  a range of 

op t ions  as opposed t o  the  r e l a t i v e l y  narrow 

opt ions  t h a t  a re  i n  the  p e t i t i o n ,  a r e n ' t  your 

c l i e n t s  concerned t h a t  t he re  may be some issues 

r a i  sed, transmi s s i  on i ssues , avai 1 ab i  1 i t y  

issues, a whole range o f  them t h a t  might  occur 

as a r e s u l t  o f  doing i t ?  

MS. KAUFMAN: Yes, I t h i n k  m y  c l i e n t s  WOU 

be concerned, and they would w a n t  t o  see those 

opt ions explored i n  the  hear ing.  They have as 

d 

much i n t e r e s t  as anyone i n  be ing sure t h a t  they  

have a r e l i a b l e  source o f  capac i ty .  

I t h i n k  those are a l l  issues t h a t  can be 

explored i n  the  contex t  o f  t he  hear ing.  And i f  

there  i s  a proposal presented, f o r  example, t h a t  

has a de t r imenta l  impact on t ransmiss ion,  t h a t  

would be something t h a t  you would evaluate when 

you look  a t  the  var ious  opt ions.  

COMMISSIONER CLARK: I j u s t  have one 

quest ion o f  MS. Kaufman. And i f  anyone 

disagrees, I would l i k e  t o  hear from them. 

ACCURATE STENOTYPE REPORTERS, I N C .  



1 c 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

- 

92 

YOU t h i n k  we can do t h i s .  

MS. KAUFMAN: Yes, ma'am. 

COMMISSIONER CLARK: Require them t o  do an 

RFP, b u t  t he re ' s  no th ing  i n  the  l a w  t h a t  

requ i res  us t o  do t h a t .  we have a u t h o r i t y  t o  do 

it; we're n o t  requ i red  t o  do it. And you ' re  

saying as a mat ter  o f  p o l i c y ,  t h a t  we should do 

t h i s .  

MS. KAUFMAN: Yes, ma'am, t h a t ' s  what I ' m  

saying. I t h i n k  as o thers  have sa id ,  i t ' s  

c e r t a i n l y  cons is ten t  w i t h  the  p o l i c y  tha t  you 

a r t i c u l a t e d  when you adopted t h e  b idd ing  r u l e  

and w i t h  o ther  dockets i n  which you have 

discussed the  compet i t ive na ture  o f  t he  

who1 esal  e market. 

CHAIRMAN GARCIA: Thank YOU. 

MS. KAUFMAN: Thank you. 

CHAIRMAN GARCIA: M r .  Howe, w h i l e  the  

c i t i z e n s  a r e  foremost i n  our mind, we saved you, 

represent ing the  c i t i z e n s ,  f o r  l a s t  t o  g i ve  us 

your w i  sdom . 
MR. HOWE: 1'11 be b r i e f ,  Chairman Garcia. 

Commissioners, I ' m  Roger Howe w i t h  the  

Pub l ic  counsel 's o f f i c e .  

1 guess we took a f a i r l y  s i m p l i s t i c  view o f  
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s t a f f ' s  recommendation, which we support ,  and 

t h a t  being t h a t  i n  t h e i r  p e t i t i o n ,  Tampa 

E l e c t r i c  i s  asking f o r  t he  Commission t o  

s p e c i f i c a l l y  determi ne t h a t  t he  conversion o f  

the  Gannon s t a t i o n  as i t  proposes i s  reasonable, 

prudent, and i n  t h e  p u b l i c  i n t e r e s t .  That ' s  on 

page 1 5  o f  t h e i  r p e t i t i o n .  

I n  m y  view, the  s t a f f  i s  j u s t ,  I bel ieve ,  

s t a t i n g  t h a t  f o r  them t o  make a recommendation 

and f o r  you t o  make a determinat ion o f  p u b l i c  

i n t e r e s t ,  you ' re  going t o  have t o  consider t h e  

purchased power a l t e r n a t i v e .  The RFP process 

w i l l  g i ve  you evidence o f  t h e  h ighes t  q u a l i t y  on 

t h a t  sub jec t ,  and f o r  t h a t  reason alone, we 

support t he  S t a f f  recommendation. 

COMMISSIONER CLARK: I S  one O f  t he  OUtCOmeS 

could be t h a t  we have them issue the  R F P ,  we 

decide i t ' s  the  most prudent -- i t ' s  t he  l e a s t  

cos t  a l t e r n a t i v e ,  and we s imply  deny the  

p e t i t i o n ?  

MR. HOWE: That would be a poss ib le  

outcome, yes. That would be the  most l i k e l y  

outcome i f  you were t o  determine t h a t  i t  was no t  

t he  l e a s t  cos t  a l t e r n a t i v e .  

COMMISSIONER CLARK: But then they  would go 
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back and negot ia te  w i t h  DEP based on t h a t  

deci  s i  on. 

MR. HOWE: They may negot ia te .  I do n o t  

know what would happen. But t h e  Consent F ina  

Judgment i s  cont ingent  upon approval by t h i s  

Commission and the  allowance o f  cos t  recovery, 

which I might add, by cos t  recovery, they  do no t  

make any mention i n  the  Consent F i n a l  Judgment 

o f  cos t  recovery through the  Environmental Cost 

Recovery Clause. I t h i n k  t r a d i t i o n a l  r a t e  case 

-- a t r a d i t i o n a l  r a t e  case approach would a l so  

a l l ow  f o r  cos t  recovery. 

COMMISSIONER CLARK: w h i l e  I ' v e  i n t e r r u p t e d  

you, l e t  me ask you another quest ion.  Assuming 

t h a t  we determine t h a t  i t ' s  n o t  the  l e a s t  cos t  

a l t e r n a t i v e ,  one o f  t h e  th ings  tha t  could happen 

i s  t h a t  no repowering gets  done, and TECO 

defends i t s  p o s i t i o n  -- 

MR. HOWE: Yes, ma'am. 

COMMISSIONER CLARK: -- aga ins t  a1 1 egat 

t h a t  i t  i s  v i o l a t i n g  the  Clean A i r  Act .  

MR. HOWE: That ' s  c e r t a i n l y  a poss ib le  

outcome. And I don ' t  -- 

ons 

CHAIRMAN GARCIA: can we take  those costs  

i n t o  account? 
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MR. HOWE: which costs,  s i r ?  

CHAIRMAN GARCIA: The C O S t S  O f  them n o t  

complying w i t h  these th ings .  

MR. HOWE: Wel l ,  c e r t a i n l y .  You can take  

a l l  costs  i n t o  considerat ion.  That ' s  one o f  t he  

th ings  t h a t ' s  going t o  have t o  come o u t  i n  t h i s  

case. we don ' t  know what t h e i r  test imony i s  

going t o  look  l i k e .  And I assume they  w i l l  

address a l l  aspects o f  costs  tha t  they 've  

considered i n  t h e i r  test imony, and w e ' l l  meet  

t h a t  evidence as we see fit. 

CHAIRMAN GARCIA: V e r y  Wel l .  M r .  W i l l i s  o r  

M r .  R a m i l ,  w e ' v e  al lowed -- I t h i n k  seven o f  us 

have s o r t  o f  p i l e d  on. I f  you want t o  make a 

quick comment, and then w e ' l l  open i t  up t o  the  

Commissioners i f  they have quest ions.  

MR. W I L L I S :  Commissioner, w h a t  you've 

heard here i s  an attempt t o  mold t h i s  case i n t o  

something t h a t  i t  i s n ' t .  Th is  i s  n o t  a Power 

P lan t  S i t i n g  Act case t h a t  then would requ i re  

b idd ing.  I t  i s  s imply a p e t i t i o n  t o  approve our 

comprehensive environmental p lan  t o  comply w i t h  

t he  Clean A i  r Act.  

You don ' t  have the  a u t h o r i t y  t o  o rder  us t o  

cont rac t  w i t h  a p a r t i c u l a r  e n t i t y ,  w i t h  respect 
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t o  the  quest ions t h a t  commissioner Deason 

asked. You should no t  s tep i n t o  t h e  shoes of 

management by order ing  us t o  do a p a r t i c u l a r  

t h i n g  . 
w i t h  respect t o  due process, t he re  are  due 

process issues a l l  around. one would say t h a t  

t h i s  hear ing operates as due process. A qu ick  

reading o f  t he  s ta tu tes  tha t  1 c i t e d  t o  you 

c i t e s  n o t i  ce, evidence, hearings , b r i e f s .  That 

has no t  been done here. Th is  i s  s t r i p p i n g  ou t  

one issue t o  be decided on a qu ick  bas is  o r  

emergency bas is  p r i o r  t o  the  t ime t h a t  evidence 

i s  presented. 

YOU heard the  statements t h a t  stranded 

costs  would have t o  be considered. w e l l ,  I 

suggest t o  you t h a t  i f  you take  a p o s i t i o n  which 

then puts the  company i n  a p o s i t i o n  t h a t  i t s  

p roper ty  i s  rendered stranded, w i thou t  a 

s p e c i f i c  s t a t u t e  -- 
CHAIRMAN GARCIA: Lee, YOU d o n ' t  t h i n k  

you ' re  p u t t i n g  the  company i n  a r e a l l y  r i s k y  

p o s i t i o n ,  and F l o r i d a ' s  ratepayers, i f  you -- 
MR. W I L L I S  : Absol Ute1 y no t .  Absol Ute1 y 

no t .  

CHAIRMAN GARCIA: A t  t h e  end Of t h i s  
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per iod,  a t  t he  end o f  t h i s  per iod ,  you go 

through t h i s  e n t i r e  proceeding, and we decide 

no. we say, "Look, t h i s  i s  absurd." You know, 

the  company f i l e s  -- the  in te rvenors ,  o r  maybe 

they a l l  ge t  together  i n  a f o r c e  o f  one, and 

they f i l e  w i t h  us, and they say, "we cou ld  do 

t h i s  f o r  h a l f , "  as an example. 

MR. W I L L I S :  R ight .  

CHAIRMAN GARCIA: And then t h i  s Commission, 

whose on ly  r e s p o n s i b i l i t y  i s  cos t  recovery i n  

t h i s  case, we say no. where a re  we then? 

MR. W I L L I S :  w e l l ,  you ' re  abso lu te ly  -- I 

do no t  say t h a t  you ' re  placed i n  an impossib le  

p o s i t i o n  a t  a l l .  The dec is ion  tha t  you would 

make today could very  w e l l ,  however, p lace Tampa 

E l e c t r i c  i n  a very  d i f f i c u l t ,  i f  no t  impossible,  

s i  t u a t i  on. 

CHAIRMAN GARCIA: W e l l ,  t h a t ' s  w h a t  I ' m  

t a l k i n g  about. Forget -- f o r  a moment, l e t ' s  

f o r g e t  t he  ratepayers, except t h a t  those 

ratepayers a re  m y  concern i n  t h i s  dec is ion ,  and 

I make a decis ion,  and I say, m y  God, you know, 

M r .  MOyle'S company o r  M r .  Moyle's assoc iates 

have presented something t h a t  seems v i  ab1 e here 

t o  us. It hasn ' t  even been s c r u t i n i z e d  by you. 
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I guess i t  would have t o  be s c r u t i n i z e d  through 

test imony and whatever before US. 

But nonetheless, we've go t  a subs tan t i a l  

d i f f e rence .  And then I ' m  p laced i n  t h e  

d i f f i c u l t  p o s i t i o n  t h a t  I ' v e  pu t  your company i n  

a precar ious p o s i t i o n ,  because 1 deny t h i s  

agreement. obv ious ly ,  you've go t  problems w i t h  

EPA, and t h a t  puts you i n  a more d i f f i c u l t  

p o s i t i o n ,  because we haven' t  approved that ,  so 

you ' re  down t o  zero. we're s i x  months down the  

road. Your stockholders a re  a t  r i s k .  I t  may 

a f f e c t  your stock values. 

And c l e a r l y ,  m y  r o l e  i s  n o t  s p e c i f i c a l l y  

on l y  the  ratepayer.  I mean, I have t o  l ook  o u t  

f o r  your i n t e r e s t s  too .  I mean, p a r t  o f  i t  i s  

t o  have a heal t h y  i nvestor-owned u t i  1 i t y  system 

i n  the  s t a t e  f o r  our ratepayers.  And so 1 ' m  

l e f t  i n  a d i f f i c u l t  p o s i t i o n  of: v o t i n g  o u t  

something t h a t  can be very  Draconian i n  e f f e c t  

s i x  months from now. 

MR. W I L L I S :  w e l l ,  Commissioner, we have 

looked very ca re fu l l y  a t  a l l  these a l t e r n a t i v e s .  

we are s e t  t o  present t o  you the  evidence o f  

t h ings  t h a t  we've considered. I t ' s  due t o  be 

f i l e d  i n  n ine days. YOU have a hear ing 

ACCURATE STENOTYPE REPORTERS, I N C .  



r' 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

F 

P.- 

99 

scheduled on t h i s .  And you can make those 

judgments, as we t a l k e d  about e a r l i e r  i n  t h i s  

proceeding. I don ' t  t h i n k  t h a t  pu ts  you i n  an 

impossible p o s i t i o n  a t  a l l .  I t  puts  you i n  a 

p o s i t i o n  you ' re  i n  every day t o  l o o k  a t  the  

evidence and make deci s i  ons . 
urge you t o  do. 

CHAIRMAN GARCIA: okay. 

COMMISSIONER JACOBS: M r  

now i n  a posture t o  b a s i c a l l y  

And t h a t ' s  what we 

w i l l i s ,  a r e n ' t  we 

do the  same 

th ing? we know t h a t  one company has in te rvened 

i n  t h i s  docket, and we suspect t h a t  o thers  w i l l .  

A ren ' t  you going t o  have t o  u l t i m a t e l y  engage i n  

t h a t  very  same discourse t h a t  you argue i s  

i n e f f e c t i  ve? 

MR. WILLIS: w e l l ,  commissioner, we w i l l  

have t o  consider whatever evidence i s  presented 

by the  o ther  p a r t i e s  i n  due course, t o  address 

t h a t  i n  our test imony t h a t  w i l l  be presented t o  

you, and then t h a t  mat ter  w i l l  be sor ted  o u t  on 

a vo te  a t  an agenda conference a f t e r  you've 

considered a l l  the  evidence and t h e  b r i e f s  i n  

the  case. 

COMMISSIONER JACOBS: Very Wel l .  

CHAIRMAN GARCIA: okay. Commissioners? 
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COMMISSIONER CLARK: I ' m  sor ry ,  bu t  I had 

one quest ion fo r  sheff.  I w a s  not  on t h e  

cypress case, a t  l e a s t  I don ' t  t h ink  I w a s .  was 

I on t h e  cypress case? 

MR. WRIGHT: YOU w e r e  on t h e  r e l a t e d  cases, 

c o m m i s s i o n e r  C la rk .  YOU w e r e  on t h e  m o t i o n s  t o  

d i s m i s s  t h e  A r c  and NaSSaU p e t i t i o n s .  

COMMISSIONER CLARK: R i g h t ,  and they w e r e  

d i s m i s s e d  as be ing not  a proper appl icant.  

MR. WRIGHT: Yes, ma 'am,  t h a t ' s  c o r r e c t .  

COMMISSIONER CLARK: Thank YOU. 

CHAIRMAN GARCIA: okay. 

MR. WRIGHT: Can I say one th ing  about you 

1 ' s  au thor i ty  w i t h  respect  t o  stranded cost 

recovery? 

CHAIRMAN GARCIA: YOU know w h a t ?  NO. 

MR. WRIGHT: okay. 

CHAIRMAN GARCIA: I f  s o m e o n e  has a 

quest ion,  t h e y  can ask you. 

C o m m i s s i o n e r s ?  

COMMISSIONER CLARK: I have -- you k n o w ,  I 

t h i n k  t h e r e  w e r e  good arguments on both s ides .  

I guess one o f  t h e  th ings  t h a t ' s  concerning m e  

t h e  m o s t  i s  t h e  f a c t  t h a t  w e  have a s i s t e r  

agency tha t  i s  invo lved i n  t h i s  and has 
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negot ia ted what they t h i n k  i s  a good se t t lement  

t o  address t h e i r  concerns. And i s  our  

o b l i g a t i o n  t o  say, a l l  r i g h t ,  l e t ' s  l o o k  a t  

t h a t ,  and w e ' l l  see how -- w e ' l l  g i v e  i t  an 

assessment, and then we e i t h e r  approve i t  o r  

d o n ' t  approve i t ,  and i f  i t ' s  n o t  approved, then 

they go back and negot ia te  w i t h  t h e  s i s t e r  

agency? 

I have the  concern tha t  we have s o r t  o f  

competing i n t e r e s t s  here i n  what we're t r y i n g  t o  

accomplish. And i f  we say i n  these instances 

you have t o  i ssue an RFP, what does t h a t  do t o  

an i ncen t i ve  t o  ge t  -- the  i n c e n t i v e  o r  t he  

leverage an environmental agency may have t o  ge t  

these companies t o  respond t o  env i  ronmental 

concerns? 

MR. BALLINGER: I S  t h a t  a ques t ion  t o  

s t a f f ?  

COMMISSIONER CLARK: sure. 

MR. BALLINGER: I t h i n k  I would agree w i t h  

M r .  Moyle, what he sa id  e a r l i e r ,  t h a t  DEP's 

concern i s  t o  c lean up the  a i r  and the  water.  

I f  t h e r e ' s  another a l t e r n a t i v e  t o  t h a t  t h a t  gets  

as c lean o r  c leaner ,  they would probably be 

recept ive  t o  i t  . 
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I t h i n k  i t  a l s o  shows t h a t  

requi  res a t  l e a s t  th ree  legs  t o  

being the  t h i r d  l e g  r i g h t  now. 

now being faced w i t h  t h i s  quest 

invo lved i n  the  process o f  nego 

o r  DEP set t lement .  
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any s t o o l  

s tand ing  up, us 

And we are  j u s t  

on. we weren ' t  

i a t i n g  t h e  EPA 

But q u i t e  f r a n k l y ,  w h a t  we're t r y i n g  t o  do 

i s  make your j o b  eas ie r  a t  t h e  conclus ion o f  the  

hear ing so you ' re  no t  faced w i t h  the  d i f f i c u l t  

task  o f  f o r c i n g  i t  back t o  a s i s t e r  agency, t h a t  

you've done a l l  t he  i n fo rma t ion  you need t o  up 

f r o n t ,  a l l  t he  evidence t o  t e s t  t he  market so 

t h a t  a t  the  conclusion o f  t he  hear ing  you have 

every th ing  you need t o  make a dec is ion .  

COMMISSIONER JACOBS: I ' m  i n t r i g u e d  by the  

p ropos i t i on  t h a t  Commissioner Garc ia  ra ised.  I t  

j u s t  s t r i k e s  me t h a t  i f  we were t o  go through 

t h i s  process, t he  company i s  s i t t i n g  i n  the  b i r d  

seat. 

MR. BALLINGER: Well ,  they are,  and they  

a l s o  take  a subs tan t ia l  r i s k  a t  t h e  end o f  t he  

hear ing.  But i t  does box the  Commission i n t o  a 

very  untenable p o s i t i o n .  On t h e  one hand, you 

have a s i s t e r  agency -- 

CHAIRMAN GARCIA: B U t  i t ' s  something YOU 

ACCURATE STENOTYPE REPORTERS, I N C .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

P 

F 

10 3 

can handle, M r .  Ba l l i nge r .  I f  we say -- i f  we 

deny you today, i t ' s  something t h a t  you've 

handled and have done i n  the  past.  I mean, 

c l e a r l y ,  you ' re  going t o  come up -- and t h e y ' r e  

going t o  argue, I know. But whatever i t  i s ,  

you ' re  going t o  come up w i t h  some numbers, from 

the  f a c t s  they do, and from your surveys and 

s tud ies  on the  issue,  and perhaps even Pub l ic  

counsel f i n d s  a witness t o  argue w i t h  t h i s ,  and 

I ' m  c e r t a i n  t h a t  one o f  these compet i tors .  But 

you could make t h a t  determinat ion w i thou t  t h i s .  

MR. BALLINGER: I t h i n k  so, yes. 

COMMISSIONER JACOBS: what would we do t O  

ensure t h a t  t he  b ids  we ge t  a re  r e a l  b ids?  

we've a l ready seen a p r i c e  quoted from an 

independent power producer t h a t  was -- l e t  me 

make sure I choose m y  words c a r e f u l l y  here -- 
was favorab le  i n  terms o ther  than cos t .  okay. 

HOW do we make sure t h a t  i f  we're going t o  

evaluate independent power producers ' proposal s 

here t h a t  they a r e  very rea l  numbers? 

MR. BALLINGER: Q u i t e  f r a n k l y ,  i t ' s  n o t  

going t o  be our j o b  t o  a c t u a l l y  evaluate those. 

I t ' s  t he  u t i l i t y ' s  j o b  t o  evaluate them. And 

they have the  a u t h o r i t y  o r  t he  d i s c r e t i o n  t o  
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d iscard  a l l  o f  them and make tha t  t h e i  r case a t  

the  hear ing,  t h a t  Respondent A, B, and C was no t  

v i a b l e  f o r  var ious reasons, and they  have t h e  

burden o f  showing t h a t  reason. 

That ' s  how our cu r ren t  b idd ing  r u l e  works. 

The u t i l i t y  i s  a c t u a l l y  c o n t r o l l i n g  t h e  RFP and 

dec id ing  which i s  t he  bes t  p r o j e c t .  Then they 

present t h a t  evidence t o  the  commission and say, 

"Look, I went ou t ,  and I t es ted  t h e  market 

through an RFP. Here's the  responses I got .  

None o f  them would s a t i s f y  the  requi  rements a t  

the  same cos t  o r  l e s s  than mine because o f  A,  B ,  

C, and D . "  And then you have a t  l e a s t  t h e  

evidence o u t  there.  you've beaten t h e  bushes 

enough t o  see what i s  o u t  there .  You're no t  

l e f t  w i t h  a wondering quest ion,  w e l l ,  what i f ,  

you know, t h i s  p r o j e c t  was o u t  there .  YOU went 

ou t  and s o l i c i t e d  proposals, presumably go t  t he  

wor ld  t o  respond, b u t  they the  u t i l i t y ' s  

management made the  dec is ion  o f  which p r o j e c t  i s  

t he  bes t  a l t e r n a t i v e ,  and they  have t h a t  burden 

t o  p resent  i t  t o  t h e  commission. 

COMMISSIONER CLARK: M r .  B a l l i n g e r ,  l e t  me 

ask you t h i s .  I f  i n  f a c t  there  a re  v i a b l e  

p ro jec ts  ou t  there  or  e n t i t i e s  that  can present 
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v i a b l e  p ro jec ts  -- and we've had Calp ine say 

t h e y ' r e  b u i l d i n g  down i n  Auburndale. Then they 

can come i n  i n  the  hear ing,  present t h e i r  case, 

and i f  they persuade us, we deny t h e  p e t i t i o n ,  

and then they have the  a b i l i t y  t o  nego t ia te  w i t h  

TECO t o  prov ide i t . 

MR. BALLINGER: I agree. 

COMMISSIONER CLARK: SO why i s  One b e t t e r  

than the  other? Because i f  i n  f a c t  they  have 

those p ro jec ts  ou t  there ,  t h e y ' l l  be i n  t h e  

case. 

MR. BALLINGER: Here's m y  own personal 

view. ~ ' v e  been here almost 16 years, and I 

would have never thought I would see the  day 

that  TECO would go t o  repowering w i t h  gas a t  a 

u n i t .  They're predominantly coal-based. That 's  

been t h e i r  company f o r  years. Th is  i s  a major 

change i n  phi losophy, i f  you w i l l ,  o f  t he  

company. s t a f f  i s  no t  wanting t o  d e r a i l  tha t  

phi losophy, i f  you w i l l .  And t h a t ' s  why we f e e l  

t h a t  t he  best  way t o  do i t , s ince  t h e r e  i s  an 

agreement i n  place, go ahead and i ssue  an RFP 

now, l e t  everybody take  t h e i r  bes t  shot. The 

u r i l i t y  then a t  l e a s t  has gathered a l l  t he  

in fo rmat ion .  And, yes, i t  may no t  prove o u t  a t  
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the  end of hear ing,  b u t  they 've done a l l  t he  

groundwork up f r o n t ,  so a t  l e a s t  t h a t  quest ion 

i s  removed. 

COMMISSIONER CLARK: Le t  me ask t h i s .  Th 

i s  more t e l l i n g  them how t o  run t h e i r  business 

than regu la t i ng  them, because i f  t h e r e  are  

S 

e n t i t i e s  o u t  there  who i n  f a c t  be l i eve  they can 

prov ide the  power and beat t h e  p r i c e ,  i n c l u d i n g  

a l l  imp l i ca t i ons  o f  it, t h e y ' l l  be i n  t h e  case. 

MR. BALLINGER: Correct .  

COMMISSIONER CLARK: SO t h a t  they can g e t  

tha t  denied and they can be i n  a p o s i t i o n  t o  

o f f e r  t h a t  power. 

MR. BALLINGER: which i s  e x a c t l y  why -- 
COMMISSIONER CLARK: And we have i n  f a c t  -- 

what 's d i f f e r e n t  between the  cypress case and 

now i s  t h a t  we have ind i ca ted  t h a t  they can come 

i n  as a merchant p l a n t  and g e t  a c e r t i f i c a t e  o f  

need. 

MR. BALLINGER: But what was d i f f e r e n t  i n  

Cypress and the  reason you denied FPL'S p e t i t i o n  

was t h a t  you had a l t e r n a t i v e s  i n  the re  t h a t  

showed a l e a s t  cost ,  and you were a l s o  

d i s s a t i s f i e d  w i t h  the  process t h a t  FPL went 

through. So FPL had t o  go back and f i g u r e  o u t  
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what t o  do t o  s a t i s f y  a need f o r  power, and they 

came up w i t h  o ther  a l t e r n a t i v e s .  

Because the  commission d i d n ' t  choose t o  be 

faced w i t h  t h a t  again, we i n i t i a t e d  our  b idd ing  

r u l e  t h a t  sa id  t h a t  when you come i n  here asking 

f o r  b a s i c a l l y  a prudence approval o f  a new 

p l a n t ,  you must i ssue an RFP f i r s t .  We t h i n k  

t h a t  a s i m i l a r  p o l i c y  should be app l i ed  here. 

COMMISSIONER CLARK: Le t  me ask MS. J a y  

something. Does our r u l e  apply t o  t h i s  p lan t?  

MS. JAYE: I d o n ' t  be l i eve  i t  app l i es  

d i r e c t l y  t o  the  p l a n t .  

extension o f  the  reasons the  b idd ing  r u l e  was 

pu t  i n t o  p lace t o  begin w i t h  would apply  i t  t o  

t h i s  p o i n t .  But as i t  was i n i t i a l l y  proposed 

and adopted, i t  does no t .  

I be l i eve  t h a t  a l o g i c a l  

COMMISSIONER CLARK: Then t e l l  me, i s  there  

anyth ing i n  the  APA -- and I guess M r .  w i l l i s  

c i t e d  those p a r t i c u l a r  p rov is ions  -- t h a t  would 

no t  a l low us t o  requ i re  a b idd ing  because i t ' s  

no t  p a r t  o f  the  r u l e  o r  because i t ' s  new 

po l i cy?  IS there  any procedural b a r r i e r  t h a t  

we're going t o  encounter as a r e s u l t  o f  chapter 

120? 

MS. JAYE: I do no t  be l i eve  the re  i s  a 
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procedural b a r r i e r ,  Commissioner, because I do 

no t  be l ieve  t h a t  s t a f f ' s  recommendation and any 

vo te  t h a t  i s  made pursuant t o  t h a t  

recommendation would a f f e c t  a subs tan t i a l  

i n t e r e s t  o f  the  company. we a re  no t  -- i n  the  

recommendation as s t a f f  has proposed i t ,  we are  

no t  proposing t h a t  t he  commission decide r i g h t  

now on the  p e t i t i o n  i t s e l f ,  on i t s  mer i t s .  we 

a r e  saying l e t ' s  ge t  some more in fo rmat ion ,  

s o l i c i t  some b ids .  

COMMISSIONER CLARK: You're saying i t ' s  a 

p iece o f  evidence we want you t o  -- 
MS. JAYE: There i s  a p iece o f  evidence 

t h a t  we f e e l  i s  -- i t  would make our  j o b  f o r  a l l  

o f  us much eas ie r  and much c leaner  up f r o n t ,  and 

we be l i eve  you would be presented w i t h  a r e p l e t e  

record e a r l y  on i n  the  proceeding. we would a l l  

be i n  a b e t t e r  posture by the  t ime i t  comes t o  

hear ing i f  we went ahead w i t h  the  RFP process. 

CHAIRMAN GARCIA: Le t  me ask you -- t h a t ' s  

a good po in t .  I t  br ings  up an i n t e r e s t i n g  

p o i n t  t h a t  Susan j u s t  mentioned. we're p u t t i n g  

ou t  something. we're asking, we're request ing 

f o r  a p iece o f  evidence, f o r  someone t o  f i l e  a 

p iece o f  evidence . 
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Now, I ' m  Duke Power Partners,  o r  whatever 

the  name of the  F l o r i d a  subs id ia ry  i s .  why a m  I 

going t o  be prov id ing  evidence on a b i d  t h a t  

even i f  m y  evidence i s  good, I c a n ' t  win? I n  

o ther  words, t he re ' s  no th ing  a t  stake. TECO has 

no o b l i g a t i o n  t o  g ran t  t h i s  b id ;  co r rec t?  s t a f f  

wouldn ' t  -- 
MR. BALLINGER: That ' s  co r rec t ,  b u t  I t h i n k  

TECO'S i ncen t i ve  i s  t h a t  they have an agreement 

w i t h  DEP and hope fu l l y  w i t h  EPA t o  g e t  t h a t  

monkey o f f  t h e i r  back t o  ge t  some dea l .  So I 

t h i n k  they do have an i n c e n t i v e  t o  -- i f  they 

see a b e t t e r  a l t e r n a t i v e ,  t o  go ahead and do it. 

I could see t h a t  i ncen t i ve  o u t  there  t o  keep 

t h i s  process movi ng. 

MS. JAYE: I t  i s  a l s o  p a r t  o f  our  j o b  a t  

t he  Commission under 366.825 t o  take  a l o o k  a t  

what i s  presented by the  company and a l l  t he  

evidence t o  ensure t h a t  i t  i s  a reasonable and 

prudent -- 
CHAIRMAN GARCIA: YOU understand m y  p o i n t  

i s  t h a t  the  i ncen t i ve  to p a r t i c i p a t e  i n  a b i d  

whose on ly  purpose i s  to s t r u c t u r e  a poss ib le  

response makes t h a t  tenuous almost. I mean, 

you ' re  b idd ing  on a p r o j e c t  t h a t ' s  n o t  r e a l l y  up 
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fo r  b i d ,  t h a t ' s  poss ib ly  up f o r  b i d ,  b u t  t h i s  

Commission hasn ' t  ordered -- doesn ' t  have a 

r i g h t  t o  order  them t o  b u i l d  them t h a t  

p a r t i c u l a r  p r o j e c t .  

MS. JAYE: Perhaps -- 
CHAIRMAN GARCIA: TECO might have an 

i n t e r e s t  i n  t h a t  p r o j e c t  because i t ' s  much 

cheaper than what they have, b u t  -- 

MS. JAYE: Ce r ta in l y ,  chairman. But t he  

process as i t  would go through, assuming there  

were a b idder ,  assuming t h a t  f i r s t  o f  a l l ,  we 

voted t o  a l low t h i s  t h i n g  t o  be b id ,  i f  the re  

were b idders who could do i t  f o r  l e s s ,  t a k i n g  

i n t o  account, o f  course, t he  va lue o f  t h e  p l a n t  

t h a t  i s  now i n  place, e t  cetera,  t a k i n g  i n t o  

account a l l  o f  these issues t h a t  a re  

outstanding, i n c l u d i n g  the  t ransmiss ion upgrade 

costs ,  e t  cetera,  i f  there  were a lower cos t  

b idder  ou t  there  who could meet the  requirements 

f o r  emissions con t ro l s ,  t h a t  lower cos t  b idder ,  

i t  would seem t o  me, might have the  s e c u r i t y  o f  

knowing t h a t  t h a t  low cos t  b idder  would be an 

op t i on  f o r  the  company a t  the  end o f  a l l  t he  

evidence and a f t e r  t he  votes were taken by the  

commission, i f  the  company were indeed denied. 
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CHAIRMAN GARCIA: Got you. 

Commi s s i  oners? 

COMMISSIONER JACOBS: we11 -- 
COMMISSIONER CLARK: I ' m  prepared t o  make a 

motion and see what the  reacr ion  i s  t o  i t . 

I guess i n  t h i s  instance,  1 would deny 

s t a f f .  1 would say we go forward on t h e  

p e t i t i o n ,  t h a t  there  i s  oppor tun i ty  i n  the re  f o r  

i n te rven t ion ,  and t h a t  i f  i t  i s  no t  t h e  bes t  

deal ,  i t  i s  i n  the  merchant power community's 

i n t e r e s t  t o  in te rvene t o  show tha t  t h e r e ' s  a 

b e t t e r  way t o  do t h i s  and t h a t  they  can i n  fac t  

supply the  power. And I t h i n k  we would be i n  

the  same place, because i f  we conclude t h a t  i t  

i s  no t  a good deal ,  TECO s t i l l  has t o  go back t o  

our s i s t e r  agency t o  negot ia te  a d i f f e r e n t  deal 

i f  we say, "NO, i t  doesn ' t  work." And they  w i l l  

have that  in fo rmat ion .  And i f  we had determined 

-- al lowed the  RFP process t o  go forward, they 

would s t i l l  have t o  go back t o  present t h i s  as 

an a l t e r n a t i v e  f o r  i t .  

I t ' s  n o t  c l e a r  t o  me t h a t  one i s  a super io r  

way  o f  proceeding. And I t h i n k  we have an 

agency t h a t  has negot ia ted a se t t lement  t h a t  

they t h i n k  i s  a good deal f o r  t he  environment, 
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and we should look  a t  it. 

So I would move t o  deny S t a f f .  But I would 

a l s o  ask S t a f f  t o  look  a t  t he  i dea  o f  r e q u i r i n g  

RFPS even fo r  repowering. 

CHAIRMAN GARCIA: I'll second that ,  t h a t  

p a r t  o f  i t  a t  l e a s t .  

COMMISSIONER JACOBS: I ' m  a t t r a c t e d  t O  t h a t  

very  idea.  I see i t  here as no th ing  more than 

-- w e l l ,  I shou ldn ' t  say no th ing  more, b u t  

e s s e n t i a l l y  a procedural device t o  g e t  evidence 

i n t o  the  record. And f o r  t h a t  reason, I d o n ' t  

see a l l  the  harm i n  the  p o s i t i o n  t h a t  t h e  

company br ings  ou t .  And already, I t h i n k  the  

proceedings a r e  going t o  lend themselves t o  the  

very  exchange t h a t  an RFP would have brought 

about anyway. 

I am persuaded by the  l a s t  p o i n t  you made 

and another p o i n t ,  t h a t  whatever happens here, 

p a r t i c u l a r l y  i f  you begin t o  l ook  a t  

a l t e r n a t i v e s ,  there  i s  the  i m p l i c a t i o n  o f  t he  

DEP's j u r i s d i c t i o n ,  and how do you reso lve  t h a t  

i n  a meaningful way  I t h i n k  i s  an impor tan t  

quest ion we have t o  address and consider .  And 

s imply  doing an RFP and t h i n k i n g  t h a t  t ha t  does 

t h a t  I don ' t  t h i n k  i s  a reasonable r e s u l t .  
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A d d i t i o n a l l y ,  I t h i n k  t h e  customers are  

going t o  have a concern about whatever o p t i o n  

comes OUT the  door o f  an RFP process as t o  

issues t h a t  might be ra ised there.  SO even i f  

we d i d  an RFP and they came up w i t h  an 

a l t e r n a t i v e ,  I t h i n k  there  are  going t o  be 

issues t h a t  ge t  ra ised  by those customers as t o  

how w e l l  t h a t  s u i t s  t h e i r  needs i n  the  l o n g  term 

regarding TECO. So the  bottom -- 

COMMISSIONER CLARK: I agree w i t h  YOU. I 

would add t o  the  no t i on  t h a t  I ' m  no t  sure what 

we would accomplish by an RFP, i n  t he  sense t h a t  

I do t h i n k  i f  you don ' t  b u i l d  there ,  you have 

imp l i ca t i ons  o f  t ransmission. And I ' m  n o t  sure 

t h a t  i n  t h i s  case t h a t  i f  t h i s  were -- I ' m  no t  

sure t h a t  i n  t h i s  case you would even decide 

t h a t  you would waive the  RFP process, g iven  what 

you have t o  deal w i th ,  t h a t  i t ' s  a se t t lement ,  

t h a t  i f  you don ' t  b u i l d  i t  here, i t  ra i ses  

t ransmiss ion issues and those s o r t s  o f  t h ings .  

COMMISSIONER JACOBS: However, i f  -- I can 

second t h e  motion, b u t  I want t o  make sure t h a t  

we a r e  a n t i c i p a t i n g  t h a t  DEP i s  e i t h e r  

p a r t i c i p a t i n g  o r  invo lved i n  the  proceeding , and 

number two -- 
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MR. ELIAS:  I n  which proceeding? 

COMMISSIONER JACOBS: I n  t h e  hear ing t h a t ' s  

going t o  occur. 

MR. EL IAS:  I suspect not .  

COMMISSIONER JACOBS: Wel l ,  we need to l ook  

f u r t h e r  ou t  and make sure t h a t  a l l  t h a t  ge ts  

taken care o f ,  because otherwise what we're 

doing I t h i n k  w i l l  f r u s t r a t e  the  whole process. 

And i f  we d o n ' t  ge t  DEP invo lved i n  t h e  process, 

then -- 

CHAIRMAN GARCIA: why a r e n ' t  they  invo lved? 

I d o n ' t  -- I understand h i s  p o i n t ,  b u t  why 

wouldn ' t  they be invo lved? 

MR. EL IAS:  Well ,  I mean, the  deal has been 

presented. I t ' s  f o r  us t o  pass on t h e  

cos t -e f fec t i veness  o f  i t . 

COMMISSIONER CLARK: w e l l ,  they  may Come 

i n .  we don ' t  know i f  they wouldn ' t  come i n  and 

advocate t h a t  t h i s  i s  t he  r i g h t  w a y  t o  go. Are 

they precluded from being a p a r t y  i n  t h i s  case? 

MR. E L I A S :  You know, j u s t  t h i n k i n g  o f f  

the  t o p  o f  my  head, I d o n ' t  know w h a t  

subs tan t ia l  i n t e r e s t  t he  DEP -- 
COMMISSIONER JACOBS: I ' m  no t  ask ing them 

t o  come here t o  advocate f o r  the  s t i p u l a t i o n  
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t h a t  they 've  reached. ~ ' m  asking them t o  be 

here i n  the  event we choose some a l t e r n a t i v e .  

That ' s  q u i t e  f r a n k l y  what I ' m  t h  nk ing  o f .  I n  

the  event we look  a t  the  op t ions  t h a t  a re  

ava i l ab le  t o  TECO -- 

MR. EL IAS:  And i n  case -- 

COMMISSIONER JACOBS: Hear me Out. I n  the  

event we look  a t  op t ions  t h a t  a re  a v a i l a b l e  t o  

TECO and we say, "we don ' t  t h i n k  t h e  one you've 

a r r i v e d  a t  i s  the  most cos t -e f fec t i ve , "  they  

ought t o  be a t  the  t a b l e  a t  t h a t  p o i n t  i n  t ime 

t o  l ook  a t  o r  begin t o  l ook  a t  a l t e r n a t i v e s  t o  

f i g u r e  ou t  whether o r  no t  they  meet t h e i r  

ob jec t ives .  Absent t h a t ,  then they  run t h e  r i s k  

o f  us approving something f o r  them t h a t  they  

don ' t  t h i n k  i s  good, and then t h i s  company has 

t o  go back t o  them and renew the  process. 

MR. ELIAS: o the r  a l t e r n a t i v e s  are  no t  on 

the  t a b l e  here. They're no t  t he  sub jec t  o f  t h i s  

hear ing.  And shor t  o f  -- 

COMMISSIONER JACOBS: I understand 

don ' t  -- l i s t e n  t o  me. I understand we 

here t o  determine what op t ions  DEP shou 

t o  address the  envi ronmental concerns. 

a r e  here t o  determine i s  what the  l e a s t  

And I 

r e  no t  

d choose 

what we 

cos t  
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opt ions a r e  f o r  t h i s  company. 

To the  ex ten t  t h a t  they have asked us t o  

approve one op t ion  and we say tha t  t h a t  op t ion ,  

based on the  i n p u t  we ge t  i n  our  hear ing,  i s  no t  

t he  most cos t -e f fec t i ve ,  i t  au tomat i ca l l y  b r ings  

the  quest ion o f  o ther  a l t e r n a t i v e s .  And i f  

t h e y ' r e  no t  there  a t  t h a t  moment, they  run the  

r i s k  o f  l o s i n g  the  oppor tun i ty  on t h e  f r o n t  end 

t o  shape a new s o l u t i o n  t o  t h e i r  i ssue.  

sure, we could come out  w i t h  our  o rder ,  and 

then they come i n  and come up w i t h  a new opt ion .  

And what happens then? we're back a t  s tep  

number one again. we come, we look  a t  t h e i r  new 

proposed so lu t i on ,  and we make a determinat ion 

whether o r  no t  i t ' s  the  most cos t -e f fec t i ve .  We 

e l im ina te  a l l  o f  t h a t  i f  t h e y ' r e  here a t  t h e  

t a b l e .  That ' s  my suggestion. 

MR. ELIAS:  And l e t  me understand b e t t e r .  

You're saying they need t o  be a t  the  t a b l e  i n  

the  event t h a t  we don ' t  approve t h i s  plan? 

COMMISSIONER JACOBS: Yes. 

MR. ELIAS: okay. Because we've been 

asked t o  do th ree  th ings :  F ind t h i s  plan 

reasonable, prudent, and i n  the  pub1 i c i n t e r e s t ;  

s p e c i f i c a l l y  f i n d  t h a t  p o r t i o n  o f  t he  p lan  t h a t  
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provides f o r  t he  repowering o f  t he  s i x  GannOn 

coal u n i t s  i n t o  th ree  na tura l  gas u n i t s  i s  

reasonable, prudent, and i n the  pub1 i c i n t e r e s t  ; 

and t h i r d l y ,  f i n d  t h a t  the  types o f  cos ts  t h a t  

-- or  the  costs  t h a t  are associated w i t h  those 

plans are the  types o f  costs  t h a t  a re  e l i g i b l e  

f o r  cos t  recovery through the  Environmental Cost 

Recovery Clause as provided f o r  i n  s e c t i o n  

366.8255. I t ' s  an up o r  down p ropos i t i on ,  and 

t h i s  i s  t he  whole b a l l  o f  wax. I mean, s h o r t  o f  

a f i n d i n g  i n  a subsequent proceeding tha t  when 

they a c t u a l l y  went t o  spend the  money, they  

d i d n ' t  ge t  the  best  deal on the  p r i ces ,  t h i s  i s  

our chance t o  -- t h i s  i s  our l ook  a t  t h i s  

proposal. 

CHAIRMAN GARCIA: I t h i n k  what Commissioner 

Jacobs, though, i s  d r i v i n g  a t  -- and I 

understand where s t a f f  i s  d isagreeing w i t h  him 

-- i s  t h a t  i f  we were t o  be l o o k i n g  a t  o the r  

a l t e r n a t i v e s  which are  no t  i n  t h i s  case, because 

w e ' r e  no t  asking them t o  go o u t  and b i d ,  so 

we're no t  l ook ing  a t  tha t  evidence. we m a y  have 

evidence f i l e d  by the  in te rvenors ,  b u t  we d o n ' t  

have t h a t  evidence before us. But we're no t  -- 
what s t a f f  i s  t r y i n g  t o  ge t  a t  i s ,  we ' re  no t  
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going t o  c r a f t  any conclus ion i n  t h i s  p a r t i c u l a r  

proceeding . 
COMMISSIONER JACOBS: I know, I know. 

CHAIRMAN GARCIA: And I understand your 

p o i n t  t h a t  i f  we were  t o  say no f o r  some o ther  

a l t e r n a t i v e ,  you would l i k e  t o  be ab le  t o  weigh 

t h a t  a l t e r n a t i v e  against  a wi tness t h a t  sa id  -- 
and you've asked t h a t  wi tness, "we l l ,  d i d  you 

see ca lp ine ' s  f i l i n g ?  DO you t h i n k  t h a t ' s  good 

f o r  t he  Sta te  o f  F lo r ida?"  And I understand 

what you ' re  t r y i n g  t o  do. I j u s t  d o n ' t  t h i n k  

t h a t  t h a t ' s  an issue t h a t  would ever  be explored 

i n t h i s  p a r t i c u l a r  format.  

MR. EL IAS:  How we would g e t  t h a t  evidence 

before the  commission i n  t h i s  proceeding I ' m  no t  

r e a l l y  sure. HOW we would ge t  someone from t h e  

environmental agency t o  say, "what do you t h i n k  

o f  t h i s  possi b i  1 i t y  -- 

CHAIRMAN GARCIA: I'll give  YOU an example 

o f  how i t  could. Le t  me go w i t h  commissioner 

Jacob's proposal. 

L e t ' s  say we have t h i s  hear ing and we  s t a r t  

down t h i s  road, and ca lp ine  in te rvenes ,  and 

ca lp ine  f i l e s  test imony, which I t h i n k  they  

s t i l l  can; cor rec t?  
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MR. ELIAS:  Yes. None o f  t h e  test imony has 

been -- 
CHAIRMAN GARCIA: SO Calpine f i l e s  Some 

testimony, and i n  t h e i r  test imony they  say, 

"Look, here 's  a 1,000 megawatt p l a n t ,  and I can 

do t h i s  f o r  200 m i l l i o n  l e s s  than TECO." okay? 

And i t ' s  a p l a n t .  A p l a n t  i s  a p l a n t ,  I guess, 

as a p l a n t  i s  a p l a n t ,  bu t  t h e y ' r e  j u s t  charging 

l e s s  f o r  the  process. And t h e y ' r e  i n  t h i s  

hear ing . 
we1 1 , Commi s s i  oner Jacobs ' p o i n t  i s  , we1 1 , 

how do I know t h a t  we're comparing apples t o  

apples i f  I don ' t  -- I ' v e  go t  one agreement 

which i s  s t ruc tu red  around a p a r t i c u l a r  s e t  of 

environmental issues, and I don ' t  have anyone 

t h a t  I can ask, because then TECO w i l l  argue, 

"That has no th ing  t o  do w i t h  t h i s .  T h i s  Calpine 

proposal i s  a g reen f ie ld  p r o j e c t ,  doesn ' t  a f f e c t  

c lean l iness ,  doesn' t  a f f e c t  t he  EPA, i s n ' t  an 

issue before you. you ' re  comparing apples t o  

oranges, and o f  course c a l p i n e ' s  i s  a l o t  

cheaper, because they don ' t  have the  

responsi b i  1 i ti es and ob1 i g a t i  ons tha t  we do t o  

the  government. " 

And so Commi s s i  oner Jacobs i s say i  ng he 
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would l i k e  t o  -- I don ' t  know. I n  theory ,  i f  we 

had another cont rac t  be fore  us, I would l i k e  t o  

be ab le  t o  say t o  the  DEP, say, "Well ,  you 

looked a t  both o f  them. T e l l  me w h y  we' re  

l ook ing  a t  apples and oranges." That ' s  t he  on ly  

p o i n t  he 's  t r y i n g  t o  make. And i f  we were 

l ook ing  a t  d i f f e r e n t  proposals, i t  would beg the  

quest ion,  because we're be ing asked f o r  cos t  

recovery on a p a r t i c u l a r  issue,  b u t  i t  i s  

cont ingent  on the  DEP; r i g h t ?  

MR. EL IAS:  They've a l ready signed o f f  on 

i t . 

CHAIRMAN GARCIA: They've a l ready  signed 

o f f  on t h i s  p a r t i c u l a r  issue.  But I ' m  t r y i n g  t o  

pu t  i t  i n  the  context  o f  a water case, you know, 

the  c l a s s i c  argument, t he  go1 d p l a t i n g  

argument. okay? And here we are,  we're having 

a hear ing,  b u t  t y p i c a  l y  i n  water cases people 

d o n ' t  j o i n  i n  t o  say, "Hey, t h i s  p l a n t  i s  go ld  

p la ted .  we shou ldn ' t  pay f o r  t h i s . "  okay? And 

the  on ly  one t h a t  can t e l l  me o r  make t h a t  

d i s t i n c t i o n  i n  terms o f  q u a l i t y  I would assume 

would be someone from DEP, because t h a t ' s  n o t  

our issue.  

I ' v e  missed you. You've no t  g e t t i n g  me. 
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And i t  could be t h a t  I ' m  t o t a l l y - -  

MR. EL IAS:  I understand. I t ' s  j u s t  -- 
i t ' s  a quest ion o f ,  one, a re  we going t o  be able 

t o  ge t  somebody t o  speak f o r  t h e  agency on a 

p a r t i c u l a r  po in t ;  and two, a re  we going t o  be 

ab le  t o  receive a l l  t h i s  evidence, do a l l  t h i s  

ana lys is  , pu t  a1 1 these competing proposals 

together ,  and then have test imony o r  evidence 

t h a t  you can consider i n  t h i s  proceeding f i l e d  

i n  t ime t o  go t o  hear ing on May 28th w i thou t  

someone saying, "wa i t  a second. when i s  a l l  

t h i s  going t o  stop, and when i s  the  record going 

t o  be closed?" That ' s  a b i g  p a r t  o f  m y  

d i  1 emma. 

CHAIRMAN GARCIA: Okay. YOU understand. 

COMMISSIONER JACOBS: I t h i n k  we're there  

a l ready,  b u t  I won't  belabor the  p o i n t  today. 

I t ' s  no t  r e a l l y  impor tant  t o  the  issue today. I 

t h i n k  we ought t o  have t h a t  discussion, though. 

I ' m  s t i l l  prepared t o  second the  motion. 

CHAIRMAN GARCIA: Commissioner Deason? 

COMMISSIONER DEASON: w e l l ,  I have one 

quest ion,  pending quest ion t o  s t a f f  about t h e  

b idd ing  r u l e  a u t h o r i t y .  You look  b lank.  

MR. ELIAS:  oh, I ' m  sorry .  I t  w a s  403.519, 
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which i s  t he  need determinat ion s t a t u t e ,  and 

366.051, which i s  t he  cogeneration and small  

power product ion s t a t u t e  that  prov ides i t ' s  i n  

the  pub1 i c i n t e r e s t  . 
COMMISSIONER DEASON: okay. We have a 

motion and a second, and l e t  me say I ' m  going t o  

support the  motion. And I -- f o r  severa l  

reasons. I would j u s t  l i k e  t o  mention those. 

But f i r s t  o f  a l l ,  I t h i n k  i t ' s  impor tan t  

f o r  t h i s  commission t o  encourage our  regu la ted  

u t i l i t i e s  where i t ' s  necessary t o  go o u t  and 

negot ia te  w i t h  the  envi ronmental regu la to rs  . 
They may f r u i t f u l ,  and they may be no t .  But i f  

we a t  t h i s  stage I t h i n k  change t h e  r u l e s  o f  

t h a t ,  i t  could be looked upon as being 

unconducive, i f  t h a t ' s  a word, t o  those type 

negot ia t ions .  And what I mean by tha t  i s ,  i f  we 

a l l  o f  a sudden i n t e r p r e t  our a u t h o r i t y  and our  

very  l i m i t e d  b idd ing  r u l e  t o  now make i t  sub jec t  

t o  repowerings, then t h a t ' s  a whole 'no ther  b a l l  

o f  wax. 

And maybe t h a t ' s  good p o l i c y ,  b u t  we  need 

t o  -- i f  we're going t o  do t h a t ,  we need t o  

develop t h a t  i n  a r u l e  proceeding where a l l  o f  

t he  impacts o f  that  can be discussed and make 
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sure t h a t  we do have the  s t a t u t o r y  a u t h o r i t y  t o  

adopt such a r u l e ,  which I ' m  no t  sure tha t  we 

do. But a l l  t h a t  could be f leshed o u t  i n  a r u  

proceedi ng . 
Another t h i n g  I t h i n k  we need t o  remember 

e 

i s  t h a t  we ' re  i n  a proceeding where t h e  company 

has the  burden o f  p roo f ,  and t h e y ' r e  going t o  

have t o  meet t h a t  burden. And maybe a good w a y  

t o  meet t h a t  burden would have been t o  have gon 

through an RFP process and said,  "Look, 

Commission, see, we are the  lowest.  Th i s  i s  

lowest  cos t  op t ion ,  because nobody e l se  can even 

come c lose."  They chose no t  t o  do t h a t .  And 

I ' m  no t  comfortable w i t h  us be ing i n  the  

p o s i t i o n  o f  d i c t a t i n g  t o  a company how they  have 

t o  go about present ing t h e i r  case t o  meet t h e i r  

burden o f  p roo f  t o  t h i s  commission. 

SO f o r  those reasons, I ' m  go ing t o  support  

t he  motion. 

CHAIRMAN GARCIA: Con" ssioners? 

COMMISSIONER CLARK: I incorpora te  those 

reasons i n t o  m y  motion. They were very w e l l  

s ta ted .  

CHAIRMAN GARCIA: Yes, they were. 

commissioners, I ' m  no t  going t o  support  t he  
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motion. I t h i n k  t h a t  w h a t  s t a f f  i s  t r y i n g  t o  do 

i s  safeguard the  company here. I understand the  

company's p o s i t i o n .  I accept t h e i  r r a t i o n a l  e. 

I t  probably makes business sense. And we do p u t  

them i n  a d i f f i c u l t  pos i t i on .  I j u s t  worry 

where we are i n  the  long t e r m  by no t  cons ider ing 

a l l  t he  opt ions on the  f r o n t  end, because f o r  

some reason the  wick has been l i t  here. You 

know, the  fuse s burn ing on a se r ies  o f  

agreements. 

And I would ra the r  have our S t a f f  have a l l  

the  record evidence, because I have y e t  t o  see 

i n  m y  tenure a t  t h i s  commission, o r  evidence 

before t h a t ,  t h a t  any o f  these b ids  has ever 

been won by an ou ts ider .  SO i t  would be a good 

exerc ise.  I t h i n k  i t  would g i v e  TECO c e r t a i n  

guarantees and g ive  t h e i  r ratepayers c e r t a i n  

guarantees. 

That sa id ,  I ' m  no t  uncomfortable w i t h  t he  

p o s i t i o n  t h a t  the  m a j o r i t y  w i l l  take  on t h i s .  I 

t h i n k  i t  might have been a b e t t e r  op t i on  t o  go 

w i t h  S t a f f ,  and I t h i n k  what s t a f f  was t r y i n g  t o  

do i s  g i ve  us more opt ions and more p r o t e c t i o n  

from the  dec is ion  w e ' l l  make. 

That sa id,  there  i s  a motion and a second. 

ACCURATE S T E N O T Y P E  R E P O R T E R S ,  INC. 
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I, 

~ 1 1  those i n  favor s i g n i f y  by saying “aye. 

COMMISSIONER CLARK: A y e .  

COMMISSIONER DEASON: A y e .  

COMMISSIONER JACOBS: A y e .  

CHAIRMAN GARCIA: A 1 1  those opposed, nay. 

N a y .  

( C o n c l  u s i  on o f  considerat ion o f  I t e m  7 A .  ) 

ACCURATE STENOTYPE REPORTERS, I N C .  
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C E R T I F I C A T E  OF REPORTER 

STATE OF FLORIDA: 

COUNTY OF LEON: 

I, MARY ALLEN NEEL,  do hereby c e r t i f y  tha t  the  

foregoing proceedings were taken before me a t  the  t ime 

and place t h e r e i n  designated; tha t  my shorthand notes 

were t h e r e a f t e r  t rans la ted  under m y  superv is ion;  and 

t h a t  t he  foregoing pages numbered 1 through 125 are  a 

t r u e  and c o r r e c t  record o f  t he  a fo resa id  proceedings. 

I FURTHER C E R T I F Y  t h a t  I am no t  a r e l a t i v e ,  

employee, a t to rney  o r  counsel o f  any o f  the  p a r t i e s ,  

nor  r e l a t i v e  o r  employee o f  such a t to rney  o r  counsel, 

o r  f i n a n c i a l l y  n te res ted  i n  t h e  fo rego ing  mat te r .  

DATED T H I S  19th  day o f  January, 2000. 

Tal  1 ahassee, F1 o r i  da 32301 
(850) 878-2221 

ACCURATE STENOTYPE REPORTERS, I N C .  
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