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DIRECT TESTIMONY OF CHRISTINE G. ROMIG 

Q .  

A .  

Oak Boulevard, T a l  lahassee. Flor ida 32399-0850. 

Q .  

A .  The Flor ida Public Service Commission (Commission). 

Q. When d id  you commence employment w i th  the Comnission? 

A .  I have been employed by the Commission since Ju ly  3,  1978. 

Q. Would you s ta te  your educational background and experience? 

A.  I received a Bachelor o f  Business Administrat ion Degree wi th  a major i n  

Accounting from Flor ida A t lan t i c  Universi ty i n  June 1978. I met the 

requirements as a Cer t i f i ed  Public Accountant i n  October 1980. I began 

employment wi th the M i a m i  F ie ld  Off ice o f  the C m i s s i o n  as a Public U t i l i t i e s  

Auditor wi th the Division o f  Audit ing and Financial Analysis on July 3, 1978. 

On May 1. 1980, I transferred t o  the Orlando D i s t r i c t  Of f ice o f  the 

Commission and assumed the  pos i t ion  o f  Pub1 i c U t i  1 i ti es Audit Supervi sor o f  

Would you please s ta te  your name and business address? 

My name i s  Chr is t ine G. Romig and my business address i s  2540 Shumard 

By whom are you employed? 

that o f f i ce .  I remained.in t h a t  pos i t ion  u n t i l  my marriage and re locat ion t o  

Tallahassee on Ju l y  1. 1985, when I t ransferred t o  the  Special Assistance 

Bureau i n  the Water and Wastewater Div is ion o f  the Commission's Tallahassee 

Of f i ce  as a Regulatory Analyst. On November 26. 1991, I transferred t o  the 

Tax Section c% the  Financial Analysis Bureau i n  the  D iv is ion  o f  Audit ing and 

Finance i n  Tallahassee. where I hold the pos i t ion  o f  Regulatory Analyst. 

Q. Woul d you expl a i  n your general responsi b i  1 i ti es i n your current 

pos i t  i on. 

A .  My general respons ib i l i t i es  include, but are not l im i ted  t o ,  
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p a r t i c i p a t i o n  i n  the  f o l l o w i n g :  

1. 

2. 

3.  

4. 

5. 

6. 

7 .  

8 .  

Reviewing and analyz ing t a x  assignments delegated t o  me by 

my supervisor . 

Revi ewi ng and analyz i  ng fi nanci a1 i n fo rma t ion  and t a x  

re tu rns  f i l e d  w i t h  o r  made a v a i l a b l e  t o  t h e  Commission f o r  

regu la to ry  proceedi ngs o r  surve i  11 ance purposes, i n c l  ud i  ng 

water and wastewater' c o n t r i  b u t i  ons - i  n - a i  d - o f - c o n s t r u c t i  on 

( C I A C )  gross-up ma t te rs .  

Wr i t i ng  cross-examination questions and preparing depos i t i on  

questions f o r  hear ings i nvol  v i  ng t a x  issues f o r  regul  a t o r y  

proceedings . 

Prepar ing exper t  test imony and e x h i b i t s  and t e s t i f y i n g  as 

needed on con t rove rs i  a1 i ssues i nvol  v i  ng t a x  i ssues f o r  

regulatory  proceedings , i nc l  udi  ng water and wastewater C I A C  

gross-up ma t te rs .  

Making recommendations t o  t h e  Commission regarding t a x  

issues i n  r a t e  cases, survei  11 ance repo r t s ,  r u l e  proceedi ngs 

and i n v e s t i g a t i o n s  i n  a l l  i n d u s t r i e s ,  i n c l u d i n g  water and 

wastewater C IAC gross-up m a t t e r s ,  

Advis ing Commission S t a f f  on t a x  mat ters  i n  Commission 

ma t te rs .  

Performing research i n  t a x  areas t o  determine t h e  impact o f  

laws and r e g u l a t i o n s  on t h e  ratemaking process and o the r  

r e g u l a t o r y  m a t t e r s .  

Regarding l e g i s l a t i o n ,  a t t e n d i n g  meetings and hear ings as 
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Q .  

A .  

Q .  

A. 

Q .  

A .  

an observer,  a s s i s t a n t  o r  p a r t i c i p a n t .  

9 .  D r a f t i n g ,  analyz ing and i n t e r p r e t i n g  proposed l e g i s l a t i o n ,  

ru les  and regulat ions f o r  po ten t i a l  impact on t h e  ratemaking 

process and o the r  r e g u l a t o r y  ma t te rs .  

Conducting t r a i n i n g  sessions on t a x  matters f o r  Commission 

S t a f f .  

Respondi ng t o  customer i nqui r i  es and complaints . 

10. 

11, 

12. Representing t h e  Commission, as assigned. 

Have you t e s t i f i e d  i n  any o the r  cases before t h i s  Commission? 

No. 

Do you have e x h i b i t s  t h a t  a re  at tached t o  your test imony? 

No. 

What i s  t h e  purpose o f  your test imony i n  t h i s  proceeding? 

I w i l l  t e s t i f y  on several  t o p i c s ,  as f o l l o w s :  

1. The t a x a b i l i t y  o f  pre-June 13, 1996 i n s t a l l m e n t  

arrangement C I A C .  

Whether a var iance i s  o r  was necessary f o r  cont inued 

c o l l e c t i o n  o f  t h e  gross-up p o r t i o n  o f  t h e  i n s t a l l m e n t  

payments. 

2. 

3 .  The appropr iateness of us ing  t h e  Annual Report t h a t  

i s  f i l e d  w i t h  t h e  Commission as a bas i s  fo r  

determin ing a b o v e - t h e - l i n e  taxab le  income f o r  C I A C  

gross-up d i s p o s i t i o n s  and i f  us ing  t h e  Annual Report 

as a bas is  f o r  t h e  d i s p o s i t i o n s  c o n s t i t u t e s  a change 

i n Commi s s i  on po l  i c y .  
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4 .  Whether i t  i s  appropr ia te  t o  o f f s e t  C I A C  gross-up 

ove rco l l ec t i ons  w i t h  l ega l  fees i n  t h i s  ins tance.  

Q .  

June 13, 1996 i n s t a l l m e n t  arrangement CIAC? 

A .  The purpose o f  my test imony regard ing t h e  t a x a b i l i t y  o f  pre-June 13, 

1996 i n s t a l l m e n t  arrangement C I A C  is t o  address whether o r  no t  t h e  e n t i r e  

amount o f  t he  ins ta l lment  arrangements c o n s t i t u t e d  C I A C  and t h e r e f o r e  taxab le  

income a t  t h e  t ime  t h e  i ns ta l lmen t  arrangements were entered i n t o .  

Q .  Before addressing t h e  substance o f  your tes t imony,  please prov ide  a 

b r i e f  h i  s t o r y  o f  t h e  background surrounding t h e  taxab i  1 i t y  versus 

nontaxabi 1 i t y  o f  C I A C .  

A .  P r io r  t o  the  enactment o f  t h e  1986 Tax Reform Act ( e f f e c t i v e  January 1 .  

1987) C I A C  reduced t h e  bas is  o f  t h e  deprec iab le  p roper t y  f o r  federa l  t a x  

purposes. As o f  January 

1, 1987, Sect ion 118(b) o f  t h e  I n t e r n a l  Revenue Code was repealed,  changing 

t h e  t a x  t reatment  o f  CIAC. This  change caused C I A C  t o  be t r e a t e d  as gross 

income and t o  become taxab le  f o r  federa l  income t a x  purposes. I n  1996, t h e  

S m a l l  Business Job Protect ion Act again changed t h e  t a x  t reatment  o f  water and 

wastewater CIAC. This  l a w  prov ided t h a t  C I A C  c o l l e c t e d  by water and 

wastewater u t i l i t i e s  would be nontaxable. The p r o v i s i o n  f o r  t h e  n o n t a x a b i l i t y  

o f  water and wastewater C I A C  was made r e t r o a c t i v e  t o  June 12,  1996. 

Q .  

I n c .  ? 

A. Under c e r t a i n  c o n d i t i o n s ,  Nor th F o r t  Myers U t i l i t y ,  I n c .  (NFMU) had 

Commission tariff au tho r i t y  t h a t  a l lowed p rospec t i ve  i n d i v i d u a l  customers t h e  

What i s  t h e  purpose o f  your test imony regard ing t h e  t a x a b i l i t y  o f  p re -  

CIAC was no t  repor tab le  as income f o r  t a x  purposes. 

Why i s  t h i s  change i n  t h e  l a w  s i g n i f i c a n t  t o  Nor th F o r t  Myers U t i l i t y .  
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o p t i o n  of  pay ing t h e  C I A C  i n  one lump sum o r  paying the  C I A C  i n  monthly 

i n s t a l l m e n t s  over a seven year pe r iod  a t  10% i n t e r e s t .  I n  some ins tances ,  

i n s t a l l m e n t  arrangements were made du r ing  t h e  t ime pe r iod  t h a t  t h e  r u l e s  o f  

t h e  Tax Reform Act o f  1986 were i n  e f f e c t .  Dur ing t h a t  p e r i o d ,  C I A C  was 

t a x a b l e .  Some ins ta l lmen t  payments r e l a t e d  t o  those arrangements were made 

d u r i n g  t h e  t ime  the  water and wastewater C IAC was taxab le  (under t h e  Tax 

Reform Act o f  1986) w h i l e  o ther  payments were made dur ing  t h e  t ime  water and 

wastewater C I A C  w a s  nontaxable (under t h e  1996 S m a l l  Business Job P r o t e c t i o n  

A c t ) .  There fore ,  a t  i ssue,  i s  whether o r  no t  t h e  e n t i r e  amount o f  t h e  p r e -  

June 13, 1996 ins ta l lmen t  arrangements c o n s t i t u t e d  C I A C  and t h e r e f o r e  was 

t a x a b l e  income a t  t h e  t ime t h e  i n s t a l l m e n t  arrangements were entered i n t o .  

I n  o the r  words, I w i l l  d iscuss when i n s t a l l m e n t  arrangement C I A C  i s  t axab le  

and repor tab le  as income on NFMU’s federa l  t a x  r e t u r n s .  The i ssue  i s  whether 

t h e  C I A C  i s  repo r tab le  as income and taxab le  i n  t h e  year t h e  i n s t a l l m e n t  

arrangements a re  made o r  whether t h e  cash payments a re  taxab le  i n  t h e  year  

rece i  ved. 

Q .  Please s t a t e  your op in ion  on t h e  t a x a b i l i t y  o f  t h e  i n s t a l l m e n t  

arrangement C I A C .  

A. I be l ieve  t h a t  the  i ns ta l lmen t  arrangement C I A C  i s  f u l l y  t axab le  i n  t h e  

yea r  o f  t h e  i n s t a l l m e n t  arrangement. There fore ,  t h e  c o r o l l a r y  i s  t h a t  t h e  

funds received by NFMU f o l l o w i n g  June 12. 1996 t h a t  were payments r e l a t i n g  t o  

i n s t a l  lment arrangements made du r ing  t h e  p e r i o d  January 1,  1987 through June 

12, 1996 a r e  f u l l y  t axab le  and became taxab le  when t h e  i n s t a l l m e n t  

arrangements were made. I n  o the r  words, t h e  payments a re  i n s t a l l m e n t  l oan  

payments, n o t  payments o f  C IAC o r  C I A C  gross-up.  From t h e  moment they  were 
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reduced t o  i ns ta l lmen t  arrangements, t h e  fu tu re  payments under those 

arrangements no longer  have the  charac ter  o f  new CIAC o r  new gross-up ,  As 

such, t he  cont inued c o l l e c t i o n  o f  these ins ta l lmen t  payments does no t  

represent  cont inued c o l l e c t i o n  o f  C I A C  o r  C I A C  gross-up funds. 

Q .  

A .  NFMU i s  an accrual taxpayer f o r  book and f o r  t a x  purposes. As such, i t  

i s  requ i red  t o  r e p o r t  revenues and expenses on an accrual  bas is  f o r  book and 

f o r  t a x  purposes. As an accrual  taxpayer ,  NFMU i s  requ i red  t o  r e p o r t  t h e  

revenues and expenses when the  In te rna l  Revenue Service " t e s t s "  a re  met.  C I A C  

i s  income and the  Code makes no except ion.  CIAC was t axab le  income up t o  June 

12,  1996 and a l l  lump sum payments and i n s t a l l m e n t  arrangements entered i n t o  

p r i o r  t o  t h e  t ime  when C I A C  was taxab le  should have been repor ted  as income 

on i t s  books and on i t s  t a x  r e t u r n s .  Fu r the r ,  and most i m p o r t a n t l y .  a t  t h e  

t ime the  ins ta l lment  arrangements were made. t h e  C I A C  was recorded a s  C I A C  ( a  

c r e d i t  e n t r y )  and t h e  o f f s e t t i n g  d e b i t  was t o  cash. a customer/ loan 

rece ivab le  o r  a combinat ion o f  t h e  two.  Therefore.  t h e  c o l l e c t i o n  from t h e  

customer was no t  c o l l e c t i o n  o f  C I A C ,  bu t  ra the r  i t  was c o l l e c t i o n  o f  a 

customer/loan rece ivab le .  

Q .  

A. F i r s t ,  I n t e r n a l  Revenue Code, Sec t ion  451(a ) .  General Rule f o r  Taxable 

Year o f  Inc lus ion ,  s ta tes t h a t  " [ t l h e  amount o f  any i t em o f  gross income s h a l l  

be included i n  the  gross income f o r  t h e  taxab le  year i n  which rece ived by t h e  

taxpayer ,  un less ,  under t h e  method o f  account ing used i n  computing taxab le  

income, such amount i s  t o  be proper ly  accounted f o r  as o f  a d i f f e r e n t  p e r i o d . "  

Second, Treasury Regu la t ion ,  Sec t ion  1 . 4 5 1 - l ( a ) ,  General Rule f o r  

What i s  t h e  bas is  f o r  your op in ion? 

What evidence are you r e l y i n g  upon i n  support  o f  your  op in ion? 
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Taxable Year of  I n c l u s i o n ,  s ta tes  t h a t  “ [ g l a i n s .  p r o f i t s .  and income are  t o  

be i n c l u d e d  i n  gross income fo r  t h e  taxab le  year i n  which they are  a c t u a l l y  

o r  c o n s t r u c t i v e l y  rece ived by t h e  taxpayer unless i n c l u d i b l e  f o r  a d i f f e r e n t  

year i n  accordance w i t h  the  taxpayer ’s method o f  account ing.  Under an accrual  

method o f  accounting, income i s  i n c l u d i b l e  i n  gross income when a l l  t h e  events 

have occurred which f i x  t h e  r i g h t  t o  rece ive  such income and t h e  amount 

t h e r e o f  can be determined w i t h  reasonable accuracy. ” 

T h i r d ,  Treasury Regulat ion 1 . 4 4 6 - l ( c ) ( i i  1 ,  General Rule f o r  Methods o f  

Accounting. Accrual Method, s ta tes t h a t  “ [ g lene ra l l y ,  under an accrual  method. 

income i s  t o  be inc luded f o r  t h e  taxab le  year  when a l l  t h e  events have 

occurred t h a t  f i x  t he  r i g h t  t o  receive the  income and t h e  amount o f  t h e  income 

can be determined w i t h  reasonable accuracy. “ 

Q .  Have you looked a t  NFMU’s t a x  re tu rns  f o r  t h e  years under quest ion t o  

asce r ta in  whether NFMU i d e n t i  f i e d  i t s e l  f as an accrual  taxpayer and repor ted  

i t s  income and expenses accord ing ly?  

A. Yes. 

Q .  D i d  your  rev iew i n d i c a t e  t h a t  NFMU was an accrual  taxpayer f o r  those 

years? 

A. Yes. 

Q .  

under quest i on? 

A .  Yes. 

Q .  

an accrual  bas is  f o r  Commi s s i  on r e p o r t  i ng? 

A .  Yes. 

D id  you look  a t  NFMU’s annual repo r t s  t o  t h e  Commission f o r  t h e  years 

Did your rev iew i n d i c a t e  t h a t  NFMU mainta ined i t s  books and records on 
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Q. 

A. I bel ieve t h a t  the “ r e c e i p t ”  o f  CIAC occurs when t h e  e n t i t y  knows 

i t  has a l e g a l  r i g h t  t o  t h e  money and t h e  amount o f  money i s  known. The 

amount t o  which NFMU i s  e n t i t l e d  i s  es tab l i shed  by tar i f f  and by t h e  

i ns ta l lmen t  arrangements i t  made w i t h  i t s  customers. The r e c e i p t  o f  t h e  CIAC 

by NFMU i s  a “condi t ion precedent” t o  t h e  rece ip t  o f  s e r v i c e ,  which means CIAC 

must be p a i d  be fo re  a customer w i l l  be served. The payment may be i n  t h e  

form o f  a lump sum o r  i n  t h e  form o f  an i n s t a l  lment arrangement. I b e l i e v e  

t h a t  t he  u t i l i t y  must have been c e r t a i n  t h a t  i t  had a r i g h t  t o  t h e  CIAC o r  i t  

would n o t  have provided s e r v i c e  t o  those who a r e  paying by i n s t a l l m e n t .  As 
s t a t e d  p rev i  ous 1 y , Treasury Regul a t  i on, Sect i on 1 ,446- 1 ( c ) ( a 1 ( i i 1 p r o v i  des 

t h a t ,  g e n e r a l l y ,  under an accrual  method, income i s  t o  be inc luded f o r  t h e  

taxable year when a l l  the events have occurred which f i x  t h e  r i g h t  t o  rece ive  

such income and the  amount thereof  can be determined w i t h  reasonable accuracy. 

Therefore,  I b e l i e v e  t h a t  NFMU meets t h e  c r i t e r i a  t h a t  requ i res  i t  t o  r e p o r t  

t h e  CIAC as done i n  i t s  amended returns because: 1) i t  i s  an accrual  taxpayer :  

2) i t  had a r i g h t  t o  the CIAC: and 3)  t h e  amount o f  t h e  CIAC was known, as i t  

was s e t  by t a r i f f .  

Q .  How has NFMU repor ted t h e  i n s t a l l m e n t  arrangement CIAC on i t s  t a x  

r e t u r n s ?  

A. The amended federa l  income t a x  r e t u r n s  show t h a t  i t  has repo r ted  t h e  

i n s t a l l m e n t  arrangement CIAC as income i n  t h e  year t h e  i n s t a l l m e n t  

arrangements were made. 

Q .  

t o  be? 

Is t h e r e  anything f u r t h e r  t h a t  you wish t o  add t o  t h e  foregoing? 

Yes. 

Is t h i s  cons is ten t  w i t h  what you b e l i e v e  t h e  c o r r e c t  r e p o r t i n g  pe r iod  
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A .  Yes. 

Q .  Do you bel ieve t h a t  i t  was appropr ia te  f o r  NFMU t o  f i l e  amended re tu rns  

t o  r e p o r t  t h e  i n s t a l l m e n t  arrangement C I A C  t h a t  had no t  been repor ted  

p r e v i o u s l y ?  

A .  Yes. Treasury Regulat ion,  Sect ion 1 . 4 5 1 - l ( a ) ,  General Rule f o r  Taxable 

Year o f  Inc lus ion ,  s ta tes t h a t  “ [ i l f  a taxpayer ascer ta ins t h a t  an i t em should 

have been inc luded i n  gross income i n  a p r i o r  t axab le  yea r ,  he shou ld ,  i f  

w i t h i n  the  per iod o f  l i m i t a t i o n ,  f i l e  an amended r e t u r n  and pay any a d d i t i o n a l  

t a x  due. ” 

NFMU compl ied w i t h  t h i s  r e g u l a t i o n  by i t s  t i m e l y  f i l i n g  o f  amended 

r e t u r n s  when i t  concluded t h a t  i t s  taxab le  income, as repo r ted ,  was 

understated due t o  no t  i n c l u d i n g  i n  taxab le  income. a p o r t i o n  o f  t h e  

i n s t a l  lment arrangement C I A C  t h a t  i t  had received.  

Q .  

A .  Yes. 

Q .  How d i d  t h e  Commission respond t o  t h e  enactment o f  t h e  S m a l l  Business 

Job Protect ion Act o f  1996, t h e  l a w  t h a t  provided t h a t  C I A C  c o l l e c t e d  by water 

and wastewater u t i l i t i e s  would be nontaxable r e t r o a c t i v e  t o  June 1 2 ,  1996? 

A. On September 20, 1996, t h e  Commission issued Order No. PSC-96-1180-FOF- 

Does t h i s  conclude your  test imony on t h i s  issue? 

WS, i n  Docket 

and wastewater 

F o r t  Myers U t  

NO.  960965-WS. Th 

u t i  1 i ti es w i t h  CIAC 

s order  revoked t h e  a u t h o r i t y  o f  t h e  water 

gross-up a u t h o r i t y ,  i n c l u d i n g  t h a t  o f  Nor th 

l i t y .  I n c . ,  t o  c o l  e c t  gross-up on C I A C  w i t h i n  30 days o f  t h e  

date o f  t h e  o rde r ,  unless t h e  u t i l i t y  f i l e d  “ f o r  a va r iance . ”  

Q .  D i d  NFMU f i l e  a var iance w i t h  t h e  Commission w i t h i n  t h e  30-day 

requi  rement? 
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A .  No. 

Q .  

o f  t h e  gross-up p o r t i o n  o f  t h e  i ns ta l lmen t  payments? 

A .  No. 

Q .  What i s  t h e  bas is  f o r  your conclusion? 

A. Once NFMU began c o l l e c t i n g  i ns ta l lmen t  payments and they  inc luded C I A C  

gross-up,  then t h e  C I A C  and the'CIAC gross-up was reduced t o  a rece ivab le .  

Therefore,  the  payments were t o  ex t i ngu ish  t h e  rece ivab le  and no t  " c o l l e c t i o n  

o f  C I A C , "  and i t  would no t  appear t h a t  a var iance t o  cont inue t h e  c o l l e c t i o n  

o f  C IAC gross-up would be requ i red .  A lso .  i f  t h e  C I A C  c o l l e c t e d  through 

i n s t a l l m e n t  payment i s  t axab le  as income, then i n  o rder  t o  keep t h e  u t i l i t y  

whole as contemplated by Orders Nos. 16971 and 23541. t h e  u t i l i t y  should be 

allowed t o  c o l l e c t  t he  C I A C  gross-up t h a t  was c a l c u l a t e d  t o  be due. However, 

even i f  i t  i s  u l t i m a t e l y  determined t h a t  a waiver i s  r e q u i r e d .  I b e l i e v e  t h a t ,  

based on t h e  confus ion f o r  t h e  need o f  a var iance.  such var iance should be 

granted.  

Q. I s  i t  appropr ia te t o  c l a s s i f y  c e r t a i n  opera t ing  expenses repor ted above 

t h e  l i n e  f o r  annual r e p o r t  purposes as below t h e  l i n e  expenses f o r  gross-up 

re fund purposes? 

A. No. If an expense i s  app rop r ia te l y  repo r ted  as above t h e  l i n e  f o r  

Annual Report purposes, i t  should a l so  be repo r ted  as above t h e  l i n e  f o r  

gross-up re fund purposes. L i  kewi se ,  i f an expense i s appropr i  a t e l y  repor ted  

below t h e  l i n e  f o r  Annual Report purposes, i t  should a l s o  be repor ted below 

t h e  l i n e  f o r  gross-up re fund  purposes. 

I n  your op in ion.  i s  o r  was a variance necessary f o r  cont inued c o l l e c t i o n  

I n  genera l ,  expenses c l a s s i f i e d  as above t h e  l i n e  are  those prudent 
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regulated expenses which are ordinary and necessary and used and usefu l  i n  t h e  

p r o v i s i o n  o f  u t i l i t y  se rv i ce .  Therefore,  i f  an expense meets these c r i t e r i a  

f o r  above t h e  l i n e  c l a s s i f i c a t i o n  f o r  Annual Report purposes. i t  would 

1 i kewise have t h e  same charac te r i za t i on  fo r  gross-up refund purposes, and 

t h e r e f o r e ,  should be repor ted above t h e  l i n e .  

Q .  Should c l a s s i f i c a t i o n  o f  an expense as above the  l i n e  or  below t h e  l i n e ,  

f o r  annual repor t  o r  gross-up refund purposes. be determined based on whether 

o r  n o t  t h e  expense i s  embedded i n  t h e  u t i  1 i t y  ’ s  ra tes?  

A .  No. As s t a t e d  above, i n  general above t h e  l i n e  expenses are those 

prudent  regu la ted  expenses which are o rd ina ry  and necessary and used and 

u s e f u l  i n  t h e  p r o v i s i o n  o f  u t i l i t y  s e r v i c e .  Below t h e  l i n e  expenses are  

general l y  those expenses which are  n o n - u t i  1 i t y  re1 a ted ,  non-used and usefu l  , 

o r  expenses which are  s p e c i f i c a l l y  d isa l lowed.  The above or  below t h e  l i n e  

c l a s s i f i c a t i o n  o f  expenses i s  made i n  order  t o  determine whether an expense 

should be recovered i n  t h e  u t i l i t y ’ s  r a t e s .  I n  f a c t .  an expense i s  inc luded 

i n  a u t i l i t y ’ s  ra tes  only  a f t e r  i t  has been determined t o  be an above t h e  l i n e  

expense. The na tu re  o f  an expense determines i t s  above or  below t h e  l i n e  

c l a s s i f i c a t i o n :  no t  whether o r  no t  t h e  expense i s  embedded i n  t h e  u t i l i t y ’ s  

r a t e s .  There fore ,  an expense does no t  have t o  be embedded i n  a u t i l i t y ’ s  

ra tes  i n  order  f o r  i t  t o  be c l a s s i f i e d  as above t h e  l i n e .  

Q .  Does t h e  f a c t  t h a t  t h e  expenses may have generated losses which were 

subs id ized by t h e  s tockho lders ,  make a d i f f e r e n c e  i n  whether t h e  expenses 

should be c l a s s i f i e d  above t h e  l i n e  o r  below t h e  l i n e ?  

A. No. Again, as prev ious ly  s t a t e d ,  an expense i s  genera l l y  determined t o  

be above o r  below t h e  l i n e  based on whether i t  meets t h e  c r i t e r i a  f o r  above 
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t he  1 i n e  c l a s s i f i c a t i o n ;  not  based on whether t h e  u t i  1 i t y  generated opera t i ng  

income o r  losses.  U t i l i t i e s  r o u t i n e l y  experience f l u c t u a t i o n s  both up and 

down i n  t h e i r  annual expenses. However. s ince r a t e s  a r e  s e t  on a p rospec t i ve  

b a s i s .  i t  i s  assumed t h a t  even w i t h  those expected f l u c t u a t i o n s ,  t h e  r a t e s  

w i l l  cont inue t o  a l l o w  t h e  u t i l i t y  t o  recover i t s  prudent u t i l i t y  r e l a t e d  

expenses and an oppor tun i t y  t o  recover a fair r e t u r n  on i t s  used and used 

investment .  Notwithstanding t h a t ,  sometimes t h e  increase i n  expenses i s  

g r e a t e r  than the  increase i n  revenues and as a r e s u l t ,  t h e  r a t e s  do no t  

genera te  s u f f i c i e n t  revenues t o  a l l o w  t h e  u t i l i t y  t o  recover i t s  prudent 

c o s t s .  and t h e  u t i  1 i t y  t h e r e f o r e  experiences losses.  However, t h e  u t i  1 i t y  

)as t h e  oppor tun i t y  t o  request compensatory r a t e s  whenever 1 t s  revenues f a 1  1 

shor t  o f  covering i t s  expenses. The u t i l i t y  may o r  may n o t  seek such r e l i e f .  

Nevertheless, the u t i l i t y  would s t i l l  be required t o  r e p o r t  a l l  of i t s  u t i l i t y  

r e l a t e d  expenses i n  i t s  Annual Report and no t  merely those expenses t h a t  a r e  

embedded i n  i t s  r a t e s .  A f t e r  a l l ,  u t i l i t y  revenues a l s o  r o u t i n e l y  increase 

as a r e s u l t  o f  customer growth and indexes and pass-throughs. However, t h e  

u t i l i t y  would not be allowed t o  repo r t  on ly  those revenues t h a t  e x i s t e d  d u r i n g  

i t s  l a s t  r a t e  case. Therefore,  even i f  losses are generated, t h e  expenses 

would s t i l l  be c l a s s i f i e d  above t h e  l i n e  f o r  Annual Report and gross-up re fund  

purposes i f  t h e  expenses met t h e  c r i t e r i a  f o r  above t h e  l i n e  c l a s s i f i c a t i o n .  

The e f f e c t  o f  not  i nc lud ing  t h e  expenses above t h e  l i n e  would be t o  s h i f t  t h e  

above the  l i n e  losses below t h e  l i n e .  This  would v i o l a t e  t h e  requirements o f  

Order No. 23541 which c l e a r l y  s t a t e s  t h a t  u t i l i t i e s  should o f f s e t  

j u r i s d i c t i o n a l ,  above t h e  l i n e  n e t  ope ra t i ng  losses against  C IAC income. 

Q .  Has s t a f f  changed i t s  p o l i c y  o f  determin ing what should be i nc luded  
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above t h e  l i n e  and below t h e  l i n e  i n  gross-up refund computations? 

A .  No, s t a f f  has no t  changed i t s  p o l i c y .  As s ta ted  above, t h e  

c l a s s i f i c a t i o n  o f  expenses t o  above o r  below the  l i n e  operat ions i s  determined 

based on whether t h e  expense meets t h e  c r i t e r i a  f o r  above t h e  l i n e  

c l a s s i f i c a t i o n ;  not  on whether t h e  expense i s  embedded i n  t h e  u t i l i t y ’ s  ra tes  

o r  t h e  u t i l i t y  generated ne t  opera t ing  income o r  l osses .  There fore ,  those 

cases i n  which expenses were c l ’ a s s i f i e d  above t h e  l i n e  f o r  Annual Report 

purposes,  bu t  below t h e  l i n e  f o r  gross-up refund purposes, because t h e  

expenses were not  embedded i n  the  u t i  1 i t y ’ s  ra tes ,  were processed i n c o r r e c t l y ,  

I f  an expense meets t h e  c r i t e r i a  f o r  above t h e  l i n e  c l a s s i f i c a t i o n  f o r  Annual 

Report purposes, it should l i kew ise  be c l a s s i f i e d  as above t h e  l i n e  f o r  gross-  

up re fund purposes. Therefore,  s t a f f  i s  no t  changing p o l i c y ,  r a t h e r ,  s t a f f  

has co r rec ted  an i n c o r r e c t  method o f  a l l o c a t i n g  t h e  expenses i n  t h e  gross-up 

refund computation; i . e . ,  s t a f f  has a l l o c a t e d  expenses i n  t h e  gross-up re fund 

computation consis tent  w i t h  t h e  way t h e  expenses were a l l o c a t e d  i n  t h e  Annual 

Repor ts .  

Q .  Do you b e l i e v e  t h a t  s t a f f  was i ncons is ten t  i n  app ly ing  i t s  p o l i c y  o f  

determin ing what should be above t h e  l i n e  and below t h e  l i n e  i n  t h e  gross-up 

re fund computation f o r  Gul f U t i  1 i t y ?  

A. No. While I was no t  i nvo l ved  i n  t h e  process ing o f  t h e  G u l f  case. a 

rev iew o f  t h e  working f i l e  i n d i c a t e s  t h a t  i n  1996, G u l f  inc luded o f f i c e r s  

sa la ry  o f  $29,856 and chemicals t o t a l l i n g  $29,543 below t h e  l i n e  f o r  gross-up 

refund purposes. The u t i l i t y  inc luded these amounts above t h e  l i n e  f o r  Annual 

Report purposes. However, a1 though these amount were inc luded above t h e  1 i ne 

i n  G u l f ’ s  Annual Repor t ,  they  had been s p e c i f i c a l l y  d isa l lowed by Commission 
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o r d e r .  As such, they should have been c l a s s i f i e d  below t h e  l i n e  f o r  Annual 

Report  purposes. As p rev ious l y  s t a t e d ,  below t h e  1 i ne expenses i n c l u d e  

amounts t h a t  have s p e c i f i c a l l y  been d isa l lowed by t h e  Commission. F u r t h e r ,  

s ince  t h e  u t i l i t y  had not  indexed those amounts - -  and received improper 

revenues,  I b e l i e v e  t h e i r  i n c l u s i o n  below t h e  l i n e  f o r  gross-up re fund  

purposes was approp r ia te ,  and s t a f f  was no t  i n c o n s i s t e n t  i n  app ly ing  i t s  

p o l i c y  o f  determin ing what shoul'd be inc luded above t h e  l i n e  and below t h e  

l i n e  i n  t h e  gross-up refund computation. 

Q .  What i s  t h e  purpose o f  t h e  gross-up refund a n a l y s i s .  and why i s  t h e  

approp r ia te  a l l o c a t i o n  o f  expenses between above t h e  l i n e  and below t h e  l i n e  

operat ions necessary i n  performi ng t h a t  ana lys i  s?  

A. Order No. 23541 states t h a t  as a t h r e s h o l d .  a u t i l i t y  should be ab le  t o  

demonstrate the  existence o f  an actual t a x  l i a b i l i t y  on a regu la ted .  above t h e  

l i n e  b a s i s .  The order  a l s o  s t a t e s  t h a t  gross-up has a s p e c i f i c  purpose - 

payment o f  t h e  t a x  l i a b i l i t y  associated w i t h  t h e  c o l l e c t i o n  o f  C I A C .  Order 

No. 16971 prov ides t h a t  annual ly  f o l l o w i n g  t h e  p repara t i on  and f i l i n g  o f  t h e  

u t i  1 i t y ' s  annual Federal and S t a t e  income t a x  r e t u r n s ,  a determinat ion s h a l l  

be made as t o  the  actual Federal and State income t a x  expense t h a t  i s  d i r e c t l y  

a t t r i b u t a b l e  t o  t h e  i n c l u s i o n  o f  CIAC income f o r  t h e  t a x  year .  I n  a d d i t i o n ,  

Orders Nos. 16971 and 23541 prov ide  t h a t  gross-up amounts i n  excess o f  a 

u t i l i t y ' s  ac tua l  t a x  l i a b i l i t y  r e s u l t i n g  from i t s  c o l l e c t i o n  o f  C I A C  should 

be refunded on a p r o  r a t a  bas i s  t o  those persons who c o n t r i b u t e d  t h e  taxes.  

In orde r  t o  determine t h e  above t h e  l i n e  t a x  l i a b i l i t y  associated w i t h  

t h e  c o l l e c t i o n  o f  CIAC and t h e  amount o f  re fund :  L e . ,  taxes c o l l e c t e d  i n  

excess o f  t h e  t a x  l i a b i l i t y ,  i f  any, i t  i s  necessary t o  perform a gross-up 
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refund ana lys is ,  w i t h  the  appropr iate a1 l o c a t i o n  o f  expenses between above and 

below t h e  l i n e  opera t ions .  

Q .  

50 percent  o f  t h e  l e g a l  and account ing fees i ncu r red  by t h e  u t i l i t y ?  

A. No. The Commission has considered on severa l  occasions, t h e  ques t ion  

o f  whether an o f f s e t  should be al lowed pursuant t o  t h e  orders governing C I A C  

g ross -up .  I n  t h e  f o l l o w i n g  orders .  t h e  Commission accepted t h e  u t i l i t y ’ s  

s e t t l e m e n t  proposals t h a t  50 percent  o f  t h e  l e g a l  and account ing cos ts  be 

Should North F o r t  Myers be al lowed t o  o f f s e t  C I A C  gross-up refunds by 

o f f s e t  aga ins t  t h e  re fund amount: 

DOCKET N O .  

961 077 - SU 

961 237 - SU 

961152-SU 

961076-WS 

970275 -WS 

970559-SU 

980076-SU 

971529-WS 

971658 -SU 

980178 -SU 

931141-WS 

980504 - WS 

990744 -SU 

991576 - WS 

ORDER NO.  

PSC-97 -0647 -FOF-SU 

PSC-97 - 0648- FOF-SU 

PSC -97 - 0656-AS -SU 

PSC-97 - 0657 - A S -  WS 

PSC -97 - 0816- FOF -WS 

PSC -97 - 1349- FOF -SU 

PSC-98- 0316-AS-SU 

PSC -98 - 0319-AS -WS 

PSC-98-0320 -AS -SU 

PSC-98- 0370-FOF-SU 

PSC-98-0445-AS-WS 

PSC-98-0750-AS-WS 

PSC-99-1748-PAA-SU 

PSC-99-2370 - PAA- ws 

ISSUED 

06/06/97 

06/06/97 

061 09/97 

06/09/97 

07/07/97 

101 27/97 

02/23/98 

021 231 98 

021 23/98 

03/06/98 

031 301 98 

061 01 198 

09/07/99 

12/06/99 

UT I L I TY NAME 

Eagle Ridge U t i l .  

Forest  U t i  1 i t  i es 

Hudson U t i  1 i t i  es 

Hydratech U t i  1 i t i e s  

Hydratech U t i  1 i t i  es 

Hudson U t i  1 i t i  es 

Hudson U t i  1 i t i  es 

Aloha U t i l i t i e s  

Forest  U t i l i t i e s  

Eagle Ridge U t i  1 . 

Parkland U t i l i t i e s  

Hydratech U t i l i t i e s  

Fountain Lakes 

Parkland U t i l i t i e s  

I n  t h e  above cases, t h e  Commission recognized t h a t  acceptance o f  t h e  u t i l i t y ’ s  

request would avoid the  subs tan t i a l  cos t  assoc iated w i t h  a hear ing ,  which may 
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have i n  f a c t  exceeded t h e  amount o f  t h e  l e g a l  and account ing costs  t o  be 

recovered. It was noted t h a t  t h e  actual  costs associated w i t h  making t h e  

refunds were no t  i nc luded  i n  t h e  c a l c u l a t i o n s  and would be absorbed by t h e  

u t i l i t y .  F u r t h e r ,  t h e  Commission considered t h e  u t i l i t y ’ s  request t o  be a 

reasonable “middle ground;”  t h e r e f o r e ,  w h i l e  n o t  adopt ing t h e  u t i l i t y ’ s  

p o s i t i o n ,  t he  Commission accepted t h e  u t i l i t i e s ’  request t h a t  t hey  be al lowed 

t o  o f f s e t  50 percent o f  t h e  l e g a l  and accounting fees against  t h e  refund.  

Unl i ke the cases referenced above. t h i s  case i s  proceedi ng through t h e  hear ing 

process: t h e r e f o r e ,  I do no t  b e l i e v e  t h a t  an o f f s e t  would be approp r ia te .  

I n  add i t i on ,  i t  should be noted t h a t  Orders Nos. 16971 and 23541 do no t  

provide f o r  t he  n e t t i n g  o f  costs  i n c u r r e d  w i t h  f i l i n g  gross-up refund repo r t s  

w i t h  the  excess gross-up c o l l e c t i o n s  re fund .  Those orders s p e c i f i c a l l y  s t a t e  

t h a t  “ a l l  gross-up amounts i n  excess o f  a u t i l i t y ’ s  actua l  t a x  l i a b i l i t y  

r e s u l t i n g  from i t s  c o l l e c t i o n  o f  C I A C  should be refunded on a p r o  r a t a  bas is  

t o  those persons who c o n t r i b u t e d  t h e  t a x e s . ”  

Therefore,  I b e l i e v e  t h a t  once t h e  c o n t r i b u t o r s  have p a i d  t h e  gross-up 

taxes on t h e  C I A C ,  t h e  c o n t r i b u t o r s  have f u l  f i  1 l e d  t h e i  r ob1 i g a t i o n  under 

Orders Nos. 16971 and 23541. F u r t h e r ,  s ince those orders a l s o  p rov ide  t h a t  

gross-up i n  excess o f  t h e  u t i l i t y ’ s  actua l  t a x  l i a b i l i t y  be refunded on a p r o  

r a t a  basis t o  those persons who contr ibuted the  taxes,  I b e l i e v e  t h a t  once t h e  

t a x  l i a b i l i t y  i s  determined, i t  i s  t h e  r e s p o n s i b i l i t y  o f  t h e  Commission t o  

ensure t h a t  excess payments o f  C IAC taxes a re  refunded i n  compliance w i t h  

those o rde rs .  Therefore,  I do n o t  b e l i e v e  t h a t  a r e d u c t i o n  i n  t h e  amount o f  

refund a con t r i bu to r  i s  e n t i t l e d  t o  rece ive  as a r e s u l t  o f  h i s  overpayment o f  

gross-up taxes i s  app rop r ia te .  
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The l e g a l  and account ing costs  associated w i t h  prepar ing t h e  gross-up 

repor ts  were incurred t o  sat  i sfy  regul  a to ry  requi  rements : t h e r e f o r e ,  I do no t  

b e l i e v e  t h a t  t h e  c o n t r i b u t o r s  should be h e l d  respons ib le  f o r  those expenses. 

I b e l i e v e  t h a t  t h i s  s i t u a t i o n  i s  s i m i l a r  t o  when a u t i l i t y  f i l e s  f o r  an 

i ncrease i n  se rv i ce  avai 1 abi 1 i t y  charges. The cos ts  o f  processing t h e  

u t i l i t y ' s  se rv i ce  a v a i l a b i l i t y  case are  borne by t h e  general body o f  

ra tepayers ,  a l though t h e  charges are  se t  f o r  f u t u r e  customers o n l y .  I view 

the  account ing and l e g a l  costs  i ncu r red  i n  p repar ing  and processing t h e  CIAC 
gross-up repor ts  as a necessary cost  o f  doing business, and a s  such, I b e l i e v e  

t h a t  i t  i s  app rop r ia te  f o r  t he  u t i l i t y  t o  seek recovery o f  those amounts i n  

a r a t e  proceeding. Because u n l i k e  the  o the r  cases. t h i s  case i s  i n  f a c t  

proceeding through t h e  hear ing process,  I do no t  b e l i e v e  t h a t  t h e  u t i l i t y  

should be a l lowed t o  o f f s e t  t he  CIAC gross-up refunds by 50 percent o f  t h e  

1 egal and account i  ng fees i ncu r red .  

Q .  

A. Yes. 

Does t h i s  conclude your test imony? 
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