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CASE BACKGROUND 

Friends of the Aquifer, Inc., ("the petitioner") filed a 
Petition to Initiate Rulemaking on November 23, 1999. A petition 
to intervene was filed on December 20, 1999, by Buccaneer Gas 
Pipeline Co., L.L.C. ("Buccaneer") . At the agenda conference on 
December 21, 1999, Friends of the Aquifer agreed to waive the 30-  
day statutory time for the Commission to act on its petition in 
order for Friends of the Aquifer to respond to the petition to 
intervene. The Commission deferred further consideration of the 
rulemaking petition until the January 18, 2000, agenda conference. 
No response to Buccaneer's petition to intervene was filed within 
the time authorized and an order granting the intervention was 
issued on January 4, 2000. 

On January 5, 2000, Friends of the Aquifer, Inc., filed an 
Amended Petition to Initiate Rulemaking. (Attachment 1) The 
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petitioner proposes that the Commission adopt rules establishing 
safety and environmental standards for intrastate and interstate 
natural gas pipelines and pipeline facilities. Buccaneer filed a 
response on January 13, 2000, opposing the petition. (Attachment 
2) The Commission deferred a decision on the original petition at 
the January 18, 2000, agenda conference. Pursuant to the 
petitioner's request, this item was again deferred to the February 
29, 2000, agenda. 

DISCUSSION OF ISSUES 

ISSUE 1: Should the Commission grant the amended petition by 
Friends of the Aquifer, Inc., to initiate rulemaking to adopt rules 
stating that it will propose further rules governing safety and 
environmental standards for intrastate and interstate natural gas 
pipelines and pipeline facilities? 

RECOMMENDATION: No, the Commission should deny the amended 
petition. To the extent that the Commission has jurisdiction and 
the authority to adopt rules regulating gas pipelines, it has done 
so. 

STAFF ANALYSIS: The petitioner requests the Commission to adopt 
two rules. The first rule provides: 

The Florida Public Service Commission accepts 
the delegation by the United States Department 
of Transportation, pursuant to 49 U.S.C.A. 5 
60105, to regulate Florida natural gas 
pipelines and pipeline facilities. The 
Commission will proceed to propose rules 
necessary to ensure the safe construction and 
operation of Florida natural gas pipelines and 
pipeline facilities. The Public Service 
Commission recognizes that its acceptance of 
such delegation is necessary for the 
protection of persons and the environment from 
the risks of harm presented by the 
construction and operation of natural gas 
pipelines in Florida. 

(Petition at 11) The second rule requested by the petitioner 
provides : 

The Florida Public Service Commission accepts 
the authority granted to it pursuant to 49 
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u.s.C.A. 5 60106 to enter into an agreement 
with the United States Department Of 
Transportation to implement the Federal 
Hazardous Liquid Pipeline Act with respect to 
intrastate and interstate pipeline facilities 
located within the State of Florida, to the 
extent authorized by certification or 
agreement with the Secretary under 49 U.S.C.A. 
5 60106. To carry out its responsibilities in 
implementing the Act, the PSC shall have the 
same powers act (sic) as given to the 
Secretary under the Federal Hazardous Liquid 
Pipeline Act. The PSC will forthwith initiate 
negotiations with the United States Department 
of Transportation in order to reach such an 
agreement. The Public Service Commission 
recognizes that its entry into such an 
agreement is necessary for the protection of 
persons and the environment from the risks of 
harm presented by the construction and 
operation of natural gas pipelines in Florida. 

(Petition at 12) 

The premise for this proposal is the petitioner’s assertion 
that the Commission is responsible for the promulgation and 
enforcement of safety and environmental standards for intrastate 
natural gas pipelines and pipeline facilities. (Emphasis added.) 
Although the amended petition acknowledges that the Commission has 
adopted Chapter 25-12, Florida Administrative Code, titled “Safety 
of Gas Transportation by Pipeline”, the petitioner asserts that the 
rules are deficient because they do not address any environmental 
risks presented by natural gas pipelines in Florida. The 
petitioner further asserts that in order for the Commission to 
discharge its regulatory obligations under Florida law, it is 
required to enforce the environmental requirements of the Federal 
Hazardous Liquid Pipeline Act. (Petition at 8) 

First, by protecting life and property from the unintentional 
release of natural gas, the Commission‘s natural gas pipeline 
safety rules act to safeguard the environment. The petitioner is 
mistaken, however, that section 368.03, Florida Statutes, delegates 
to the Commission the authority or responsibility to promulgate 
environmental standards for natural gas pipelines. That section, 
and section 368.05, prescribing the Commission’s jurisdiction, 
authorizes the Commission to prescribe safety standards for the 
design and construction of natural gas pipelines and their 
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operation and maintenance. The Commission has implemented this 
statute by adopting Chapter 25-12, Florida Administrative Code, and 
it employs six full-time gas safety engineers to inspect pipelines 
and enforce the rules. In addition, contrary to petitioner's 
assertion, the Commission's enforcement of its safety regulations 
is not "substantially unfunded." Inspections are made of all 
operations under the Commission's jurisdiction and the Commission 
collects regulatory assessment fees to fund its activities pursuant 
to sections 350.113 and 366.14, Florida Statutes, and Rule 25- 
7.0131, Florida Administrative Code. No discernible purpose would 
be served in adopting another rule to state that "[tlhe Commission 
will proceed to propose rules necessary to ensure the safe 
construction and operation of Florida natural gas pipelines and 
pipeline facilities." 

Second, it is unclear why the Commission should adopt a rule 
accepting delegation from the United States Department of 
Transportation (USDOT). The Commission cannot by rule expand its 
jurisdiction beyond that which is provided by Florida Statute. In 
addition, no rule is required for the Commission to seek and obtain 
certification by USDOT in order to enforce its safety regulations 
or the federal safety regulations that the Commission has 
incorporated into its rules. The Commission's pipeline safety 
program is already certified by the USDOT pursuant to 49 U.S.C. § 
60105 and has been since 1971, contrary to the petitioner's 
assertion. (Attachment 3) 

Third, as Buccaneer asserts in it response, numerous other 
laws govern the siting of pipelines and the environmental aspects 
of pipeline construction and operations, and agencies other than 
the Commission are charged with administering and enforcing those 
laws. (Buccaneer Response at 3-4) It is therefore misleading for 
the petitioner to make the blanket assertion that absent the 
Commission's adoption of the requested rules, pipelines will avoid 
regulation designed to address environmental concerns. In 
addition, 49 U.S.C. § 60108 requires the Secretary of the USDOT to 
inspect and require testing of pipeline facilities that are not 
covered by a certification under 49 U.S.C. § 60105 or an agreement 
under 49 U.S.C. § 60106. Thus, to the extent the Commission or 
another agency of the state is not certified or does not enforce 
the federal regulations pertaining to the environmental standards 
prescribed under 49 U.S.C. 5 60101 et seq., the USDOT has that 
duty. 

Fourth, the Commission does not have jurisdiction over 
hazardous liquid pipelines. To the extent the petitioner is asking 
the Commission to regulate hazardous liquid pipelines in addition 
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to natural gas pipelines, the Commission cannot by rule expand its 
jurisdiction beyond what Florida Statutes provide. 

In its amended petition, the petitioner suggests that the 
Commission consider several other states’ regulations and attaches 
copies of Virginia, California, and Washington laws. The fact that 
several other state legislatures have chosen to implement federal 
pipeline regulations, howeJer, has no relevance to this 
Commission’s regulatory authority. 

In summary, to the extent the Commission has the jurisdiction 
to regulate gas pipelines, it is exercising that jurisdiction and 
has adopted comprehensive rules. The Commission should deny the 
amended petition of Friends of the Aquifer, Inc. 

ISSUE 2: Should this docket be closed? 

RECOMMENDATION: Yes. 

STAFF ANALYSIS: If the Commission accepts staff’s recommendation 
in Issue 1, the docket should be closed. 

CTM/ 
Attachments 
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AMENDED PETITION TO INITIATE RULEMAKING 

COMES NOW the Petitioner, Friends of the Aquifer, hc., and, pursuant to Fla. Stat. 

Ann cj  120.54(7), petitions the Florida Public Service Commission ("PSC") to adopt the rules 

necessary to. establish safety and environmental standards and regulatory programs for 

intrastate and interstate natural gas pipelines and pipeline facilities located within the State 

of Florida. In order to establish such safety and environmental standards and regulatory 

programs, the Petitioner requests that the PSC adopt the rules necessary to accept delenation 

from the United States Department of Transportation, Office of Pipeline Safety, to implement 

the Federal Hazardous Liquid Pipeline Act, 49 U.S.C. 60101 et,s'eq. ("the Act"). 

Currently, there are insufficient safety and environmental standards and regulatory programs 

with respect to intrastate and interstate natural gas pipelines and pipeline facilities located 

YA j i t h i n  the State of Florida to ensure the health and welfare of the citizens of Florida and to 
.&=F A-4 a= cw z r o t e c t  the environment of this state. In support hereof, the Petitioner alleges the following: 
5-n 

2s 
m s  - 
t9C - The Petitioner, a public-interest corporation consisting of concemed Florida R m .  
' J " W d t i z e n s ,  has a substantial interest in the adoption of the p r m w w A 5 k i n .  In 
OTH -R€CEIVED & FILED 

aA0 )_I 

1. 

00 I38 JAN-58 6 
L FPSC-RECORO:/REFORTIHC FPSC-BUREAU OF RECORDS 



the absence ofthe requested rules, the health and safety of the citizens of Florida, as well as 

the environment of this state, will be jeopardized due to inadequate regulation of the safety 

and environmental integnty of intrastate and interstate natural gas pipelines and pipeline 

facilities located in Florida. 

2.  The responsibility to promulgate and to enforce safety and environmental 

standards with respect to Florida intrastate natural gas pipelines and pipeline facilities is 

conferred at the state level by Fla. Stat. Ann. 8 368.03, which authorizes the PSC to establish 

standards for the installation, operation, and maintenance of natural gas transmission and 

distribution systems, including gas pipelines, gas compressor stations, gas metering and 

regulating stations, gas mains, gas services up to the outlet of the customer's meter set 

assembly, gas-storage equipment of the closed-pipe type, and gas storage lines. Fla. Stat. 

Ann. 8 368.03 states that it is intended that the requirements of the rules and regulations 

promulgated by the PSC be adequate for safety under conditions normally encountered in the 

gas industry. Fla. Stat. Ann. 8 368.05 confers jurisdiction upon the PSC over all persons, 

corporations, partnerships, associations, public agencies, municipalities,hnd other legal 

entities engaged in the operation of gas transmission or distribution facilities with respect to 

rules and regulations goveming standards established by the PSC pursuant to Fla. Stat. Ann. 

8 368.03. 

3. The authority to promulgate and to enforce safety and environmental standards 

with respect to Florida intrastate natural gas pipelines and pipeline facilities is conferred at 

the federal level by 49 U.S.C.A. $9 60105 and 60109, which are part of the Federal 
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Hazardous Liquid Pipeline Act. The Act was adopted by Congress to establish and to 

enforce safety and environmental standards for both intrastate and interstate natural gas and 

hazardous liquid pipelines and pipeline facilities. The Act was intended to protect citizens 

of a state by requiring that the responsible federal or state regulatory authority promulgate 

regulations to ensure that natural gas pipelines and pipeline facilities are constructed and 

operated safely and with adequate concem for the environment. Pursuant to $60 105, a state 

agency having regulatory jurisdiction over safety standards and practices relating to intrastate 

pipeline facilities or pipeline transportation is authorized to adopt standards applicable to the 

construction and operation of intrastate natural gas pipelines and pipeline facilities. The 

jurisdiction conferred upon the PSC by Florida law to promulgate regulations for natural gas 

pipelines makes the PSC a responsible state authority pursuant tu the requirements of the 

Federal Hazardous Liquid Pipeline Act. 

4. 49 U.S.C.A. 4 60106 provides that if the United States Secretary of 

Transportation does not receive a certification from the responsible state authority that such 

authority is asserting regulatory jurisdiction over pipeline facilities or pipelfle transportation 

within its jurisdiction, then the Secretary may make an agreement with a state authority 

authorizing it to take necessary action with respect to standards for pipeline facilities and 

pipeline transportation. The Secretary of Transportation has not received such a certification 

tiom any responsible Florida state authority. The jurisdiction conferred upon the PSC by 

Florida law to promulgate regulations for natural gas pipelines makes the PSC a responsible 

state authority pursuant to $60106. 

a3 



5. There are no existing regulations that cover the complete risk of harm 

presented by natural gas pipelines located in Florida. The regulations promulgated by the 

PSC at Fla. Admin. Code Ann. r. 25-12.001 et seq. relate generally to the design, 

construction, installation, and testing of natural gas pipelines, and deal with such matters as 

required construction materials, design requirements relating to valves and joints, corrosion 

resistance, leak surveys and gas leak reports, odorization, and accident reports. They do not 

address any environmental risks presented by natural gas pipelines in Florida. The 

regulations in Fla. Admin. Code AM. r. 25-12.001 et seq. incorporate by reference the 

federal regulations in 49 C.F.R. Parts 191, 192, and 199 (1998). The regulations in 49 C.F.R. 

Part 191 address reports required of pipeline operators. The regulations in 49 C.F.R. Part 

192 are similar to the PSC regulations referenced above, in that they set forth standards for 

gas pipeline materials, design, construction, corrosion control, testing, operation, and 

maintenance. The regulations in Part 199 set forth drug and alcohol testing requirements for 

personnel operating covered facilities. The federal regulations incorporated by the PSC do 

not address any environmental risks presented by natural gas pipelines inporida 

6.  By coninst, the Federal Hazardous Liquid Pipeline Act sets forth standards that 

require the issuance of criteria for identifying ( I )  each hazardous liquid pipeline facility, 

whether otherwise subject to the Act, that crosses waters where a substantial likelihood of 

commercial navi-on exists or that is located in an area described in the criteria as a high- 

density population area and (2) each hazardous liquid pipeline facility and gathering line, 

whether otherwise subject to the Act, located in an area that the Secretary of Transportation, 



in consultation with the Administrator ofthe Environmental Protection Agency, descnbes 

as unusually sensitive to environmental damage if there is a hazardous liquid pipeline 

accident, 49 U.S.C.A. 4 60109(a). Section 60109(b) provides that, when describing areas 

that are unusually sensitive to environmental damage if there is a hazardous liquid pipeline 

accident, the govemment must consider areas where a pipeline rupture would likely cause 

permanent or long-term environmental damage, including ( I )  locations near pipeline rights- 

of-way that are critical to drinking water, including intake locations for community water 

systems and critical sole source aquifer protection areas and (2) locations near pipeline 

rights-of-way that have been identified as critical wetlands, riverine or estuarine systems, 

national parks, wilderness areas, wildlife preservation areas or refiges, wild and scenic 

rivers, or critical habitat areas for threatened and endangered species. The current PSC and 

incorporated federal regulations do not cover such environmental concerns and the 

substantial risk of environmental harm presented by interstate and intrastate natural gas 

pipelines located in Florida, 

7. In determining how to discharge its responsibility under the F&eral Hazardous 

Liquid Pipeline Act to protect the welfare and safety of the citizens of Florida and the 

environment ofthe state with respect to natural gas pipelines, the PSC may wish to consider 

the regulations of other states, For example, the Commonwealth of Virginia has enacted a 

system whereby the responsible state authority must accept the delegation to regulate 

hazardous liquid pipelines pursuant to the federal Act. (See V a  Code Ann. g 56-553 et seq. 

(Michie 1995) (attached as Exhibit A). Under the Virginia Act, the State Corporation 



Commission is authorized to act for the United States Secretary of Transportation to 

implement the federal Act with respect to intrastate and interstate pipelines located within 

Virginia to the extent authorized by certification or agreement with the Secretary. In order 

to carry out its responsibilities, the State Corporation Commission is granted the same powers 

as the Secretary is gven under the federal Act. The Virginia regulatory system provides that, 

for purposes of intrastate pipelines, any person failing or refking to obey Commission orders 

relating to the adoption or enforcement of regulations for the design, construction, operation, 

and maintenance of pipeline facilities is subject to fines, as established by the federal Act. 

The Commission is also under a duty inspect hazardous liquid pipelines and is authorized to 

assess and to collect from every hazardous liquid pipeline operator an inspection fee to be 

used by the Commission in administering the regulatory program established by the Virginia 

Act. 

Similarly, the State of California has adopted a Pipeline Safety Act under which the 

responsible state authority is required to exercise exclusive authority over intrastate 

hazardous liquid pipelines and, to the extent authorized by agreement with #e United States 

Secretary of Transportation, may act as agent for the Secretary to implement the Federal 

Hazardous Liquid Pipeline Act and federal pipeline regulations as to portions of interstate 

pipelines located within Califomia. Cal. Gov't Code $ 51010 et seq. (West Supp. 1999) 

(attached as Exhibit B). The responsible state authority is required to adopt pipeline safety 

regulations in compliance with federal law, including, but not limited to, compliance orders, 

penalties, and inspection and maintenance provisions. The state authority is required to 

6 
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establish a Pipeline Safety Advisory Committee for purposes of informing local agencies and 

pipeline operators of changes in applicable laws and regulations affecting the operation of 

pipelines and of reviewing proposed hazardous liquid pipeline safety regulations adopted 

pursuant to the California Act. Pipeline operators are required to file with the responsible 

state authority various assessments regarding the inspection, maintenance, improvement, or 

replacement of pipelines. New pipelines are required to accommodate the passage of 

instrumented internal inspection devices, and operators are required to create leak mitigation 

and emergency response plans as the responsible state authority mandates. Moreover, the 

California Act recognizes that the protection of pipeline easements is essential to public 

safety and protection of the environment. Section 51014.6 prohibits any person, other than 

a pipeline operator, h m ,  among otherthings, (1) building a structure or improvement within 

a pipeline easement, (2) building any structure adjacent to a pipeline easement, if such 

construction would prevent complete and unimpaired access to the easement, and (3) 

planting any shrubbev or building any shielding on the pipeline easement that would impair 

the aerial observation of the easement. The California Act also requires thetkponsible state 

authority to conduct risk assessment studies regarding hazardous liquid pipelines located near 

rail lines and mandates that the responsible authority promulgate regulations designed to 

minimize pipeline accidents in such locations. In addition, the California Act contains 

provisions protecting public drinking water wells. Pipeline operators are required to tile 

reports in the event of any rupture, explosion, or fire involving a pipeline. As with the 



. 

Virginia Act, the California Act requires the payment of fees by pipeline operators for 

purposes of administering the Act. 

The State of Washington has promulgated regulations prohibiting the location of 

certain gas transmission facilities within specified distances of buildings used by persons. 

(See Exhibit C). 

8.  As demonstrated by the foregoing state regulation of pipelines, there are many 

aspects of regulation necessary for the protection of persons and the environment that are not 

contained in the PSC regulations and in the federal standards adopted by the PSC. For 

example, the PSC regulations do not undertake to enforce the provisions of the Federal 

Hazardous Liquid Pipeline Act, including the provisions for the protection of the 

environment. The federal Act defines hazardous liquid pipelines to include natural gas 

pipelines. The PSC is the agency that has been granted the authority by Florida law to 

regulate natural gas pipelines. Accordingly, in order to discharge its regulatory obligations, 

the PSC is required to regulate intrastate and interstate natural gas pipelines in Florida in 

order to enforce the environmental requirements of the federal Act. ,,' 
Moreover, the regulations adopted by the PSC do not establish a mechanism for 

informing local agencies and pipeline operators of changes in applicable laws and regulations 

affecting the operation of pipelines and of reviewing proposed hazardous liquid pipeline 

safety regulations. In addition, existing PSC regulations do not mandate the filing of 

assessments by gas pipeline operators regarding the inspection, maintenance, improvement, 

or replacement of pipelines for purposes of identifying facilities presenting a risk of harm to 



persons and to the environment. There are also no provisions requiring gas pipeline 

operators to design their pipelines in such a manner as to facilitate efficient and 

contemporaneous monitoring of pipeline failures or potential failures. Existing PSC 

regulations are silent with respect to activities potentially impinging upon gas pipeline 

easements, which may present a risk of h a m  to persons and to the environment, and with 

respect to the siting of gas pipelines near rail facilities and other installations increasing the 

risk of pipeline accidents and attendant harm to persons and to the environment. The PSC 

regulations contain no provision protecting public drinking water supplies 60m the risk of 

harm presented by natural gas pipelines. Finally, the PSC regulations leave safety and 

environmental enforcement substantially unfunded by not requiring pipeline operators to pay 

fees enabling safety and environmental inspections of gas pipeline facilities. 

9. On December 20, 1999, Buccaneer Gas Pipeline Company, L.L.C 

("Buccaneer") tiled a Petition to Intervene in the Petitionefs original Petition to Initiate 

Rulemaking before the PSC. Buccaneer alleged that its substantial interests would be 

affected by the rulemaking sought by the Petitioner because Buccaneerp  filed with the 

United States Federal Energy Regulatory Commission an application for a certificate of 

public convenience and necessity requesting authorization for the construction and operatron 

of a new natural gas pipeline and related facilities in Florida In its Petition to Intervene, 

Buccaneer asserts that it has selected "a potential route that seeks to avoid adverse 

socioeconomic and environmental impacts to the greatest extent possible." (Petition to 

Intervene 7 5). However, Buccaneefs filings with the PSC belie the allegedly minimal 

9 
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environmental effect of the project and make plain why the Petitioner seeks the PSC's 

regulatory assistance in protecting persons and the environment from the risks of harm 

presented by natural gas pipelines. (See Exhibit D). According to Buccaneer, the proposed 

natural gas pipeline would deliver 950 million cubic feet of natural gas to Florida. (Exhibit 

D at 3). The offshore portion of the project would require 400 miles of 36-inch diameter 

pipeline and would extend from a processing plant in Mobile County, Alabama to the west 

coast of Florida, just north of Tampa. (Id). The onshore portion of the project would bisect 

Florida, running flom the west coast to the Cape Canaveral area on the east coast, and would 

require approximately 250 miles of onshore pipe. (Id. at 3,6). The diameter of the pipeline 

built across Florida would vary &om 12 to 36 inches and would be buried, according to 

Buccaneer, with a minimum of three feet of ground cover. (Id. at 3). Buccaneer envisions 

14 delivery points in Florida, in Pasco, Polk, Osceola, Orange, Lake, Seminole, Volusia, 

Brevard, and Bay Counties. Buccaneer anticipates that a minimum, permanent easement of 

50 feet will be neceSSary to operate and to maintain the pipeline, but it also states that it may 

need to acquire an additional 35 feet of temporary right-of-way duringpe construction 

phase. (Id). 

10. Bwcan&s Petition to Intervene is evidence that existing regulations do not 

cover the full range of safety and environmental risks presented by the proposed project or 

by any natural gas pipeline in Florida According to Buccaneer, the adoption of new 

regulations during the course of the approval process for the proposed pipeline would create 

"uncertainty as to the regulatory scheme with which Buccaneer's pipeline will eventually 



have to comply " (Petition to Intervene 7 7) Such uncertainty would anse because existing 

regulations do not address the environmental and safety concerns encompassed by the 

Federal Hazardous Liquid Pipelme Act. Buccaneer's Petition to Intervene also demonstrates 

the urgency with which new regulations are required. If the PSC, as the state agency having 

the duty to regulate natural gas pipelines in Florida, waits until after the completion of a 

major gas pipeline project, like that proposed by Buccaneer, to issue the regulations 

necessary to protect persons and the environment from the risk of harm presented by gas 

pipelines, then it will be much more difficult, if not impossible, to impose effective 

regulations in the future. 

1 1. For all the foregoing reasons, the Petitioner requests that the PSC accept the 

delegation conferred upon it by 49 U.S.C.A. $60105, as the responsible state authority, to 

promulgate regulations necessary to accomplish the purposes of the Federal Hazardous 

Liquid Pipeline Act. 

12. The rule proposed by the Petitioner with respect to the PSC's acceptance of the 

federal delegation to regulate Florida intrastate pipelines and pipeline facihes is as follows: 

The Florida Public Service Commission accepts the delegation by the United 
States Department of Transportation, pursuant to 49 U.S.C.A. # 60105, to 
regulate Florida natural gas pipelines and pipeline facilities. The Commission 
will proceed to propose rules necessary to ensure the safe construction and 
operation of Florida natural gas pipelines and pipeline facilities. The Public 
Service Commission recognizes that its acceptance of such delegation is 
necessary for the protection of persons and the environment from the risks of 
harm presented by the construction and operation of natural gas pipelines in 
Florida. 



13. Moreover, the Petitioner requests that the PSC adopt the rules necessary to act 

for the United States Secretary of Transportation to implement the Federal Hazardous Liquid 

Pipeline Act with respect to intrastate and interstate natural gas pipelines located within the 

State of Florida, to the extent authorized by certification or agreement with the Secretary 

pursuant to 49 U.S.C.A. $60106. The Petitioner requests that such rules provide that the 

PSC will have the same powers as given to the Secretary under the Fed& Hazardous Liquid 

Pipeline Act to cany out its responsibilities in implementing the Act. 

14. The rule proposed by the Petitioner with respect to the PSC's entry into an 

agreement with the United States Department ofTranspottatim under $60106 is as follows: 

The Florida Public Service Commission accepts the authority granted to it 
pursuant to 49 U.S.C.A. 8 60106 to enter into an agreement with the United 
States Department of Transportation to implement the Federal Hazardous 
Liquid Pipeline Act with respect to intrastate and interstate pipeline facilities 
located within the State of Florida, to the extent authorized by certification or 
agreement with the Secretary under 49 U.S.C.A. $60106. To cany out its 
responsibilities in implementing the Act, the PSC shall have the same powers 
act as given to the Secretary under the Federal Hazardous Liquid Pipeline Act. 
The PSC will forthwith initiate negotiations with the United States Department 
of Transportation in order to reach such an agreement. The Public Service 
Commission recognizes that its entry into such an agreement is n y q  for 
the protection of persons and the environment from the risks of harm presented 
by the construction and operation of natural gas pipelines in Florida. 
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Respectfully submitted, 

A,R, /<.3& 
ohn K. Folsom w Florida Bar#25614 

424 East Call Street 
Tallahassee, Florida 3230 1 
(850) 224-7192 
(850) 224-9032 fax 

Attorney for Petitioner, 
Friends of the Aquifer, Inc. 

CERTLFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing Amended Petition to 
Initiate Rulemaking has been provided via regular U.S. Mail on this e day of January, 
2000, to the following: 

Christiana Moore 
Division of Appeals 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399 

Richard D. Melson 
Richard S. Brightman 
Hopping, Green, Sams & Smith 
P.O. Box 6526 
Tallahassee, FL 323 14 
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A T T A C H M E N T  2 

eALP" A. DEYEO 
T1&NDOLPH M .  G IDDINGS 
W I L L I A M  *. GREEN 
**DE L. HOPI l ING 
G A R Y  K .  H U N T E R .  J R .  
J O N * T * A N  7. , O * N S O N  
LEiOH H. K E L L E I T  
eOaER1T A .  *(*.LINING 
F R A N K  E. M A T T H E W S  
R1ICHARO 0 .  M C L S O N  
ANGEL*  R .  WORRCSON 
S H A N N O N  L.  NOVEY 
L R l C  1. O W E N  

HOPPING GREEN SAMS 6 SMITH 
PROFESSIONAL ASSOCIATION 

ATTORNEYS A N D  C O U N S E L O R S  

123 SOUTH CALHOUN STREET 

POST OFFICE BOX E528 

T A L L A H A S S E E .  F L O R I D A  32314 

18501 2 2 2  7 5 0 0  

FAX 18S01 224-85S1 

FAX 18501 425.341s 

Writer's Direct Dial No. 
(850) 425-2341 

January 13,2000 

O**"  ". P E e K O  
Y I C M A E L  P .  P E T S O V I C H  
D A V I D  L.  P O W E L L  
W l L L l A Y  0. P R E S T O H  
C A R O L I N  5 .  SAEPPLE 
OOUCLAS 5 .  R O B E R T S  
0. XENT S I F R I E T  
G A R Y  P .  S A Y S  
T i M O T U I  G .  S C H D E N V A L O E R  
9 0 0 E R T  P .  S Y l T Y  
DAN e .  STENGLE 
C M E R I L  G. S T U A R T  
W .  STEVE S Y K E S  - 
OF CoUHsEL 
CLtZA0ETH C .  B O W M A N  

Ms. Blanca S. Bay0 
Director, Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee. FL 32399-0850 

RE: Docket No. 991754-GP 

Dear h4s. Bayo: 

Enclosed for filing on behalf of Buccaneer Gas Pipeline Co., L.L.C., are the original and 
fifteen copies of its Response in Opposition to Amended Petition to Initiate Rulemaking. 

By copy of this letter, this document is being fUrnished to the parties on the attached service 
list. 

I 

'Rickrd S. Bright" 

RSBIdf 

Enclosure 

cc: Parties of Record 
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BEFORE TEE 
nORIDA PUBLIC SERVICE COMMISSION 

In re: Petition by Friends of the 
Aquifer, Inc., to adopt rules 
necessary to establish safety 
standards and a safety regulatory 
program for intrastate and 
interstate natural gas pipdines 
and pipeline facilities located 
in Florida. 

Docket No.. 991754-GP 
Filed January 13,2000 

RESPONSE IN OPPOSITION TO 
q TER EMAKIN 

Intervener, Buccaneer Gas Pipeline Co., L.L.P. (“Buccan&), by and through its 

undersigned counsel, hereby respectfUUy responds in opposition to the AMENDED PETITION 

TO INITIATE RULEMAKING (“Amended Petition”) 6led in this matter on January 5,2000, and 

states: 

1. The Amended Petition should be denied primarily because it requests the Public 

Service Commission (“Commission”) to adopt rules for which the Commission has no statutory 

authority. As a creature of statute, the Commission has only that rulemaking authority granted it 

by the Florida legislature. Radio Telephone Communications, Inc. v. Sarthkasem Telephone 

Company. 170 So.2d 577,582 (Fla. 1965). As an agency subject to Chapter 120, 

Statutes (1999) (“F.S.”), the Commission may adopt “only rules that implement or interpret the 

specific powers and duties granted by the enabling statute.” Section 120.536(1), F.S. 

2. The Commission is authorized to adopt rules regulating certain aspects of the 

transmission of gas by pipeline under Section 368.03, F.S., This statute is specific as to the scope 

of the Commission’s authority to adopt d e s  regulating natural gas pipelines, stating: 

44 



This law authorizes the establishment of rules and regulations covering the design, 
fabrication, installation, inspection, testing and safety standards for installation, 
operation and maintenance of gas transmission and distribution systems, including 
gas pipelines, gas compressor stations, gas metering and regulating stations, gas 
mains and gas services up to the outlet of the customer’s meter set assembly, gas 
storage equipment of the closed-pipe type fabricated or forged from pipe or 
fabricated from pipe and fittings. 

3. The Commission has adopted Chapter 25-12, Florida Administrative Code (“F.A.C.”), 

pursuant to the grant of rulemaking authority in section 368.03, F.S. Chapter 25-12, F.A.C., 

either expressly or by incorporation by reference of federal regulations, addresses each and every 

topic upon which the Commission is authorized by statute to adopt rules. 

4. The fact that federal law authorizes the Federal Department of Transportation to enter 

into agreements with, or delegate its authority to, states to implement federal pipeline regulatory 

authority does not empower the Commission to adopt any rule regarding such agreements or 

delegation. The Commission is a creature of state law and has only that authority granted to it by 

its authorizing state legislation. 

5. The fact that other states have chosen to enter into agreements with or accept 

delegation from the Federal Department of Transportation to implement federal pipeline 

regulatory authority does not empower the Commission to do so. The Commission is a creature 

of Florida law and has only that authority granted to it by its authorizing Florida legislation. 

6. The Commission has no specitic statutory to adopt a rule accepting delegation of 

I, 

federal authority to regulate intrastate pipelines and pipeline facilities as requested by the 

Amended Petition. 

7. The Commission has no specik statutory authority to adopt a rule accepting authority 

or agreeing to implement the Federal Hazardous Liquid Pipeline Safety Act with respect to 

2 
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intrastate and interstate pipeline facilities located within the State of Florida as requested by the 

Amended Petition 

8. The Amended Petition recites Buccaneer’s proposed natural gas pipeline project as 

demonstrating “the urgency with which new regulations are required.” Amended Petition, 

Paragraph 10, at 11. Without attempting to correct the outdated and now extremely inaccurate 

description of Buccaneer’s project contained in the Amended Petition, the record of this 

proceeding should at least reflect the actual level of regulation, including environmental 

regulation, to which the Buccaneer project is subject. The primary federal regulatory authority 

over the Buccaneer project is that of the Federal Energy Regulatory Authority (“FERC“). The 

FERC process is composed of two major components: a need determination and an environmental 

analysis. The environmental analysis undertaken by FERC is supported by a full Environmental 

Impact Statement (“EIS”) pursuant to the National Environmental Policy Act (42 U.S.C. 4321 et 

seq.). Based upon this EIS, it is the FERC (not Buccaneer) which ultimately decides if and where 

the Buccaneer pipeline will be built. Also at the federal level, the US. Army Corps of Engineers 

(“Corps”) is a cooperating agency with FERC on the EIS, and the Corps will ultimately have to 

issue a permit for the project under Section 404 of the Clean Water Act (dredge and fill impacts) 

and Section 10 of the River and Harbor Act (effects on navigation). At the state level, the 

Buccaneer project must be authorized by an Environmental Resource Permit (“ERP”) issued by 

the Department of Environmental Protection (“DEF”’) pursuant to Part IV of Chapter 373, F.S., 

and permission !?om the Board of Trustees of the I n t d  Improvement Trust Fund (Governor 

and Cabinet) to cross state owned lands pursuant to Chapter 253, F.S. The ERP permit involves 

the full array of environmental issues, including but not limited to siting, water quality protection, 

t 
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surface water and storm water management, wetland impacts and mitigation, threatened and 

endangered species protection, and archaeological and historic site protection. The ERP also 

includes a determination as to whether the Buccaneer project is consistent with Florida’s federally 

approved Coastal Zone Management Plan. The approval to cross state lands involves a public 

interest test applicable to the entire project (not just the actual crossings), and Buccaneer will 

have to show that the project is clearly in the public interest. In addition, at the local level, 

Buccaneer will have to comply with the local government comprehensive plans and land 

development regulations of each and every local government jurisdiction through which the 

pipeline will pass. It is misleading to suggest that the Buccaneer project will somehow avoid 

regulation ifthe Commission does not grant the Amended Petition, 

WHEREFORE, Buccaneer Gas Pipeline Co., L.L.P., respectfully requests that the 

AMENDED PETITION TO INITIATE RULEMAKING fled in this matter by Friends of the 

Aquifer, Inc., on January 5,2000, be denied and this docket be closed 

RespectfUlly submitted this 13* day of January, 2000 in Tallahassee, Florida. 

Hopping Green S a m  & Smith, P.A. 

Florida Bar No. 0201243 
Richards. Brightman 
Florida Bar No. 034723 1 
P.O. Box 6526 
Tallahassee, FL. 323 14-6526 
8501222-7500 
Fax 8501224-8551 

Attorneys for BUCCANEER GAS PIPELINE CO., INC. 

4 
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Certificate of Service 

I hereby certify that a true and correct copy of the foregoing RESPONSE IN 
OPPOSITION TO Ah4ENDED PETITION TO INITIATE RULEMAKING was hand delivered 
this 13* day of January, 2000, to the following: 

Christiana Moore John Folsom 
Division of Appeals 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399 

122 S. Calhoun St. 
Tallahassee, FL 32301 

Anorney U 
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A T T A C H M E N T  3 

GAS PIPELINE SAFETY PROGRAM 

CERTIFICATION FOR CALENDAR YEAR 1999 

This cer t i f i e  (including -ha) is 

(the sfatc agency) to the Secmmy of Tramportation (the &acmry) rmdct 
Section 60105 of Title 49, United Stam Code. 

Pursuanr to Section 60105(a)of this Title, thc state agnry hereby certifies to tbc Seuetny that- 

1. Except as set fonh in Attach” 1. uxier the Constitution a d  laws of 

by tbc Florida Public Service Comnuuion 
(kpa=of-awuY 

Florida * - Mwu “4 it hnr regulatory jurisdiction over tb safety stand&a auj 

pnaicer of all intmtatc pipeliae maqo” . B W i t h f n  Flaida P)- 

on Amebmear 1. Bun-#-) 

2. I t h M p d o p s d , a s o f ~ d a E o f ~ ~  .acschlkdaalaafctystsndudcstnblishedunia 
rMc Titk thrt is applicable to me in“e pipehe &“hurdcr  irtjurirdialon u set tinth 
inparrgnph 1. or. with nslfft to aeh auch fcdarl s&ty #“d mtablishcdwithin 12Odays 
before tk date of the c d f k a t h  , i a ~ ~ p u I s u I l l b t o s t t t t  law to adopt suchstdard. 
(lb adoption by a state agency of a safety stpndudrhat is addirional to or more suingcntthan 
tbt applicable fcdarl s p l l d p r d  md is compatiilo with r k  federal S t u h r d Y  [e secclon 
60102(aXl) of thb Title] does d prohibit fhu state rllsocy Prom catifyiae to tk actioos 
described in this pupsnph.) 

3. It is enforcing erch stnndud refmed to in paragraph 2. /, 

4. It isaraunging rrdpromotiao p”s daim to pmmdrmrge t o p i p c l i  frilit*s as 
a conaqutmx of demolition, cxuv.tioll. tunneling. or conrmrtion rctivity. 

or operata p w  f p c i  aubjcctto itajurisdictbnu act ibth in pungraph 1. to esoblishud 
nxhtaiu records, to mplp rrponr. and to provide idonmion, ad that this authority is 
subnanririly tbc S(UIY w tk rumoriry provided under Section 60117 of tbia Title. 

6. It hu authority to mpirc etch penon whoenpgca in thetrampomionof gar or who o w  
Applicability as defined in Chapter 368, Gas Transmission and Distribution Facilities, and 

ConrmisSion Rules Chapter 25-12. Safety ofGas Transportation by Pipeline, Florida 
Administrative Code 

5. lthps nrthom to &paSon Who CBgagw htht m d O B O f  gM Or Who O W M  

4 9  
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or operates imrasurc pipeline transportation facilities, subject to its jurisdiction as sct forth in 

described uader Section 60108(a) and @) of this Title. 

7. Thelawsof Florida provide for the enforwmcnt of the safetv 
standardr referred to in paragraph 2 by injuIlEtivc and monetary surtions substrrmially the suly 
as those provided under Sections 60120 and 60122(a)(l) urd (b)-(f') of this Title. 

Th starc agency furthemore agrees to coopcrate hrlly in a system of federal monitoring of tk 
starc program to assure tbc program is bing carried out in complinace with this facitiution. 

The terms "intrastate pipe lk  aruporration." "pipcl i  facilities." 'tnnaporration of gas.' ami 
"sate," arr used in this ccrtificatim as defined in this TI*. Thb certification is sub- to 
tc-n by rhe Secrrtuy in pccordpw witb Section 60105(f) of this Title if the Sccrrtary 

may reject the cenificoton or takc such other action BS deemed approprirtc to achieve adequate 
enforceman inciudmg assmion of federal jurisdiction. 

paragraph 1, to fde with it for approval a plan for iaspeCtion and nraintenarrc subsuntirlly as 

IWtl Mny qfrM1) 
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w i m s  w h f ,  the hspd & of Florida Public Service Connnission 

. .  Florida Public Service Ch" on 
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