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GTE FLORIDA INCORPORATED’S PROPOSED ORDER

Pursuant to the Post-hearing Order issued on May 3, 2000, GTE Fiorida

Incorporated {(“GTE?”) files its Proposed Order in this case.
STATEMENT OF THE ISSUE

Whether the Florida Public Service Commission’s proposed rules 25-4.300, 25-
4.301, and 25-4.302 (referred to herein as “the fresh look rule”) are an invalid exercise
of delegated legislative authority. Specifically, Petitioners GTE and BellSouth have
challenged the rule as exceeding the powers, functions, and duties delegated to the
Commission by the Legislature because it (1) would eniarge, modify or contravene the
specific portions of the law purported to be implemented (Fia. Stat. ch. 120.52(8)(c)); (2)
is not supported by competent, substantial evidence (Fla. Stat. ch. 120.52(8)(f)); (3) is

arbitrary and capricious (Fla. Stat. ch. 120.52(8)(e)); (4) results from a material failure



by the Commission to follow applicable rulemaking procedures (Fla. Stat. ch.
120.52(8){(a)); and (5) would impose regulatory costs on ILECs that could be avoided by
not adopting the rules, a result that would accomplish the same objectives (Fla. Stat. ch.
120.52(8)(g)).

GTE will not specifically address point 5 in this Proposed Order, but instead
adopts the position of BellSouth as set forth in its Proposed Order in this case.

DESCRIPTION OF THE CHALLENGED RULE

The proposed fresh look rule would allow customers of incumbent local
exchange carriers (ILECs), including GTE and BellSouth, to terminate their contracts
and tariffed term plans for local exchange services without paying the termination
liability stated in those contracts and tariffs. Instead, customers need only pay the ILEC
“any unrecovered, contract specific nonrecurring costs” associated with the contracts.
(Proposed Rule 25-4.302(3)(b).) For tariffed term plans {but not contracts), termination
liability will be recaiculated as the difference, if any, between the amount the customer
paid and the amount he would have paid under a plan corresponding to the period
during which he actually subscribed to the service. (Proposed Rule 25-4.302(3)(a).}
The fresh look rule applies to agreements entered before June 30, 1999 and that
remain in effect for at least one year after the rule takes effect. (Proposed Rule 25-
4.300(1).) The window for contract termination starts 60 days after the effective date
and lasts for one year thereafter. (Proposed Rule 25-4.301.)

The purpose of the fresh look rule, as reflected in the Commission’s official
notices, is to “enable ALECs to compete for existing ILEC customer contracts covering
local exchange telecommunications services offered over the public switched network,
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which were entered into prior to switch-based substitutes for local exchange
telecommunications services." (Stip. Exs. 27, 22, 19.)
FINDINGS OF FACT

1. In 1995, the Florida Legislature revised Chapter 364, Florida's
telecommunications statute, to allow the entry of alternative local exchange carriers
(ALECs) into ILECs’ markets, in exchange for measures better enabiing the ILEC to
operate in a competitive environment. (Stip Ex. 45 at 82; Stip. Ex. 36 at 4-5;
Simmons/Hearing Transcript (“Tr.”) 58; Menard/Tr. 348.).

2. The State Legislature in 1995 codified and expanded the ILECs’ ability to
use contracts and term and volume agreements to meet local service offerings by
competing providers. (Menard/Tr. 348; Johnston/Tr. 408; Fla. Stat. ch. 364.051(6)(a);
Stip. Ex. 45 at 82-83; Stip. Ex. 46 at 4-5.)

3. At the same time, the Legislature removed statutory language requiring
the Commission to determine that there was effective competition for a particular
service before the ILEC could be granted pricing flexibility for it. (Former Fla. Stat. ch.
364.338; Stip. Ex. 45 at 83-84; Stip. Ex. 46 at 5-6.)

4. In 1996, the U.S. Congress passed the Telecommunications Act of 1996
(“Act”), which, like the 1995 revisions to Florida’s Chapter 364, opened the ILECs’ local
exchange markets to full competition; the Act imposed upon the ILECs a number of
obligations designed to encourage competitive entry, including (1) allowing ALECs to
interconnect their networks with those of the ILECs; (2) “unbundiing” their networks to

sell the unbundled eiements to competitors; and (3) reselling their telecommunications



services to ALECs at a wholesale discount. (Telecommunications Act of 1996, 47
U.S.C. secs. 151 et seq.; BellSouth Ex. 1 at 13-18; Simmons/Tr. 58.)

5. The Commission had, as early as 1984, given the ILECs authority to use
contracts (often referred to as contract service arrangements (CSAs)) for certain
services upon the condition that there was a competitive alternative available.
(Johnston/Tr. 387-88, 390-91; Menard/Tr. 205-06, 332,. 347, 355-56; Simmons/Tr. 96,
99; Marsh/Tr. 205-06; FPSC Order No. 13830 in Docket 840228-TL (Nov. 5, 1984);
FPSC Order 15317 in Docket 840228-TL (Oct. 31, 1985).)

6. Tariffed term plans, which have been used since at least 1973, were
developed as a response to competition. (Johnston/T rl. 392-83; Tuttle/Tr. 365.)

7. Tariffed term plans and contracts aliow customers to take service for
extended {(usually multi-year) periods in exchange for lower rates than they would get if
they committed to take service for shorter periods or under the reguiar tariff.
(Johnston/Tr. 388-89, 392; Simmons/Tr. 61; Larsen/Tr. 169-70; Stip. Ex. 67 at 13; Stip.
Ex. 68 at 12).)

8. The Commission has long been aware of the ILECs’ use of termination
liability provisions in contracts and tariffs, and has not determined that the use of such
provisions is anticompetitive, discriminatory, or otherwise impermissible. (Simmons/Tr.
84-86, 58-61 (ILECs offered tariffed term plans and CSAs for certain services before the
1995 revisions to Chapter 364), 62-63 (tariff filings before 1995 required prior

Commission approval).)



9. The fresh look rule pertains only to business customers, and
predominantly to relatively large business customers. (Menard/Tr. 330; Martin/Tr. 373,
376-377; Stip. Ex. 66 at 17-18, 23.)

10. The customers potentially affected by the fresh look rule are
knowledgeable and sophisticated enough to have factored into their contract
negotiations the possibility or actuality of greater competitive choices engendered by the
1995 State and 1996 federal legislative changes. (Stip. Ex. 67 at 10; Menard/Tr. 333-
34, Johnston/Tr. 387, 393-94; Tuttle/Tr. 362-63; Stip. Ex. 1 at 3; Stip. Ex. 45 at 19, 64-
65, Direct Testimony of David E. Robinson at 10-11, Rebuttal Testimony of David E.
Robinson at 1-5 (Robinson Testimony was included aé part of Stip. Ex. 45); Stip. Ex. 69
at 25; Stip. Ex. 46 at 39-42.)

11.  Switch-based substitutes for the ILECs’ local exchange services were
widely available to consumers prior to June 30, 1899. (In this regard: The very reason
the Commission allowed the ILECs to use contracts before 1995 was to meet
competition. (Stip. Ex. 66 at 16, 19; Stip. Ex. 68 at 11-12; FPSC Order No. 13603 in
Docket 840228-TL (Aug. 20, 1984); FPSC Order No. 13830 in Docket 840228-TL (Nov.
5, 1984); FPSC Order 15317 in Docket 840228-TL (Oct. 31, 1985).) ILEGs would not
have sold services below ordinary tariffed rates if there had been no competitive
alternatives.  (Stip. Ex. 69 at 11.) Private branch exchanges (PBXs), which are
switches, (Larsen/Tr. 174), competed with the ILECs' Centrex systems from the early
1980s. (Johnston/Tr. 384-85) The Commission confirmed that PBX systems and
Centrex-type services were directly compestitive in a 1994 Order. (Investigation into
Which Local Exchange Services Are Effectively Competitive in 1993, Order No. PSC-
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94-1286-FOF-TP (“Effective Competition Order’), at 17 (1994) (attached for
convenience) (“Centrex systems are in direct competition with Private Branch Exchange
(PBX) systems for medium to large size business customers and key telephone
systems for smaller businesses”).) ALECs entered Florida markets rapidly and in
steadily increasing numbers after the 1995 State legislative changes; as of June 30,
1999, over 80 ALECs were known to be serving customers across the State. (Hewitt/Tr.
302, 320; BellSouth Ex. 4 at 7.) One hundred more expressed their intention to serve
customers before the end of 2000. (BellSouth Ex. 4 at 73.) By June 30, 1999, GTE
alone had executed 101 agreements that allowed ALECs to provide service by
interconnecting their networks with GTE’s, reselling GTE's services, and/or taking
“‘unbundled” parts of GTE’s network. (Menard/Tr. 340.) While market share data does
not, in itself, prove whether customers had alternatives to the ILECs, it is one useful
indicator; in this regard, ALECs had obtained significant shares (up to 50%) of the
business lines in numerous exchanges. (BellSouth Ex. 4, at 47-55.)' In GTE’s Tampa
Bay serving area, there were at least 9 facilities-based competitors in GTE’s area as of
June 30, 1998, (Menard/Tr. 341). One of these ALECs alone (MCI} was serving over
10,000 lines. (Menard/Tr. 344; GTE Ex. 1, at IV-4.) In addition, competitors coperated
20 switches in GTE's area (GTE Ex. 1, at IV-4), and 83% percent of the buildings in

GTE's franchise area were within 18,000 feet of a competitor's switch (GTE Ex. 1 at 11).

' For various reasons, the line share statistics from the Commission’s annual Local Competition Reports
are understated. (BellSouth Ex. 4 at 64-65; Menard/Tr. 346.) For instance, for the 1999 Repor, the
Commission received responses from only 181 of the 265 ALECs certificated as of June 30, 1999
(BellSouth Ex. 4, at 34.) Also, the Reports do not include competition from providers of local service
other than ALECs (such as PBX providers, shared tenant services providers, or alternative access
vendors). (Johnston/Tr. 402.)
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In most cases where a customer has taken a GTE contract or tariffed term agreement,
the customer actually had a competing bid for the service. (Tuttle/Tr. 362-63, 364-65.)

12. The competitive alternatives existing prior to June 30, 1999 were available
to businesses of all sizes. (GTE Ex. 1, at V-4; Martin/Tr. 374 (61% of GTE's small
business customers had been contacted by other providers as of second quarter 1998;
the number would be even larger for medium and large business customers).)

13. The Commission admits that competitive alternatives to the ILECS’
services existed before June 30, 1999. (Marsh, Tr. 214, 224, 229; Stip. Ex. 19 at 2
(Staff Recommendation, dated Nov. 19, 1998, noting that “ALECs are now offering
switched-based substitutes for local service”); Stip. Ex. 22 at 2; Stip. Ex. 45 at 64, citing
Commission Order No. PSC-97-1459-FOF-TL. )

14. ALECs and other kinds of companies can and do serve the local
exchange market in many different ways, providing service through their own facilities,
reselling the ILECs’ services and contracts, and/or using the ILECs’ unbundled network
elements to provide service, as well as by providing PBX systems, wireless telephone
services, shared tenant service, and alkemnative forms of access to the ILEC’s network.
(Menard/Tr. 340-41; Johnston/Tr. 402; Stip. Ex. 19 at 2; BellSouth Ex. 4, at 37.)

15.  The Commission requires ILECs to resell their telecommunications
services (including contracts and tariffed term plans) to competitors at a wholesale

discount. (Menard/Tr. 340, 347-48; Joint Stip. Ex. 1; Joint Stip. Ex. 14 at 1-2; Stip. Ex.
67 at 24-25.)



16. The contract resale requirement has been very effective in stimulating
resale competition. (Stip. Ex. 45 at 15 (Time Warner witness testified that the resale
requirement has been “incredibly effective” in stimulating resale).)

17. Customers do not distinguish between resellers and facilities-based
providers in evaluating competing bids for local services. (Tuttle/Tr. 360; Larsen/Tr.
175-76; see also Hewitt/Tr. 295.)

18. The ILEC's sales force, likewise, does not distinguish between resellers
and facilities-based competitors in trying to meet competing offers. (Tuttle/Tr. 360.)

19. Neither long-term ILEC contracts nor termination liability provisions in
those contracts are a barrier to competition. (Coh?pare BeliSouth Ex. 1 at 8 and
BellSouth Ex. 4 at 7 (six ALECs were providing service in late 1996; there were over 80
as of June 30, 1999); Marek/Tr. 143-44, 154-155 (ALECs have steadily increased their
share of business access lines); Johnston/Tr. 404-05; Marek/Tr. 156-57 (there is
nothing to stop ALECs from competing for new entities’ business or for additional
business from existing ILEC customers).)

20. The Commission has not shown that customers regard termination liability
provisions in ILEC contracts to be a barrier to their exercise of competitive choice.
(Menard/Tr. 329; Hewitt/Tr. 301, 304; Marsh/Tr. 225. (Commission had no data about
how many custormners opt out of their ILEC contracts prior to their expiration); Marsh/Tr.
420 (Commission had no evidence that customers subject to the affected contracts had
filed any Commission complaints about being “locked in” to their ILEC contracts);
Simmons/Tr. 107-08 (only customers can indicate whether termination liability
provisions in the ILECs' contracts are a problem for them); Menard/Tr. 329
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(Commission never reviewed the ILECs' termination liability provisions during the
rulemaking proceeding}.)

21. There was no evidence from customers that they did not have competitive
alternatives when they signed their contracts with the ILECs. (Stip. Ex. 68 at 8;
Marsh/Tr. 210-11, 214-15, 421 (no customers testified at the rulemaking hearing);
Simmons/Tr. 102-03; Marsh/Tr. 210-11, 223; Hewitt/Tr. 296 (Commission did not
conduct any investigations to determine whether customers had alternatives to the
ILECs’ services); Larsen/Tr. 172-73, 184-85 (the only customer to testify at the rule
challenge knew about other providers (at least one of which had solicited his business)
when he renegotiated a contract with an ILEC in 1999).)

22. There was ample public notice of the Commission’s consideration of the
fresh look rule. (Stip. Ex. 5 (Commission’s Notice of Proposed Rule Development);
Stip. Ex. 6 (Florida Administrative Weekly (“FAW") Notice of Proposed Rule
Development); Stip. Ex. 25 (Commission Notice of Rulemaking); Stip. Ex. 26 (FAW
Notice of Prehearing Conference); Stip. Ex. 27 (FAW Notice of Proposed Rulemaking);
Stip. Ex. 29 (Order Establishing Procedures for Rulemaking Hearing; includes time for
presentations from members of the public); Stip. Ex. 45 (FPSC Chairman offers
opportunity for public to comment at hearing); Stip. Ex. 55 (Notice of Agenda
Conference); Stip. Ex. 56 (FAW Notice of Agenda Conference); Stip. Ex. 60 (FAW
Notice of Change).

23.  ALECs use long-term contracts. (Hewitt/Tr. 317; Stip. Ex. 45 at 19.)

24.  ALECs use termination liability provisions in their contracts. (Marek/Tr.

137; Hewitt/Tr. 317; Stip. Ex. 45 at 18-20.)



25. The ILECs’ use of long-term service commitments and termination liability
provisions presents no different considerations than the ALECs’ use of long-term
service commitments and termination liability provisions. {Larsen/Tr. 178-79, 184, see
also Stip. Ex. 45 at 61 and Marek/Tr. 141.)

26. Local competition has not developed uniformly across Florida; ALECs
have typically targeted businesses and located in densely populated areas, where
businesses would tend to be located. (Marsh/Tr. 212, 217; Johnston/Tr. 384, 396;
Marek/Tr. 132; GTE Ex. 1 at 11; Stip. Ex. 45, Rebuttal Testimony of David E. Robinson
at 8-9 (included in Stip. Ex. 45).)

27.  The fresh look rule would not remedy Witness Larsen’s asserted problem
of lack of synchronization of his various contracts’ termination dates, because at least
one of his contracts was executed after June 30, 1999 and so will not be subject to
fresh look. (Larsen/Tr. 171, 178, 180; PSC Ex. 1.)

28. The Commission never defined “sufficient” or “meaningful” competition for
purposes of the fresh look rule. (Marsh/Tr. 245; Menard/Tr. 336.)

29, The Commission never performed any economic analysis as to whether
competition was sufficient or meaningful. (See generally Stip. Ex. 57; Marsh/Tr. 244-45;
Simmons/Tr. 101-02.)

30. The Commission has in the past performed detailed analyses to determine
whether a particular market or service is competitive. (Menard/Tr. 336-37; Effective
Competition Order, supra.)

31.  The Commission’s choice of June 30, 1999 as the cut-off date for contract
eligibility for fresh look was motivated primarily by a consideration of the number of

10



contracts that would be subject to fresh look using that date. (Stip. Ex. 68 at 24, 27-30;
see also Marsh/Tr. 232-34 & Stip. Ex. 57 at 10.).

32. Most states asked to consider fresh look rules for local exchange setvices
have rejected them on legal or policy grounds or both; only two states have fresh look
rules and they are much less extreme than the rule under review here. (Menard/Tr.
330-333; Stip. Ex. 45 at 84; Stip. Ex. 46 at 47-54 and cases cited therein; Stip. Ex. 67 at
33-34.)

33. The Commission received a letter from the Joint Administrative
Procedures Committee, dated April 28, 1999 (“JAPC Letter"). (Stip. Fact 2/Tr, 119.}

34, The JAPC letter was a written inquiry from a standing committee of the
Legislature concerning the fresh look rule. (Ex. 70; Moore/Tr. 430-31.)

35. The Commission did not respond in writing to the JAPC letter. (Stip. Fact
5/Tr. 120.)

36. The JAPC letter was never placed into the rulemaking record. (Stip. Fact
4/Tr. 119-20.)

37. The JAPC inquiry was disclosed only six months after it was received, in a
Staff Recommendation that did not indicate the date of the inquiry or the existence of
any letter. (Stip. Ex. 57.)

38. The parties to the rulemaking did not have an opportunity to address the

merits of the letter before the Commission. (Menard/Tr. 334-35; Joint Ex. 68 at 3-4.)
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CONCLUSIONS OF LAW
The Agency Has the Burden of Proof

39. The Commission has the burden to prove that the proposed fresh look rule

is not an invalid exercise of delegated legislative authority. Fla. Stat. ch. 120.56(2)(a)

(1997).

il

The Proposed Rule Would Enlarge, Modify, and Contravene the Provisions of
the Law the Commission Purports to Implement.

A, The Rule Does Not Implement Any Specific Law.

40. Florida's Administrative Procedure Act (APA) defines “invalid exercise of

delegated legislative authority” as “action which goes beyond the powers, functions, and

duties, delegated by the Legislature.” (Fla. Stat. ch. 120.52(8).) The test for evaluating

the sufficiency of the agency’s claimed legislative delegation for a rule appears in both

sections 120.52(8) and 120.536(1) of the APA:

A grant of rulemaking authority is necessary but not sufficient to allow an agency to
adopt a rule; a specific law to be implemented is also required. An agency may
adopt only rules that implement, interpret, or make specific the particular powers
and duties granted by the enabling statute. No agency shall have authority to
adopt a rule only because it is reasonably related to the purpose of the enabling
legislation and is not arbitrary and capricious, nor shall an agency have the
authority to implement statutory provisions setting forth general legisiative intent or
policy. Statutory language granting rulemaking authority or generally describing the
powers and functions of an agency shall be construed to extend no further than the
particular powers and duties conferred by the same statute.

41. The Legislature adopted this new rulemaking standard in 1996, in an effort

to increase agency accountability. See Martha C. Mann, St John’s River Water

Management District v. Consolidated-Tomoka Land Co.: Defining Agency Rulemaking

Authority Under the 1996 Revisions to the Florida Administrative Procedure Act, 26 Fla.
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St. U.L. Rev. 517, 526, 544 (1999). The rulemaking constraints introduced in 1996
were intended to overrule previous cases holding agency ruies to be valid as long as
they were reasonably related to the purpose of the enabling legislation and not arbitrary
and capricious. /d. at 529. As the new language indicates, agency rules now have to
be based upon a specific statute.

42. In this case, the Commission cites Florida Statutes, sections 364.01 and
364.19, as the law implemented by the rule and sections 350.127(2) and 364.19 as the
specific authority for the rule. (Stip. Ex. 60.) None of these provisions (or any other
section of Chapter 364) directs the Commission to adopt fresh look rules or otherwise
disapproves of long-term ILEC contracts or termination liability. Absent such explicit
language, then, the inquiry is “whether the rule falls within the range of powers the
Legislature has granted to the agency for the purpose of enforcing or implementing the
statutes within its jurisdiction.” St. Johns Water Mgmt. Dist. v. Consolidated-Tomoka
Land Co. et al., 717 So. 2d 72, 80 (Fla. 1% DCA 1998). For a number of reasons, the
Commission’s fresh look rule does not satisfy this standard.

43. Section 364.01 is entitled, “Powers of commission, legislative intent,” As
its title indicates, this provision sets forth legislative intent and generally describes the
Commission’s authority to oversee telecommunications companies. This section cannot
service as an independent basis to justify the fresh look rules in light of the above-
discussed statutory revisions to the APA. Section 364.01 is not a specific grant of
authority, but rather the kind of “general legislative intent or policy” statement that is
expressly deficient to support a rule under the new standard of sections 120.52(8) and
120.536(1).
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44. Section 350.127(2), likewise, does not itself constitute a delegation of
authority adequate to support the fresh look rule. This provision is the general grant of
rulemaking authority to the Commission. Under sections 120.52(8) and 120.536(1), this
general grant is necessary, but not sufficient, to justify the fresh look rule.

45. Having eliminated section 350.127(2) as a legitimate source of specifically
delegated authority, section 364.19 is the only other provision left for consideration in
this regard. Section 364.19 states, in its entirety: “The commission may regulate, by
reasonable rules, the terms of telecommunications service contracts between
telecommunications companies and their patrons” [emphasis added]. For a number of
reasons, this language does not constitute the graht of specific legislative authority
necessary to sustain the fresh look rule.

46. The proposed rule does not “regulate” contract “terms” at all. |t
contemplates not regulation of particular contract terms, but unilateral termination of
entire existing contracts regardless of their terms. A contract cannot be “regulated” if it
ceases to exist. And regulation of particular contract terms necessarily requires
consideration of the contract terms themselves. Here, however, the Commission did
not review any of the ILEC termination provisions to determine whether they were
reasonable. Contracts before June 30, 1899 will be available for fresh look, regardless
of their terms and even regardless of whether they even specify any termination liability.

47. Even if the proposed fresh look rule could be construed as regulating
contract terms under section 364.19, it fails to satisfy that provision’s reasonableness

criterion in a number of regards.
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48. The Commission’s fresh look rule purports to allow customers to take
advantage of competitive options unavailable they signed contracts with the ILECs. But
the Commission openly admits that such options were, in fact, available. It is not
reasonable for the Commission to provide a blanket fresh look opportunity that ignores
the fact that customers already had competitive alternatives when they signed their
contracts with the ILECs.?

49. If the Commission had specific concems--for instance, about a purported
lack of competitive alternatives in certain areas or for certain types of customers, or a
purported lack of facilities-based competition—then it would have been more
reasonable to tailor a rule to those concemns. This wés the approach taken by the Ohio
and New Hampshire Commissions, the only states to have adopted fresh look rules in
the local exchange context.® In both cases, the fresh look opportunity is triggered on an
exchange-by-exchange basis, when a single facilities-based provider enters a particular
local exchange. These rules, unlike Florida’s, thus recognize the critical fact that local
exchange competition has not developed uniformly on a statewide basis. It also bears
note that the Ohio and New Hampshire rules were adopted well before Florida’s (Ohio’s
in 1996 and New Hampshire's in 1997); the fresh look window in both cases is only 180

days long (as opposed to Florida's one-year period); and both states require end users

2 See sections II.B. and IL.C, infra, for the related discussion of the lack of competent, substantial
evidence to support the rute and its arbitrary and capricious nature.

3 See Stip. Ex. 46 at 47-54 for an account of other states’ reactions to fresh look rule proposals, including
citations to a number of decisions rejecting such rules. Oregon has since joined the list of states
declining to adopt a fresh look rule. (Oregon P.U.C. Order No. 00-177, AR 371, March 29, 2000.)

As is the case in Florida, GTE believes the Ohio and New Hampshire Commissions lacked the requisite
authority to enact fresh look rules, but this discussion leaves aside the question of legal authority to adopt

a fresh ook rule.
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to have two years remaining on their contracts to exercise fresh look (Florida requires
only one year remaining). Re: Freedom Ring, L.L.C., NH PUC DR 96-420, Order No.
22,798 (Dec. 8, 1997); Ohio PUC Case No. 95-845-TP-COI, June 12, 1996 decision
and Case No. 97-717-TP-UNC, etc., July 17 1997 decision. While decisions from other
states have no precedential value in Florida, they provide a useful perspective on the
patently unreasonable nature of the fresh look rule under challenge.

50. Likewise, neither the U.S. Congress nor the FCC has ordered fresh look
for local exchange service contracts or indicated any general disapproval of long-term
contracts. When the FCC has adopted limited fresh look requirements in other
contexts, it has done so mostly as a means of addressing unreasonable contract
provisions. See, e.g. Competition in the Interstate Interexchange Marketplace, 7 FCC
Rcd 2677 (Apr. 16, 1992). These narrow rules have been much more reasonable than
the fresh look rule proposed here.* In the special access area, for instance, the fresh
look opportunity was triggered by the availability of expanded interconnection
arrangements the FCC had recently ordered; the fresh look window was open for only
180 days; and contract repricing to the actual term taken, plus interest, was required.
Expanded Interconnection with Local Tel. Co. Facilities, Second Memo. Op. and Order
on Recon., 8 FCC Red 7341 at para. 41 (1993).

51. Like many Commissions around the country, Florida was constrained to
follow the FCC’s lead in adopting a fresh look policy in the expanded interconnection

context. Again, this limited policy was much less extreme than the Commission’s

* Importantly, the FCC, as a federal agency, is not subject to the Contracts Clause of the U.S,
Constitution. That clause applies only to the States, as discussed, infra, at section |1|.A.2.
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proposed fresh look rule under review. The Commission in that case used the FCC's
contract repricing approach and allowed only a 90-day fresh look window, which opened
after expanded interconnection arrangements were first available in a given central
office. (Stip. Ex. 46 at 53 n. 2, citing Petition for Expanded Interconnection for Alternate
Access Vendors Within Local Exchange Co. Central Offices by Intermedia Comm. of
Florida, Inc., 94 FPSC 3:399, 420 {1994).) Like the other fresh look rules in other states
and other contexts, the expanded interconnection fresh look policy was specifically
designed for a nascent competitive market—not for a market like the one at issue, with
significant competitive options already available.

52. Additional reasons why the fresh look rule does not meet section 364.19's
reasonableness standard include: (1) it is contrary to other, directly relevant statutory
language; (2) it ignores constitutional guarantees against contract impairment; (3) it is
impermissibly retroactive in effect; (4) it is unsupported by any record evidence; and (5)
it is arbitrary and capricious. Each of these points, discussed in turn below, is an
independent basis for concluding that the fresh look rules exceed the powers granted to
the Commission by the Legislature.

1. The Fresh Look Rule Contravenes Explicit Legislative Permission for
the ILECs to Use Contracts and Term and Volume Agreements to

Meet Emerging Competition.
53. Statutes are not to be construed in isolation. Consolidated-Tomoka, 717
So. 2d at 80. “A law should be construed together with any other statute relating to the
same subject matter or having the same purpose if they are compatibie.” Florida Jai
Alai, Inc. v. Lake Howell & Reclamation Dist., 274 So. 2d 522, 524 (1973), citing Gamer
v. Ward, 251 So. 2d 252 (1971). If any doubt remains as to whether the Commission
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has authority to nullify ILEC contracts under section 364.19, it is removed by the
Legislature’s discussion of the ILECs' contract authority elsewhere in chapter 364.
Specifically, section 364.051(6)(a)2 provides:
Nothing contained in this section shall prevent the local exchange
telecommunications company from meeting offerings by any competitive provider
of the same, or functionally equivalent, nonbasic services in a specific
geographic market or tc a specific customer by deaveraging the price of any
nonbasic service, packaging nonbasic services together or with basic services,
using volume discounts and term discounts, and offering individual contracts.

However, the local exchange telecommunications company shall not engage in

any anticompetitive act or practice, not unreasonably discriminate among

similarly situated customers.

54. This provision, which was added to Chapter 364 in 1895, expressly
confirmed and expanded the [LECs' ability to use individual contracts and term and
volume discounts, such as those reflected in the ILECs’ tariffed term plans. It fits within
the Legislature’s overhau!l of Chapter 364, in which ILECs lost their exclusive local
franchises, but gained greater flexibility to respond to emerging competition. Certainly,
the Legislature knew that the local exchange market would not become fully competitive
as soon as it adopted these revisions. Nevertheless, it did not see fit to condition the
ILECs’ use of contracts or volume and term discounts on the development of a certain
level of competition in the market; its sweeping revisions did not include anything to
constrain the ILECs’ use of long-term contracts or termination liability provisions.

55. In fact, the 1995 legislative revisions removed constraints on the ILECs’
pricing flexibility. Before that time, Chapter 364 contained language permitting the
ILECs pricing flexibility for a particular service only after the Commission had
determined that that service was “effectively competitive.” (Former Fla. Stat. ch

364.338.) The Commission’s contention that fresh look is necessary because there was

18



not “sufficient” or “meaningful” competition is an impermissible attempt to reintroduce
into Chapter 364 the kind of effective competition condition that the tLegislature
deliberately eliminated in 1995. The explicit permission to use contracts and discounts,
along with the elimination of the “effective competition” condition elsewhere, confirms
that the Legislature did not intend for the Commission to condition the ILECs’ use of
competitive tools on any particular level of competition. Rather, these tools were made
available to help the ILEC meet emerging competition.

56.  Under section 364.051(6)(a)2, if the ILECs’ actions in meeting competition
are not unreasonably discriminatory or anticompetitive, then they are permissible. If the
Legislature meant for the Commission to have the discretion to adjudge a whole class of
individual contracts and term and volume discounts to be anticompetitive, it would have
made no sense to list them as permissible approaches to meeting competition.

57. In any event, as noted above, the Commission has never made any
finding that the ILECs’ use of contracts and tariffed term plans is discriminatory or
anticompetitive. In fact, it did not even review any of these agreements. Given the
specific language conferring contract authority on the ILECs, it is unreasonable to
interpret section 364.19 to permit the Commission to “render the ILECs’ contracts

meaningless,” as the FPSC Chairman admits the fresh ook rule will do (Stip. Ex. 68 at

21).
2. The Constitutional Dimensions of the Fresh Look Rule Demand
Particularly Close Scrutiny of the Commission’s Claimed Legislative
Authority.

58. In evaluating whether the power an agency purports to exercise has been
delegated by the Legislature, particularly close scrutiny must be given to rules that raise
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constitutional issues. This was the key to the decision in Department of Business and
Professional Regulation v. Calder Race Course, Inc. et al., 724 So. 2d 100 (Fla. 1° DCA
1998). Because that case has many parallels to the instant rule challenge, it merits
particular attention.

59. Calder involved a challenge to rules of the Division of Pari-Mutuel
Wagering that permitted the Division to search persons and places within pari-mutuel
facilities. As authority for its rules, the Division cited a statute empowering it to conduct
investigations to enforce its goveming statute. Jd. at 102-03, in affirming the
administrative law judge’s invalidation of the Division's rules, the Court emphasized the
constitutional implications of the investigative pdwer the Division purported to
implement: “The distinction between an investigation that does not involve a search
and one that does is highly significant. In the former situation, the benefits of the Fourth
Amendment to the United States Constitution are not implicated, whereas in the latter
they generally are.” Id. at 103.

60. The Court acknowledged the heavily regulated nature of wagering
facilities, explaining that heavily regulated businesses enjoy no reasonable expectation
of privacy. Nevertheless, it allowed that such businesses are “not altogether excluded
from the Fourth Amendment's benefits.” Id. at 103. The Court concluded that “if the
government is to be given the right to conduct a warrantless search of a closely
regulated business, the Fourth Amendment demands that the language of the statute
delegating such power do so in clear and unambiguous terms.” Id. at 104. Because the
Legisiature had not particularly identified a right to search, the Division’s rules could not

be upheld.
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61. Because the Calder Court found no legislative delegation sufficient to
support the Division’s rules, it did not need to reach the question of whether a
specificaily delegated power to search would be constitutionally permissible. The Court
nonetheless commented: “we do not believe the legislature would so cavalierly
disregard the warrant requirement of the Fourth Amendment by delegating to the
Division, in the most general and, indeed, vague terms, the power to conduct searches,
as the Division has contended.” /d. at 104.

62.  Finally, the Court stated that a restrictive interpretation of the statute cited
by the Division was warranted in view of the language in sections 120.58(8) and
120.536(1), “empowering an agency to ‘adopt only rules that implement, interpret, or
make specific the particular powers and duties granted by the enabling statute,” and
stating specifically that ‘statutory language...generally describing the powers and
functions of an agency shall be construed to extend no further than the particular
powers and duties conferred by the same statute.” /d. at 104.

63. As in the Calder case, the rule under challenge here implicates
constitutional guarantees. The JAPC correctly identified this guarantee in its inquiry to
the Commission about its legal authority to adopt the rule: “Article 1, Section 10 of the
Florida Constitution prohibits the passage of laws impairing the obligation of contracts.
Inasmuch as the rules effectively amend the terms of existing contracts, please
reconcile the rules with the Constitution.” (Stip. Ex. 70.)

64. Aricle 1, section 10 of the United States Constitution contains the same
prohibition against impairment of contracts: “No State shall...pass any...Law impairing
the obligation of Contracts.”
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65. The fresh look rules cannot be reconciled with these constitutional
prohibitions against impairment of contracts.

66. Under Florida law, almost no degree of contract impairment is permissible:
“any realistic analysis of the impairment issue in Florida must logically begin...with...the
well-accepted principle that virtually no degree of contract impairment is tolerable in this
state.” Pomponio et al. v. The Claridge of Pomponio Condominium, Inc., etc., et al., 378
So. 2d 774, 780, citing Yamaha Parts Distributors Inc. v. Ehrman, 316 So.2d 557
(1975). Florida Courts have emphasized, time and again, the constitutional repugnance
to state action adjusting contract rights in Florida. See, e.g., State Farm Mutual Auto
Ins. Co. v. Hassen and Hassen, 650 So. 2d 128, 134‘ (1995) (“essentially no degree of
impairment will be tolerated, no matter how laudable the underlying public policy
consideration of the statute may be"); Sarasota County v. Andrews et al., 573 So. 2d
113, 115 (Fla. 2d DCA 1991) (“Although...Pomponio suggests that some impairment is
tolerable, it specifies that the bedrock of its analysis is the principle that virtually no
degree of impairment will be allowed and indicates that the amount of impairment that
might be tolerated will probably not be as much as would be acceptable under a
traditional federal analysis”); Gans v. Miller Brewing Co., 560 So. 2d 281, 283 (Fla. 4™
DCA 1990) (“virtually no degree of contract impairment has been tolerated in this
state”); Park Benziger & Co., Inc. v. Southern Wines & Spirits, Inc., 391 So. 2d 681, 683
(1980) (“Exceptions have been made to the strict application of {the federal and Florida
Contract Clauses] when there was an overriding necessity for the state to exercise its
police powers, but virtually no degree of contract impairment has been tolerated in this
state”); State of Florida, Dep't of Transp. v. Chadbourne, Inc., 382 So. 2d 293, 297

22



(1980) (“This Court has generally prohibited all forms of contract impairment”);
Dewberry v. Auto-Owners Ins. Co., 363 So. 2d 1077 (1978) (“It is axiomatic that
subsequent legislation which diminishes the value of a contract is repugnant to our
Constitution”); United Gas Pipe Line Co. v. Bevis, 336 So. 2d 560, 564 n. 18 (1976)
(“We have generally prohibited all forms of contract impairment”).

67. There is no doubt that the fresh look ruie substantially impairs, and thus
abrogates, the ILECs’ contracts. It would rewrite termination liability provisions with the
specific intent of allowing customers to terminate their contracts. Without termination
liability provisions, the ILECs can no longer enforce their contracts. After the exercise of
fresh locok, nothing would remain of a contract. Even the Commission Chairman
recognized the plain fact that the rule would render the ILECs’ contracts “meaningless”
(Stip. Ex. 68 at 21), and the Staff’s legal analysis did not dispute the fact of abrogation.
(Stip. Ex. 57 at 7.)

68. Foilowang the Calder analysis, the constitutional implications of the
Commission’s fresh look rule are highly significant in evaluating whether the claimed
delegation of legislative authority is sufficient to support that rule. These constitutional
implications require that any delegation of the power to abrogate contracts must be
made “in clear and unambiguous terms,” Calder at 104, particularly in view of Florida's
institutionalized aversion to any degree of contract impairment. Section 364.19's
general permission to regulate the terms of contracts by reasonable rules does not meet
this standard.

69. This conclusion holds true even though the ILECs, like the pari-mutuel
facilities in Calder, operate in a regulated environment. Florida Courts have explicitly
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affrmed a utility’s “constitutional right to be protected against the impairment of
contracts.” See, e.g., Brevard County, Florida v. Florida Power & Light Co., 693 So. 2d
77, 78 (Fla. 5" DCA 1997). They have repeatedly found state action to constitute
unconstitutional impairment of contracts even though an industry at issue is heavily
regulated. Geary Distributing Co., Inc. v. All Brand Importers Inc., 931 F. 2d 1431
(1991); Miller Brewing Co., 560 So. 2d 281 (Fla. 4" DCA 1990); Park Benziger, 391 So.
2d 681; Chadbourne, 382 So. 2d 293 (1980); Dewberry, 363 So. 2d 1077 (1978).
Counts have permitted impairment of regulated companies’ contracts only where the
contracts attempt to circumvent by contract a power (typically, ratemaking} that was
expressly vested in the regulatory agency. (Stip. Ex.‘46, citing H. Miller and Sons, Inc.
v. Cooper City Utils., Inc., 373 So. 2d 913 (1979); Energy Reserves Group Inc. v.
Kansas Power & Light Co., 459 U.S. 400, 411 (1983); Hudson Water Co. v. McCarter,
209 U.S. 349, 357 (1908); Miami Bridge Co. v. Railroad Comm’n of the State of Florida,
155 Fla. 366, 20 So. 2d 356, 376 (1944); City of Plantation Utils. Operating Co., 156 So.
2d 842, 843 (1963). That is not the case here, where the Legislature has specifically
given the ILECs contract and discounting authority.®

70. A restrictive interpretation of section 364.19 is further justified by the
APA’s admonition, emphasized in Calder, that statutes shall be construed to “extend no
further than the particular powers and duties conferred by the same statute.” (Fla. Stat.
ch. 120.58(8) and 120.536(1).) This observation is consistent with the more general

tenet that “[Iff there is a reasonable doubt as to the lawful existence of a particular

® A comprehensive treatment of Florida courts’ impairment analysis would not fit within the page limit fo-r
this filing and is probably beyond the scope of this rule challenge, in any event. However, it is worthwhile
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power being exercised, the further exercise of the power should be arrested.” United
Tel. Co. of Fla. v. Pub. Serv. Comm’n, 496 So. 2d 116, 118 (1986). In light of these
principles, section 364.19 cannot reasonably be interpreted to give the Commission the
requisite, specific authority for contract abrogation. There is nothing in the class of
powers or duties identified in the statute that delegates to the Commission the right to
sanction unilateral termination of valid, lawful contracts that were knowingly entered to
gain a pricing or other advantage.

71.  Even if the Legislature had specifically delegated to the Commission the
power to sanction abrogation of contracts, such a power would be constitutionally
impermissible. But it is not necessary to engage in such an analysis to decide this case
because, as explained above, the claimed source of authority cannot reasonably be
interpreted to include a delegation specific enough to allow contract impairment.
Nevertheless, it is implausible to believe that the Legislature would “cavalierly disregard”
the federal and State contract clause guarantees by conferring the extreme right to
sanction contract abrogation in general terms, as the Commission contends.

3. The Law the Commission Purports to Implement Does Not Include
Any Grant of Retroactive Rulemaking Authority.

72. In addition to constitutional concerns, the JAPC’s inquiry to the
Commission identified a retroactive rulemaking problem. The JAPC attorney correctly
observed that “the rules appear to operate retroactively by changing the terms of
existing contracts” and that section 364.19 “does not provide authority for retroactive

rulemaking.” (Ex 70.) He pointed out that “courts have held that administrative rules

to review this analysis (at Stip. Ex. 46 at 10-37) to fully understand the extreme nature of the power the
Commission purports to exercise in adopting the fresh look rule.
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generally have only prospective application” and asked the Commission to “explicate
the statutory authority which empowers the Commission to promulgate rules with
retroactive application.” (Ex 70.)

73. There is no such authority. There is nothing in sections 364.01,
350.127(2), 364.19, or any other provision of Chapter 364 that authorizes retroactive
rulemaking. Indeed, even the Commission has not claimed that it has such authority.
Rather, the Commission Staff’s legal analysis of the fresh look rule summarily dismissed
the retroactivity issue by simply denying that the rules have any retroactive effect:

The proposed rule operates on a going-forward basis, and does not retroactively
affect the contracts. It only modifies the termination liability provisions of the contracts
from the date of adoption of the rules to further the development of competition, and it
provides that the ILECs will receive the compensation they would have received if the
contracts had been made for a shorter term.

(Stip. Ex. 57 at 5.)

74. It is plainly incorrect that the fresh look rule does not retroactively affect
contracts. In fact, that is exactly what it is intended to do. The fresh look rule manifests
the Commission’s notion that the ILECs’ long-term contracts signed before June 30,
1999 are a barrier to competition and customers should not be held to them. The rule
thus rewrites these existing contracts (as the JAPC has recognized) replacing the
contractually agreed-upon termination liability provisions with the reduced measure the
Commission has adopted.® This effect is purely retrospective; no contracts after June

30, 1999 are affected by the rule. A rule that purports to apply to pre-existing contracts

is obviously retroactive. See Fleeman et al. v. Case et al., 342 So. 2d 815 (1976).

® Although the above-quoted passage from the Staff Recommendation indicates the ILEC will receive
compensation for the term the customer actually took under a contract, that is not what the rule says.
The rule allows repricing only for tariffed term pians, not for contracts. (Proposed Rule 25-4.302(3).)
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75. “Retroactivity is not favored in the law.” Bowen v. Georgetown Univ.
Hospital, et al., 488 U.S. 204, 208 (U. S. S. Ct. 1988). Retroactive legisiation “ ‘presents
problems of unfairmess...because it can deprive citizens of legitimate expectations and
upset settled transactions.” * Eastern Enterprises v. Apfel, 524 U.S. 498, 533, 118 S.
Ct. 2131, 141 L. Ed. 2d 451 (1998), quoting General Motors Corp. v. Romein, 503 U.S.
181, 1981, 117 L. Ed. 2d 328, 112 S. Ct. 1105 (1992). “ ‘Elementary considerations of
fairness dictate that individuals should have an opportunity to know what the faw is and
to conform their conduct accordingly; settled expectations should not be lightly
disrupted.” “ Landgraf v. US! Film Products, 511 U.S. 244, 265, 128 L.Ed. 2d 229, 114
S. Ct. 1483 (1994). “A subsequent enactment should not disturb the substantive rights
and duties created by [a] contractual relationship.” Walker & LaBerge, Inc. and
Bituminous Casualty Corp. v. Jack Halligan, 344 So. 2d 239, 243 (1977).

76.  The fresh look rule presents exactly the kind of unfairness that is at the
heart of the retroactivity concerns expressed time and again in the courts and the legal
literature. The contracts and tariffed term plans affected by fresh look are entirely
lawful, and legally binding. Parties have already undertaken performance under these
contracts—in some cases, for years. The ILECs had no reason to expect that the
Commission would alter the contracts’ termination liability provisions, thereby removing
the ILECs’ ability to enforce these valid contracts. These provisions are customary in
both ILEC and ALEC contracts (as well as in commercial contracts, in general). The
Commission has been aware of such provisions for many years—for example, they
appear in Commission-approved tariffs setting forth the ILECs’ term plans. The agency
has never disallowed or disapproved of the ILECs’ use of termination liability provisions
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or the long-term contracts and term plans in which they appear. In fact, it was
reasonable to presume that the Commission could not do so after the 1995 revisions to
Chapter 364 affirming the ILECs' ability to use contracts and term discounts.

77. Because the fresh look rule operates retroactively to disrupt pre-existing
contracts, a clear statutory conveyance of the power to promuigate retroactive rules is
absolutely necessary to overcome the presumption that laws and rules operate only
prospectively. See, e.g., Gulfstream Park Racing Assoc., Inc. v. Division of Pari-Mutuel!
Wagering, 407 So. 2d 263 (1981); The Environmental Trust and Sarasota
Environmental Investors v. Florida Dep’t of Environmental Protection, 714 So. 2d 493
(Fla. 1% DCA 1998). If the Legislature intends for a. measure to reach backward, the
Florida Supreme Court will “insist that a declaration be made expressly in the
legislation.” Walker & LaBerge, Inc. and Bituminous Casualty Corp. v. Jack Halligan,
344 So. 2d 239 (1977). “ ‘The power to require readjustments for the past is drastic.
It...ought not to be extended so as to permit unreasonably harsh action without very
plain words.” © Bowen, supra, at 208, quoting Brimstone R. Co. v. United States, 276
U.S. 104, 122 (1928). No such plain words appear anywhere in Chapter 364.
Therefore, the fresh look rule exceeds the powers delegated to the Commission by the
Legislature.

B. THE FRESH LOOK RULE IS NOT SUPPORTED BY COMPETENT,
SUBSTANTIAL EVIDENCE.

78. A proposed ruie is an invalid exercise of delegated legislative authority if it
is not supported by competent substantial evidence. Fla. Stat. ch. 120.52(8)(f).

Substantial evidence is “such evidence as will establish a substantial basis of fact from
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which the fact at issue can reasonably be inferred.” “[Tlhe evidence relied upon to
sustain the ultimate finding should be sufficiently relevant and material that a
reasonable mind would accept it as adequate to support the conclusion reached.”
DeGroot v. Sheffield, 95 So. 2d 912, 916 (1957). In this case, even if the Commission
had the requisite legislative authority to adopt the fresh look rule, it must still be
invalidated because it is not based on competent substantial evidence.

79. The purpose of the fresh look rule is to enable ALECs to compete for
existing ILEC contracts that were “entered into prior to switch-based substitutes for local
exchange telecommunications services.” The primary fact at issue is, thus, whether
there were, in fact, alternatives to the ILECs’ switch-baséd local exchange services
when customers aexecuted contracts for these services before June 30, 1399. The rule
necessarily maintains that there were not; thus, customers must be permitted to opt out
of their contracts with ILECs.

80. The findings of fact reflect the evidence that customers did, in fact, have
competitive choices well before June 30, 1999. Even the Commission admits that there
was competition for the services at issues before that date. This admission alone is
enough to invalidate the rule because it contradicts the rule’s plainly stated premise that
there were no substitutes for the ILECs’ local exchange services when customers
contracted with the ILECs.

81. Despite the Commission’s repeated and unambiguous description of the
fresh look rule's purpose, Staff testimony at the hearing indicated that it isn't really
premised on the view that there were no competitive alternatives to the ILECs.
Commission Staff indicated, rather, that the rule was adopted because competition was
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not “sufficient” or “meaningful” enough to let pre-existing ILEC contracts finish out. Even
if we allow this departure from the stated purpose of the rule, there is no competent,
substantial evidence to support this view.

82.  Accepting the Commission’s view of the rule’s premise as expressed at
the hearing, the ultimate fact at issue was whether competition was “sufficient” before
June 30, 1999. The Commission concluded that it was not. But the “substantial basis
in fact” necessary to support this conclusion is nowhere to be found in the record. Even
if the Commission had the discretion to determine the point at which competition was
“sufficient” for purposes of adopting a rule, it had to exercise that discretion in a rational
manner. But the Commission never did any competifive analysis in this case. It never
even defined what “sufficient” or “meaningful” competition might mean. As such, it was
necessarily impossible for the Commission or the parties to identify in a deliberative
manner when the point of “sufficient” competition was reached.

83. Further, there is no evidence supporting the rule’s assumption that
customers did not have competitive choices when they executed their contracts prior to
June 30, 1999. The Commission did no investigation or customer interviews in this
regard. No customers testified at the rulemaking hearings, and the only customer
appearing at the rule challenge testified that he renegotiated an ILEC contract with the
knowledge that there were competing aiternatives.

84. The Commission clearly knows how to perform a competitive analysis.
Before Chapter 364 was revised in 1995, it conducted proceedings to determine if
numerous ILEC services were “effectively competitive” for purposes of potentially
relaxing the regulation of those services. It reviewed factors like comparability of
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substitute services, performance of competitors, and competitors’ size and product
lines, among others. {See Effective Competition Decision.) In this case, there was
never even a hint of any such objective, economic analysis.

85. In sum, the Petitioners have come forward with substantial evidence that
the business customer set at issue had plenty of competitive alternatives to the ILECs’
switched services--and, just as importantly, a high degree of awareness of competition--
long before June 1998. This evidence, significantly, includes testimony of individuals
who deal with customers on a daily basis and are thus in a position to know that these
sophisticated customers knew about competitive developments and had commonly
been contacted by the ILECs’ competitors,

86. No reasonable mind could accept the Commission’s presentation as
constituting competent, substantial evidence necessary to sustain the rule. There is
simply nothing material from which to infer that customers lacked competitive
altematives to ILEC services before June 1999. As such, the fresh look rule must be
invalidated.

C. THE FRESH LOOK RULE IS ARBITRARY AND CAPRICIOUS.

87. A proposed rule is an invalid exercise of delegated legislative authority if it
is arbitrary or capricious. Fla. Stat. ch. 120.52(8)(e). “An ‘arbitrary’ decision is one not
supported by facts or logic. A ‘capricious’ action is one taken irrationally, without
thought or reason.” Board of Clinical Laboratory Personnel v. Fla. Ass’n of Blood
Banks, etc., 721 So. 2d 317 (Fla. 1%t DCA 1998), citing Board of Trustees, Internal
Improvement Trust Fund v. Levy, 656 So. 2d 1359, 1362 (Fla. 1% DCA 1995). As
explained above, there was no competent, substantial evidence to support the
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Commission’s adoption of the fresh look rule. The same reasoning compels a
conclusion that the rule was arbitrary and capricious. That is, because the decision is
not based on competent substantial evidence, it is necessarily unsupported by facts or
logic. Certain aspects of the rule, however, draw particular attention to its arbitrariness.

88. The Commission claims that the rule is “designed to assist in the
transition” to competition from “existing monopoly service.” (Joint Pre-Hearing Stip. at
3.} But the rule is not rationally related to this objective.

89. Commission testimony indicated that the agency decided to implement the
rule precisely because of the presence (not the absence) of competition, at the point
when it deemed the market competitive enough td “warrant a little extra boost to
competition.” (Marsh/Tr. 197-98, 224, 235.) This is illogical. If the objective is to
encourage local markets to move from monopoly to competitive environments, the
Commission’s action would need to focus on markets that are not yet competitive. Yet
the fresh look rule is directed solely to the business market—mostly the ilarge business
market--where customers have had the most competitive choice for the longest time,
and where competitors continue to enter in ever larger numbers. It is arbitrary and
capricious to take a market that is admittedly not an “existing monopoly” and design a
rule to move it from monopoly to competition.

90. The rule is, likewise, arbitrary in that it applies only to the i{LECs’ contracts.
Both the ILECs and the ALECs use termination liability clauses. If the Commission
deems such provisions to be barriers to competition, then they would constitute such

barriers regardless of which company used them. If giving customers more choices is
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the point of the rule, then it follows that this effect would be enhanced if the rule
extended to existing ALEC contracts.

91.  Finally, the Commission’s choice of the June 30, 1999 date underscores
the arbitrary and capricious nature of the Commission’s decision making process in this
case. The Commission set June 30, 1999 as the date before which competitive choices
did not exist {or at least were not “sufficient”). The choice of the date for cut-off of
eligibility for fresh look is thus the critical factual issue in this case. Choosing a date that
would allow customers to opt out of a contract entered when that customer, in fact, did
have alternatives other than the ILEC, would make no sense in terms of the rule’s
stated purpose and would unfairly disadvantage thé ILEC. Thus, the Commission
would have had to carefully analyze the competitive developments in the ilocal
exchange market to settle on the correct date.

92. As discussed above, in relation to the competent and substantial evidence
standard, there is no evidence that the Commission engaged in this kind of deliberative
process. Rather, the June 30, 1999, date was literally a last-minute pick by one of the
Commissioners who relied on facts about the number of contracts covered by the rule,
rather than on any factual evidence about the level of competition in the market.

93. For this reason and the others discussed in this section, the rule is
arbitrary and capricious and must be invalidated.

D. THE AGENCY FAILED TO FOLLOW THE APPLICABLE RULEMAKING
PROCEDURES AND REQUIREMENTS OF THE APA.

94. A proposed rule is an invalid exercise of delegated legislative authority if

the agency materially failed to follow applicable rulemaking procedures or requirements
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in adopting it. Fla. Stat. ch. 120.52(8)(a)}. The Commission committed such material
error in failing to place the JAPC Letter (Ex. 70) into the rulemaking record.

95. APA section 120.54(8)(h) provides that an agency’s rulemaking record
shall include copies of “all written inquiries from standing committees of the Legislature
concerning the rule.”

96. APA section 120.56(1)(c) states: “The failure of an agency to follow the
applicable rulemaking procedures or requirements set forth in this chapter shall be
presumed to be material; however, the agency may rebut this presumption by showing
that the substantial interests of the petitioner and the fairness of the proceedings have
not been impaired.” |

97. The JAPC Letter, an inquiry from a standing legislative committee, was
not made a part of the PSC’s rulemaking record. The only mention of the JAPC’s
concerns about the Commission’s legal authority to adopt the rule appeared in the
Staff's final, November 4, 1999, Recommendation, and even then, there was no
reference to any letter. At the November 16, 1999 agenda where the rule was adopted,
parties had no opportunity to speak to the merits of the proposed rule, and thus could
not discuss the substance of the JAPC Letter.

98. Failure to include the JAPC Letter in the record is a material failure to
follow the procedure set forth in APA sections 120.54(8)(h). The Commission’s legal
authority to adopt a fresh look rule was a key issue in the case and a subject of intense
debate and Commission interest. The JAPC Letter identified the same serious concems
about the proposed rule that GTE and BellSouth had. Since the Commission receives
its authority from the Legislature, and the Legislature itself had questioned the
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Commission’s authority to implement the proposed rule, the JAPC’s inquiry should have
figured prominently in the rulemaking. But because it was left out of the record, parties
were denied the opportunity to comment on it during the Commission proceedings and it
was not considered in any meaningful way by the Commission. Given these facts, the
Commission cannot overcome the presumption of materiality that attaches to its failure
to include the letter in the record. The rule must be invalidated because the

Commission failed to follow applicable rulemaking procedures.

RECOMMENDED ACTION
In adopting the fresh look rule, the Commiséion has, for the several reasons
discussed herein, exceeded the powers, functions, and duties the Legislature has
delegated to it. The rule represents exactly the kind of abuse of delegated authority the

1996 revisions to the APA were intended to prevent. The rule is thus declared invalid.

Respectfully submitted on May 24, 2000.

oy DS NI

Kimberly CéSwell

P. O. Box 110, FLTC0007
Tampa, FL 33601

(813) 483-2617

Attorney for GTE Florida Incorporated
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BEFORE THE FLORIDA PUBLIC BERVICE COMMISBION

In Re: Investigation into which } DOCKET RO. 930046-TP
local exchange company (LEC} } ORDER NO. PSC-94-1286~FOF-TP
services are effectively } ISBUED: October 17, 1994
competitive in 1993. )

)

The following Commissioners participated in the dispoasition of
this matter:

J. TERRY DEASON, Chairman
BUSAN F. CLARK
JULIA L. JOHNSON
DIANE K. KIESLING

QRDER DRENYING CERTAIN MOTIONS

ORDER REGARDING COMPETITIVE JTATUS
QF CERTAIN LEC PROVIDED SERVICES

BY THE COMMISSION:

NOTICE IS HEREBY GIVEN by the Florida Public Service
Commission that the actione discuseed in Seotlons III, IV, V and VI
of this Order are preliminary in nature and will become final
unless a person whose interests are substantlally affected files a
petition for a formal proceeding, pursuant to Rula 25-22.029,
Florida Administrative code.

I.  PACKGROUND

Chapter 364, Florida Statutes was substantially revieed during
1690, resulting in an inocreased statutory emphasis oh allowing
compet{tive forces to guide markets where possible. In partioular
the Legislature created Section 364.338, Florida statutes,
establishing the mathodology by which the determination as to
whether and under what conditions services would he subjacted to

competition.

Pursuant to 364.338(2), a determination of whether a LEC
service is subject to effective competition may be made “on motion
by the commission or on patition of the telecommunications company
or any interested party.* In addition, Section 364.338(2)
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describes the relevant Zfactors tc be consldered in wmaking a
determination of whether or not & LEC service is “effactively
competitive.® The factors include both economic criteria and
public interest considerations.

In conjunction with a determination that a service ie
affectively compatitive, several other mpatters must also be
oonsidered including anticompetitive safeguards, the level and
nature of regulatory oversight, as well aa the initial pricing and
costing parameters for the services to avoid cross subsidies.

The first to be examined, pursuant to Section 364.338, vas pay
telephone service. By Order No., P5C-93~0289-FOFP-TL we found that
this service was not effectively competitive.

By Order Ko, PSC-93-1768-FOF-TP (93-1768), wa began the
systematic examination of all LEC services to determine the level
of competition for each service. Cortain mervices, as set forth in
that Qrder, were found to be not effectively competitive. Certain
other services were determined to warrant further investigation and
analysis before a final decision could ba made.

The Investigation included review af Information from four
major LECs consisting of BellScuth Telecommunications, Inc. d/b/a
Southern Bell Telephone and Talegraph Company (Scuthern Bell), GTE
Florida Incorporated (GTEFL}, Unlted Telephona Company of Floerida
(United), and Central Telephone Company of Florida (Centel); threa
major intersxchange carriers, ATET Communications of the Southern
states Inc. (ATT-C), Sprint Communications Cempany (Sprint), and
LDDS; two alternative access vendors, Intermedia Communications, .
Inc. (Intermedia)} and Time-Warner AxS of Florida, L.P. (Tima
warner); the Florida Cable Television Association; and 78
telecomnunications equipment vendors. All information was
collected via formal discovery or data requesta, with the sxception
of the esquipment vendors who were contacted through a written

survey, ‘

On Kay 6, 1994 United and Centel filed a Moticn to defar
further action in Docket No. 930046~TL. On May 23, 1994, Bouthern
Bell filed *Southern Bell Telephone and Telegraph Company's
Responme to and Concurrence with Motfon to Defer of Unitad and
Centel.” 1In its Motion, Southern Bell adopts the arguments of
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United and Centel. Southern Bell further arques that the lack of
immediacy driving this docket coupled with the potential that
legislative changes will render this docket moot warrant deferring

thae docket.

on June 3, 1994, Time Warner and FCTA filed a Joint Response
to and Motion to Strike Southern Ball's Concurrence with United and
Centel. In support of its motion to atrike, Time Warner and FCTA
argue that Southern Bell's response is untimely pursuant to Rule
25-22.037(2), Florida Administrative Code. Thay further argue that
Rule 25~22.037(2) permits only responses in opposition to a motion,
not “concurrences.®” S§ince Southern Bell's motion is a concurrence
and not in opposition, it is precluded by Rule 25-22.037(2) and
should ba stricken.

Rule 25-22,037(2) (b) states, in pertinent part:

Other parties to a proceeding may, within seven (7) days
after service of a written motion, file written memoranda
in opposition.

FCTA is correct when it states that Southern Bell's Hotion is
not in opposition to a motion, Howevear, it is incorrect in ita
‘conclusion that a "concurrence™ is precluded by this rule.
Substantively, Southern Bell's concurrence is simply another motion
seeking to defer the docket. Thera is no time limit eet by Rule 25-
22.037 for filing such motiona; the rule is silent on such motione.
Accordingly, we find it appropriate to deny the motion to strike.

D. Motions to Defer Proceeding

On May 6, 1994, United and Centel filed a zmotion to defer
further action in Docket No. 930046-TP. In muppoert of its Motion,
United and Centel argue agsentially that in light of the potential
for legisiative change and the lack of urgency in this proceeding,
the parties' resources and efforts will ba better spent focusing en
legislation.

GTEFL and Bouthern Ball filed motions joining and concurring
In united's and Centel's Motion on May 1€, and May 23, 1994,
respactively. Both of thesa companies echoed the arguments raised
by United and Centel.

FCTA and Time Warner jointly responded tixely in opposition to
the Motion to defer on May 16, 1994, Intermedia alao reaponded
timely in opposition on May 16, 1994. In opposition to the Motion
to dafer, PCTA and Time Warner arque the following: any legislative
changes ara too speculative to justify deferral; the Commission
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should not ignore the legislative wmandate to encourags
technological innovation and competition; the LEC's arguments are
self-gerving; and the determination of which services are
effectively competitive is critical to promotion of a full and
tair telecommunications environment. Intermedia echoes the
argumonts of Time Warnar and PCTA. Specifically, Intermedia arques
that the notion that deferral iIn this case on the basis of
speculative legislativa changa would apply in every cass now
pending befora the Commission, as well as evary docket opened in
the next nine months.

There is clearly the potential for legislative change in 1955,
However, any argument that the our actions in this case would be
randered useless is too speculative to justify stopping cur actions
to foster a competitive senvironment. To cease the actions

. specifically directed to encourage competition based on such

speculation would be inappropriate. Accordingly, wa find it
appropriate to deny the motions to defer this docket.

IIT. ANALYTICAL METHODOLOGY

Section 364.338(2)(a)-(g), sets forth the framework for the
analytical mathodology utilized to determine whether a service ias
effectively competitive. The statutory criteria are:

{a) The affect, if any, on the maintenance of basic local
-exchange telecommunications service.

(b) The abllity of consumers to obtain functionally
sguivalent services at comparable rates, terms, and
conditions.

{c) The ability of competitive providers in the relevant
geographic or service market to xmake functionally
sguivalent eor substitute sarvices avallable at
coxpetitive rates, terms, and conditions.

(d) The overall impact of the proposed regulatory change
on the continued availability of existing sarvices.

(e) Whether the consumers of such service would receive
ap identiflable benaefit from the provision of the mearvice
on a compatitive basis.

{f} The degree of regulaticn necesmary tc prevent abuses
or discrimination in the provision of such sarvica.
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(9) Such other relevant factors as are in the public
interest.

Paragraphs {b) and (c) deal with economio criteria, whila the
remaining paragraphe deal with public interest factors.

The nature of the Iinformation ralevant to the econonic
criteria can be classified into the following five categories,
along with many of the questions staff analyzed in making a
deternination in each category:

1. Comparability of Substitutes - are the products belng
gold true functional equivalente, i.e. do they actually
perform the sama or nearly the same function? Could one
raally be asubstituted for another and providea the sans
sarvice for the consumer?

2.  Harket Coverage of Competitors - (based on size and types
of cugtomers) - how xmuch of the total mnarket do
competitors compete for?

3. - arae thae
competitors saizable encugh to impact the market? Do
their competitive product lines compare with the others
they are competing against?

4. Performance of Competitors (level and barriers) -~ are the
competitors profiting from their efforte in the market?
Are competitors staying in the market for substantial
lengthe of time? Are their market shares increasing over
time, or decreasing?

5. -~ {8 the LEC profiting from its
afforte in the market? 1Is its market share increasing
over tima, or decreasing? Have its prices risen or
fallen for its competitive servicea?

Our axamination of each service focuses first on the five
categories set forth above. Signifiocant adverse findings regarding
categories 1, 2, 4 or 5 indicates that the amervice in eation
clearly fails the economic criteria. This fallure necessitates a
finding that the service is not affectivaly compatitive.

Adverse findings regarding category 3 may not, alcne, indlcate
that a servica is not effectively competitive. Even with a limited
siza or scope of ocompatitors, a service could possibly be
effectively competitive, For example, competitors with the LECs®
Centrex products may not be large in size, or may not offer all of
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tha features of Centrex systema. Howaver, if in aggregate the
LEC's competitors are large enough or their products sufficiently
substitutable to drive the LEC to reduce its price near incremental
cost ovar time to maintain ita market share, or if the LEC's markat
share dwindles over time, the service may be eoffectively
competitive. This may be true even if the size of the competitors
or tha scopa of their products "fails" our category 3 analysis.

Those LEC services which have no significant adverse findings
in any category must be further analyzed according to the other
"public interest™ factors set forth In Section 2364.338(2). If no
adverse factors are discovered in those areas, the services can ba
deened "affectively competitive.®

IV. REGULATORX TREATMENT FOR EFFECTIVELY COMPETITIVE SERVICES

Once the determination is made that a service is effactively
competitive, the deciszlon must be made as to the appropriate level
of regulatory oversight for such mervice. Section 364.338(3)(a)
provides that we may:

1. Exempt the service from soma of the requirsments of
this chapter and prescribe different regulatery
raquirements than are otherwise prescribed for a monopoly
service,. or

2. Require that the compatitive service be provided
pursuant to a fully separated subsidiary or affiliate,.

In our review, there ara three basic laevels of regulatory
treatment for effectively competitive services: ainimua price
tarifts, detariff, or deregulation.

A. Miniwmup Price Tariffs

Under minimua price tariffs, tariffs would continue to be
rfilad for the service and we would continue to regulata the
service, Tha revanuas, sxpenses and investments attributable to
the service will be included in the caloulation of the company's
ravenue ragquirement or “above the line™. Hovever, tha tariff
requirements would be ralaxed for mors price flexibility. A price
floor would be set, but the floor would then ba reflected in the
LEC's tariff. The LEC would then ba free to change the price or
torma for the service to any price above the floor to be effective
saven days from the date the change is filed. Any guch changes
would not be subject to direct Commission approval prior to

beconing effective.
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Minimum price tariffs ara appropriats if the service is not
severable from regulated services and continues to be sold as part
of a regulated service package. Minimum price tariffe help ensura
that competitive services are not priced below their relevant costs
in either stand-alone versions or as part of regulated packages.

B. Detariff

Detariffing mesns that the service would still be regulated
but the LEC's rates and terms for the marvice would no longer he
filed and published in the LEC's tariffs. Revenues, expenses and
investments attrjbutable to the service could go elther abova or
below the lina. An initlal minimum price floor would be set by the
Commission. The LEC would then be free to price the service at any
point at or above the approved price floor. LECs could also
negotiate unlimited individual contracts for these services, as
long as the contracted rates were above the floor price.

C. Deregylation

uUnder deragulation, all revenues, expenses and investmaents
attributable to the service are removed from calculation of the
LEC's revenus reguirement and placed below the line either through
a separate subsldiary or accounting separations. Tha Commission
would then no longer oversee any aspact of the provisioning of tha
servica, other than to make sure any accounting separations
effactively negated the posaibility ef anticompetitive crose-
subsidies benefitting the deregulated service. All facets of
providing the service such as prices, quality of service, custonmer
relations, and conditions of service, would be regulated by the
compatitive market. .

Generally, a service should ba deragulated if it is severable
from regulated sarvices and the public as a whols would benefit the
most 1f it is no longer regulated. Tdeally, the operations
associated with the service are totally severable and can bs placed
in § separate subsidiary. Totally saverabla xeans two things:
severable both gpperationally ~ tha sarvice can ba efficiently
provided autonomously with separate personnel and facilities; and
functionally - the service, or parts of it, ars not monopoly inputs
to either LEC or competitors'’ sarvices, and they are not bundled
with monopoly services. If a service is severable fungtionnlly but
not opgrationally, it may still be deregqulated, but with accounting
saparations instead of a separate subsidiary.
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We note that any decision to set minimum prices, detariff, or
deregulate a service deamed to be effectively competitive may be
raviewed and, if necessary, subjected to added regulatien pursuant
to Bection 264.338(4), Florida sStatutes, Any decision to
deregulate a service does not send such service beyond our
authority to determine whether and undar what circumstances a
company may provide the deregulated s=service. We retain
jurisdiction to examine the provision of any service at a future
date and subject the service to more or less regulation as deemed
in the public Interest, '

V.  COMPETITIVE STATUS OF CERTAIN LEC SERVICES

By Order No. 93-1768, we determined to systematically review
each LEC service to determine which, if any, were sffactively
competitive. The initial group of services to be sxamined in the
first phase was: Call Forwarding/Call Wwaiting, Private Line
Service, Foreign Exchange Service, Centrex/ES5X, and Custom Calling
Services - Business.

As will be seen balow, wa have axpanded the nuzmber of servicas
under consideration from those spacifically set forth in Order No.
93-1768, The expansion is appropriate to maximize our efficiency
in the review process. The full list of services examined herein
ara:

Call Waiting (Residence, Business)

Call Yorwvarding (Residence, Business)

Three-Way Calling (Residence, Pusiness)

Speed Calling (Resi{dence, Business)

Centrax/ESSX

= Foraign Exchange Service

Dedicated Services (Private Line, Spacial Accesn}

A.  Call waiting
1. comparability of Subgtitutes

Call Waiting functions by sending a tone to a customer's
prenises wWhile the customer is on a call, alerting her/him that
another caller is trying to reach them. This necessitates more
"calls®™ than 1lines, something that currently only tha local
exchange company can provide.
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Several vendors in the survey indicated that they sold Call
Waiting as part of a PBX function package, but realized on
examination that the function of their Call Waiting was not the
aame as the LEC's. For instanca, if a PBX station is busy, the PBX
can send a tone to the station that another call is waliting for

that =station,
. If all trunke are busy, the next caller

simply gets a busy signal. This is fundamentally different from
allowing more calls to go through to the customer than the customer
has lines/trunks/paths, as the LEC's Call waiting does. From this
we concluda that the features sold by the competitive vendors ara
not functicnal equivalents to the LECs' offerings for Call Waiting.

2. Market Coverage of Competitors

The vendors survayed xarketed almost entirely to businass
customers, and even then mostly to businesees of some sirae such as
those with 15 or mora stations. This covarage, or lack of
coverage, suggests that aven if ‘the products were functionally
equlvalent the competition for oustomers would not include small
businasses or reaidences. Thie is inconsistent with Southern
Bell*s current residential penetration ratas for Call Walting of
51%, which suggest the residential market is much larger than the
business market penetration rate for this service of 14%. It does
not appear that the competitors' market coverage is sufficient for
an effectively competitive service.

3. gize apd Product Line Scope of Competitors

The vendors surveyaed varied 1n size from fewer than 4
enployees to 20 or more employees., Although none of the vendors
appeared substantial enough in esize to compete with a local
exchange company's resocurces, the combination of vendors appears to
be substantial enough to influence the LECs' behavior in sales and
pricing for some services.

The vendors' product line scope for medium to large businessesn
appears to be sufficient. Thelr PBX systema perform moat of the
functions that the LECs' Centrex systems do, as well as sone
additional functions, However, none of the wvendors surveyad
offered a stand-alone Call Waiting feature; they only offered it in
conjunction with a PBX aysten.

Although tha competitors' size doas not appear to be a
hindrance to competition, thair lack of a directly-compating
product indicates that they have an insufficlent product line scope
to be effective competitors to the LECs for Call Walting servics.
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4. Performance of Competitors

The vendors' responses to survey questions were slightly
misleading on this subject. Even though most vendors indicated
they had been in busineas for over two yearas and sales for Call
Waiting were generally increasing over time (two posmitive
indicators of competition), their reaponses weras actually citing
PBX sales and their competition against Centrex/ESSX services.
This indicates any competition for call Waiting {as the PBX version
is not functionally equivalent to the LECs', it is inaccurate to
state that any true competition can exist between the services) is
between a PBX feature and a Centrex/ESSX feature. gince no
compatitors actually sold the Call Waiting feature separately, It
appears that the competitors® performance is insufficient for an
effactively competitive saervice.

5. Level of LEC Performance

The LECs' responges indicated that their residence and
business penstration rates for Call Waiting were genaerally the
hi?he-t of any Custom Calling Peature and increasing over tige,
while prices have remajned stable or increased. This indicates a
lack of competition. Additionally, we are ia perplexed at how
Southern Bell'’s residential penetration rate of 51% in 1993 can be
so far above Centel's rate of 14% and GTE's rate of 27% , It
appears that the LECs' performance in the Call Waiting market
appears to ba more that of a wonopolist than a competitive
provider.

6. conclusion

As aiscussed above, Call Waiting failed all five of the
acononic dimensions for effective coxpetition. We, theraefore,
find that it is not effectively compatitive pursuant to Section
364.338. Purther, it appears that its potential for
compatitiveness is minimal. Since no non-LEC vendor markets the
featura by itself, and its function necessitates local switching,
there are no potential competitors in the near term.

B. Call Forwarding
1. Comparability of Subatitutes

Call Forwarding simply forwards a customer's calla to a
predetermined number when the customer is not home or the
customor's phona is busy, not anawered, or both. Remcte Call
Forwarding and Call Forward Busy/No Answar ara all derivations on
the sams idaa.
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Telephone inatruments can simulate this feature today. Moat
PBXs and key systems offer this as part of theixr feature packages;
even relatively non-sophisticated devices availabla to consumers
such as multiline telephones in the $200-300 range, or PC-basmed
voice mail systems in tha $100-300 range, can provide a einilar
tunction. However, there is cne main component that is critically
different. When calls are forwarded through LEC-provided call
Forwarding, only ona telephone line is required. The function is
performed in the LEC's central office. For Call Forwarding to work
through a customer's telephone, two or mors lines are needed. An
incoming call is placed on hold while the forward-to number is
dialed through another line, then the two calls are "“bridged®
together. This aliminatas all single-line residences and single-
line buginesses, & substantial sagment of the market.

2. Harketr Covernge of Competitors

As discusged above, the LECs' competitors concentrate on
medium to large size businesses, ignoring a substantisl sagment of
the Call Forwarding market. Markat covaraga for this service
appears Insufficlent for sffective compatition.

3. Bize and Preduct Line Scepe of Competitore

The competitor’s sires and numbers appaar sufficient for a
competitive market; however thay do not offer stand-alene Call
Forwarding features. Therefore, it appears that the product scops
irn insufficient for effective competition.

4. Performance of compotitors

Again, since the products marketed are not directly
substitutabla, partiocularly for singla-line businesses and
residences, the performance of the competitors is not indicative of
a competitive market,

5. Level of LEC Performance

The LECs also enjoy healthy panetration rates that have
generally increased ovar time for Call Forwarding, as they do for
Call Waiting. These factors indicate a lack of real competition.

6. Sonclusionh

Call Forwarding suffera much the mame fate as Call Walting.
In our mnalysis, the service faile in each of the five econonic
categories for competitiveness. Therefore we find the service is
not effectively competitive.
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We note that separating business and residential markets in a
competitive analysis may lead to conclusions that a service ig not
aftactively compaetitive for raesidences, but is for businesses or
certain mize businesses, or vice versa. We recognize this and
anticipate such a conclusion at scme point for certain services.
However, wa do not believe it applies here.

Call Forwarding for medium to large businesses with PBXs or
Centrex systeams provided by either the LEC ox PEX vendor zore
closely resemble functional equivalents. However, thers is still
the problem that if all the outside trunks are busy on a PBX, &
busy/no answaer station cannot forward any additional calls because
the calls are given a busy at the LEC central office. But if soma
trunks are free, the services perform similarly.

However, we do not believe that this equivalency warranta a
finding of effactive competition or further investigation. <cCall
Forwarding is not sold by PBX vendors as a stand-alone feature; it
ia meraly packaged in with several other features that any PBX can
perform. Call Forwarding for madium to large business appears to
sizply be a minor alement in the analysis of PBX versus. Cantrex
conpetition.

€. Three-Way Calling
1. gopparability of Substitutes

‘LEC-provided Three-wWay Calling allcws a custcomer to put one
call on hold, call another number, and bridge all three locations
tegether, all with one telephone line. Many of the same telephons
instruments and devices dixcussed in the previcua two isesues will
perform this function, but again need at leagt two lines to
operata. A customer must put caller one on hold, then make a
separate call over another line, then bridge them all together.
This again nagates the functional equivalency for the residential
and small business market in the same fashion as Call rorwarding
discussed above.

2. Market Coverage of Competitors

Aa discugsed ahove, the LECa' competitors concentrate on
medium to large size businesses. This is only partial market
coverage, and aven this coverage would not warrant attempting to
segzent the businesses into separate markets, as Three-Way Calling
is not offered as a stand-alone feature. Accordingly, it appears
that market covarage for this service is insufficjent for affective
competition.

rd
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3. §Size and Product Ljine Scope of Cogpetitors

Although the competitors' sizes and numbers appear sufficlent
for a competitive markat, they do not offer stand-alone Three-Way
calling features. Therefore, it appears that the product scope is
insufficient for effective competition.

4. Performance of Competitors

Again, since tha products marketed are not directly
substitutabla, particularly for single-lina businesses and
residancea, the performance of the competitora is not sufficlent
for a compatitive market.

S. Lavel of LEC Performance

The LECB also enjoy healthy penstration rates that have
generally increased over time for Three-Way Calling, as they do for
Call Waiting and Call Forwarding. These rates indicate a lack of
real competition.

6. Conclusion

Again, this service suffers from the same limitations as the
other faatures discussed previously. For the same reascns, we find
that Three-Way Calling is not effectively compatitive. Also,
becausa Three-Way Calling is sold by PBX vendors the same way as
¢all Forwarding and other features for mediun-large businesses,
this feature also appears to be a winor element in the FBX versus.
Centrex analysis.

We note that Three-Way cCalling should not be confused with
larger conference calling producta that allow several customers to
resarve space and *djal in* to a central conference bridge. These
services go by various trade names such as Conference Sarvice,
Meet-Me, and Conference Line, and ars offeraed by most wajor LECs
and IXCs. Many of these services appear to be functionally
aguivalent and may have a significant amount of compatition for
customere. Theasa conferencing services should be examined at a
later date with other services.

D. Bpeed Calling
1. Copparability of Subgtitutes
LECs provide 8pead Calling in either eight number or 20

numper varistions. These features allow customers to progran
telephone numbers to memory so that they can be recalled by
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dialing two or three digits, The vendors surveyed also sold
telephone sets that performed the same functions, as well as PBX
Speed Calling features.

Addjtionally, wvirtually all telephone sets that sell for
more than $15.00 at any retail outlet also feature Spesd Calling
memories. Although the LECa' Spead Calling features raly on
caentral office processors, while most of its competition use
amall memory chips inside telaphona instruments, the service is
the same to the end user. Therefore, it appeara that the
producte are functionally equivalant.

2. Market Coverage of Compatjitors

%1 out of 60 reaepondente to the vendor survay indicated
Speed Calling as the most often sold feature. Coupled with the
sale of one and two-line telephone sets with number memory from
many retail outlets, it appears that all the market segments -
residences and small, medium, and large hLusinesses - ars
adegquately covaered by the competitive firms.

3. 8lze and Product Line Scope of Cozpetitora

The size and number of PBX vendors does not appear to be a
hindrance to effective competition for wedium to large size
tusinessas. Adding the telephones manufactured by ATET, other
Bell companies, Sony, Mitsubishl, and others sold through large
retail outlete, it appears that the size and number of Speed
calling competitérs is more than sufficlent for each segment of
the markat.

The product line scope of competitors is alsc adequate,
Talephons sats and speed dialers sold at outlets such as Radlo
shack have up to 100 number memories, and PBX vendors claimed
that PBXs can have number memories in the thousands. It appears
the breadth of products sold by the LECs' competitors is aiso
mors than a sufficient scope when compared to the LECs'
offerings.

4. Performance of Competitors

The vendor survey indicated that, in general, the vendors
had high confidence that their Speed Calling smales were above
avarage and that they could compete affectively with the LECs.
Also, the continued availability and increasing pervasiveness of
speed dialing telephones to tha avarage consumer indicates that
other compatiters are also performing well. The vandor survey
also indicated that many vaendors actually predicted that thair
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Speed Calling sales would decrease over the next two years; their
rasponses to other services wers generally that their performance
would increase over time. Thie alsc indicates increasing

competition.
5. lLevel of LEC Performance

LEC performanca also indicated significant competition. LEC
penetration rates for Speed Calling have steadily declined from
1990-1993. For example, Southern Bell's rasidential penetration
for Speed Calling fell from 18.25% in 1990 to 6.02% in 21993, a
decrease of 56%. This decline occurred notwithstanding a rate
decrease in 1989 to the bottom of Southern Bell's approved rate
band in an attempt to answer the competition froa telephones and
autodialers. Thie performanca, coupled with the vendors’
prediction of declining sales, indicates that thera are numerous
competitive pressures in addition to the LECs' and telephcnae
system vendors' compatition with each other.

6. Other statutory Factors

Since speed calling has passed the economic analysis, we
mugt also examine the remaining statutory factors necessary to
deterpine the competitive status.

a} Effect on maintenance of basic local service

Thare does not appear to be any detrimental effact on basic
sarvice should Speed Calling be declared effectively
competitive. Southern Ball still has a high contribution
from this service, in spite of the rigerous competition it
faces. As long aR a reasonable price floor is met for this
aervice, it does not appear thers will be any adverse impact
on local sarvice.

b} Availability of Exieting Services

it algo appears that Speed calling has littls or no sffeact
on tha availability of existing services. One possible
exception could be the packaginz of 8peed Calling with other
Cugtom Calling featurss. Relax n? price r-?ulation for
Spead Calling may result in reducing the price of regulated
custom Calling packages, This should benefit conaumers, as
long as Speed Calling is not sold below ite cost.
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¢) gonsumer bepefits from coapetition

The consumer benefits from competition are already evident
in this market. The relaxation of price regulation, as
mentioned in the previous paragraph, will only add to those
benefits so long as cross-subsidies are avolded.

7. Conglusion

Speed Calling has passed the competitive analysis in all
five of the critical ecconomic areas, az well as the other
statutory areas examined. Accordingly, we find that Speed
Calling is an effectively competitive service. Weo also bellave
that we should relax regulation over the price of Speed Calling.
At this point, the most approprlate regulatory treatment is a
ninimum price tariff, The next step is to se¢t a minimum price
for each LEC for Speed Calling. This will aveid any potential
for cross-subsidy.

Ideally, the price floors should be equal to or greater than
each company's incremental cost for the service. Unfortunately,
we currsntly have ne reliable cost data upon wvhich to make the
determination. Therefore, we f£ind it appropriate that a
temporary price floor ba set until cost data is submitted and
approved,

The existing tariffed rate for Speed Calling shall be the
temporary floor for each LEC that does not have approved bandad
rates. For each LEC that has approved banded rates for Speed
Calling, the temporary floor shall be met at the hottom of the
approved band. This will assure that seach company's rate ia
above its incremental costs until such costs can ba determined.
¥We note that banded rates were initially sat with the bottom of
the band adequately covering incremental costa. Each LEC ghall
file a current incremental cost study for all Speed Calling
faatures within 90 days of the date this portion of this order
becones final. This will assure that the proper permanent price
floor can be astablished. Our directive herein ls consistent
with recently adopted Rule 25-4.045(3), Florida Administrative
Code, which states ipn part:

When a LEC service has been deaemed to be subject to
effective competition and an order issued, the local
exchangs company shall file ilncremental cost data . .
within 90 days after the date of the ordar,

The cost study shall includs sufficlent backup documentation
for a complete analysis.
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LECs shall continue to file tariffs for Speed Calling
features, and the revenues, expsnses, and related investments for
Speed Calling shall remaln above tha lina. Detariffing ESpeed
Calling is not appropriate because Speed Calling is freguently
packaged with other Custom Calling features that are pot
competitive and that will be fully regulated for the foreseeable
future. However, we alego find that any tariffs dealing solely
with Speed Ccalling features may become effective without direct
Comnisslon actien seven days from the date of flling. This will
allow the LECs the flexibility to changa prices as the market
dictates while allowing the Commission to continue teo monitor the
compaetitive servica's relationship to LEC moncpoly services.

E.  Centrex/ESSX
1. comparability of Substitutea

Centrex systems' are in direct competition with Privata
Branch Exchange (PBX) systems for xmedium to large size business
customeras and key telephons systens for smaller buajnesses. The
size thresheld for thease customers is generally 25 or more
station linea., Either system can provide a number of features
including attendant-less answering, automatic call distribution,
queuing, voice mall access and diraect numbers to statlions.

Although the exact lists of services are not identical, the
LECs and vendors agreed that the features of each are
sufficiently comparabla to make thea direct substitutes for one
another. From this it appears that Centrex/ESSX ayatems and PBXs
are functionally squivalent.

2. Maxket Coverage gf Compefitors

The responses to the vendor survay indicated that the level
of competition for businesses with 25 or more atation lines was
quite vigorous. This market segment is also where the majority
of Centrex/ESSX systems are sold by LECs. Of the 60 vendors
surveyed, 46 stated that they sold PBX systems In competition
with the LEC. This wae second only to Spead Calling, discussed
above. The vendors generally stated that their principal
competitive afforts waera directed squarely at the PBX versus.
Centrex markets and that these efforts were significantly xore
strenuous than in any other area.

' The terma *Centrex” and "ESSX" desoribe the same servica.
E55X is a Southern Ball trade name for the service. Other LECs
sometimea provide the service under different trade nanes.
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Although some LECs mall Centrex/ESSX systems to cuatomera
with as faw as two access lines, it does not appear that thesa
custoners are vigorously courted by the LECa. Also, many vendors
also sell key systems to small businesses as sn alternative to a
gnall Centrax/ESSX system. Although the concentration of efforts
is for larger customers, sufficient market coverage is presant
for the entire range of Centrex/ESSX products.

3. gize and Product Line Scope of Competitors

It appears from our review that the size and product scope
is sufficient for an effectively compaetitiva market. Although
the size of even the largest P8X vendor is minuscule compared to
Southern Bell, the number of competitora in any market area is
substantial. Further, tha vendors' products have comparable
features to Centrex/ESSX, but also come in several size
variations to morea directly compete with the scops of products
the LECs sall.

4. Perforpance of Competitors

The vendors indicate that, for the most part, their
pasrformance in the market was at or above average (85%). Our
raview of thils inforaation, although inconclusive, indicates that
there is some kind of competitive equilibrium in the PBX-Centrax
market. We do not know, howaever, whether this equilibrium is
market driven or controlled by the LECs.

5. Level of LEC Performance

our raview of LEC performance is also inconclusive, but it
suggests significant compatition, Southarn Bell wvas the only
company that provided aggragate centribution figures for Centrex
mervices. Southern Bell stated that its average contributicn
from ES5X service was 16%. This margin was the lowast
contribution level of any service polled. This is a strong sign
that thera are competitive forces at work in this market.

6. Other Statutory Factors

8ince Centrex/E3SX has passed the econcmic tests, we xmust
now evaluate the service according to the other statutory
factors.
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a})  Effect on maintenance of basic local service

Wa are unaware of any detrimental effect on the
maintenance of basic local eervica from poliay decisions in
this recommendation. However, it is not gertain that such
possibilitieas do not exist. Wa note that we have gome
concerns regarding the rate relationshipes among rates for
PBX trunks and Centrex statlon lines, DID numbers and
centrex features, as well as marketing practices, cost
allocations and loop coste. Howaver, any fapact on local
service would nacassitate that we change existing access
line or feature rates for PBX or Centrex systems. No such
deciasions are being made here to change thosa rates.
Therafore, wa do not beliave that there will be any adverse
aftact on bagic service as a result of any decisions made in
this Order.

b) Impact on ayailability of existing services

Wa ara unaware of any advaerse impact on the
availability of axisting services.

¢) Consumer benefit from competition

As with Speed Calling, the consumer bemnefits from the
competition between PBX and Centrex/ESSX xmarketers are: more
featurea, lower price, batter service and more cholces. We
believe these benefits exist today; we do not believe they
will be adversely affected if we declare the service
effectively competitive,

7. Conclugion

Upon consideration of our analyais above, we find that
Centrex/ESSX Service ls effaectively compatitive, We further find
that the appropriate regulatory treatment is to detariff this
servica. Pursuant to Ssction 364.338, we have broad discretion
in the regulatory treatment of effectively competitive services,
We can use that discretion to relax our regulatory oversight to
any degres necessary to axtract the maximum bensfit to
ratepayers. We balieve it questiocnable that the public at large
will benaefit most from deregulation. Keeping all of the
revenues, expenses and investment attributable to this service in
the raegulated operations will continue te help keep local rates
affordable and promote new service development. We balieve that
detariffing Cantrex/ESSX will both maximize that bensfit, while
allowing tha LECs to vigorously pursus naw customers under
similar parameters as their competitora.
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Consistent with our decision to detariff this service, wa
fina that price floors should be set for each LEC's Centrex/ESSX
services. Each LEC's existing rates shall be the temporary
floors until each LEC's actual costs can be determined. This
will ansure that rates dc not fall below coats until an accurate
floor is determined. Each LEC shall file a current incremental
cost study for all Centrex/ESSX fsatures within 90 days of the
date this portion of this Order becomes final. The coat study
should include sufticient backup documentation tor a complate
analysis. Once the review is completa, we vill establish
appropriate price fleors. Finally, each LEC shall also file
tariff ravisions removing Centrex/ESSX mervices from their
respectiva tariffs within 90 days of the date this portion of
this Order becomaes final,

¥*. Pkrivate Line and Special Access Services

Private Line service is the provision of a point-to-point or
multipoint telephone line for the private usa of one party.
Local sxchange companies offar private line sarvice on an analog
and digital basis. Private Line is offered via various
tranamisaion speeds. Speeds range from as low as 2,4 Kbps to as
high as 45 Mbpe. Thise all depends on the configuration and
applications needed by the customer. Private line sarvicea can be
uped to transmit voice, data, or video on either an intraexchange
basis or an i{nterexchange basis.

Bpacinl Access service provides a transmisalon path to
directly connect an IXC's terminal location in & LATA to either
an end-user's premises; two IXC terminal locations; or a HUB. A
HUB is a facility where bridging and multiplexing functions are
performed. Special Access is used to connect a HUB and an end-
user's premises. Spacial Access service is also used to provida
a 1link for private line sarvice. Speclal access servica ia
offered at various spoeds, grades of service, and bandwidth
specifications. B8peads range from 75 baud to 274.176 Mbps
depending on grade of service. 8pecial Access service can also
be offered on an analog or digital bagis. Spaecial Access servicas
can be used to transmit voica, data, or video eithar on a point
to point or multipoint basis. S8pecial Access service is
necessary for an IXC's provision of private line sarvice to its
customars.

1. Comparabilify of Service

The principal providers of private line and special accass
services, other than tha LECs, are alternative accass providera
(AAVs)}. Other alternative sources include IXC private line '
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services, private line service resellers, bypass faclilitles such
as microwave, Very 5mall Aperture Terminals (VSAT), coaxial cable
netvorks, and spare capacity on electric utility private
networks.

AAVa provide functicnally equivalent alternatives to the
LECs' private line and spacianl access services. AAVs can provide
the same type of digital and analog facilitlies from an IXC's
point of presence (POP) to an end-user's premises, or between an
end user's pramises. These facilitiea can range from a DSO to a
Ds4 facility,

There are indications that cable talevision companles may
not be able to provide private lina or special acceas services
that are copparable to those of the LECs, at least at this time.
For example, one-way coaxial cabla does not provide the
slnultanecus two-way data tranemission that customers axe
demanding. John Holobinko, Vice President of Marketing and
Strategic Planning, Mmerican Lightwave Systems, concluded that
while there may be potential in the future, cable TV's currsnt
natwork architecture cannot provida for such services as looal
broadcast-quality video feeds to access carrier points of
presence (POPa), video conferencing, or Tl access links.
Accordingly, it appears that cable TV providers do not provide
alternatives to LEC private line services or special access
services at thie time. However, it also appears that with the
appropriate natwork electronic upgrades, cable TV companies may
provide functionally equivalent alternatives in the near future.

Cable companies such as Time Warner have proposed
experiments that provide customer access to IXC POPs, bypassing
LEC networks. The currant and proposed mergers of AAV and cable
television networks will make cable taelevision & viable provider
of special accesa and private line services. Continued emergence
of cable and AAV technologlies will remove the current technical
barriers that cable telavision facaz in providing private lina
and Bpecial access mservices. When a cable company decides to
participate in this market, they will do =0 as an AAV. Sone
cable companjes such as Time-Warner have alrsady bean
cortificated as AAVs.

The absence of cable companies from this market at the
presant time is not a crucial determinant of the competitive
lavel of private lina or special access sarvice. AAVs and IXCs
could provide effective competition in some geographic arqas if
all legal restrictions ara lifted. Also, AAVs and cable
conpanies are experiencing increasing oross-ownership, and thaeir

ORDER NO. PSC-94-1286-FOF-TP
DOCKET NO. 930046-TP
PAGE 22

networks are beginning to intertwine. This will increase the
AAVs! competitivenees in the future, while making the cable
companies less of a direct competitive threat and more like
holding companiea for AAVa,

In conclusion, we find that AAVs and IXCs offer functionally
equivalent private line and special access mervices.

2. Market Coverage of Competitors

AAVs are restricted by statute from providing private line
sarvices batwveen unaffiliated entities. AAVs are also restricted
from providing the special accese portion of private line sarvice
betwean unaffiliated entities. W¥hile AAVe provide a technically
copparabla alternative to the LECs' private line/special access
services, the markets that they can target are limited to the
affiliated entity market. Por axample, an AAV can only provide
private line service between s bank's pain office and its
branches. It could not provide private line service batwesn a
bank branch and an information service provider, or a bank and
the Federal Reserve Bank. AAVa also are restricted froam
providing the special access portlon of a private line that
connacts two nonaffiliated antities, such as connecting a local
bank in Miami with a brokerage house in Jupiter. AAVa can
presently provide a speclal access line fxom an end user to an
IXC's POP for the IXC's switched services. However, this ability
is only a part of the special access market. Providing special
access connections for private lines is a significant part of the
special access market as a vhole.

AAVe continue to maintain that the statutory prohibition on
providing their own switched services impedes their ability to
compete mora affectively in the private line/special access
markets. This reatriction prohibits AAve from using packet
switching to further snhance their networks' efficliencies.
Although wa recognize this as a limitation that should be
ramoved, ws do not believe that the switched service restriction
1s a orucial determinant of the competitivencss of thase markats.
AAVs can still compete with LECa if they are alloved to meil
thair services to the same customers.

Internedia Communicatjions of Plorida (ICI), AT&T, and Bprint
indicated that they targeat large business customers with remote
locations and those who have high bandwidth needs. ICI indicated
that the type of customers more likely te purchase LEC dedicated
services versus those of an alternative provider are those




ORDER NO. PSC-94-1286-FCF-TP
DOCKET NO. 930046-TP
PAGE 23

customers who cannot access an AAV's naetwork, customars with a
large portion of thair connectivity requirements within a LEC
service area, and cuatomers reguiring connectivity betwaaen
unaffiliated entities.

An independent study submitted by United supports tha
contention of ICI as to the type of customers targeted by AAVs.
In the study "Competitive Assessment of thas Market for
Alternative Local Transport®™, Dr. Joseph Kraemer found that large
end-users identify a number of competitive advantages obtalned by
using AAVas, These advantagas included a focus on high capacity
gservices, price, flexibllity In provisioning and service laevels,
24-hour centralized network monltoring capability, diverse
routing by means of an urban ring archltecture, and higher levels
of customer service based on a "we try harder™ philoscphy. AAVs
tend to be less sxpensive, charging rates ten to twenty percent
lower than LECs. .

Dr. Kraemer also notes that AAV penetration tends to be
highest among end-users that are telecomnmunications-intensiva,
such as those providing financial services. This is the very
market on which LECs concentrate their marketing efforts. In
certain geographlce areas such as dense, urban areas, ARVs are
expected to be significant competitors in the market within three
years of entering the market. A= long as a LEC doaes not compete
in terms of price, service, and technology, an AAV is axpscted to
garner a 40 to 50 percent share of DS1 and DS3 markets in the
ralevant geographic area.

While Xraemer argues that the market for transport is
increasingly competitive and growling lignitlcantlx, Dr. Lee
Selwyn and Dale HN. Hatfield argue that the expansion of AAVs has
contributed to the perception that local competition has arrived.
In thaeir article, "The Enduring Local Bottleneck: Monopoly Power
and the Local Exchange Carrlers®™, they conclude that AAV aconomic
jmpact on LECs has been "more sacke than fire." Based on a
raview of access revenues, Selwyn and Hatfield concluded that
AAVaS have captured 0.8% of the market. While academice may
diffar on the sxistence or extent of competition, tha gquastion
for us becomes the extent of competition in Florida.

United indicated that private line and special acceas
servicus are extremaly competitive in geographic areaas whera AAVe
and othar providers have constructed or leased facilitiez, Whila
United did not cite mpecific evidence of market expansion of AAVs
within ite Florida sarvice area, the Conmpany provided independent
nationwide studias supporting its contention of expanding market
covarage by AAVs. The pattern of AAV growth begins with an
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entrance into large urban areas. MAAVs then follow large end-
ussrs and IXCs to progressively smaller urban areas. AAVs wera
axpaected to operate in over 60 of tha 75 largest cities in the
United States by the early 19%0a. Initially, AAVe develop
relationships with IXCs to interconnect local IXC facllities with
DS3 services, then move on to providing end-user access to IXCs
with DS3 and DS1 sarviceas. AAVas also support end-user point-to-
point service with D33, DS1, DSO, and fractional T1 services.

Southern Bell has indicated that competition from AAVse is
most likely present in denasely populated metropolitan areas such
as Jacksonville, Tampa, Orlando, and Miami. As an example,
Southern Ball cited ICI's complation of 240 miles of fiber
networks surrounding the cities of Orlando, Tampa, Hiami, and
Jacksonville.

GTEFL also Indicated that it faces mignificant competition
from AAVe, specifically ICI and Metropolitan Fiber Systems (MFS}.
The Company indicated that ICI has concentrated its fiber network
around large customers such as the University of South Florida,
Tampa International Airport, and the large business districts.
ICI's fiber network, in some cases, runs parallel with GTEFL's,
specifically around the Downtown Tampa area and the Westshore
Business District.

Of the thirteen LATAs and Market Areas in the state ot
Florida, certificated AAVs either provide or have proposed to
provide private line and special acceas services in the
following:

~Tallahassee Market Area
=Jacksonville LATA
=0rlando LATA

~Tampa Market Area
~Southeast LATA

In the Tallahassee Market Area, one AAV, Comcast, has proposed to
provide private line services to the Tallahasaee/Leon County
araa. The Jacksonvilla LATA currently has four certificated Aavs
that are providing or have proposad providing privata lins
service, They include ICI, Jacksonville Teleport, Continental
Fiber Technologiesg, and Commaercjal Communications. The Orlando
LATA has three certificated AAva that aither provide or proposa
providing private line service. They include ICI, Time Warner,
and FibexCap. The two certificated AAVe servicing the Tampa




ORDER NO. P5C-9%4-12B6-FOF-TP
DOCKET NO. 930046-TP
PAGE 25

Market Area are ICI and Digital Media partners. The Southeast
LATA is merved by ICI, Matropolitan Fiber Bystems of Miami, TCG
America, Hyperion Telecommunications, Commercial Communicatione,
and Access Transmission Services.

There are also indications that AAVS and IXCa market their
private line and special acceus services to business customers in
densely populated urban areas. Almost all AAVs elther provide or
have proposed providing service in central and south Florida.
AAVe in Florida have specifically targeted the cities of
Jacksonville, Miami, Orlande, and Tampa for service provision. A
reviaw of AAV applicaticns for each of the currently certificated
AAVe indicated that business customera waere the primary customers
to which private line services were being marketed. The review
also indicated that AAVs market high bandwidth servicaes from DS1
to 100 Mbps, plus othar services. A review of 45 of the 306 IXC
tariffes on file at the Commisaion indicates that 16 (45%) provide
private line services. These services are alsc targeted at
business oustomers with high bandwidth needs.

The number of companles that received certification as AAVa
peaked in 1992 and has been decreasing sincea then. Taen of the
current 15 AAVa received thelr certifications in 1992, Four were
certified in 1993 while only one has been certified in 1994.

In summary, it appears that the provision of private lina
and special access services by alternative sources is mostly in
geographic areas with large urban populatlons. The customers for
whom the AAVs and IXCs compete in this area are business
customera with high bandwidth naeds. While AAVs and LECs compete
for the high bandwidth market, AAV market ocoverage is limjited by
Florida mtatuteas. AAVs can only provide private line services
between affiliated entities. Because of legal barriers AAVa are
locked out of the non-affiliated entity market. The lagal
restriction on AAVs eliminates thelr ability to provide
technically similar private line/special access services to the
nonatfiliated market. Removal of the current statutory
restrictions will increase thes market coverage of AAV private
line/special access service. However, until this is done,
Private Line and Special Access Servica do not pasg muster under
this criteria.

3. Bize and Product Line Scope of Competjtorg

AAave and IXCs concentrate on providing high bandwidth
digital private line/spacial access services. AAVs provide D50~
DS4 facilities. These facilities may be used to provide
intraaxchange and interexchange private line service, tie line
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service for a customar's Local Area Network, special access,
video imaging, and video conferencing. LECs provide both analog
and digital private line services as well as low bandwidth and
high bandwidth services, LEC private line services are also used
for LAN to LAN connectivity, epecial access, and vidao
imaging/conferencing. LECs have focused their concerns regarding
private line competition on the high bandwidth digital market.

8ince AAVe and IXCs hava targeted the high capacity market,
it appears that any competiticn in the supply of private line
sarvices is primarily in the high bandwidth, digital private line
arsa. ‘This area appears to be tha focus of competition for
private line and special access servicesa.

4. Performance of Competitors

Of the IXCs that reported revenuss from privats line
gervices, wve attempted to determine their rate of growth during
the period 1990 through 1993, The results varied from IXC to
IXC. Wiltel, RealCom, and Ceble & Wirelsss realized significant
growth jin revenua batwaan the years 1992 and 1993. ATT-C
indicated 2 decline in revenues. Without information on AAV
private line revenues we cannot assess how wall AAVa did during
the same time period.

5. Level of LEC Performance

ThHe performance of the LECs varies depending on the Company
during the period 1991-1993. BSouthern Bell has enjoyed
significant positive growth in private line service ravenuss over
the past threa years. United's growth in private line service
ravenues has been positive but not as strong as Southern Bell's.
Cantal experienced a significant decrease in revenues in the laat
yoar of our survey but experienced significant positive growth in
the prior year. The rate of growth in special access revenues
has declined for each company in the three year period.

6. Other Etatutory Factors

Our review of the sconomic criteria indicates a substantial
leval of compaetition notwithstanding the lack of market coverage
due to legal limitations. Accordingly wa find it appropriate to
avaluate the service pursuant to the other statutory criteria.

a) Effect on paintepance of basjc local sexvige - As the
LECs lose market share, they will lose contribution.
Contribution plays an integral part in the maintenance
of affordable residential rates. This loss of
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contribution should ultimataely be offset with
contributions toward universal servica from LECs, AAVs,
and other competitors.
b) -

We anticipate no negative impact on the availability of
existing mservices.

- Consumer benafits
from competition are already evident in this market.
The biggest benofit available to consumers is the
benefit of cholice. Further competition will only add
to those benefits in the short and immedlate run via
further reductions in prices. As prices charged by one
competitor move closer to the other competitor as well
as closer to costs, future emphasis will be placed on
sarvice quality. We expact this to happen so long as
cross-subsidies are avoided.

7. Conclusion

Upon consideration of the above analysis, we find that
private line and speclal access services are not effactively
coppetitive at this time. Our analysis shows that private line
and special access service does not pass the markat coveraga
criterion. Legal barriers face potential altarnative providers,
leaving customers with no comparable alternatives. Customers
that demand private line connectlvity between their premises and
those of a nonaffiliate are limited in choice to the LECs due to
statutory restrictions and technical barrlers.

<}

We note that once the legal barriers are ramoved, market
coverage of AAV private lina and spacial access services will
increass and these services service will becoma effactivaly
compstitive in certain geographic areas. In addition, with the
continued merger of AAV and cable company technology and upgrades
in cable television networks, the technical barriers to cable
companies will be removed. Moreover, sven if the reatrictions on
AAVe wers removed and the restrictions on cable vers not, private
line and spacial access services would still be affectively
competitive sinca customers would still have adequate cholces for

private line service.

G¢. Forelgn Exchange Service

Forelgn exchange service is exchange service furnished to a
gubscriber from an exchange other than the one from which the
subscriber would normally be servad. A local telephons number
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from the foreign exchange is provided to the subscribar. This
allows subscribera to have local presence and two-way
communications in an exchange diffarent from their own. The
service is provisicned via dedicated facilities from the
subacriber's premises to the foreign office. Foreign exchange
gservice ig provided as a voice grade service and is not
represented as suitable for satisfactory transmission of data.
¥While LECs make use of private lines when providing foreign
exchange saervica, foreign exchange service differa from private
line service in one primary aspsct. The provision of foreign
exchange involves the use of a central office switch that is used
to provida dial tone and access to the network by subscribers
physically located in the foreign exchange. Private line as a
stand alone service, does not involve the use of a switch.

There are four components necessary for providing foreign
exchanga service. They include the closed end facility, the home
wire center, the open end facility, and dial tone. The closed
end facility is the dedicated portion that runs from the
cuastonmer's premises to the open end facility. The open end
tacility denotes the dial tone end of tha foreign exchange
service. This is where network switching within the foraign
exchange ocours. The home wire center denotes the wire center
Irom which a customer would normally be served local exchange
service. Finally, dial tone refers to the audible tone sent from
an automatic switching system to a customer to indicate that the
equipment is ready to receive ¢ial amignals.

An example of foreign exchange service would be an airlina's
reservation service. Because of the advertised low alr fare, a
customer in Vero Beach decides to reserve a flight on D'Haeseleer
Arlines. s5he looks up the nunbsr for D'Haeselasr Alirlines in
the Yellow Pages. While the number she dials is a local number,
the call is being aneswered in Riviera Boach. b'Haaseleer
Airlines maintains a local presence in Vero Beach vim the foreign
exchangs ssrvice it has purchased from the LEC. To the Vero
Beach customar the call is toll fraes.

1. Alterpative Providers of Foreign Exchange Service

Bouthern Ball was the only LEC that identified alternative
providers of foreign exchange service. Southern Bell listed
Eprint's Forelgn Exchange service and discournited outbound and
inbound long distance services offered by IXCs. The listed
;er¥ioe: include ATLT's "The i Plan” and MCI's “Friends and

amily.
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2. Comparability of Alternative Services

The IXC services identifled by Southern Bell do not appear
to be comparable to LEC provided foreign exchange service, The
1Xc gervices cited by Southern Bell require use of the LECs’®
switched network. The LEC's switch is necessary for the
provision of dial tone in the foreign exchange. IXCs are not
allowed to provide local switching; therefore, they cannot
provide dial tone,

3. gonglusion

since our reviaw of forelgn exchange service did not reveal
any comparable alterationa, we f£ind that the seminar is not
effectivaly competitive. As a result, a discusajon of the
remaining factors is unnecessary.

VI. SERVICES FOR FURTHER INVESTIGATION

Coneistent with ocur plan to systemically examine LEC
services as established in Order No. PSC-983-1768-FOF-TP, the

next group of services to be raviewad ls:

WATS

B0O Service

Hot Lina/Warm Line Service
Recording aervice

Bill Proceseing Sarvice
Selective Claes of Call Screening
customized Code Restrictions
976 Service

Watch Alert Service

UnliServ

conference Calling

video transport services

We have investigated only a portion of the list of
potentially competitive services. oOur inveatigation shall
continua with the amervices listad abova.

Based on the foragoing, it is

ORDERED by the Florida Publlic Service Commission that Time
wWarner's and FCTA's Motion to Strike the response and concurrence
filed by BellSouth Telecommunicatlons, Inc. d/b/a Southern Bell
Telephone and Telegraph Company is denled as set forth in body of
this Order. It is further
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ORDERED that the Motions to Dafer this Proceeding filed by
United and Centel as well ag the associated Motions to join and
oonour in the motions to defer are deniad ag set forth in the
body of this Order. It is further

ORDERED that the appropriate analytical methodology to
datermine the competitiva status of a marvice are as =met forth in
the body of this Order. It is further

ORDERED that the appropriate regqulatory treatments for
affectively compatitive services is as set forth in the body of
this Order. 1t is further

ORDERED that Call Walting is not effectively competitive as
set forth in the body of this Order. It is furthar

ORDERED that Call Forwarding is not effaectively competitive
as set forth in the body of this Order. It is further

ORDERED that Three-Way Calling is not effectively
competitive am met forth in the body of this Order. It is
furthar

ORDERED that Speed Calling is effactively competitive am met

forth in the body of this Order. It is further

ORDERED that the appropriate regulatory treatment for Speed
Calling is minimum price tariffs. It im further

ORDERED that each LEC shall file a current incremental cost
study for all Speed Calling features within 90 days of the date
this Order becomes final as set forth in the body of this Order.
it is further

ORDERED that the initial minimum floor price for Bpeed
Calling shall be the current tariffed rate or the hottom of the
approved band, whichevar is applicable. It is further

ORDERED that tariff changes for Speed Calling ghall be
allowed to go intoc effact after sevan days from the date that the
tariff seeking the changa is filed without further commission
raview. It is further

ORDERED that Centrax/ESSX Service is effaectively competitive
as set forth in the body of this Order, It is further

ORDERED that the appropriate regulatory treatment for
Centrex/ES5X is to detariff the service. It is further
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ORDERED that each LEC shall file a current incremental cost
study for all Centrex/ESSX features within 90 days of the date
this order becomes final as set forth in the body of this Order.
It is further

ORDERED that the. initial minimum floor price for
Centrex/ESSX Services shall be the current tariffed rates or the
bottom of the approved band, which ever is applicable. It is
further

ORDERED that Private Line Service and Special Accesa
Services are not effectively competitive as set forth in the body
of this Order. It is further

ORDERED that Poreign Exchange Service is not effectively
competitiva as set forth in the body of this Order. It is
further

ORDERED that the Commissions' investigation shall continue
with the additional services set forth in the body of this oOrder.
It is further

ORDERED that any protest filed to any of the actions
proposed in Sections III, IV, or VI, or to the determination of
the competitive status of any service set forth in Section V of
this Order =hall be specific as to the action and Section or
gpecific service being protested. If no protest is filed to any
specitic action in Sections III, IV, or VI or to the specific
determination of the competitive status of any mervice in Section
v within 21 days of the imsuance of this Order, then such action
or the datermination of the competitive status of such service
shall become final. It is further

ORDERED that this docket shall remain open.

By ORDER of the Florida Public Servica Commission, this 17th
day of Qotober, 1994.

BLANCA S, BAYé, Director
Division of Records and Reporting

{(SEAL)

TWH ﬁf
Chi‘, Bureau znetords
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HOTICE OF FURTHER PRCCEEDINGS OR JUDICIAL REVIFHW

The Florida Public Service Commission is required by Bection
120.59(4), Florida statutes, to notify parties of any
administrative hearing or judicial review of Commission orders
that is avallable under Sections 120.57 or 120.68, Florida
ftatutes, as well as the procedures and time limits that apply.
This notice should not be construed to mean all requests for an
administrative hearing or judicial review will be granted or
raesult in the relief sought.

As identified in the body of this order, preliminary in
naturs and will not bacome effective or final, except as provided
by Rule 25-22,029, Florida Administrative Codea. Any person whose
subatantial interests are affected by the action proposed by this
order may file a petition for a formal proceeding, as provided by
Rule 25=22.023(4), Florida Adminiatrative Code, in the form
provided by Rule 25-22.036(7)(a) and (f), Filorida Administrative
Cocde. This petition must be raceived by the Director, Division
of Records and Reporting at 101 East Gaines Street, Tallahassee,
Florida 32399-0870, by the close of business on
NMovember 7. 1994. In the absence of such a patition, this order
ehall becone effective on the date subsequent to the above date
as provided by Rule 25-22.029(6), Florida Administrative Code.

Any objection or protest filed in this docket before the
issuance date of this order is considered abandeoned unless it
satiafies the foregoing conditions and is renewad within the
specified protest period.

If the actions in Sectlons III, IV, V and VI of thles Order
become final and effective on the date described above, any party
adversely affected may request judicial review by the Florida
Supreme Court in the case of an electric, gas or talephone
utility or by the First District Court of Appaal in the casa of a
water or wastewater utlility by filing a notice of appeal with the
Director, Division of Records and Reporting and filing a copy of
the notice of appeal and the f£iling fee with the appropriate
court. This filing must be completed within thirty {30} days of
the effactive date of this order, pursuant to Rule 9,110, Florida
Rules of Appellate Procedurs. The notice of appeal must bs in
the form specified in Rule %.900(a), Florida Rules of Appellate
Procedure.

Any party adversaely affected by the Commission's final
action in Section II of this Order may request: (1)
reconsideration of the declsion by filing a motion for
reconsideration with the Director, Divil?on of Racords and
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Reporting within fifteen (15) days of the imsuance of this order
in the form prescribed by Rule 25-22,060, Florida Administrative
Code; or (2} judicial review by the rlorida Supreme Court in the
case of an electric, gas or telephone utility or the First
District Court of Appeasl in the case of a water or wastewater
utility by filing a notice of appeal with the Director, pivision
of Records and Reporting and riling a copy of the notice of
appeal and the filing fee with the appropriate court, Thia
filing must be completed within thirty (30) days after thae
lssuance of this order, pursuant to Rule 9,110, Florida Rulea of
Appellate Procedure. The notice of appeal must ba in the form
specifjied in Rule 9.900(a), Florida Rules of Appellate Procedura,
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