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Before The
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

FLORIDA CABLE
TELECOMMUNICATIONS
ASSOCIATION, INC.; COX
COMMUNICATIONS GULF
COAST, L.L.C.,, ET AL.
Complainants, P.A. No. 00-004
V.

GULF POWER COMPANY,

Respondent.

To: Cable Services Bureau
NOTICE OF FILING SUPPLEMENTAL AUTHORITY

Respondent, Gulf Power Company (“Gulf Power"), submits the attached
affidavit of Henry Wise in further support of its August 9, 2000, Response to
Complaint. Although Gulf Power has not had sufficient time to respond to
Complainant’s reply and evidentiary filings, in light of the Cable Services Bureau’s
actions in Alabarma Cable Telecommunications Association, et al. v. Alabama Power
Company (P.A. No. 00-003), the attached affidavit must be considered in the

interests of fairness and due process.




Ralph A. Peterson

Russell A. Badders

Beggs & Lane, LLP

Sixth Floor, Blount Building
3 West Garden Street
Pensacola, Florida 32501
Phone: (850) 432-2451
Fax: (850) 469-3330

DATED: September 11, 2000
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Respectfully submitted,
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JRussell Campbell - S
Andrew W. Tunnell

Jennifer M. Buettner

Balch & Bingham LLP

1710 Sixth Avenue North
Birmingham, Alabama 35203
Phone: 205-251-8100

Fax: 205-226-8798

.

Raymond A. Kowalski
Keller and Heckman LLP
1001 G Street, NW
Suite 500 West
Washington, D.C. 20001
Phone: 202-434-4100
Fax: 202-434-4653




~~ CERTIFICATE OF SERVICE ™

| certify that | have served a copy of this Notice of Filing Supplemental
Authority upon the following on this the 11th day of September, 2000:

Paul Glist (by courier)

Geoffrey C. Cook

Brian Josef

Cole, Raywid & Braverman

1919 Pennsylvania Avenue, N.W., Suite 200
Washington, D.C. 20006

Deborah Lathen (by hand delivery)
Chief, Cable Services Bureau

Federal Communications Commission
Room 3C740, 445 12th Street, S.W.
Washington, D.C. 20554

Cheryl King (by hand delivery)

Staff Attorney

Federal Communications Commission
Room 4C738

445 12th Street, S.W.

Washington, D.C. 20554

Kathleen Costello (by hand delivery)
Acting Division Chief

Financial Analysis & Compliance
Cable Services Bureau

Federal Communications Commission
Room 4C830

445 12th Street, S.W.

Washington, D.C. 20554

William Johnson (by hand delivery)
Deputy Bureau Chief

Cable Services Bureau

Federal Communications Commission
Room 4C742

445 12th Street, S.W.

Washington, D.C. 20554

Blanca S. Bayo (by US Mail)

Director, Division of Records and Reporting
Florida Public Service Commission

2540 Shumard Oak Blvd.

Tallahassee, Florida 32399-0850




Federa” “ergy Regulatory Commission
Docket hoom 1A-209

888 First Street, N.E.

Washington, DC 20426

Marsha Gransee

Office of General Counsel

Federal Energy Regulatory Commission
Room 10D-01

888 First Street, N.E.

Washington DC 20426
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STATE OF GEORGIA

FULTON COUNTY

'SECOND AFFIDAVIT, OF HENRY.J: WISE, MAI

Before me, pcrsonally appear‘ H firy .-3_;W1se who bemg kuown to mwe and

deposes on oath and states 2 as’ followg My na.me‘ 1s Henry Joscph W1se -14m over the age

of nineteen years. All of the statemep »thls afﬁdavxt are true based upon my personal

knowledge and based upon mformatlo ‘compﬂed for rny rews:w in preparmg this

affidavit. This afﬁdawt is: su'bmltted 1 5pc>nsa to thc Cole Raymd & Braverman, LLp

cormuments on the Gulf Power Gompany(G F) rcsponse to thc Gulf Cable

Telecommunications Assoc1at1o11, Co ab”Iev1s1or1 of Dothan, Inc ET AL

complaint to the FCC; P. A No OO 004} dated August 29 2000

The purpose of this mc'mo i's‘t'o‘ 'idént"i 4 mmcnt upon ma'] or rmsstatements and or

mjsunderstandings of’; my afﬁdawt conta:tned 1n the Cole RayW1d & Bravennan LLP

respouse to the FCC dated August 28 2000 and meludes by rcference, correchons to the

interpretation of my afﬁdawt as. charact ze m':the Declaratxon of Tlmothy S Pecaro

dated August 28, 2000 01tecl'm the"CoIé f'ui & Bravennan LLP response My
affidavit stands on its own. I haveuot attem edfto restate the o‘oservanons and or
judgments I made withiri the afﬁdawt 1ssue wu:h a11 of Mr Pecaro s Db_] ections,

criticisms or charactenzatwns of my opiznon
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on page 15 through page 20 of the mam body of the response Cole disputes the fact that

the GULF poles const1tute a corndor " urt]:rermore he states that 1f a comdor exists it is

the public right of way o whlch the able. compames ha,ve gamed access by the payment

of a franchise fee.

Clearly the network of poles c0nst1tu esa fﬁnctlonally useful comdor that perm1ts the

cable companies, the telephone compémle i) ,d_.the power company (or any other

' 4'. o
:

attacher) an unobstructed route ﬁ'om the srgnal’s source to the reta.tl customer Any

reasonable person’s v1ew along almos any street m Gqu w111 mclude a stnng of power

poles, one after another, abouti-'QOO’ s.part,_ brar‘i‘olfunU at cross streets as far as the eye can

see. To consider each pole, su1 genen '8 } disregard the network of poles is to miss
the forest for the tree. In fact ori pag le states “that ut111ty poles and 11ke

structures are essentml faolhnes manﬂatory cori‘rdors that commu.mcatrons services

must share.” The cable company wou ;have"orﬂy & Very lumted mterest in the power

company poles if all the power company had Was one pole |

It is true that many of the power COmp 1y p les are located m the publtc nght of way. It

l

may be that the cable company 5 paymeht of a.ﬁ‘anchlse fee e11t1tles xt to use the public

right of way. It may be that the francmse fe Ls_a.payment for a monopo]y rzght or 4
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poles available to the oable compames andvihe ‘teleoommumcatxons oompames Itisa

reasoned judgment of the falr share or pro rata allocanon of the contmumg annual cost of

the pole as a part of the system of poles and the contmumg annual cost of" mamtammg the

clear space for the common corndor and the cost of protectmg aIl of the lmes, cable,

telephone and electric power ﬁoml hghtmng stnkes-

Cole contends on page 15 and on pages 1! and 20 that the power company poles do not

constitute an end-to-en network and that the faot that there are other pole providers in

the network somehow mvahdates the ct: that where the ca.ble company uses the power

company’s network of poles (as oppos d to & rnmuolpal or EMC’s poles or telephone

company poles), the power company"‘ OVIdéS a comdor It ‘uses tlus argument to

challenge our judgment that the netwoi‘k ¢ cbrndor reﬂects an enhanced value (over the

value of a single pole), based on the oencepts of plottage vaIue as apphed to real estate

assemblage or corridor value ag’ reﬂected in't

"e'ra1h‘oad nght of way appratsal literature.

I concede that other compames other than GULF contnbute to the network that the cable

app”roach to es’tunatmg Just and adequate

companies find beneﬁcml However e
compensation to the power cop‘_ex.ll;y:,t' :nly the’ share of the network owned by the
power company. Nothixtg'.i.ﬁ ourafﬁd tltes value to or payment for poles owned
by other companies. "1j!he Jomtuseagr e ; eamlessly mtegrate the other cornpanies’

poles into the network that_ allattaeher fin seﬁﬂ. The comp ensatmn to GULF for the

taking can be calculated sitx’fpljr-'by"col_i-n ing' ‘_Wer company s share of the entire

! House Conference ReportNo 102-204 @9 LR N S e
Pntche Ball & Wtsc, Inc " _ 4of 10
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wmventory. The cable eompames are ﬁ-ee to negonate any rate that they can mth the

owners of the rest of the poles

Cole contends that the appropnate measure of Just and adequate compensatlon is “the

owner’s loss, not the taker 5 gam, whloh 15 the measure of the value of the property

taken.” (See Cole, page 20 citmg Fz” i h‘.) On page 30 Cole categonzes the taking

as “a sliver of such poles and a one foot ‘ c‘uon of unused, éxcess oapaczty on the

pole.” Both Cole and Pecaro actua]ly recogmze what Was taken in the quote on page 34

where Mr. Pecaro expla.ms the beneﬁts of ownershlp of the poles mcludmg the right to

“use the poles in perpetmty, oecupy any Ep f.on the pole they desm:' ‘rent to others

and enjoy all other beneﬂts of OWn

In fact what was taken from the power ompa:ny 1s 1ts nglrt to lease the requxred “shiver”

to the market of potential attachers wh s find j -t the comdor of; power poIes has for

them, functional utlhty The 1996 Telenommumcatlons Act reqmres that they lease to

the cable companies. As a oonscquence, T beheve that the power company 1s entitled to

just and adequate compensatxon whmh und :stand to be fm:cﬁonally equwalent to

market rent.

Cole, citing Pecaro, contends that “thermarket value approach to calculatmg Just

compensation does not apply because th"re o' arket for attachments to utility poles.”

Cole, pages 25-29, Pecaro ppg 12 25 AT r)-' lhave appropnately charactenzed

this as 2 limited market. That there is,Hot a rnarlcet isa result of the current

Pntchett all&Wtse Inc 1 ey . Sofl0
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regulatory env1ronment There is 1o’ monopoly or hold-up value to the pole owner’ in
the present market and M. Pecaro has shorWn o ev1dence thereof I have given evidence
of Joint Use Agreements and I 11sted othcr ugable transactxons bctween power companies

and third-party attachers. In the FJrsf Gulf‘PGWer Afﬁdawt I cxted add1t10na1 similar

evidence of a nascent market For example; Gulf Power leases space on seven poles to

the Frangista Beach Inn at an, annual ':harge'of $40/polc/year and thay 1ease space on

nine poles to R. L. Smgletary, Inc 'for $40/pole/year

Mr. Pecaro implies in paragraphs 24 through 32 that thc te,rm “Falr Market Value”

to simulate how buyers and sellers wo d behave 1f thcy d1d undertakc transactmns This

will be supplcmented by the best comparabie propsrty sales data avallable or, failing

that, meaningful analogues So T

Analogues are not dlrsct market comp ab : .s, , ut thcy are nonctheless uscful to show

that absent the constraunts‘ ‘of thchC. gulaﬁons that lm:ut the rent that the cable

corpanies pay, free market pncmg m Ihamsms WOrk to make it possible for owners of

resources like rail comdors ar subway ysté' or transnnssxon towers and attachers

wishing to make use o_f ths_ zcomnmmc 0 _s“rndc;r;'to ag:e‘e' u‘apon a market based rent.

Pntche Ball W‘ISG,IHC . - : 6 of 1¢
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The analogues show that what was’ taken-ﬁ*bm:the power company is the nght to

participate in this free enterpnse markg:tplaae

The limited market charactenstics of these aomdors means that power poles constitute a

special purpose property As J D Eaton has wr1tten m REAL ESTATE VALUE N

LITIGATION, Second. Edltlon TherAwpra‘lsal Instrmte, 1995 Chapter 11 Spec1a1

Purpose Propetties, pp 22’7 244 “The‘_Umfoxm Emment Domam Code prov1des that ‘the

fair market value of any property for wEuch there 1s no relcvant market 1s its value as

determined by any method--of valuatm tha i}s JﬂSt and equltablc ? CUmform Eminent

Domain Code, 1974, Scctmn 1004 (a) 10~._ ,;Eaton, p 228 53 Eaton statcs “In valiing a

special purpose property, 1t has been '-he‘ld ‘that the rcproductlon cost, .or replaccment cost

minus depreciation, may be cons1dered and may even be the only method in some
situations. Usually repmduotlon costs t replacement costs are used as: a startmg point,

with no recognition made. Qf the chstm ,‘omn these- two ‘rezms 2 (Eaton, p 232. See alco,

THE APPRAJISAL OF REAL ESTAT E, 11. EDITION The Appralsal Insntute, p. 338.)

Cole and Pecaro have used the terms mterc : gcably, although I speclﬁed replacement

cost (excluding the anns) as the proper begummg pomt “1:- &

The Depreciated Replacement Cost Approa 1snotbasecl1n a dpct’rine of “share the

savings’’ as concluded byMr Pcca:ro 'd'o otirbébe :dée's"r'ri.:nt- ddntémplatc the

construction of a second system of pol Rather, it ,sunulates the value in use through

estimating replacement costs to the att'a h t}ﬂs‘:rqgard,._the-releyant coricept is indeed

replacement rather than h1stoncal‘ reprqgluc tbascdon régul'a't_‘ory precedent.

Pntchcrt,]?.all& Vise,Ic.. " T 70f10
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“When applicable, thc cost approaqh reﬂects market thmkmg because market participants
relate value to cost.” (TI—IE APPRAISAL OF R_EAL ESTATE 11th Edmon, p-335)
The cost approach, like the market approach is based on the economlc pnnc;ple of

substitution. “This pnnc:lple afﬁrms-that no pmdent buyer would pay more for a

property than the cost to acqu:lrc a smﬁlar :i:and constxuct nnprovements of equivaient

desirability and utlhty w1thout undue delay I ".'(THE APPRAISAL OF REAL ESTATE,

11™ Edition, p. 336 )
Cole, citing Pecaro, stateé'-ffhat:iﬁi,? us‘ of th éi :ﬁi)p:rb.é.ch‘ COntams 'ﬂ'aws, "spéciﬁcally
that I did not verify thc nurnber of po sland:actual ages of thc poles I c1ted the GULF
depreciation study, Wthh I behevc tome authontatwe Smce the appropnate unit upon
which to base market rent i is the pncc et p@le there iy no need or beneﬁt in counting the

total number of poles, althdugh GUL prcmded that mformatlon _

After calculating the depremated replacemcnt cost of a pole, I apphed a rate that reflects

the retum on and the retum of thc reqmred """'vestment plus the cost of mamtammg and

protecting the ccmdor through space fr‘om Whlch aIl of thc users beneﬁt Tl;us is

generally referred to as the carrymg c ge rate. ’I‘he pomt that some of the components

of the rate are based on 1mbedded cos the rhan Welghtcd average cost of caprcal isa

distinction without a dlfference I, chose-to ut1112c a carrymg charge rate stmcmra that has

Sof 10
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only component I changed‘ is the éoﬁiﬁénéﬁf‘:fé:.' dejﬁr‘eéiatfc)n, wbjéh 'hﬁd I utilized the

simple ownership interest, but I hav, , clearly de‘scnbcd a rental rate as for 2 leasehold,

throughout the atﬁdawt I reco gmze that the i ghts to use the polc do not totally deplete

its usability by all othcr users. - 1f1t d1d thc reﬁlaccment cost would be for 100% of the

cost of the pole, not jIlSt the pro rata a.tm:unﬂ' { 27%) aSsocxatcd w1th thc cablc attachcrs

In fact, the entire thrust of our judgm : aboht market rent 1s based on thc need for alt

users to equitably share the costs tha mak the corrldof posmbl& Smcc L am not

appraising the fee esta'.te in tl'_IQ p‘ole‘ ;h‘g;‘r._e 1 eed to apply a d1scount for part1a1

interests, as implied in par‘agraﬁlié;’i 8.

In paragraphs 19 and 20 and agam 3 ﬂ;.rough_"a’ﬁ Mr Pccaro S afﬁdawt shows that he
misunderstands the nature of an mcome app g ch ’I'here 15 o need to apply a multi-
period discounted cash ﬂow appraach.sWhen 'VEstors apply su‘npler demsmn rules. Nor

have I, as he implies, clmmed the entlre mcome ofthe cable ve-lture W’hat is necessary

1n every approach to settmg anannual-”‘:‘ate f all affachers 1s to recogmze that cost (ot

value) times a ca:rrymcr charge {or capx hmﬁb n -rate) 1s equal to rent (or mcome) This

simple formula, generally reponﬁd in the 111"j ature_ of ﬁnance as V'"I/R is. also the basis

of what Pecaro charactenzes as g suane dx sion that penmts us to apply payback

rules” that the pnvate marketplace uses tcv evaluate mvestments in cap1ta1 1mprovements

such as a network of poles 2s a test of e re £ bleness of otr estunatc of market rent.

Pritchiett, Bail :w‘fm';mé;i:: T,  gere
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I, the undersxgned ﬂN‘otary Pubhc m :—md for said. county, in said

state, hereby cert:tfy that Heﬁry J WISE whose name’ is s1g;ned to the

foregoing Afﬁdavrc, who 1s:known to me, and who d1d take an oath,

acknowledcrcd bcfore ﬂus-day tzhat, _,emg mfonned of the contents of said

instrument, he executed thc samef h .'oluntanly on the day- thc same bears

date.

to metlns {/iz" ".day‘ of

Subscribed and “sworn:

= e '?ubﬂqawmnanc?:unwéﬁ;cgrg;a
3 :otw bhc Mywnme:s:on Expmaa luly
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