
BEFORE THE 
FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: 	 DOCKET NO. 981827-EC - complaint and petition 
by Lee county Electric cooperative, Inc. for 
an investigation of the rate structure of 
seminole Electric cooperative. 

BEFORE: CHAIRMAN J. TERRY DEASON 
COMMISSIONER E. LEON JACOBS, 
COMMISSIONER LILA A. JABER 

JR. 

PROCEEDINGS: AGENDA CONFERENCE 

ITEM NUMBER: 36 

DATE: Tuesday, september 5, 2000 

PLACE: 4075 Esplanade Way, Room 
Tallahassee, Florida 

148 

REPORTED BY: MARY ALLEN NEEL 
Registered professional Reporter 

... ,. ...""1 

~ , 
~ '., . v 

ACCURATE STENOTYPE REPORTERS 
100 SALEM COURT 

TALLAHASSEE, FLORIDA 32301 
(850)878-2221 

BUREAU OF REPORTING 

RECEIVED 9 - / 9 ~-,..~ 
• 

1 I It SEP 20 g 30 7 




2 

PARTICIPANTS: 

COCHRAN KEATING, on beha l f  o f  the  Commission 

CONNIE KUMMER, Commission s t a f f .  
BRUCE MAY, Hol land & Knight ,  on beha l f  o f  Lee 

RICHARD MELSON, Hopping Green sams & S m i t h ,  on 

s t a f f .  

county E l e c t r i c  cooperat ive,  I n c .  

beha l f  o f  semi no1 e €1 e c t r i  c cooperat ive,  I n c  . 
DAVE WHEELER, C O m m i S S i O n  S t a f f .  

STAFF RECOMMENDATION 

Issue 1: Does the  Commission have j u r i s d i c t i o n  over 
the  sub jec t  mat ter  o f  Lee County E l e c t r i c  Cooperative, 
I n c  . ' s compl a i  n t  and p e t i  ti on? 
Recommendati on : Yes. The Commi ss ion has 
j u r i s d i c t i o n  over the  sub jec t  mat ter  o f  Lee county 
E l e c t r i c  cooperat ive,  I n c . ' s  complaint and p e t i t i o n .  

Issue 2 :  Should t h i s  docket be closed? 
Recommendation : No. Thi  s docket should remai n open 
f o r  t he  Commission t o  consider the  mer i ts  o f  Lee 
County E l e c t r i c  Cooperative, I n c  
p e t i t i o n .  

' s  complaint and 

ACCURATE STENOTYPE REPORTERS, INC.  

308 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2  

1 3  

14 

1 5  

1 6  

1 7  

18 

19 

20 

2 1  

22  

23 

24 

25  

3 

CHAIRMAN DEASON: I tem 36. 

MR. KEATING: commissioners, I t em 36 i s  

s t a f f ' s  recommendation on the  issue o f  whether 

the  Commission has j u r i s d i c t i o n  over t h e  sub jec t  

m a t t e r  o f  Lee County E l e c t r i c  Cooperat ive 's  

complaint and p e t i t i o n  f o r  an i n v e s t i g a t i o n  o f  

Seminole E l e c t r i c  Cooperative's wholesale r a t e  

s t ruc tu re .  

The Commission has n o t  p rev ious ly  exerc ised 

j u r i s d i c t i o n  over the  wholesale r a t e  s t r u c t u r e  

o f  a r u r a l  e l e c t r i c  cooperative. Th is  i s  t h e  

f i r s t  t ime t h a t  i t  has been asked t o  do so. 

Nei ther  the  commission nor any cou r t  has 

determined whether the  commission has t h i s  

j u r i s d i c t i o n .  s t a f f  be l ieves t h a t  you do have 

t h i s  j u r i s d i c t i o n .  

upon review o f  the  arguments t h a t  have been 

presented and the  a u t h o r i t y  c i t e d  by t h e  

pa r t i es ,  s t a f f  be l ieves i t ' s  c l e a r  that  t h e  

prov is ions  o f  chapter 366 gran t  t he  Commission 

j u r i s d i c t i o n  t o  prescr ibe a wholesale r a t e  

s t ruc tu re  f o r  Seminole. Sect ion 366.04(2)(b), 

F l o r i d a  Statutes,  s ta tes  t h a t  t he  commission 

s h a l l  have the  power t o  p rescr ibe  a r a t e  

s t ruc tu re  f o r  a11 e l e c t r i c  u t i l i t i e s .  T h i s  
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prov i  s i  on does no t  make a d i  s t i  n c t i  on between 

r e t a i l  and wholesale r a t e  s t ruc tu res  o r  between 

u t i l i t i e s  engaged i n  r e t a i l  sales versus 

wholesale sales.  I t  s ta tes  t h a t  the  

Commission's r a t e  s t r u c t u r e  j u r i s d i c t i o n  extends 

t o  a l l  e l e c t r i c  u t i l i t i e s .  

Sect ion 366.02(2), F l o r i d a  s ta tu tes ,  

def ines the  term " e l e c t r i c  u t i l i t y "  t o  inc lude a 

r u r a l  e l e c t r i c  cooperat ive t h a t  owns, m a i  n t a i  ns , 
o r  operates an e l e c t r i c  generat ion and 

transmission system w i t h i n  the  s ta te .  semi no1 e 

c l e a r l y  f i t s  t h i s  d e f i n i t i o n  and, as i t  has 

conceded, i t  i s  an e l e c t r i c  u t i l i t y  as de f ined 

i n sec t ion  366.02 (2) . 
These two prov is ions ,  given t h e i r  p l a i n  

meaning, c l e a r l y  g i v e  the  Commission the  

j u r i s d i c t i o n  t o  p rescr ibe  a r a t e  s t r u c t u r e  f o r  a 

r u r a l  e l e c t r i c  cooperat ive such as Seminole that  

owns, maintains,  and operates a generat ion and 

transmission system w i t h i n  the  s ta te .  

I t  i s  w e l l  es tab l i shed i n  the  l a w  t h a t  when 

a s t a t u t e  i s  c l e a r  and unambiguous, i t s  p l a i n  

meaning must be g iven e f f e c t .  cour ts  w i l l  no t  

look  behind the  s t a t u t o r y  language o r  r e s o r t  t o  

ru les  o f  s t a t u t o r y  cons t ruc t ion  t o  t r y  t o  
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ascer ta in  the  L e g i s l a t u r e ' s  i n t e n t .  There are  

two exceptions recogni zed : (1) when appl i c a t i o n  

of t he  p l a i n  1 anguage leads t o  an unreasonable 

o r  r i d i c u l o u s  r e s u l t ,  and (2) when t h e r e  are  

cogent reasons t o  be l i eve  t h a t  t he  language of 

t he  s t a t u t e  does no t  accura te ly  r e f l e c t  

l e g i s l a t i v e  i n t e n t .  Ne i ther  o f  these except ions 

has been demonstrated i n  t h i s  case. 

Jus t  a couple more po in ts ,  though. 

F i r s t ,  Seminole argues t h a t  t he  

commission's past i n a c t i o n  -- 
COMMISSIONER JABER: I ' m  sor ry ,  cochran. 

what were  those two th ings  again? 

MR. KEATING: F i r s t ,  when a p p l i c a t i o n  O f  

t he  p l a i n  language leads t o  an unreasonable o r  a 

r i d i c u l o u s  r e s u l t ,  and second, when the re  a r e  

cogent reasons t o  be l i eve  t h a t  t he  language of 

t he  s t a t u t e  does n o t  accura te ly  r e f l e c t  

1 eg i  s l  a t i v e  i n t e n t  . 
semi no1 e has argued t h a t  t he  Commi s s i  on's 

pas t  i n a c t i o n ,  t h a t  i s ,  i t s  past  f a i l u r e  t o  

exerc ise t h i s  j u r i s d i c t i o n ,  amounts t o  a t a c i t  

acknowledgement t h a t  the  commi ss ion 1 acks t h i  s 

j u r i s d i c t i o n .  Seminole argues t h a t  t h e  

commi ss ion cannot now abandon i t s  p r a c t i c a l  
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i n t e r p r e t a t i o n  o f  Sect ion 366.04(2). The case 

1 aw i s c l  ear,  however, t h a t  agency i n a c t i  on 

cannot depr ive an agency o f  j u r i s d i c t i o n  

conferred. I n  o the r  words, t he  commission 

e i t h e r  has j u r i s d i c t i o n  o r  i t  doesn ' t  have 

j u r i s d i c t i o n .  The Commission's pas t  f a i l u r e  t o  

exerc ise  t h a t  j u r i  sd i  c t i  on does no t  e x t i  ngui  sh 

t h e  Commission's power t o  do so. 

I n  summary, t he  prov is ions  o f  Chapter 366, 

given the  p l a i n  meaning, convey j u r i s d i c t i o n  

upon the  commission t o  r e v i e w  and prescr ibe  a 

who1 esal e r a t e  s t r u c t u r e  f o r  semi no1 e. 

NOW, I emphasize t h a t  t h i s  recommendation 

seeks t o  answer the  pu re l y  l e g a l  quest ion o f  

whether j u r i s d i c t i o n  has been granted t o  the  

Commission. The recommendation does n o t  and i s  

n o t  intended t o  answer any p o l i c y  quest ions o f  

how, o r  even i f ,  the  j u r i s d i c t i o n  should be 

exercised i n  t h i s  case o r  i n  any o the r  case t h a t  

may a r i se ,  and I be l i eve  that  the  p o l i c y  

quest ion would more approp r ia te l y  be answered as 

cases a r i s e .  

The p a r t i e s  a re  on n o t i c e  t h a t  you may i n  

your d i s c r e t i o n  a l l o w  them t o  p a r t i c i p a t e .  It 

has been roughly 18 months s ince we f i r s t  heard 
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o r a l  argument on t h i s  mat te r ,  and t e n  months 

s ince the  matter was l a s t  discussed by t h e  

commission, which resu l ted  i n  a deadlocked vo te  

on semi no1 e ' s motion t o  d i  smi ss . 
CHAIRMAN DEASON: And on t h a t  p o i n t ,  j u s t  

l e t  me r e i t e r a t e  t h a t  t h i s  mat ter  i s  a 

three-member panel, so we w i l l  no t  have a t i e  

vo te  today, unless we de fer  it. 

MR. MELSON: And reassign i t . 

CHAIRMAN DEASON : Yes. 

okay. Commissioners, i t ' s  your p leasure as 

t o  whether you wish t o  hear from the  p a r t i e s .  

COMMISSIONER JABER: Because I ' m  t h e  

a d d i t i o n  t o  the  panel and w i l l  be s p l i t t i n g  your 

vote,  apparent ly,  I probably should hear a 

l i t t l e  b i t  o f  argument. I should say f o r  t he  

record t h a t  I have gone back and read t h e  

t r a n s c r i p t  from the  previous o r a l  argument, so 

keep t h a t  i n  mind when you make your remarks 

today. 

CHAIRMAN DEASON: I s n ' t  i t  Lee C O U n t y ' S  

p e t i  ti on? 

d i  s m  

MR. MAY: I t ' s  our p e t i t i o n .  I t ' s  -- 

CHAIRMAN DEASON: But i t ' s  t h e i r  mot ion t o  

s s .  
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MR. MELSON: I t  was our motion t o  dismiss.  

CHAIRMAN DEASON: That ' s  r i g h t .  I t ' s  a11 

coming back t o  me now. M r .  Melson? 

MR. MELSON: commissioner Jaber, 1'11 t r y  

t o  be b r i e f ,  although I w i l l  probably r e i t e r a t e  

some th ings  you've read from the  prev ious 

argument. 

The quest ion t h a t  you've go t  t o  decide i s  

whether the  s t a t u t e  g ives the  Commission 

j u r i s d i c t i o n  over Seminole's wholesale r a t e  

s t ruc tu re  when the  ra tes  and r a t e  s t r u c t u r e  

establ ished by a vo te  o f  i t s  board o f  t r u s t e e s  

pursuant t o  a negot ia ted cont rac t  between 

Seminole and i t s  members, and where every member 

of Seminole, i n c l u d i n g  Lee county, has g o t  equa 

representat ion on t h a t  board. 

COMMISSIONER JABER: HOW much i s  i n  t h e  

contract? HOW much i s  negotiated? 

MR. MELSON: I n  the  cont rac t?  The c o n t r a c t  

b a s i c a l l y  ob1 iga tes  the  members t o  purchase 

t h e i r  f u l l  requirements o f  power from Seminole 

f o r  a per iod t h a t  I t h i n k  i s  45 years f rom 

1975. A t  the  t ime Lee County entered i n t o  t h a t  

con t rac t ,  i t  had a f u l l - r e q u i  rements arrangement 

w i t h  F l o r i d a  Power & L i g h t  Company, so i t  
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c l e a r l y  made a choice tha t  en ter ing  i n t o  t h i s  

cont rac t  w i t h  semi no1 e was b e t t e r  than 

cont inu ing  under i t s  p r i o r  arrangement. And the  

cont rac t  i t s e l f  s p e l l s  ou t  the  procedures by 

which ra tes  are changed from t ime t o  t ime,  which 

i s  b a s i c a l l y  a board approval process and then 

submission t o  what used t o  be REA, what i s  now 

RUS, f o r  i t s  approval. 

COMMISSIONER JABER: And the  s t r u c t u r e  by 

which ra tes  are ca lcu lated? 

MR. MELSON: Rates a r e  ca lcu la ted  under -- 

the  commission i n  no event has go t  r a t e  l e v e l  

j u r i s d i c t i o n  over Seminole. You've g o t  o n l y  -- 

under any reading o f  the  s ta tu te ,  you would have 

on ly  r a t e  s t ruc tu re  j u r i s d i c t i o n .  

The cont rac t  says b a s i c a l l y  t he  r a t e  l e v e l  

i s  t o  be se t  t o  recover a l l  o f  Seminole's 

operat ing costs and a margin s u f f i c i e n t  t o  

s a t i s f y  debt serv ice,  you know, i n t e r e s t  

coverage requi  rements on i t s  debt. 

w i t h  regard t o  r a t e  s t ruc tu re ,  t h e r e  I 

be l ieve  i s  a reference t o  accepted ratemaking 

p r i n c i p l e s .  I would have t o  look  a t  t he  exact 

language, bu t  i t ' s  very  general and very  broad. 

COMMISSIONER JABER: And they have two 
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votes on t h e  semi no1 e board? 

MR. MELSON: Each member has two votes on 

t h e  board, yes, m a ' a m .  

COMMISSIONER JABER: And i f  they  d o n ' t  l i k e  

t h e  terms o f  t he  con t rac t ,  can they choose no t  

t o  s ign  i t ?  

MR. MELSON: W e l l ,  t h e  con t rac t  was signed 

i n  1975. They agreed i n  1975 t o  be bound by 

t h i s  cont rac tua l  process f o r  s e t t i n g  ra tes .  

COMMISSIONER JABER: Have you ever 

r e v i s i t e d  t h e  cont rac t?  

MR. MELSON: Not t o  m y  -- w e l l ,  t he re  have 

been some amendments t o  the  con t rac t ,  bu t  none 

t h a t  r e a l l y  go t o  t h e  substance o f  what we're 

t a l k i n g  about here. 

COMMISSIONER JABER: I ' m  t r y i n g  t o  

understand t h e  feas i  b i  1 i t y  o f  t he  negot ia ted 

con t rac t ,  how i t  r e a l l y  works. would Lee County 

be ab le  t o  ask you t o  renegot ia te t h e  cont rac t?  

MR. MELSON: I guess i n  theory  they  could. 

AS a p r a c t i c a l  mat te r ,  t he re  are separate bu t ,  

m y  understanding i s  , i d e n t i c a l  con t rac ts  between 

Seminole and each o f  t h e  t e n  members. So as a 

p r a c t i c a l  mat ter ,  unless Seminole -- unless one 

o f  t h e  members b a s i c a l l y  wanted t o  en ter  i n t o  
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negot ia t ions  t o  te rmina te  the  cont rac t ,  I ' m  no t  

and sure how much leeway the re  would be f o r  g i v e  

take  on s p e c i f i c  terms. 

COMMISSIONER JABER: SO then as a praCt 

mat ter ,  a re  they a cap t i ve  customer? 

c a l  

MR. MELSON: AS a p r a c t i c a l  manner, they 

agreed t o  a process by which ra tes  would be s e t  

f o r  t h e i r  f u l l - r e q u i  rements purchases from 

semi no1 e. They ' r e  cap t ive  un l  ess t h e y  negot ia te  

a termi  na t i on  o f  t he  cont rac t .  

COMMISSIONER JABER: You've go t  t e n  members 

on your board; r i g h t ?  

MR. MELSON: Yes. There's 20 members 

a c t u a l l y  on the  board. It's t e n  members. Each 

o f  them has two votes.  

COMMISSIONER JABER: SO they can negot ia te  

the  te rmina t ion  o f  t he  cont rac t?  

MR. MELSON: I bel ieve  the re ' s  one 

cooperat ive t h a t  used t o  be a member o f  Seminole 

tha t  d i d  negot ia te  a te rmina t ion  and i s  no 

longer  a member. 

COMMISSIONER JABER: okay. 

MR. MELSON: w i t h  regards t o  the  s t a f f ' s  

recommendation, t he  s t a f f  says the  s t a t u t e  i s  

p l a i n  and unambiguous, and the re fo re  you should 
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f i n d  t h a t  y o u  h a v e  j u r i s d i c t i o n  over t h i s  

c o n t r a c t u a l  rate s t r u c t u r e .  

I w o u l d  s u b m i t  t o  y o u  t h a t  t h e r e ' s  a t  least  

t w o  r e a s o n s  t h a t  w e  d o n ' t  believe i t ' s  p l a i n  and 

u n a m b i g u o u s ,  n o t  t h e  l eas t  of w h i c h  i s ,  a f t e r  

h a v i n g  h e a r d  oral a r g u m e n t  o n  t h i s  t w i c e ,  f o u r  

of y o u r  c o l l e a g u e s  s p l i t  t w o - t w o .  A n d  i f  i t  w a s  

p l a i n  a n d  u n a m b i g u o u s ,  o n e  w o u l d  h a v e  expected a 

major i ty  vote  o n e  w a y  o r  t h e  o t h e r .  

s e c o n d  a n d  p e r h a p s  more i m p o r t a n t  i s  t h a t  

t h i s  s t a t u t e  h a s  been i n  place s i n c e  1974. B y  

c o m m i s s i o n  a c t i o n  i n  1977, w h e n  t h e  l eg i s l a t ive  

h i s t o r y  w o u l d  h a v e  b e e n  as f r e s h  i n  t h e  

c o m m i s s i o n ' s  m i n d  as i t  ever w a s ,  a n d  a g a i n  i n  

1985, t h e  c o m m i s s i o n  t o o k  a c t i o n s  i n  w h i c h  i t  

d i d  n o t  assert  j u r i s d i c t i o n  over  S e m i n o l e ' s  

w h o l e s a l e  rate s t r u c t u r e .  AS w e  s i t  h e r e  today ,  

I can ' t  l o o k  b a c k  26 years and f i n d  i n  t h e  

l eg i s l a t ive  h i s t o r y  w h a t  t h e  L e g i s l a t u r e ' s  

i n t e n t  w a s .  B u t  y o u ' v e  h a d ,  i n  essence, a 

l o n g s t a n d i  n g  practical i n t e r p r e t a t i o n  of t h e  

s t a t u t e .  

Now, s taff  i s  correct  t h a t  y o u r  f a i l u r e  t o  

exercise a u t h o r i t y  t h a t  y o u  are  g i v e n  d o e s n ' t  

t a k e  t h a t  a u t h o r i t y  a w a y .  B u t  t h e  case l a w  i s  
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p r e t t y  clear t h a t  a n  a g e n c y ' s  c o n t e m p o r a n e o u s  

i n t e r p r e t a t i o n  of a s t a tu t e  t h a t  i t ' s  c h a r g e d  

w i t h  e n f o r c i n g  i s  e n t i t l e d  t o  s i g n i f i c a n t  w e i g h t  

i n  d e t e r m i n i n g  w h a t  t h a t  s t a t u t e  m e a n s .  

And i n  f ac t ,  t h e  Supreme  C o u r t  -- I ' m  g o i n g  

t o  go b a c k  a l o n g  way -- i n  1949 c a l l e d  t h e  

Commiss ion  t o  t a s k  f o r ,  i n  e s s e n c e ,  c h a n g i n g  i t s  

i n t e r p r e t a t i o n  of o n e  of i t s  j u r i s d i c t i o n a l  

s ta tutes  a n d  a f te r  30 y e a r s  of  n o t  t r y i n g  t o  

r e g u l a t e  s t r e e t  rai 1 w a y s ,  s a y i n g  t h a t ,  w e 1  1 , our 

s t a t u t e  g i v i n g  us a u t h o r i t y  over rai 1 roads 

i n c l u d e s  s t r e e t  railways as w e l l .  And t h e  C o u r t  

s a i d ,  w h i l e  i t ' s  n o t  d i s p o s i t i v e ,  o n e  fac tor  

t h a t  we're g o i n g  t o  g i v e  s i g n i f i c a n t  w e i g h t  i n  

i n t e r p r e t i n g  t h a t  s t a t u t e  i s  w h a t  t h e  c o m m i s s i o n  

h a s  done f o r  t h e  p a s t  30 y e a r s .  

Here we're o n l y  a t  -- a c t u a l l y ,  1 g u e s s  -- 
1974. we're now a t  year 26, a n d  I w o u l d  s u b m i t  

t o  you t h a t ' s  a p r e t t y  l o n g  track record w h e r e  

t h e  commi ss ion h a s  n o t  a t t e m p t e d  t o  exercise 

j u r i s d i c t i o n  over t h e s e  t r a n s a c t i o n s .  

T h e  o ther  -- i f  you d e c i d e  t h e  s t a t u t e  i s  

s u s c e p t i b l e  t o  i n t e r p r e t a t i o n ,  t h e n  a n o t h e r  

p r i n c i p l e  y o u ' v e  g o t  t o  a p p l y  i s  t h a t  w h e r e  

t h e r e  i s  a d o u b t  abou t  t h e  C o m m i s s i o n ' s  
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j u r i s d i c t i o n ,  the  quest ion o f  t h a t  j u r i s d i c t i o n  

should be resolved i n  the  negat ive.  And 

u l t i m a t e l y ,  i f  you be l ieve  t h a t  j u r i s d i c t i o n  i s  

necessary, you ought t o  go back t o  the  

Leg is la tu re  and ge t  i t . And, again, here, w i t h  

the  longstanding i n t e r p r e t a t i o n ,  the  two-two 

vote l e s s  than a year ago, I would submit t o  you 

there  i s  a reasonable doubt about j u r i s d i c t i o n .  

COMMISSIONER JABER: I t ' s  no t  your 

asser t ion  t h a t  you ' r e  no t  an e l e c t r i c  u t i  1 i t y  

pursuant t o  the  s ta tu te .  I t ' s  -- 

MR. MELSON: That ' s  cor rec t .  We a re  an 

e l e c t r i c  u t i  1 i t y .  

COMMISSIONER JABER: R igh t .  Your asse r t i on  

i s  t h a t  the  s t a t u t e  doesn' t  contemplate t h a t  t he  

Commi s s i  on has j u r i  sd i  c t i  on w i t h  regard t o  the  

wholesale r a t e  s t ruc tu re ,  because the  s t a t u t e  

doesn' t  have the  word "wholesale" i n  i t . 

MR. MELSON: c o r r e c t .  The s t a t u t e  doesn ' t  

have the  word "wholesale" o r  the  word " r e t a i l  ." 
And the  quest ion i s ,  does r a t e  s t r u c t u r e  mean 

r e t a i l  only,  does i t  mean wholesale on ly ,  o r  

does i t  mean both. And f o r  a long per iod  o f  

t ime, the  Commission has app l ied  i t  o n l y  t o  

r e t a i l  r a t e  s t ruc tu res .  And we be l i eve  when you 
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l ook  a t  the  purpose o f  the  s t a t u t e  t o  p r o t e c t  

monopoly customers, t h a t  an i n t e r p r e t a t i o n  t h a t  

does no t  -- t h a t  reads i t  as r e t a i l  and does no t  

apply i t  a t  l e a s t  i n  the  s i t u a t i o n  o f  a con t rac t  

negot iated a t  arm's length  between u t i l i t i e s ,  i t  

was not  intended t o  be captured. 

COMMISSIONER JABER: Well ,  who cou ld  the  

Commission have app l ied  i t  to?  I f  the  wholesale 

s t ruc tu re  o f  the  IOUs i s  regulated by FERC. and 

there fore  s p e c i f i c a l l y  exempted from PSC 

j u r i s d i c t i o n ,  then who could t h a t  -- which 

e n t i t y  could t h a t  s t a t u t e  have app l ied  t o  

besides semi no1 e? 

MR. MELSON: w e l l ,  i t  app l ies  t o  t h e  

r e t a i l  r a t e  s t ruc tu res  o f  a l l  o f  t he  

d i s t r i b u t i o n  cooperatives and a l l  o f  t h e  

municipals,  and i t  could have app l ied  t o  the  

wholesale r a t e  s t r u c t u r e  o f  Seminole and a l l  o f  

t he  municipals. YOU have never attempted -- n o t  

on l y  have you n o t  attempted t o  exerc ise  

j u r i s d i c t i o n  over Seminole's wholesale r a t e  

s t ruc tu re ;  you've never attempted t o  exerc ise  

j u r i s d i c t i o n  over sales by municipal  u t i l i t i e s  

t o  other  municipals,  t o  Ious ,  and y e t  t h a t  i s  an 

area where you ' re  no t  preempted by any FERC 
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r e g u l  a t i  o n .  

COMMISSIONER J A B E R :  B u t  t h a t  b r i n g s  US 

back  t o ,  are y o u  s a y i n g  t h a t  t h e  commission's 

i n a c t i o n  s o m e h o w  b i n d s  us today? 

MR.  MELSON: I ' m  s a y i n g  -- ~ ' m  n o t  s a y i n g  

y o u ' r e  b o u n d  today.  ~ ' m  s a y i n g  i t ' s  t h e  b e s t  

e v i d e n c e  of w h a t  t h e  C o m m i s s i o n  t h o u g h t  t h e  

s t a t u t e  m e a n t  w h e n  i t  w a s  new.  A n d ,  y o u  k n o w ,  

t h e  L e g i s l a t u r e  h a s  d o n e  n o t h i n g  i n  t h e  i n t e r i m  

t o  t e l l  y o u  y o u ' r e  w r o n g ,  t o  t e l l  y o u  t h e r e ' s  

s o m e t h i n g  o u t  t h e r e  t h a t  y o u  o u g h t  t o  b e  

r e g u l a t i n g  t h a t  y o u ' r e  n o t .  I t h i n k  i f  y o u  -- 
COMMISSIONER J A B E R :  I g u e s s  w h a t  I ' m  

t r y i n g  t o  g e t  t o  

w o u l d  rea l ly  c h a  

j u r i s d i c t i o n ?  

MR. MELSON: 

i s ,  w h o  else b e s i d e s  S e m i n o l e  

l e n g e  o u r  e x e r t i n g  

A m u n i c i p a l ,  i f  y o u  a t t e m p t e d  

t o  exe r t  j u r i s d i c t i o n  over w h o l e s a l e  

t r a n s a c t i o n s  by m u n i  c i  pa l  u t i  1 i t i  es . A n d  

t h e r e ' s  a b u n d l e  of t h e m  i n  t h e  s ta te .  

COMMISSIONER J A B E R :  D i d n ' t  w e  -- Staff ,  

h e l p  m e  o u t  w i t h  t h i s .  D i d n ' t  w e  some years 

back r e q u i r e  t h a t  t a r i f f s  b e  f i l e d  w i t h  respect 

t o  who1 esal e ra te  s t r u c t u r e s ,  and  m u n i  ci  pa l  s d i d  

i n  f ac t  f i l e  ta r i f f s?  
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MR. KEATING: Yes. I t ' s  m y  understanding 

t h a t  was approximately i n  the  l a t e  1970s. t he  

f i r s t  t ime we requ i red  i t . I n  s o r t i n g  o u t  what 

our  r a t e  s t r u c t u r e  j u r i s d i c t i o n  meant, 

eventual 1 y those proceedings 1 ed t o  us requi  r i n g  

munic ipa ls  and co-ops t o  f i l e  t h e i r  t a r i f f s  w i t h  

us.  

COMMISSIONER JABER: Thei r who1 esal  e -- 
CHAIRMAN DEASON: That was the  r e t a i l  

t a r i f f s  

MR 

MR 

request 

know i f  

MELSON : Retai  1 . 
KEATING: I d o n ' t  know i f  we -- i n  

ng them t o  make t h a t  f i l i n g ,  I d o n ' t  

we d i  s t i  ngui shed between r e t a i  1 and 

wholesale. And I t h i n k  what M r .  Melson i s  

r e f e r r i n g  t o ,  i n  1977, roughly t h a t  t ime frame, 

i n  response t o  our  f i r s t  request t h a t  t he  

t a r i f f s  be f i l e d ,  Seminole f i l e d  a response and 

e s s e n t i a l l y  sa id ,  "we d o n ' t  t h i n k  the  commission 

has j u r i s d i c t i o n .  we're no t  going t o  f i l e  i t . I ,  

NOW, t he re ' s  no th ing  -- look ing  back i n  the  

Commission's records,  t he re ' s  no response t o  

tha t  from the  commission. And I would disagree 

w i t h  M r .  MelSOn's cha rac te r i za t i on  o f  t h a t  as 

the  agency's contemporaneous i n t e r p r e t a t i o n  o f  
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i t s  j u r i s d i c t i o n ,  because there  was no express 

i n t e r p r e t a t i o n  provided by the  commission. 

I c a n ' t  exp la in  why there  was none, 

though, except t o  say t h a t  i t  wasn't u n t i l  1984 

when i n  the  supreme cour t  case, g iven a s i m i l a r  

se t  o f  f ac ts ,  a generat ion and t ransmiss ion 

cooperative i n  Arkansas w i t h  d i s t r i b u t i o n  member 

cooperatives w i t h i n  the  State o f  Arkansas, t he  

U.S. supreme cour t  found t h a t  s t a t e  r e g u l a t i o n  

o f  who1 esal e e l  e c t r i  c cooperatives was n o t  

preempted by federa l  law, and a l s o  does n o t  

cons t i t u te  an uncons t i tu t iona l  burden on 

i n t e r s t a t e  commerce. SO i t  could be t h a t  we 

bel ieved i n  1977 t h a t  we d i d  no t  have 

j u r i s d i c t i o n ,  and t h a t  may have been c leared  up 

by the  U . S .  supreme cour t  case i n  1984. 

COMMISSIONER JABER: okay. Because 

Seminole d i d  i n  f a c t  send a l e t t e r  l e t t i n g  you 

know what t h e i  r p o s i t i o n  was, and as fa r  as you 

know, the  commission never responded t o  t ha t  

1 e t t e r  . 
MR. KEATING: That 's  Correct .  

MR. WHEELER: And j u s t  t o  C l a r i f y ,  a t  t h i s  

p o i n t  we do requ i re  f i l i n g  o f  any wholesale 

t a r i f f s  w i t h  us. we do no t  keep books on them. 
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We don ' t  r e v i e w  them a t  present. 

COMMISSIONER JABER: And t e l l  me why you do 

no t .  

MR. WHEELER: I c o u l d n ' t  t e l l  you why we do 

no t .  YOU mean i n  terms o f  -- 
COMMISSIONER JABER: whol esale r a t e  

s t ruc tu re  f o r  m u n i c i p a l i t i e s .  w e l l ,  do they  

prov ide whol esal e serv ice? 

MR. MELSON: They s e l l  pursuant t o  

wholesale cont rac ts  t o  o ther  u t i l i t i e s .  

CHAIRMAN DEASON: Wel l ,  l e t  me ask t h i s  

quest ion a t  t h i s  p o i n t ,  and I t h i n k  maybe -- we 

may be able t o  g ive  some c l a r i t y  t o  it. I ' m  n o t  

sure. But when you t a l k  about a wholesale r a t e  

s t ruc tu re ,  I ' v e  never seen a wholesale r a t e  

s t ruc tu re .  whol esal e i s  done by con t rac t .  

That ' s  the  normal case. ~ ' m  n o t  sure tha t  the re  

are wholesale t a r i f f s  ou t  there  f o r  Seminole o r  

f o r  the  muni c i  pal  i ti es , because i t  ' s n o t  

something t h a t  FERC has j u r i s d i c t i o n  over.  I s  

that  cor rec t?  

MR. MAY: we have a wholesale r a t e  

schedule, a whol esal e r a t e  s t r u c t u r e ,  Lee County 

~1 e c t r i  c Cooperative does, w i t h  semi no1 e 

E l e c t r i c  Cooperative, and t h a t  indeed has been 
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f i l e d  w i t h  the  commission and w i t h  the  

Commission s t a f f ,  and i t ' s  s t ruc tu red  very  

s i m i l a r l y ,  format ted very  s i m i l a r l y  t o  your 

o ther  FERC type  f i l i n g  t a r i f f s .  

CHAIRMAN DEASON: You have a t a r i f f  on 

f i l e  w i t h  t h i s  agency? 

MR. MAY: It has been f i l e d  as p a r t  o f  t h i s  

1 aws u i  t . 
CHAIRMAN DEASON: when was t h a t  f i l e d ?  

MR. MAY: I t  was f i l e d  as p a r t  o f  t he  

e x h i b i t s  t o  the  test imony. 

CHAIRMAN DEASON: NO, I ' m  t a l k i n g  about -- 
when d i d  you devise t h i s  t a r i f f ?  when was t h i s  

t a r i f f  created, and when was i t  f i r s t  f i l e d  w i t h  

the  commi ssion? 

MR. MAY: I t  was -- w e l l ,  going back, when 

Seminole a l t e r e d  i t s  r a t e  s t ruc tu re ,  

res t ruc tu red  and redesigned i t s  ra tes ,  t h a t  was 

when Lee county E l e c t r i c  Cooperative complained 

t o  the  commission t h a t  t h a t  r e v i s i o n  t o  t h e  r a t e  

s t r u c t u r e  v i o l a t e d  bas ic  ratemaki ng standards. 

And we f i l e d  -- 

CHAIRMAN DEASON: was i t  a r e v i s i o n  t o  the  

s t r u c t u r e  o r  a r e v i s i o n  t o  the  cont rac t?  

MR. MAY: I t  was a r e v i s i o n  t o  t h e  r a t e  
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schedule. 

MR. MELSON: The r a t e  schedule i s  an 

attachment t o  the  cont rac t .  

CHAIRMAN DEASON: okay. 

COMMISSIONER JABER: okay. 

MR. MAY: I t h i n k  p a r t  o f  t he  -- t h e r e  was 

a quest ion ra ised by commissioner Jaber as t o  

t h e  cont rac t  i t s e l f .  I n  1984, a f t e r  t he  u n i t e d  

States supreme cour t  made i t  c l e a r  t h a t  

regu la to ry  agencies 1 i ke the  F l o r i d a  Pub1 i c 

serv ice  commission, indeed, the  Arkansas pub1 i c 

se rv i  ce commi ssi on coul d regu la te  the  r a t e  

s t ruc tu res  o f  wholesale co-ops w i thou t  any 

preemption on the  federa l  l e v e l ,  a f t e r  t h a t  

dec is ion  was rendered, the  p a r t i e s  entered i n t o  

an amendment t o  the  wholesale power con t rac t  

dated 1984 which s e t  f o r t h  the  standards by 

which the  r a t e  s t r u c t u r e  would be establ ished.  

And I quote. I t  says, “ In  e s t a b l i s h i n g  

r a t e  s t ruc tu re ,  the  r e v i s i o n  s h a l l  recognize and 

prov ide f o r  v a r i a t i o n s  i n  the  cos t  o f  p rov id ing  

serv ice  a t  d i f f e r i n g  d e l i v e r y  vo l tages,  luad  

fac to rs ,  and power fac to rs ,  the  s p e c i f i c  

p rov is ions  thereo f  t o  be made i n  accordance w i t h  

genera l l y  accepted ratemaki ng standards. ” 
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And i t ' s  our p o s i t i o n  t h a t  t h i s  con t rac t  

doesn ' t  p r o h i b i t  i n  any way us as Lee county 

from coming t o  you as a Commission and 

chal lenging t h a t  r a t e  s t ruc tu re .  Indeed, many 

wholesale power cont rac ts  i n  the  i n d u s t r y  have 

t h a t  p rov is ion ,  and a f u l l - r e q u i  rements c o n t r a c t  

would p r o h i b i t  the  e n t i t y  t ak ing  the  power from 

coming i n  t o  the  regu la to ry  body and cha l leng ing  

t h a t .  Th is  cont rac t  doesn ' t  have t h a t  

r e s t r i c t i o n .  I t  doesn' t  requ i re  Lee county t o  

waive t h a t  r i g h t .  

COMMISSIONER JABER: I f  Seminole had never 

changed t h e i r  ra tes ,  you wouldn ' t  be be fore  the  

commi s s i  on argui  ng t h a t  we have j u r i  sd i  c t i  on 

over Seminole's r a t e  s t ruc tu re ;  cor rec t?  

MR. MAY: we would no t  have complained. We 

f u l l y  be l ieve  t h a t  the  commission has 

j u r i s d i c t i o n  over the  r a t e  s t ruc tu re .  we would 

no t  have f i l e d  a formal complaint, because we 

would have been s a t i  s f i  ed w i t h  t he  prev ious  way 

t h a t  the  ra tes  were s t ruc tu red ,  which we b e l i e v e  

w e r e  i n  accordance w i t h  fundamental ratemaki ng 

and r a t e  s t ruc tu re  standards. 

COMMISSIONER JABER: Because i t ' s  a 

negot iated cont rac t ,  why i s n ' t  t he  appropr ia te  
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course o f  a c t i o n  a c i r c u i t  c o u r t  ac t i on?  

MR. MAY: Number one, we be l i eve  tha t  t h e  

s t a t u t o r y  language i s  c l e a r ,  t h e  s t a t u t e  i t s e l f .  

COMMISSIONER JABER: M r .  Melson, we m a y  

have i n t e r r u p t e d  you. I don ' t  know i f  you were 

done. 

CHAIRMAN DEASON: We may have. I t h i n k  we 

in te r rup ted ,  b u t  -- 

MR. MELSON: I can catch up. I ' m  t a k i n g  

notes. 

MR. MAY: The s t a t u t e  i t s e l f  i s  c l e a r .  And 

t h i s  i s  p a r t  o f  your g r i d  b i l l  a u t h o r i t y .  I t ' s  

sec t i on  366.04<2)(b), and i t  says t h a t  i n  t h e  

exerc ise o f  i t s  j u r i s d i c t i o n ,  t h e  commission 

s h a l l  have t h e  power over e l e c t r i c  u t i l i t i e s  f o r  

t h e  f o l l o w i n g  purposes, and i n  (b) i t  says, "TO 

prescr ibe  a r a t e  s t r u c t u r e  f o r  a l l  e l e c t r i c  

u t i  1 i ti es. " 

YOU know, i n  our  view, t h a t ' s  p a t e n t l y  

c l e a r .  There i s  no ambigui ty there.  when t h e  

Leg is la tu re  descr ibed t h e  universe o f  u t i l i t i e s  

t h a t  was sub jec t  t o  your r a t e  s t r u c t u r e  

j u r i s d i c t i o n ,  i t  d i d  so i n  t h e  broadest, most 

i n c l u s i v e  way poss ib le .  I t  used t h e  a d j e c t i v e  

" a l l  ." And I would submit t o  you, 
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Commissioners, t h a t  when the  Leg is la tu re  uses 

the  a d j e c t i v e  " a l l  ," i t  does so d e l i b e r a t e l y  and 

purposely t o  capture every e l e c t r i c  u t i l i t y  

opera t ing  i n  the  s t a t e  un l  ess preempted by 

federal  law. And the re ' s  noth ing i n  federa l  l a w  

t h a t  p r o h i b i t s  o r  preempts you as a commission 

from regu la t i ng  the  r a t e  s t r u c t u r e  o f  Seminole 

E l e c t r i c  Cooperative. 

We're no t  here today t o  argue the  

m u n i c i p a l i t y  argument. We' r e  here today t o  

argue t h a t  you as a commission have the  

j u r i s d i c t i o n ,  t he  c l e a r  j u r i s d i c t i o n  t o  regu la te  

the  r a t e  s t r u c t u r e  o f  Seminole E l e c t r i c  

Cooperative pursuant t o  t h i s  s t a t u t e  and 

pursuant t o  the  un i ted  s ta tes  supreme c o u r t  

deci  s ion  i n  the  Arkansas case. 

COMMISSIONER JABER: Help me understand 

t h i s ,  because i t ' s  no t  t h a t  I want t o  argue the  

municipal  argument e i t h e r .  But j u s t  f o r  

purposes o f  analogy, we don ' t  have j u r i s d i c t i o n  

over IOUS w i t h  respect t o  wholesale ra tes .  Why 

would we use our j u r i s d i c t i o n  f o r  a co-op's 

wholesale ra tes  when, i n  theory,  t he  co-op 

should manage i t s e l f ,  and the  appropr ia te  

recourse, s i m i l a r  t o  a mun ic ipa l i t y ,  would be i n  
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f r on t  of the  board? Address t h a t  argument f o r  

me. 

MR. MAY: w e l l ,  t h a t ' s  a very i n t e r e s t i n g  

argument and a good quest ion,  bu t  t h a t  ques t ion  

was squarely addressed by the  un i ted  s t a t e s  

Supreme Court i n  the  Arkansas case. why should 

the  Arkansas pub l i c  Service Commission take  t ime 

t o  regulate the  wholesale ra te  s t ruc tu re?  And 

the  cou r t  gave two fundamental p o l i c y  reasons. 

one i s  t h a t  a s e l f - r e g u l a t i n g  e n t i t y  l i k e  

Semi  no1 e E1 e c t r i  c Cooperative could very  we1 1 

engage i n  economi c i n e f f i  c i  enci es . 
J U S t  because you ' re  s e l f - r e g u l a t i n g  doesn ' t  

mean t h a t  you ' re  making the  r i g h t  dec is ion .  For 

instance, j u s t  because the  m a j o r i t y  o f  a board 

or  the  m a j o r i t y  o f  a v o t i n g  body decides t o  do X 

or  decides t o  promulgate a standard, tha t  

doesn' t  make t h a t  standard f a i r ,  j u s t ,  and 

reasonable. There a r e  instances where t h e r e  i s  

a tyranny o f  the  ma jo r i t y ,  where j u s t  because 

the  m a j o r i t y  says something doesn' t  make t h a t  

somethi ng r i g h t  . 
That ' s  why we need you as a regu 

t o  step i n  w i t h  your exper t i se  and t o  

what's proper r a t e  s t ruc tu re  and what 

a t o r y  body 

d e l i  neate 

s no t .  
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Your s t a f f  c e r t a i n l y  has t h a t  capac i ty .  I t  has 

t h a t  experience. I t ' s  n o t  going t o  unduly and 

ove r l y  t a x  s t a f f .  They're prepared t o  do it. 

And we would submit t h a t  you have the  capac i ty  

and the  j u r i s d i c t i o n  t o  a l low t h a t  t o  occur.  

COMMISSIONER JABER: But why shou ldn ' t  i t  

be FERC? 

MR. MAY: FERC has made i t  c l e a r ,  and the  

Federal Power Act has been i n t e r p r e t e d  tha t  FERC 

doesn' t  have the  j u r i s d i c t i o n  over Seminole's 

wholesale ra tes .  That case was decided i n  a 

FERC case c a l l e d  Dairy Land, and i t  was a 1970 

-- a c t u a l l y ,  i t  was a -- I t h i n k  i t  was a 1973 

case. I t  might have been e a r l i e r .  But 

u l t i m a t e l y  t h a t  dec is ion  was a f f i rmed  by t h e  

cour ts .  And again, FERC has made i t  c l e a r  t h a t  

i t  doesn ' t  have t h a t  j u r i s d i c t i o n .  

The second p o l i c y  argument t h a t  t he  Supreme 

cour t  recognized, as ide from t h e  f a c t  tha t  

se l f - regu la t i ng  e n t i t i e s  a r e n ' t  necessar i l y  

r i g h t  a l l  t he  t i m e ,  i s  t h a t  t he re  i s  an 

i n t e r r e l  a t i  onshi p between who1 esal  e r a t e  

s t ruc tu re  and r e t a i l  r a t e  s t r u c t u r e .  YOU as a 

commission c e r t a i n l y  have the  a u t h o r i t y  t o  

regulate the  r a t e  s t r u c t u r e  o f  r e t a i l  serv ing  
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e l e c t r i c  cooperat ives i n  t h i s  s ta te .  There's no 

d ispute  between M r .  Melson and mysel f  o r  h i s  

c l i e n t  and m y  c l i e n t  on t h a t  issue.  

But i f  you look  a t  i t  c lose ly ,  i f  you have 

an i n f i r m i t y ,  i f  you have a f l a w  i n  t h e  

wholesale r a t e  s t r u c t u r e  i n  an a l l - r e q u i  rements 

cont rac t ,  t h a t  f l a w  cou ld  very we l l  be 

perpetuated, r e p l i c a t e d ,  and i n  f a c t  compounded 

on the  r e t a i l  l e v e l .  

And i f  you as an agency are going t o  t r y  t o  

g e t  t o  the  hear t  o f  a r a t e  s t r u c t u r e  problem on 

the  r e t a i l  l e v e l ,  you have t o  go t o  the  core o f  

t he  problem. You have t o  go t o  where t h e  

problem -- you have t o  be able t o  go t o  where 

the  problem o r i g i n a t e s .  I t ' s  l i k e  p u t t i n g  a 

Band-Aid on cancer. Unless you go t o  t h e  cancer 

and e x t r i c a t e  i t , you ' re  no t  going t o  so lve  t h e  

problem. And by s imply  saying, "we l l ,  we 

r a t e  s t r u c t u r e  j u r i s d i c t i o n  on the  r e t a i l  

b u t  we're no t  go ing t o  have i t  on the  who 

l e v e l  ," I b e l i e v e  unnecessar i ly  handcuffs 

have 

l e v e l ,  

esal  e 

YOU 

from doing the  j o b  t h a t  t he  Leg is la tu re  charged 

you w i th .  

COMMISSIONER JABER: L e t ' s  t h i n k  ahead f i v e  

years. L e t ' s  say t h a t  t he  RTO proposal comes t o  
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f r u i t i o n .  semi no1 e probably w i  11 be 

p a r t i c i p a t i n g  i n  t h a t  one way o r  the  o ther ,  

which means Lee county would be p a r t i c i p a t i n g  i n  

t h a t  as a member of Seminole's board. Your 

i n t e r p r e t a t i o n  o f  t he  s t a t u t e  would have us 

regul  a t i  ng Semi no1 e w i t h  respect t o  who1 esal  e 

ra tes  as i t  p a r t i c i p a t e s  i n  the  RTO process, bu t  

f o r  IOUS we're no t  going t o  be doing t h a t .  

MR. MAY: But there  i s  no regu la to ry  gap 

w i t h  respect t o  the  Ious .  The Ious '  wholesale 

r a t e  s t r u c t u r e  -- 

COMMISSIONER JABER: W e l l ,  I guess I ' m  

j u s t  t h i n k i n g  from a mat ter  o f  s t ra tegy  o r  -- 
MR. MAY: Sure. 

COMMISSIONER JABER: -- b e n e f i t s  t O  Lee 

county. I t  c a n ' t  be b e n e f i c i a l  t o  Lee County t o  

have Seminole be regulated by the  PSC when 

t h e r e ' s  an a c t i v e  compet i t ive market t h a t ' s  

supposed t o  be created ou t  o f  the  RTO proposal. 

MR. MAY: Correct .  But we're no t  t a l k i n g ,  

commi ssioner Jaber, on earnings based regu la t i on  

o r  cos t  o f  serv ice  based regu la t ion .  we're 

t a l k i n g  now i n  terms o f  r a t e  s t r u c t u r e  

j u r i s d i c t i o n .  And what t h a t  does, we b e l i e v e  i t  

provides a regul  a to ry  body, an i ndependent 
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regu la to ry  dobdy, t o  s i t  and t o  a r b i t r a t e  

disputes where we be l  i eve we' r e  being t r e a t e d  

u n f a i r l y ,  where we as a customer are being 

s ing led  ou t  because o f  our c e r t a i n  l oad  f a c t o r s  

and be i  ng charged o r  be i  ng a1 1 ocated 

unreasonable amounts o r  un fa i r  amounts o f  t h e i r  

cos t  o f  doing business. 

COMMISSIONER JABER: we wouldn' t  be 

exer t ing  o r  c la iming our j u r i s d i c t i o n ,  though, 

j u s t  f o r  reviewing your complaint and 

a r b i t r a t i n g  your complaint. we would a c t u a l l y  

be reviewing the  r a t e  s t r u c t u r e  -- 

MR. MAY: Sure. 

COMMISSIONER JABER: -- and how the  ra tes  

were ca lcu la ted  . 
MR. MAY: And I t h i n k  t h a t  there  i s  another 

p u b l i c  p o l i c y  i ssue -- 
COMMISSIONER JABER: And perhaps f i n d i n g  

t h a t  the  r a t e  s t ruc tu re  would a l l ow  Seminole t o  

increase i t s  ra tes  f u r t h e r .  

MR. MAY: Absolutely.  And we're w i l l i n g  t o  

take t h a t  r i s k ,  because w e  have the  confidence 

i n  you as a regu la t ing  e n t i t y ,  and your s t a f f ,  

t o  look  a t  th ings  f a i r l y .  

one other  issue 1 t h i n k  t h a t ' s  impor tan t  t o  
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note i s  t h a t  t h i s  j u r i s d i c t i o n a l  g ran t  here i s  

p a r t  o f  your g r i d  b i l l  a u t h o r i t y .  There 's  

no th ing  i n t h a t  s t a t u t e  t h a t  a d i f f e r e n t i a t e s  

between who1 esal e and r e t a i  1 r a t e  s t r u c t u r e .  

Now, the  Leg is la tu re  was f u l l y  capable o f  

making t h a t  r e t a i  l /whol  esal  e d i s t i n c t i o n  , and 

has done t h a t ,  f o r  ins tance,  i n  FEECA. Your 

FEECA j u r i  sd i  c t i  on on1 y extends t o  r e t a i  1 

serv ing  u t i l i t i e s .  S O  t h e  Leg is la tu re  was f u l l y  

capable o f  making a d i  s t i  n c t i o n  between 

wholesale and r e t a i l ,  b u t  i t  chose n o t  t o .  

COMMISSIONER JABER: And how do we know 

t h a t ' s  no t  because co-ops are self-managing and 

se l f - regu la t ing ,  and i n  theory ,  t h e  members can 

go t o  the  board? 

MR. MAY: W e l l ,  I t h i n k  the  fundamental 

ru les  o f  s t a t u t o r y  cons t ruc t ion  -- i f  t h e  

Leg is la tu re  showed i t  was capable o f  making a 

d i s t i n c t i o n  i n  one ins tance and d i d n ' t  

d i s r i n g u i s h  i n  the  o the r ,  then t h a t  was done 

purpose1 y . 
COMMISSIONER JABER: ~ 1 1  r i g h t .  we 

i n t e r r u p t e d  M r .  Melson. I don ' t  know i f  he 's  

go t  anything e lse  t o  say. 

MR. MELSON: I ' v e  w r i t t e n  down f i v e  e i t h e r  
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quest ions t h a t  need t o  be answered o r  p o i n t s  

t h a t  I would l i k e  t o  respond t o  very b r i e f l y .  

when M r .  May read from the  cont rac t ,  I 

be l i eve  he may i n a d v e r t e n t l y  have used t h e  term 

" r a t e  s t ruc tu re . "  what the  cont rac t  says i s  t he  

i n i t i a l  Schedule C, which i s  the  r a t e  schedule, 

and a l l  subsequent amendments and rev i s ions  

s h a l l  do thus. so the  word " r a t e  s t ruc tu re "  

does no t  appear i n  the  cont rac t .  

And, Commissioner Deason, I would submit t o  

you t h a t  Seminole doesn ' t  have a r a t e  s t r u c t u r e  

i n  t h e  sense t h a t  you normal ly  t h i n k  o f  one. 

we've go t  one c lass  o f  customers, our  members, 

and they a l l  pay under a s i n g l e  s t r u c t u r e .  

second -- 
CHAIRMAN DEASON: L e t  me ask a ques t ion  a t  

t h i s  p o i n t .  when I hear the  t e r m  " r a t e  

s t ruc tu re , "  what i t  means t o  me i s  l i k e  a t a r i f f  

t h a t ' s  o u t  there  t h a t ' s  o f f e r e d  t o  anybody t h a t  

meets the  c r i t e r i a  w i t h i n  the  t a r i f f ,  t h a t  they 

have the  r i g h t  t o  expect t h a t  serv ice  a t  t h a t  

spec i f ied  r a t e ,  nondi sc r im i  natory  . I f  you meet 

t h e  requirements, regard less o f  who you are,  you 

can expect it. And i t  seems t o  me tha t  under 

the  semi no1 e con t rac t  t h a t  another e n t i t y  ou t  
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there  cannot j u s t  come t o  Seminole and say, "YOU 

have a r a t e  schedule ou t  there,  and I want 

serv ice  a t  t h a t  r a t e  provided t o  me. I want 

your wholesale serv ice  a t  t h a t  ra te .  p rov ide  i t  

t o  me." 

MR. MELSON: That 's  cor rec t .  I t ' s  n o t  a 

t a r i f f .  It i s  -- i t ' s  an attachment t o  a 

cont rac t .  SO i n  t h a t  sense o f  r a t e  s t r u c t u r e ,  

i t  i s  not  a r a t e  s t ruc tu re .  

I have t o  t e l l  you, though, t h a t  your r u l e  

on r a t e  s t ruc tu re  has go t  a d e f i n i t i o n  where 

arguably t h i s  r a t e  schedule would be a r a t e  

s t ruc tu re  as you've def ined i t  i n  your ru les .  

CHAIRMAN DEASON: okay. what r u l e  i s  

t ha t?  

MR. KEATING:  I ' v e  go t  i t  handy i f  -- 

MR. MELSON: 25-9.050(7). "Rate St ruc ture  

r e f e r s  t o  the  c l a s s i f i c a t i o n  system used i n  

j u s t i f y i n g  d i f f e r e n t  ra tes ,  and more 

s p e c i f i c a l l y ,  t o  the  r a t e  r e l a t i o n s h i p  between 

var ious customer classes, as w e l l  as t h e  r a t e  

re la t i onsh ip  between members o f  a customer 

c lass.  " 

I t h i n k  Seminole has go t  on ly  a s i n g l e  

customer c lass,  bu t  t h i s  would appear t o  p i c k  up 
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any v a r i a t i o n s  i n r a t e  r e 1  a t i  onshi p between 

members o f  t h a t  c lass.  

CHAIRMAN DEASON: okay. Thank you. 

MR. MELSON: M r .  May a l so  t a l k e d  t o  you a 

l i t t l e  b i t  about the  U . S .  supreme Court  case 

i n v o l v i n g  Arkansas. Le t  me p o i n t  ou t ,  t h e  issue 

the  Court had t o  decide i n  t h a t  case was whether 

federa l  law preempted a s t a t e  l a w  t h a t  c l e a r l y  

gave a s t a t e  commission r a t e  l e v e l  j u r i s d i c t i o n .  

And the  answer was no, we do no t  preempt. 

we' r e  no t  here today arguing t h a t  t h e  

Commission i s  preempted i n  any way by fede ra l  

law. we're saying look  t o  your s t a t e  l a w .  

u n l i k e  Arkansas, which had c l e a r  s t a t e  l a w  

g ran t ing  j u r i s d i c t i o n ,  your s t a t e  law does no t  

g ran t  t h a t  j u r i s d i c t i o n .  So t he  preemption 

argument and a l l  o f  the  d i c t a  i n  the  Arkansas 

case r e a l l y  doesn' t  have any bear ing on t h e  

issue you've go t  t o  decide today. 

COMMISSIONER JABER: M r  . Me1 son, cou ld  YOU 

address PW ventures f o r  me and why you d o n ' t  

t h i n k  t h i s  i s  -- o r  a t  l e a s t  PW i s  c o n t r o l l i n g  

i n t h i  s instance? 

MR. MELSON: I l o s t  PW ventures,  so I d o n ' t  

r e f e r  t o  i t  very o f ten .  
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COMMISSIONER JABER: L e t  me back up and 

g i ve  you some h i s t o r i c a l  perspect ive.  TO t h e  

degree the re ' s  an argument t h a t  t he  r e g u l a t i o n  

o f  IOUs w i t h  respect t o  wholesale r a t e s  i s  

exempt from s t a t e  j u r i s d i c t i o n  and regu la ted  by 

FERC, then why -- what 's wrong w i t h  t h e  n o t i o n  

t h a t  t h a t  s i l ence  w i t h  respect t o  s t a t e  

j u r i  sd i  c t i  on and semi no1 e E1 e c t r i  c says tha t  we 

should have j u r i s d i c t i o n  over Seminole? P W  

ventures i s  the  case t h a t  says s i l e n c e  i n  a 

s t a t u t e  means t h a t  -- s i l ence  w i t h  respect  t o  an 

exemption means t h a t  t he  commission has 

j u r i s d i c t i o n .  ~ ' m  summarizing o f f  t h e  t o p  -- 
MR. MELSON: Yes. And I ' m  t r y i n g  t o  

remember PW ventures,  and I t h i n k  t h e  ques t ion  

the re  was whether t h e r e  were exemptions f o r  some 

types o f  t ransac t ions  and no t  o thers .  And m y  

r e c o l l e c t i o n  i s  t h a t  t he  Court drew an analogy 

t o  an exemption t h a t  was provided f o r  gas 

u t i l i t i e s  and sa id  a s i m i l a r  exemption cou ld  

have been provided f o r  e l e c t r i c  u t i l i t i e s ,  b u t  

was no t .  

we're no t  dea l ing  here w i t h  an exemption 

prov is ion .  we ' re  dea l i ng  w i t h  a p r o v i s i o n  tha t  

grants  a u t h o r i t y ,  and the  quest ion i s  how t o  

ACCURATE STENOTYPE REPORTERS, I N C .  

340 



#-. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

35 

i n t e r p r e t  t h a t  g ran t .  ~ ' m  no t  say ing t h e r e ' s  a 

s p e c i f i c  exemption t h a t  we ' re  w i t h i n .  I ' m  

saying yes, t o  p rescr ibe  a r a t e  s t r u c t u r e  f o r  

a l l  e l e c t r i c  u t i l i t i e s .  we a re  an e l e c t r i c  

u t i l i t y .  But i t  doesn ' t  say t o  p rescr ibe  a l l  

r a t e  s t ruc tu res .  

So I t h i n k  we come back t o  the  quest ion,  i n  

Seminole's view, does r a t e  s t r u c t u r e  as used i n  

t h a t  s t a t u t e  mean r e t a i l  r a t e  s t r u c t u r e ,  which 

we be l ieve  i t  does, o r  does i t  mean something 

broader which you have no t  i n t e r p r e t e d  i t  t o  

mean i n  the  past .  

COMMISSIONER JABER: IS there  any th ing  i n  

the  s t a t u t e  t h a t  would d e f i n i t i v e l y  l ead  us t o  

the  conclusion t h a t  t h a t  p rov i s ion  i n  t h e  

s t a t u t e  on ly  app l ies  t o  r e t a i l  r a t e  s t ruc tu re?  

MR. MELSON: NO. 

MR. MAY: Commissioner Jaber, i f  I may add 

one t h i n g  j u s t  t o  f i n i s h  a thought here. AS 

I ' v e  sa id,  t h i s  i s  p a r t  o f  your g r i d  b i l l  

au tho r i t y .  And the  t e r m  e l e c t r i c  u t i l i t i e s  -- 
when you exerc ise your g r i d  b i l l ,  you've 

c e r t a i n l y  exercised your g r i d  b i l l  a u t h o r i t y  t o  

u t i l i t i e s  o ther  than r e t a i l  serv ing  u t i l i t i e s .  

BY f o l  1 owi ng Semi no1 e ' s suggestion and adopt i  ng 
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t h i s  i m p l i c i t  r e t a i l  versus wholesale 

d i s t i n c t i o n  here, I t h i n k  i t ' s  a dangerous 

precedent t o  e s t a b l i s h  a t  t h i s  p o i n t  i n  t ime  t o  

l i m i t  your g r i d  b i l l  a u t h o r i t y  i n  t h a t  fash ion .  

COMMISSIONER JABER: S t a f f ?  

MR. MELSON: Commissioner Jaber, i f  I might 

f i n i s h ,  I ' v e  go t  two more qu ick  p o i n t s  1 would 

l i k e  t o  make. 

One, you asked would Lee county be here 

today i f  they weren' t  d i s s a t i s f i e d  w i t h  t h e  

change i n  the  r a t e  s t r u c t u r e ,  and I th ink 

M r .  M a y  sa id  no, they wou ldn ' t .  I would p o i n t  

ou t  t o  you t h a t  i f  the  Commission has wholesale 

r a t e  s t r u c t u r e  j u r i s d i c t i o n  and Lee county 

be l ieves  t h a t  they do, ~ ' m  surpr ised  tha t  as a 

member o f  semi no1 e ' s board they have n o t  

suggested t o  the  board a t  some t ime du r ing  the  

pas t  25 years t h a t ,  you know, Seminole, you 

r e a l l y  ought t o  be f i l i n g  t h i s  r a t e  schedule 

w i t h  t he  Commission. The f i r s t  t ime t h i s  

p o s i t i o n  was developed was when we g o t  t o  r a t e  

schedule number 7, and f o r  the  f i r s t  t ime,  Lee 

county d i d n ' t  l i k e  the  r e s u l t .  

And f i n a l l y ,  there  has been a mention o f  a 

regu la to ry  gap. Do  r e c a l l  t h a t  Semino1e's r a t e  
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schedules have t o  be submitted t o  RUS f o r  

approval .  Granted, they do no t  l ook  a t  the  r a t e  

s t r u c t u r e  o r  r a t e  l e v e l  w i t h  the  same degree o f  

s c r u t i n y  t h a t  FERC might o r  t h a t  you might, bu t  

i t  i s  n o t  an absence o f  regu la to ry  

j u r i s d i c t i o n .  I n  f a c t ,  i t ' s  t he  ex is tence o f  

RUS t h a t  i s  t he  reason t h a t  FERC i n t e r p r e t e d  i t s  

Federal Power Act  no t  t o  p i c k  up co-ops, because 

they  were regu la ted  by another agency. 

COMMISSIONER JABER: M r .  M a y ,  t h a t  i s  

t r o u b l i n g  t o  m e  t h a t  f o r  a l l  these years, Lee 

county d i d n ' t  suggest t h a t  Seminole f i l e  a 

con t rac t  w i t h  us s i m i l a r  t o  developer agreements 

t h a t  g e t  f i l e d  here. I t  i s  perhaps n o t  b ind ing  

t h a t  t h e  commission and Lee county d i d n ' t  take  

a c t i o n  f o r  t he  l a s t  20 years, bu t  c e r t a i n l y  i t ' s  

t e l l  i ng, maybe. 

MR. MAY: I f  you look  h i s t o r i c a l l y  a t  w h y  

Lee county has no t  come before  you i n  t h e  past ,  

I t h i n k  the  answer i s  very c l e a r .  H i s t o r i c a l l y  

-- w i thou t  g e t t i n g  t o o  f a r  i n t o  the  m e r i t s  o f  

t he  r a t e  s t r u c t u r e  issue,  h i s t o r i c a l l y  Seminole 

has recovered most o f  i t s  f i x e d  costs  through 

t r a d i t i o n a l  demand charges. when they  adopted 

SECI-7, they t i l t e d  the  ra tes  so t h a t  they  
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s t a r t e d  c o l l e c t i n g ,  we be l ieve ,  a 

d ispropor t ionate  amount o f  f i x e d  costs  through 

an energy charge component w i t h  a ra tchet .  That 

i s  when we thought, "This has gone too  f a r .  

There's a r a t e  s t ruc tu re  problem. There's r a t e  

d i sc r im ina t i on ,  and we're going t o  b r i n g  our  

cause o f  a c t i o n  t o  the  Commission f o r  redress."  

It's no t  t h a t  we sa t  on our hands. we just 

never had the  oppor tun i ty ,  nor d i d  we have t h e  

d ispute  t h a t  p r e c i p i t a t e d  o r  prompted us t o  come 

before  the  p u b l i c  serv ice  commission f o r  r e l i e f .  

NOW, M r .  Melson had ind ica ted  t h a t  t h e r e ' s  

a longstanding p o l i c y  no t  t o  regu la te  the  

wholesale r a t e  s t ruc tu re .  I r e s p e c t f u l l y  

disagree. Th is  i s  an issue o f  f i r s t  impression, 

as M r .  Keating had ind ica ted .  Th is  i ssue has 

never been before you. So ~ ' v e  asked mysel f ,  

why hasn ' t the  commi s s i  on exerc i  sed 

j u r i s d i c t i o n ,  and 1 t h i n k  the re ' s  two p l a u s i b l e  

answers. 

one, as I j u s t  ind ica ted ,  there  has never 

been an occasion where S e m i  nole has drarnati c a l  l y  

res t ruc tu red  i t s  ra tes  t h a t  would cause one o f  

i t s  member companies t o  come before you and 

complain. 
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The o ther  i s  t h a t  when s t a f f  back i n  1977 

had f i r s t  asked Seminole t o  f i l e  r a t e  t a r i f f s ,  

Seminole responded i n  w r i t i n g  w i t h  a l e t t e r  t o  

t h e  s t a f f ,  o r  t o  the  Commission, a formal 

pleading, which i nd i ca ted  t h a t  the  commission's 

r a t e  s t ruc tu re  j u r i s d i c t i o n  on ly  extended over 

r e t a i l .  And i t  sa id  -- and I ' v e  h i g h l i g h t e d  a 

por t ion .  "Thi s , o f  course , on1 y appl i es t o  

r e t a i l  r a t e  s t ruc tu re ,  as wholesale r a t e  

regu la t ion  j u r i s d i c t i o n  i s  s o l e l y  vested i n  the  

Federal Energy Regulatory Commi ss ion . " 
That was a misstatement o f  t he  l a w  when 

Seminole f i l e d  t h a t  w i t h  the  Commission i n  t h e  

1970s. And I would r e s p e c t f u l l y  request t ha t  

you not  a l low t h a t  misstatement t o  -- 

COMMISSIONER JABER: Only w i t h  respect  t O  

semi no1 e. 

MR. MAY: That ' s  co r rec t .  But t h e i r  e n t i r e  

pleading , t h e i  r e n t i  r e  response t o  t h e  s t a f f ' s  

request t h a t  they comply was based on t h e  

premise t h a t  FERC had preempted the  f i e l d .  And 

t h a t  was wrong then, and i t ' s  even more wrong 

now w i t h  the  Arkansas case. 

COMMISSIONER JABER: S t a f f ,  i f  we f i n d  t h a t  

we do have j u r i s d i c t i o n  over Seminole's 
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wholesale r a t e  s t r u c t u r e ,  i s  Seminole E l e c t r i c  

t he  on ly  e n t i t y  t h a t  we would have j u r i s d i c t i o n  

over? 

MR. KEATING: I t h i n k  we would be l o o k i n g  

-- we would be saying t h a t  we have j u r i s d i c t i o n  

over t h e  wholesale r a t e  s t r u c t u r e  o f  r u r a l  

e l e c t r i c  cooperat ives,  and I be l i eve  t h a t  we 

would a1 so be i n c l u d i n g  muni c i  pa l  e l e c t r i c  

u t i l i t i e s .  I t h i n k  they would f a l l  w i t h i n  t h a t  

same gran t  o f  j u r i s d i c t i o n .  

COMMISSIONER JABER: TO the  degree t h e y ' r e  

p r o v i  d i  ng who1 esal  e s e r v i  ce. 

MR. KEATING: Cor rec t .  

CHAIRMAN DEASON: Le t  me ask a fo11ow-up. 

I f  a m u n i c i p a l i t y  en ters  i n t o  a con t rac t  t o  

p rov ide  wholesale power t o  another e n t i t y ,  we 

would have r a t e  s t r u c t u r e  j u r i s d i c t i o n  over t h a t  

con t rac t?  

MR. KEATING: I t h i n k  the  j u r i s d i c t i o n  i s  

there ,  whether we decide as a p r a c t i c a l  mat te r  

o r  a p o l i c y  mat ter .  But t he  f a c t  t h a t  they 've  

entered i n t o  a cont rac t ,  the  p a r t i e s  t o  t h a t  

con t rac t  should be bound, I t h i n k  t h a t ' s  another 

quest ion.  I t h i n k  the  s t a f f  ana lys is  goes t o  

pu re l y  the  l e g a l  i ssue as t o  whether i n  t h e  
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F l o r i d a  Statutes,  whether the  Leg is la tu re  has 

granted us j u r i s d i c t i o n  over t h i  s p a r t i c u l a r  

p iece o f  the  p ie .  I t h i n k  t h a t  j u r i s d i c t i o n  i s  

there  -- 

COMMISSIONER ~ A B E R :  w a i t  a minute. L e t  me 

understand t h a t .  Hang on, cochran. L e t  me 

understand t h a t .  

w i t h  respect t o  o ther  i n d u s t r i e s ,  when 

we've sa id  we have j u r i s d i c t i o n  over r a t e  

s t r u c t u r e  and ra tes ,  we have undone cont rac ts .  

Are we prepared t o  do t h a t ?  

see, t o  m e ,  i f  we f i n d  t h a t  t h a t  s t a t u t e  

app l ies  t o  Seminole, then i t  app l ies  a l l  t he  

way ,  no t  j u s t  f o r  complaints o r  d isputes o r  

i n t e r p r e t a t i o n  o f  con t rac ts .  A r e  we prepared t o  

undo a cont rac t  i f  we f i n d  the  r a t e  s t r u c t u r e  

inappropr ia te?  

MR. KEATING: I don ' t  t h i n k  we have t o .  I 

haven' t  addressed the  p o l i c y  issues, t h e  

imp l i ca t i ons  o f  whether -- i f  the  Commission 

f i n d s  we have j u r i s d i c t i o n ,  what do we do w i t h  

i t. I haven' t  addressed t h a t  i n  the  

recommendation. I ' ve so l  e l  y addressed the  

quest ion o f  whether t h a t  j u r i s d i c t i o n  i s  there ,  

no t  what we would do w i t h  i t .  AS a p o l i c y  
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matter ,  I ' m  no t  sure what we would do w i t h  t h a t  

j u r i s d i c t i o n .  

MR. MAY: But i n  reviewing the  r a t e  

s t ruc tu re ,  the  commission has t r a d i t i o n a l l y  used 

a standard o f  i s  the  r a t e  s t ruc tu re  f a i r ,  j u s t ,  

and reasonable. NOW, what i s  f a i r ,  w h a t  i s  

j u s t ,  and what i s  reasonable 1 t h i n k  i s  a 

f a c t u a l l y  dependent issue.  I t  depends on -- you 

know, i t  depends on the  p a r t i e s .  I t  depends on 

the  s t ruc tu re  o f  t he  re la t i onsh ip .  I t  depends 

on what has been complained o f  and what has n o t  

been complained o f .  

so I agree w i t h  M r .  Keating. I t h i n k  t h e  

issues are separate. Today we're ask ing you t o  

acknowledge your j u r i s d i c t i o n .  How you exerc ise  

t h a t  j u r i s d i c t i o n ,  whether you f i n d  Seminole's 

ra tes  f a i r ,  j u s t ,  and reasonable i s  an i ssue  f o r  

another day. 

COMMISSIONER JABER: M r .  Melson, do YOU 

agree t h a t  i f  we have j u r i s d i c t i o n  over  

semi no1 e ,  t h a t  we could ac tua l  1 y r e v i  ew t h e  

cont rac t  and f i n d  t h a t  the  r a t e  s t r u c t u r e  i s  

inappropr ia te? 

MR. MELSON: I f  you r u l e  you've g o t  r a t e  

s t ruc tu re  j u r i s d i c t i o n ,  yes ,  you would have t h e  
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a b i l i t y  t o  say t h i s  r a t e  s t r u c t u r e  i s  n o t  f a i r ,  

j u s t ,  and reasonable. And under the  s t a t u t e ,  i f  

you determined t h a t  t h a t  s t a t u t e  app l ied ,  you 

would have the  a b i l i t y  t o  p rescr ibe  a r a t e  

s t r u c t u r e  which you would no t  have t h a t  you have 

f o r  t he  IOUS, i s  t he  a b i l i t y  t o  say -- you've 

go t  t o  take  Seminole's revenue requirements. 

YOU don ' t  have a say about what t h a t  revenue 

requirement i s ,  bu t  you would have t h e  a b i l i t y  

t o  design a s t r u c t u r e  t o  recover t h a t  revenue 

requi  rement. 

COMMISSIONER JABER: commissioners, I would 

l o v e  t o  hear some i n p u t  from you a l l .  1 can 

t e l l  you the  s t a t u t e  t o  me has been a concern, 

because i t ' s  n o t  -- i t  p l a i n l y  says t o  p rescr ibe  

a r a t e  s t r u c t u r e  f o r  a l l  e l e c t r i c  u t i l i t i e s ,  and 

I completely understand t h a t  Seminole E l e c t r i c  

f i t s  the  d e f i n i t i o n  o f  e 

d i f f i c u l t y  I ' m  having i s  

i s n ' t  de f ined one w a y  o r  

versus r e t a i l .  

e c t r i c  u t  

t h a t  r a t e  

the  o ther  

l i t i e s .  The 

s t r u c t u r e  

who1 esa l  e 

And I go back t o  M r .  Keating'S opening, 

when you sa id  you d o n ' t  apply t h e  p l a i n  meaning 

r u l e  i f  the  r e s u l t  leads t o  an unreasonable o r  

r i d i c u l o u s  r e s u l t .  I n  m y  mind -- and perhaps 
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you can he lp  me ge t  there ,  cochran. I n  m y  mind, 

I d o n ' t  understand why Seminole would be t r e a t e d  

i n  a fash ion  u n l i k e  the  IOUS. NOW, granted, 

we've go t  an exemption w i t h  respect t o  t h e  IOUS, 

and c l e a r l y  they ' re  under FERC j u r i s d i c t i o n .  

But he lp  me understand why the  cooperat ive i s n ' t  

s e l f - r e g u l a t i n g  and why t h a t  i sn ' t enough. 

MR. KEATING: I guess I would j u s t  go back 

t o  the  Supreme Court case t h a t  came out ,  t he  

Arkansas dec is ion ,  where the  Supreme Court ,  as 

M r .  M a y  mentioned e a r l i e r ,  sa id  t h a t  sometimes a 

cooperat ive may take  ac t ions  t h a t  a re  

economical 1 y i n e f f i  c i  en t  . 
COMMISSIONER JABER: But i s n ' t  t he  recourse 

then t o  go back t o  the  cooperat ive and g e t  r i d  

o f  t he  board, o r  t o  ge t  ou t  o f  the  cont rac t ,  o r  

f i r e  the  board o f  d i r e c t o r s ?  1 don ' t  know. 

what's t he  recourse w i t h  cooperatives? 

MR. WHEELER: Wel l ,  I t h i n k  you cou ld  make 

tha t  argument f o r  r e t a i l  cooperatives as w e l l .  

why do we have r a t e  j u r i s d i c t i o n  over -- r a t e  

s t r u c t u r e  j u r i s d i c t i o n  over r e t a i l  cooperat ives 

when they are se l f -govern ing as w e l l ,  you know, 

through e l e c t i n g  the  board o f  d i r e c t o r s ?  

COMMISSIONER JABER: COmmi S S i  OnerS? 
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CHAIRMAN DEASON: W e l l ,  1'11 be happy t o  

share m y  thoughts on i t .  I voted o r i g i n a l l y  t o  

g ran t  the  motion t o  dismiss,  because I f e l t  l i k e  

we d i d  no t  have j u r i s d i c t i o n .  That ' s  s t i l l  m y  

pos i t i on .  

Granted, i t ' s  no t  c r y s t a l  c l e a r  one w a y  o r  

t he  o ther .  But I j u s t  pu t  mysel f  i n  the  

p o s i t i o n  o f  what i s  a reasonable i n t e r p r e t a t i o n  

o f  the  s ta tu te .  And t o  me,  when i t  s a i d  

p rescr ibe  a r a t e  s t ruc tu re  f o r  a l l  e l e c t r i c  

u t i l i t i e s ,  what 1 s ince re l y  be l ieve  t h e  

Leg is la tu re  meant was t h a t  i t  wanted t h e  Pub l i c  

serv ice  commission t o  exercise i t s  j u r i s d i c t i o n  

over r e t a i l  r a t e  s t ruc tu res  f o r  a l l  u t i l i t i e s ,  

i n c l u d i n g  municipals and co-ops, and t h a t  when 

they used the  t e r m  " a l l  e l e c t r i c  u t i l i t i e s , "  i t  

d i d  no t  mean t h a t  i t  would apply t o  a 

who1 esal e-on1 y e n t i t y  u t i  1 i t y  1 i ke semi no1 e. 

NOW, I know there  are arguments, and 

M r .  May makes very v a l i d  arguments as t o  w h y  

there  could be a cont ra ry  i n t e r p r e t a t i o n .  But 

t o  me,  t h a t ' s  what I thought the  L e g i s l a t u r e  d i d  

when they used t h a t  terminology. They wanted t o  

make i t  c l e a r  t h a t  we d i d  -- even though we d i d  

no t  have ratemaki ng a u t h o r i t y  over muni c i  pa l s  
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and co-ops, they wanted t o  make i t  c l e a r  t h a t  we 

d i d  have r a t e  s t r u c t u r e  j u r i s d i c t i o n  over those 

e n t i  t i e s  f o r  t h e i  r r e t a i  1 r a t e  s t ruc tu res .  

And t o  m e ,  t h a t ' s  what a r a t e  s t r u c t u r e  

i s .  Rate s t r u c t u r e  i s  n o t  def ined,  b u t  I t h i n k  

t h a t  i t  was the  common i n t e r p r e t a t i o n  tha t  a 

r a t e  s t r u c t u r e  was f o r  r e t a i l  ra tes ,  and i t  was 

o f  a t a r i f f  nature,  and t h a t  i t  d i d  n o t  app ly  t o  

e n t i  t i e s  t h a t  v o l  u n t a r i  1 y entered i n t o  a 

cont rac tua l  agreement as t o  what they would pay 

f o r  who1 esal e power. 

That ' s  my p o s i t i o n  i n  a n u t s h e l l .  

MR. KEATING: COmmiSSiOnerS, i f  I cou ld  

b r i e f l y  respond t o  some o f  t he  comments t h a t  

chairman Deason had. I j u s t  wanted t o  p o i n t  o u t  

t h a t  when the  g r i d  b i l l  was enacted, i t  d i d n ' t  

o r i g i n a l l y  say a l l  e l e c t r i c  u t i l i t i e s .  I t  s a i d  

r u r a l  e l e c t r i c  cooperat ives and munic ipa l  

e l e c t r i c  u t i l i t i e s .  There was s t i l l  no 

d i s t i n c t i o n  o f  re ta i l /who lesa le .  I t  was i n  1989 

when t h a t  phrase was changed t o  the  term " a l l  

e l e c t r i c  u t i l i t i e s "  and the  d e f i n i t i o n  o f  

e l e c t r i c  u t i l i t y  was added t o  366.02(2). That 

d e f i  n i  ti on extends t o  muni c i  pa l  e l e c t r i c  

u t i  1 i ti es , i nvestor-owned u t i  1 i ti es , r u r a l  
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e l e c t r i c  cooperat ives t h a t  own, ma in ta in  , o r  

operate an e l e c t r i c  generat ion,  t ransmiss ion,  o r  

d i s t r i b u t i o n  system w i t h i n  the  s ta te .  And I 

t h i n k  a t  t h a t  p o i n t ,  t h a t ' s  some evidence o f  t he  

L e g i s l a t u r e ' s  i n t e n t  t o  broaden the  types o f  

e l e c t r i c  u t i  1 i ti es t h a t  they i ntended t o  i nc lude  

i n  t h e i r  g r i d  b i l l .  

CHAIRMAN DEASON: I would submit t h a t  i f  

t h a t ' s  what they wanted, i t  would have been a 

l o t  eas ie r  f o r  them j u s t  t o  have i n s e r t e d  the  

term "who1 esal  e. " 

MR. KEATING: I would agree. 

CHAIRMAN DEASON: And no t  have t h a t  

convoluted i n t e r p r e t a t i o n .  1 understand t h a t ' s  

what t h e  words say, bu t  sometimes you've g o t  t o  

s i t  back and say, "what d i d  they mean?" 

MR. MAY: chairman DeaSOn, j u s t  one f u r t h e r  

f i n a l  p o i n t .  From our  perspect ive,  i f  you s t a r t  

pars ing  through the  g r i d  b i l l  and imposing a 

r e t a i l  versus wholesale d i s t i n c t i o n  t h e r e  tha t  

t h e  g r i d  b i l l  on l y  app l ies  t o  r e t a i l  serv ing  

e l e c t r i c  u t i l i t i e s ,  I t h i n k  you run a r i s k  -- 

COMMISSIONER JABER: I d o n ' t  t h i n k  We're 

saying t h a t ,  M r .  May. I t h i n k  f o r  purposes o f  

i n t e r p r e t i n g  t h a t  one p rov i s ion  w i t h  respect t o  
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r a t e  s t ruc tu re ,  there  i s  a d i s t i n c t i o n  that  

needs t o  be made, because I t h i n k  what we've 

done the  l a s t  20 years by not  imposing 

j u r i s d i c t i o n  on Seminole E l e c t r i c  has al lowed 

the  g r i d  b i l l  t o  work r e l a t i v e l y  f i n e .  ~ ' m  sure 

the re  are people who would argue w i t h  t h a t ,  b u t  

t h a t  hasn ' t  had an e f f e c t  on the  e n t i r e  g r i d  

b i l l .  So perhaps I should make mysel f  c l e a r  

t h a t  I am on ly  l ook ing  a t  (2)(b) and n o t  

commenting on whether there  needs t o  be a 

d i  s t i  n c t i  on between who1 esal e versus r e t a i  1 w i t h  

respect t o  the  e n t i  r e  g r i d  b i l l .  

MR. MAY: okay. But j u s t  t o  repeat mysel f ,  

I guess, the  s ta tu tes  t a l k s  i n  terms o f  e l e c t r i c  

u t i  1 i ti es . 366.04 app l ies  t o  e l e c t r i c  

u t i l i t i e s .  And I t h i n k  y o u ' l l  f i n d  y o u r s e l f  i n  

an awkward p o s i t i o n  t o  say what the  Leg is la tu re  

intended was f o r  purposes o f  366.04(a) and (c) 

and (d), i t  meant a l l  e l e c t r i c  u t i l i t i e s ,  b u t  

j u s t  f o r  (b) i t  meant r e t a i l  serv ing  e l e c t r i c  

u t i l i  t i e s .  

I j u s t  wanted t o  caut ion you, I t h i n k  

you ' re  proceeding i n t o  some t h i n  i c e  on tha t  

one, t h a t  1 egi  s l  a t i v e  i n t e r p r e t a t i o n  . And 

t h a t ' s  our op in ion,  o f  course, bu t  I d i d  want t o  
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b r i n g  t h a t  t o  your a t t e n t i o n .  

COMMISSIONER JABER: M r .  Melson, how would 

you respond t o  t h a t ?  

MR. MELSON: I d o n ' t  t h i n k  you ' re  say ing 

t h a t  whol esal  e se rv i  ng e l  e c t r i  c u t i  1 i ti es a re  

no t  sub jec t  t o  (2) (b) . YOU' r e  say ing wholesale 

r a t e  s t ruc tu res  are no t .  

Muni c i  pa1 s are ,  i n  essence, both r e t a i  1 and 

whol esal e se rv i  ng e l  e c t r i  c u t i  1 i t i e s ,  and you 

regulate the  r e t a i l  r a t e  s t ruc tu re ,  n o t  t h e  

wholesale r a t e  s t ruc tu re .  I d o n ' t  t h i n k  you ' re  

doing any v io lence t o  t h e  d e f i n i t i o n  o f  e l e c t r i c  

u t i  1 i t y  . 
MR. KEATING: I would -- 

COMMISSIONER JACOBS: W e l l ,  i t ' s  -- I am 

convinced t h a t  the  s t a t u t e  i s  p r e t t y  c l e a r ,  and 

I t h i n k  i t  r e f l e c t s  the  L e g i s l a t u r e ' s  i n t e n t .  I 

t h i n k  i t ' s  an i n t e r e s t i n g  p o i n t ,  o r  a c t u a l l y ,  

two po in ts ,  the  one j u s t  ra ised  by M r .  M a y  t h a t  

i t  would have requ i red  a p r e t t y  ex tens ive  

ana lys is  f o r  the  Leg is la tu re  t o  go and parce l  

ou t  where i t  wanted us t o  a c t  w i t h  regard t o  t h e  

o v e r a l l  j u r i s d i c t i o n  i n  t h i s  area, p a r t i c u l a r l y  

w i t h  regard t o  how we deal w i t h  the  e l e c t r i c s  

and m u n i c i p a l i t i e s ,  those where we t r a d i t i o n a l l y  
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d i d  n o t  have f u l l  r a t e  j u r i s d i c t i o n .  And I 

would have expected t h a t  the  Leg is la tu re  would 

have been very  c l e a r  had i t  wanted t o  apply  some 

va ry ing  areas o f  j u r i s d i c t i o n  w i t h  regard t o  

those e n t i  ti es , because we have h i s t o r i c a l  1 y n o t  

had f u l l  j u r i s d i c t i o n  over them. So t he  f a c t  

t h a t  t h e  s t a t u t e  i s  s i l e n t  t o  t h a t  i s  i n  m y  mind 

very  impor tan t .  

And then when you look  a t  the  standard t h a t  

does come o u t  o f  PW Ventures, where i t  says tha t  

t h e  express exemption of one t h i n g  i n  t h e  

s t a t u t e  and the  s i l ence  regard ing another 

i m p l i e s  an i n t e n t  no t  t o  exempt the  l a t t e r ,  t h a t  

i n  m y  mind i s  a s t rong statement from the  cour ts  

t h a t  we have the  l a t i t u d e  t o  take  t h a t  s i l e n c e  

i n  the  s t a t u t e  and g i ve  i t  i t s  due weight .  

I t  might be eas ie r  i f  were t o  take  t h i s  

exemption, bu t  I t h i n k  -- I f e e l  con f ident  t h a t  

i t ' s  abso lu te ly  cons is ten t  i n  i n t e r p r e t i n g  t h e  

s t a t u t e  t o  no t  have exempted wholesale r a t e  

s t ruc tu res .  

COMMISSIONER JABER: NOW -- 

CHAIRMAN DEASON: Le t  m e  ask one qu ick  

quest ion.  I ' m  j u s t  l ook ing  a t  t he  s t a t u t e  here. 

And we' re  p r i m a r i l y  concerned w i t h  366.04(2)(b), 
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b u t  (2) (a) says, "TO prescr ibe  uni form systems 

and c1 ass i  f i  ca t ions  o f  accounts. " Does t h a t  

mean then i f  we would be -- we would be 

r e q u i r i n g  Seminole t o  come t o  the  Commission and 

t o  have t h e i r  accounting system, t h e i r  accounts 

and c l a s s i f i c a t i o n s  approved by the  commission, 

and we would be mon i to r ing  t h e i r  accounting? IS 

t h a t  what t h a t  means? 

MR. MAY: I t h i n k  you have t o  read t h a t  -- 

COMMISSIONER JABER: Because t h a t ' s  what I 

be l i eve  -- 

MR. MAY: I t h i n k  you have t o  read t h a t  i n  

the  context  o f  whether i t ' s  preempted by l a w .  I 

t h i n k  the  Rural E l e c t r i f i c a t i o n  Assoc ia t ion  -- I 
guess i t ' s  the  RuS now -- has t h e i r  own system 

o f  accounts, which has been determined t o  

preempt s t a t e  regu la to ry  commi ssions. 

COMMISSIONER JABER: See, M r .  M a y ,  t h a t ' s  

what I have a problem w i th .  I want -- i f  we 

have j u r i s d i c t i o n ,  then we have j u r i s d i c t i o n .  

That ' s  no t  j u s t  over your complaint. what I was 

going t o  ask s t a f f  i s ,  the  w a y  you've worded 

your i ssue makes i t  sound 1 

t o  asser t  j u r i s d i c t i o n  over 

p e t i  ti on and the  compl a i  n t  . 

ke you j u s t  w a n t  us 

what's i n  t h e  

And I t h i n k  i f  we 
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f i n d  t h a t  w e  h a v e  j u r i s d i c t i o n  over t h e  

w h o l e s a l e  rate s t r u c t u r e ,  t h a t ' s  e v e r y t h i n g  as 

i t  relates t o  t h a t  i s s u e .  

COMMISSIONER JACOBS: W e l l ,  d i d n ' t  w e  j u s t  

h a v e  a c o m p l a i n t ?  was i t  t h e  c i t y  of 

T a l l a h a s s e e ?  I c a n ' t  recal l .  Do y o u  recall? 

Not t h i s  case,  b u t  t h e r e  w a s  -- I seem t o  recall 

a n o t h e r  rate s t r u c t u r e  d i s p u t e ,  a n d  we  gave 

c o n s i d e r a t i o n  t o  exac t ly  w h a t  t h e  scope o f  o u r  

a u t h o r i t y  w a s .  And I seem t o  recall t h a t  i n  

t h a t  i n s t a n c e ,  w e  gave some p r e t t y  good analysis 

t o  t h e  l i m i t s  t o  w h i c h  w e  s h o u l d  go,  a n d  i t  d i d  

n o t  go t o  t h e  f u l l  a n a l y s i s  o f  makeup o f  rates,  

b u t  t h e  re1 a t i  o n s h i  p among classes of c u s t o m e r s ,  

as I reca l l .  And I am remiss, b e c a u s e  I can ' t  

remember t h e  case.  Maybe h e r e ' s  some h e l p  

comi n g  . 
MS. K U M M E R :  c o m m i s s i o n e r ,  t h e  o n l y  rate 

s t r u c t u r e  cases we've b r o u g h t  before y o u  h a v e  

b e e n  r e t a i l .  

COMMISSIONER JACOBS: T h a t ' s  e x a c t l y  my 

p o i n t .  so w e  w o u l d  a n t i c i p a t e  t h e  same a n a l y s i s  

as w e  h a v e  u n d e r t a k e n  i t  i n  retail  rate 

s t r u c t u r e  d i s p u t e s .  W e  w o u l d  a n t i c i p a t e  t h a t  

same scope i n  a w h o l e s a l e  rate s t r u c t u r e  
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dispute,  would we not? 

MS. KUMMER: The bas ic  a n a l y t i c a l  procedure 

would be s i m i l a r ,  b u t  I t h i n k  chairman Deason 

made a p o i n t  t h a t  Seminole on ly  has one c lass  o f  

customers. YOU d o n ' t  have a r e s i d e n t i a l  o r  

commercial and i n d u s t r i a l .  You have one c lass .  

NOW, i t ' s  t r u e  t h a t  we do have t h e  r u l e  f o r  

d i s c r i m i n a t i o n  w i t h i n  r a t e  classes, b u t  t h a t ' s  a 

p r e t t y  d i f f i c u l t  i ssue  t o  argue. But t y p i c a l l y ,  

as we have thought o f  r a t e  s t ruc tu re ,  

among r a t e  c lasses, and i n  t h i s  case, 

on l y  one. 

COMMISSIONER JACOBS: That ' s  a d 

i t  i s  

t h e r e ' s  

f f e r e n t  

p o i n t ,  whether o r  no t  i t ' s  p r a c t i c a l  t o  apply  

the  j u r i s d i c t i o n  here. 

MS. KUMMER: But we have on ly  brought 

r e t a i l  r a t e  s t r u c t u r e  classes t o  you. 

CHAIRMAN DEASON: okay. Now i s  a good 

t ime t o  take  a break. we're going t o  take  t e n  

minutes . 
(shor t  recess .) 

CHAIRMAN DEASON: c a l l  the  agenda back t O  

o rder .  we're on I t e m  36, and I b e l i e v e  w e  have 

concluded o r a l  argument. And, commi ss ioners,  

quest ions o r  a motion? 
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COMMISSIONER JABER: M r .  chairman, I can 

a c t u a l l y  make a motion. But l e t  me t e l l  you 

t h a t  I have considered whether I need t o  go back 

and d iges t  any of these comments, and t h e  answer 

t o  t h a t  quest ion i s  I do no t .  I am ready t o  

make a motion, which i s  t o  deny s t a f f .  

And I want t o  be c l e a r  about why m y  

recommendation o r  m y  motion i s  t h a t  we do no t  

have j u r i s d i c t i o n  over Seminole E l e c t r i c  

Cooperat ive's wholesale r a t e  s t ruc tu re ,  and t h a t  

i s ,  the  s t a t u t e  i n  m y  mind does no t  make 

Seminole E l e c t r i c  c l e a r l y  j u r i s d i c t i o n a l .  And 

i f  I were t o  take the  p l a i n  meaning r u l e ,  I 

t h i n k  t h a t  i t  would no t  be cons is ten t  w i t h  how 

we've t rea ted  IOUS w i t h  respect t o  wholesale 

r a t e  s t ruc tu re .  And I recognize t h a t  t he re  i s  a 

spec i f i c  exemption f o r  the  F l o r i d a  IOUs, b u t  I 

be l ieve  -- i t ' s  my b e l i e f  t h a t  Seminole E l e c t r i c  

would no t  be j u r i s d i c t i o n a l  because they  are  a 

co-op, and I t h i n k  the  recourse would be w i t h i n  

the  co-op and/or t he  cour t ,  because t h e r e ' s  a 

negot ia ted cont rac t .  

so want t o  be c l e a r  w i t h  respect t o  m y  

i n t e r p r e t a t i o n  and the  reason t h a t  I ' v e  made 

t h a t  motion, which i s  t o  deny s t a f f .  
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CHAIRMAN DEASON: okay. Jus t  bear w i t h  me 

f o r  a moment. I want t o  make sure t h a t  I 

understand c l e a r l y  what the  bas is  o f  t he  mot ion 

i s .  can you j u s t  repeat t h a t  again f o r  me, 

please? 

COMMISSIONER JABER: I'll t r y .  I t h i n k  

t h a t  366 -- l e t  me make sure w e  have t h e  r i g h t  

c i t e  -- .04(2)(b) i s  no t  c lea r  w i t h  respect  t o  

r a t e  s t ruc tu re  j u r i s d i c t i o n  over Seminole 

E l e c t r i c  Co-op. I t h i n k  t h a t  Seminole E l e c t r i c  

co-op i s  sel f -governing, s e l f - r e g u l a t i n g .  

CHAIRMAN DEASON: Le t  me j u s t  i n t e r r u p t .  

But you do agree t h a t  Seminole E l e c t r i c  Co-op i s  

an e l e c t r i c  u t i l i t y ?  

COMMISSIONER JABER: Yes. 

CHAIRMAN DEASON: Okay. 

COMMISSIONER JABER: Yes. The 

inconsistency i n  m y  mind , commi ss ioners , i s w i t h  

respect t o  the  sentence as i t  r e l a t e s  t o  r a t e  

s t ruc tu re .  I t h i n k  that  i t  would be reading 

i n t o  the  s t a t u t e  t o  i n s e r t  the  word 

"wholesale." I ' v e  read t h a t  s t a t u t e  t o  apply  t o  

r e t a i l  r a t e  s t ruc tu re .  And I t h i n k ,  a l though 

the  commission's past i n a c t i o n  i s  no t  b ind ing  -- 
I acknowledge t h a t .  I t h i n k  the  case l a w  i s  
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c l e a r  i n  t h a t  regard. The Commission's i n a c t i o n  

i s  i l l u s t r a t i v e ,  o r  perhaps -- I t h i n k  t h e r e  i s  

a reason we haven' t  exer ted t h a t  k i n d  o f  

j u r i s d i c t i o n  over Semi no1 e E l e c t r i c  co-op. 

CHAIRMAN DEASON: Okay. W e l l ,  l e t  me say 

t h a t  1 agree w i t h  you. when 1 read t h i s  

language, and I t h i n k  I ' v e  i n d i c a t e d  t h i s  

e a r l i e r ,  t o  m e ,  r a t e  s t r u c t u r e  -- and I d o n ' t  

t h i n k  r a t e  s t r u c t u r e  i s  de f ined anywhere i n  t h e  

s t a t u t e .  But t o  m e ,  r a t e  s t r u c t u r e  means the  

s t r u c t u r e  o f  t he  ra tes  as they r e l a t e  t o  

d i f f e ren t  r a t e  c lasses, and a c l a s s i c  example i s  

r e s i  dent i  a1 , commerci a1 , i n d u s t r i  a1 , 
c l a s s i f i c a t i o n s  of those types.  And tha t  r a t e  

s t r u c t u r e  connotates t o  me an o f f e r i n g  by a 

u t i l i t y  t h a t  says these a r e  the  terms and 

cond i t ions  t h a t  we w i l l  p rov ide  se rv i ce  t o  you, 

and i f  you meet  these terms and cond i t ions ,  you 

w i l l  be provided the  se rv i ce  on a 

nondiscr iminatory  bas is ,  and i t  doesn ' t  r e a l l y  

apply t o  a s i t u a t i o n  where you have e n t i t i e s  who 

have v o l u n t a r i l y  entered i n t o  a negot ia ted  

cont rac t .  

And i f  there  are prov is ions  w i t h i n  t h a t  

con t rac t  which a l low f o r  t he  ra tes  t o  change 
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over t ime,  I s t i l l  d o n ' t  t h i n k  t h a t  tha t  meets 

the  d e f i n i t i o n  o f  a r a t e  s t r u c t u r e  as 1 t h i n k  

i t ' s  contemplated. And f o r  t h a t  reason, I do 

no t  t h i n k  the  commission has j u r i s d i c t i o n  t o  

p rescr ibe  r a t e  s t r u c t u r e  on a wholesale bas is  

when t h a t  was from the  r e s u l t  o f  a cont rac tua l  

negot ia ted s i t u a t i o n  between the  p a r t i e s .  

NOW, we do have a motion, and I d o n ' t  know 

i f  we're going t o  have a second. I m a y  have t o  

pass the  gavel ,  bu t  there  i s  a motion. 

COMMISSIONER JACOBS: I b e l i e v e  1'11 take  

i t .  

CHAIRMAN DEASON: 1'11 pass the  gavel .  

1'11 second the  motion. 

COMMISSIONER JACOBS: okay. It has been 

moved and seconded t o  deny s t a f f .  

I ' v e  already o f f e r e d  m y  explanat ion and m y  

view on t h i s ,  and i t ' s  p r i m a r i l y  l o o k i n g  a t  a 

very  narrow i n t e r p r e t a t i o n  o f  t he  s t a t u t e s  and 

what would be the  l o g i c a l  l e g i s l a t i v e  i n t e n t  

behind t h a t .  SO having sa id  t h a t ,  a l l  i n  favor  

o f  t he  motion say "aye. 1 1  

COMMISSIONER JABER: Aye. 

CHAIRMAN DEASON: Aye. 

COMMISSIONER JACOBS : A1 1 opposed? Nay. 
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show i t  approved by a two-to-one vote.  

CHAIRMAN DEASON: okay. Thank you. 

okay. That concludes I tem 36. 

MR. KEATING: Commissioners, we w i l l  need 

t o  1 guess c lose the  docket based on t h a t  vo te .  

s t a f f ’ s  recommendation on Issue 2 on c l o s i n g  t h e  

docket was t h a t  i f  Issue 1 was approved, t h e  

docket should remain open. Because i t  was n o t  

approved, I suppose we would c lose t h e  docket, 

w i t h  the  customary amount o f  t i m e  t o  a l l o w  t ime 

f o r  f i l i n g  an appeal. 

CHAIRMAN DEASON: Yes, I t h i n k  t h a t ‘ s  

cor rec t .  

YOU may want t o  c i r c u l a t e  t h i s  o rder .  I 

t h i n k  I want t o  take a look  a t  i t  before  you 

issue i t . 

MR. KEATING: I W i l l .  

CHAIRMAN DEASON: okay. V e r y  good. That 

concludes I t e m  36. 

I want t o  thank the  p a r t i e s  f o r  be ing  so 

w e l l  prepared f o r  the  t h i r d  t ime. I guess 

p rac t i ce  makes pe r fec t .  wh i le  i t  was n o t  an 

easy quest ion t o  answer, the  arguments on bo th  

s ides, I congratu la te you on present ing  very  

we l l  reasoned argument. And i t  was a d i f f i c u l t  

ACCURATE STENOTYPE REPORTERS, I N C .  

364 



P. 

-. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

59 

i ssue,  and i t  would have been even more 

d i f f i c u l t  had you a l l  n o t  been so w e l l  prepared 

i n  making your arguments. I t ' s  much 

appreciated . 
(conclusion o f  cons idera t ion  o f  I t e m  36.) 
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