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In re: Request for arbitration / DOCKET NO. 991534-TP
concerning complaint of /
Intermedia Communications Inc. / Filed: October 13, 2000
against BellSouth Telecommunications, /
Inc. for breach of terms of /
interconnection agreement under /
Section 251 and 252 of the /
Telecommunications Act of 1996, /

/

/

and request for relief.

NOTICE OF ADMINISTRATIVE APPEAL

NOTICE is given that Intermedia Communications Inc. ("Intermedia"), pursuant to
Rule 9.030(a)(1)(B)(ii), Florida Rules of Appellate Procedure and Section 364.381, Florida
Statutes, appeals to the Florida Supreme Court, the Florida Public Service Commission’s
Order No. PSC-00-1641-FOF-TP, issued on September 14, 2000, finding that the reciprocal
compensation to be paid by BellSouth Telecommunications, Inc. ("BellSouth") and received by

———— Intermedia for local traffic shall be governed by the rates set forth in the Amendment to the

R Master Interconnection Agreement between Intermedia and BellSouth, even where Intermedia
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has not ordered multiple tandem access under the Amendment. A copy of the order is

attached hereto as Exhibit A.

Patricia A. Kurlin, Esquire
Scott Sapperstein, Esquire
Intermedia Communications Inc.
1 Intermedia Way

Tampa, FL 33647

(813) 829-4093
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" Richard W. Melson (FB No. 201243)

HOPPING GREEN SAMS & SMITH, P.A.
123 South Calhoun Street

P.O. Box 6526

Tallahassee, FL 32314

telephone (850) 222-7500

facsimile (850) 224-8551

Jonathan E. Canis, Esquire
Brad Mutschelknaus, Esquire
Joseph Yenouskas, Esquire
Doug Lobel, Esquire

Kelley Drye & Warren, LLP
1200 19" Street, N.W.

Suite 500

Washington, D.C. 20036

Attorneys for Intermedia Communications Inc.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 13™ day of October, 2000, the original of the
foregoing Notice of Administrative Appeal was filed with the Florida Public Service
Commission, and that a true and correct copy of the foregoing, together with the appropriate
filing fee, was filed with the Florida Supreme Court, and that a true and correct copy of the

foregoing was served via U.S. Mail upon:

Kip Edenfield, Esquire
Nancy B. White, Esquire

BeliSouth Telecommunications, Inc.

¢/o Nancy Sims

150 South Monroe Street
Suite 400

Tallahassee, FL 32301

Marlene Stern, Esquire

C. Lee Fordham, Esquire

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399

147225
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Kttorney Y
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Regqueset for arbitration QQKET WO. 551534-TP

concerning complaint of RDER NQ. PSC-00-1641-FOP-TP

Intermedia Communicacions, Inc. [ISSUED: September 14, 2000
againset Belloouth
Telecommunicatione, Inc. for
kreach of terms ef
intercennection agreement under
Secticne 251 and 252 of the
Telecommunicatieone Ast of 1996,
and requeat for relief.

The fellewing Commissioner participated in the disposition of

this matter:
J. TERRY DEASQON, Chaiztnan

APPEARNNCES !

CHARLIE PELLEQRINI, ESQUIRE, and PATRICK WIGGINI, ESQUIRE,

Wiggine & villucerta, P.A., PFoat Offiee Drawer 1657,

Delta Boulevard, Tallahaseee, FL 32302, and SCOTT SAPRERSTEIN
appoaring on behalf of Intarmedia Commuinicaticns, Inc.

JONATHAN QANIS, ESQUIRE, Kelley, Drye & Warren LLE, 1200 15th
Streec, N.W., Suite 500, Waeskingteon, DC 20036, asppearing on
behalf of Intermedia Communicatione, Inc.

KIP EDENFIELD, ESQUIRE, and NANCY B. WHITE, ESQUIRE, BallSocuth
Telecammunicationes, Inc., cfo Wancy Sime, 150 Soutkh Monroe

Screet, Suite 400, Tallahassee, FL 32301, appearing on behalf

=f Bellf8outh Telecomrunicariens, Inc.

MARLENE STERN, HSPUIRE. and €. LEE FORDHAM, ESQUIRE. Florida
Publie Eerwvice Cowmmippion, 2540 Shumard Oak Boulewvard,
Tallahaseee, FL, appearing on benzlf of the Commicpisn Seaff.

Exhibit A
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B R RESGLVING &O

BY THE COMMISSION:
I. Bagkgrgund

On June 25, 1996, Intermedia Communicatione Inc. (Incermedia)
and BellSocuth Telecommunications, Inc. (BellSouth) negotiated a
Maater Interconnection Agreement (the Master Agraement) =and £iled
It with this Comiileeion pursuant to Section 252 of the
Taleccmmunications A¢t of 199€ (*Act™) ., The Agreement was approved
on QOctober 7, 1%3%6 in Order No. PSC-26=1236-FOF-TP. On June 3,
18928, Inktermedia and BeallScuth executed an Amendment to the Master
Agreement (the “Amendment”™). Thé Amendment was filed with this
Cammisaion on July 13, 1398, in accordance with Sectkien 252 of the
Act and approved in Order Ne. PSC-238-1347-FOF-TF, iesued October
21, 138548,

On Qctober &8, 1933, Intermedia filed a Complaint againet
Bellseuth for breach of the bterme of the Agreement and Amendment .
Cn Novamber 2, 19258, BellSouth filed ite reapenes to Intexrmedia'a
Qemplaint. An administrative hearing was held on June 13, 2000,
regarding thie matter.

The primary ispue is -he rate that sehould be used to bill for
reciprocal compensatien. Befare the Amehdment was oigned,
reciprocal compensation for all local traffic was billed at =
compesite rate of 50.01056 per minute of uee (MOU). According to
Bellfouth, the Amenduent requires that reciprecal compensaticn feoxr

2ll lozal traffic be billed at the new elemental rates establishad.

in the Amendment. Aceording Fo Intermedia, the Amendment recquiree
that reciprocal compensation for all local traffie ke billed at the
compogite rate unless Iantermedia orders multiple tandem accees
{MTA), in which case elemental rates apply.

Two additicnal issues arcee duwing the zouree of the hearing
and thoee issues are addreseed in thie Order. First, BellSouth
made an oral metien te etrike teatimony of Intermedia witness
Heather Gold. After Ma. Gold had summarized her prefiled rebuktal
testimony, BellfSeouth ¢laimed the summary exceeded the scope of that
prefiled testimony. The presiding ¢fficer postponed xuling on the
mastion until the tranecript was availahle sc the testimony at issue
could be clearly identified. The Commisaioner stated that te the
extent the summary exceeded the scope of the prefiled teotimeny, it
would be etricken. BellSouth filed ite written Motion to Strike on
June 21, 2004, and Intermedia filed ita Respomnse on Jume 23, 2900.

Also during the hearing, Intermedia was granted leave to
gubmit =a Jlate-filed exhibit, numbered 20, in which it was ks

380



ORDER NO. PSC-00-1641-FQF-TP
DOCKET NOG. 351534-TP
PAGE 3

idenkify the tandeme to which Intermedia Was connecked at the time
the Amendment wse gismed. Exhikit 20 wag te ke [iled pbefore the
poet-hearing briefo were due. although the exhikit wae timely
filed with the Commiesicn, BellScuth claims it did not receive the
exhibit within the opecified time frame. Intermedia claims it
timely delivered the exhikit te¢ BRellSouth. After BellSouth
received the exhikit, it responded by letrer dated July 7, 2000.
The responee contained additional) arguments but alse ckjectione
that che Forward to BExhibit 20 exceeded the scope granted at the
hearing.

Bellscuth’s Motion to 8trike and cbhjectiona to Exhibit 20 will
be addresesd in Parte II and YII of thie Order, respectively. The
principal issue of rates will ke addreesamsd in Paxt IV of thise
Order.

Two Commisaioners were initially aseigned te thins panecl., Both
were preseant at the heaxing, however Commigesioner Clark lefc kthe
Commiseion before the decision in this case was rendered. The
Farties wWere netified of her departure and agreed te allow the
remaining Commigsioner te somplete the proceedings in thie docket.

The Commiselion has Jurisdiectien to reaclve this dispute
pursuant to Sectione 251 and 252 of the Telecommunicatione Act of
1996, Qee aleo Iowa Utilikijea Bd, V. FCC, 330 FP. 3d 753, 804 (eth
Cir_. 1997) (state cemmisajiona’ autherity under the Aot £o Rpprovs
agreemente carries with it the authoricy to enforee the
agreemsnte) .

II. B th’e Poate- ' Motig gtrike

At the hearing, Intermedia witneses Heather Gold stated che
fallowing in summarizing her preiiled rebuttal teestimeny:

Bellfouth, in facc, told Intermedia personnel
that we had to aign the amendment if we wanted
BellSeuth te stop klocking our traffic in the
Norcroas tandem in Georgla.

HellSeuth areues that this statement should ke stricken bscause Mse.
Gald's prefiled rebuttal testimany made no mentien «f this proklem.

Intexmedia contends that the etatement appropriately
repreasnts the aubstance of the prefiled rebuttal testimony. The
rrefiled testimeny includee the following statement:

Ae I explained in my direct testimony, the MTA
Amendmant Wae executed for the scle purpoee of
making multiple tandem accees available to
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Intermedia upon our election for the
alleviatien of traffic congestion. There were
no rroviaiesns in Sur then exieting
interconnection agreement that addrececed
multiple tandem access. Because of this, it
was neceesary to establish applicable rates
when thie different type of acceop is elected
by Intermedia.

Intermedia contends that the purpcees of this tesbtimcony were:
1) te rebut BellScuth'’s elaiwm ae £t the purpese of the Amendment;
and 2) to point cut that if an MTA arrangement wae needed to
alleviate congeation, it would have to be incorporated inte an
agrxeement epecifying the terms and conditions of that arrangement.
Intermedia further contends that, in her summary at the heaxing,
Ma. Gold explaine thar Inteymgdia came Lo underotand these Lwo
peints when congeetion occurred in early 1998 at the Norcross
candem. That is, the "traffic congeation” in the prefiled
teatimeny refers te the blockage ak Norcrees. For this reascn,
Intermedia contends that Ms. Goeld was furthering the explanatien of
the circumetances that gave rise to the MTA Amendment.

The prefiled rghuttal teotimony <f Ma. Qeld addrsesee the
iseve of who initiated the request for MTA and makes reference to
corgeetion problems. However, the prefiled testimony does not
a8eign any special significance ko the Norcroese tandem and in fact
doge not mention that lecatien. Meore impertantly, the prefiled
testimony doea not euggest that the bleckage at Norercee resulted
from an intentional act of Bellsouth. In light of these facts, I
find that Me. Qold’s summary exceeded the acope of her prefiled
repuccal cegstimeny. Lines 22-25 on page 282 eaf the hearing
tranecript, shall therefeorxe be scrisken.

ITX. (=1 1 ed ibit 20

As deseriked in the Seztien I, DBellScuth claims it did net
receive late-filed Exhibit 20 by the Jupe 20, 2000, deadline.
Intermedia filed the exhibit with the Commieeion on June 19, and
claime te have delivered it to BellSouth on the same day.
Intermedia was net aware of the problem until BellSouth etated, in
its post-hearing brief, that it never received the exhibic.
Intermedia immediately delivered the exhibit to BellScuth.
BellSouth addreseed the exhibit in a letter dated July 7, 2000, in
which it asked that 2nly the Forewerd of the Exhibit be stricken.

Aes I specified at the hearing, the purpcee of Exhibit 20 was
te clarify the tandems to which Intermedia was connected when the
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amendment was aigned. The firet two paragraphe of the Foreward
dagczrabe the evente thiakt lead up to the preeiding cfficer’s request
for the late=filed exhibit. FParagraph three describes Che Types of
diagrame and the spreadsheet included in the exhibit. Paragraph
four providee a brief summary of the infermation conveyed in the
diagrame and apreadsheet. The last two paragraphe addremsn alleged
problema with BellSouch'a ability o adeguately track Intermadia’s
trunking arrangements. Only paragraphs three and four fall within
the scepe of the exhibit and shall not be etricken. Faragraphs
ane, twa, five amd oix exceed the daeignated scope of the exhibit
and shzall be stricken.

IV. Detexminaticn of Rates at Which to Bill Regiprocal
Compeneatisn

The central iesue in this case was etated as follows:

What ie the applicable ratele} Ehat Intermedia and
BellSocuth are osligated te uvae ts compensate each other
for traneport and cermination of local traffic in Flerida
pursuant te the terme of their Interconnection Agreement
approved by the Commission?

Te resolve the dispute, it mumst be determined whether the
Amendment requires that elemental rates ke used for reciprocal
compenesation for the trancpert and terminaticn ef all local traffic
or just lecal braffic in those lLocal Accees and Tranapert Areas
{LATA&) where Intermedia requeate and BellSouth provides MTA.

Intermedia claima that performance under the Amendment
reguires reciprocal compensatien for the trangpert and terminaticon
of lecal traffic to be billed at the composite tandem ewiwching
rare of $0.01056 per MOU, unlese it orders MTA. If MTA is ordered
and provided, then reciprecal compensaticn for the tranepozrt and
termination of local traffic is to be billed at the elemental rates
specified in the Amendment.

BellSouth claime that performance under the amendment reguires
reciprocal compensation for tramsport and terminatiocn of local
traffie te be billed at the elemental rates, whether or not it
provides MTA to Intermedia.

BellSouth witneas Milner describes MTA a8 one form of
inteyrgonnection available to Intermedia.

The MTA optien provides for LATA wide
traneport and termination of a facility based
Alesrnative Local BExchange Carrier's (ALEC's)
originated inkralATA tell eyaffic and local
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traffic. Such traffic ie Etraneperted by
BellSouth on kehalf of the ALEC, The ALEC
@etablichee a Point of Interconnecticn {(POT)
at a eingle Bell3outh access tandem with
BellScuth providing additicnal traneport and
routing through other BallSouth accesa tandems
in that same LATR as required. The facility-
based ALEC must establiesh Fointa af
Interconne=ztiocn at each BellSocuth accees
tandem where the farzilify-based ALEC's NXX'S
are “homed”. 1If the facility-based ALEC doee
not have NxX'e homed at a given BeallScuth
access tandem within a LATA and elects not to
estaklisoh Pointe of Interconnaction at such a
BellSouth accese tandem, the facility-based
ALEC can inetead crder MTA in each BellS5cuch
acoeses tandem within the LBTA where the ALEQC
dsg8 have a Peint <f Intereonnection and
Bellg9euth shall terminate traffic to end-ucere
served through those Bell&outh access tandemes
where the facility-bascsd ALEC dees not have a
Feint of Interxcennection.

He further explaine that for a facility-baeed ALEC's origihated
loca)l tyxaffic and intralATA tell traffie, transperted by BellScuth
Put destined for terminatien ky = third party netweoxk (transit
traffic), MTA ie available if the use of multiple BellSecuth access
tandems is necessary to deliver the call to the third party
network.

Intermedia witnesa Theomas describea MTA as a means by which.

congested traffic may be "alternate routed.” He continues thakt MTA
is not, however, an efficient use of netwerk facilities, eince
calls craneperted over MTA architectures are switched many meore
times than if they were to be tranaported over direct trunks to the
called party'ns end office.

BellScuth witneees Milner respsnde that with MTA, when an ALEC
eende & call to a Belllocuth Access Tandem that is destined for an
end user eerved by an office eubtending anothar BellSouth Accens
Tandem, only aone additional ewitching functicn ia required. He
further argues that while MTA can be used ra “altaernate route”
traffic, thie is not the purpose for which MTA was deeigned.
Inetead, the witness contends that MTh allows an ALEC to minimige
the peinte of intercommeckion between the ALEC'e network and
Bellscuth'e metwork.

Ac stated in the issue, the diepute in this complaint is
whether the agreement calls for elemantal rates er compoeite rates.
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According to Bellfocuth witneas Hendrix, alemental ratea break down
reciprocal compensation inteo several compcnents that reflect
various networkx functione. The cugktomer ie charged based on how
much each funcstion ie wuped. Compopite rates, explained My.
Hendrix, are made up ¢f averages.

In their briefa, Intermedia and BellSeutbh argue that the MTA
Amendment ig plain om ite face. Intermedia witnese Cold teatified
that the Amendment is a conditional c¢ontraat, “If* Intermedia
electe and BellSouth provides MTA, “then” the elemental rates in
Attachment A will ke used to bill and compensate cach other for the
tranepert and terminacion =2f all lecal Eraffic within the LATA in

which MTA ia provieicned. Intermedia maintains that all thes
paragraphe in the Amendment are interrelated and should be read
colléctively, In other words, the BAmendment eoutlines the

conditjiene under whiech Inktermedia can obtain MTA from BellScuth.
Therefore, according to Intermedia the elemental rates in the
Amendment apply onlw if Intermedia ordera, implementes and uees
mulei-tandem azcasa in a given LATA. Intermédia adde that it is
Intermedia’'e preference to directly trunk te accesa tindems, rather
than ueing MTA, ao that Intermedia is not dependent upon anyooe
else.

In contrast, BellSeuth witnese Hendrix testified that the
Amendment ie a quid pre quo retween the parciea. In exchange for
BellSouth agreeing te provide Intermedia multiple tandem acrese
when requested, Intermedia would give BellScuth elemental rates for
all local traffie in all =f the Bsllsouth stakss, Bellsoukh
witness Hendrix contends that the elemental rates are net tied to
MTA. Instead, he etabtee, the elemental rates in the Amendmenc
entirely replace the compoeite rates in the Master Agreement.
BellSouth clarifies that paragraphe kthree and four ¢f the Amendmant
are te ke interpreted independently because they are separately
numberad paragraphe that were intended to aceomplish a specific
purpeea --= namely, the gatakliahment of zost-based racipracal
compensarlion racee.

Although kath partias contend that the Amendment ie clear an
ite face, I find the Amendment te ke ascmewhat ambiguocus. One part
of the Amendment indicates cthat elemental ratees apply only to MTR,
while another part indicates elemental rates apply to lacal traffic

in general. The statement at the tep of Atbtachment A te the
Amendment reads: “MTA ehall bhe availahle according te the follewing
rates for local usage:”. In contragt, paragraph three of the

Amendment epecifies that “(t)he Parties agree to bill Local traffic
at the elemantal ratea specified in Attachment A," with no mention
of MTA. Paragraph three ¢f the amendment thus, could ke read te
require elemental ratem for all leecal traffic. Fach artatement
refere to the aame set of rates.
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When the language of a contract ig ambiguoua axr uncleax,
gvidence extrineie to the contract may be ueed te determine the
inrent of the parties at the time the conkract was executed. See

Sulf Cities Gae Corp. v. Tapwels Park Service Company. 253 So. 24
744, 748 {Fla. 4ath DCA 1971). The intent of the parties to a
contrackt ehould govern interpretation of the contract. See Elerida
war Co Cciry & shaseea, 154 Sa. 2d €38, 6431-4 (Fla.
1944) ; erican Assurance GCao. Vv, 1

Ltd.. 593 So. 2d 195, 197.

In decermining the intent of the partiee when they exscuted
their contract, wg may conaeider circumstancee that existed at the
time the contract wae entered into, and the subsequent actione of
the partcies. In Jages v, Gulf Tife Ineur GCo., £ So.2d 62, €3
(Fla. 195%3) the Florida Supreme Courkt cited wiCth faver Centracktso,
12 am. Jur. § 250, pager 751-93, as a general propoalticon concerning
contract conetruction in pertinent part as follewa:

Agraements muat raseive a reasonable
interpretation, zcesrding te¢ the intenticen of
the partiee at the time of executing them, if
that inktention can be ascertained from their

langusge. . . Where the 1language of an
agresment is gopntradictory, obecure, or
ambiquous, or where its meaning je doubefyl,
aa that it ia suscepcible of twe

conpzyuctione, one of which makes it fair,
cuetemary, and such &8 prudent men would
naturally execute, while the other wmakea it
inequitable, unusual, or such =z reasonable
men would net be likely to enter into, the
interpretation which wmwakee a rational and
prcbable agreement mus% be preferred. . . An
interpretation which ie just te beth parties
will ke preferred to one which ie unjust.

When interpreting a contract, the circumetances in exiatence
at the eime the contract wag made ghould be econsidered in
ascertaining the parties’ intentions. Tri v Co ,
Floridagold Citrup Corp., S1 So.2d 435, 438, rhg. den. (Fla. 139511} .
What a party did or omitted toa do after the contract was made may
be properly coneildered. Vane Agnew v, Fort Myewyg Desinage Diat .,
€9 F.24 2484, 246 (Fla. S5CA 1934), rhg. den. 2392 US €43, 78 L. Ed.
1484, 64 5. Ct. 776. Courte may lock to the subsequent action of
the parties to determine the interpretation that they themselves

place on the contrarstual language. B v. Finanecj Se
Corp,, InCl., 489 F.2d 144, 151 (5ch Cir.) eciting Lalow V. Cedome,
101 $o0.2d4 390 (Fla. 1958!. Although recitals and titles are noct

cperative components of a contract, they may be used to ascertain
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intent when the cperative componente are ambigucus. Sea Johnson v.
gehnecn, 7285 So. 2d 120%, 1213 (Fla. 34d DOA 1899) . Ambiguous
Eerma in a contract should ke construed against the drafter. Vane
danew v, Fopt Myers Drainage Diet., 69 FP.24 244, 246 (Fla. S5CA
1934), Sp)] Walker & cCo. v . Seabosrd Cozer Lina Rajlread Co., 362
So. 2d 45, 49; MacIntvye v. Green’s Pool Service, 347 So. 2d 1081,
1084, _City of Homastead v. Jchpeon, 780 8c.2d 80 (Fla. 2000).

BellSouth claime thak the language at the top of Attachment A
is =@ title or recital and ehould not ke considered when

interpreting cthe Amendment. Sre Johneon v. Johnaon, 725 S5o. 2d
1209, 1212 (Fla. 3d DCA 1929%). ©Based on the record, however, I

find that the language at the top of Attachment A provides
instruction on how to apply the elemental rates and is therefore an
cperative part of the Adgreoment.

Intermedia and BellSouth disagree about the circumatances that
led ta the execution of the Mmendment. According to Intermedia
witneas Gold, in early 1998, BellSouth stopped terminating local
traffic fxom Intermedia end uUsere te BellS8owth end users that
subtended BellSouth's Norerese, Georgia tandem. BellBouth informed
Intermedia's engineering manager, that ogince Intermedia was not
directly trunked to the Norcroes tandem, the cnly way to alleviate
the croblem wag to requeat MIA hetwsen the Buckhead and Norcross
tandems. Such an arrangement would reguire an amendment £¢ the
Master Agreement.

Ms. Gold explained that in responee to BellScuth's proposed
resolution, Intermedia recquesred the MTA Amendment. Ms. Geld alsc
explained that it ordered an outgoing trunk te Nercxoes so that ik
could trunk directly ko the Norcress tandem. According to
Intermedia witness Thomas, the plan was to go with whatever
happened firet. The trunk was completed before the Amendment.

Between Che time BellSouth stcopped oconnecting calles Lo end
users subtending the Newerose vandem and the time Intermedia
completed the direct trunk to Norcroas, Intermedia witness Thowmaa
explained that eutgoing calle from its customere were coempleted by
redirecting that traffic to the long distance side of the Bellsouth
Bwitoh at an access or lenyg djistance rate.

According to 8Sell8cuth witness Hendrix, Intermedia initlally
game o BellSouth wanting MTh. He otated that the reason
Incermedia wanted MTA wae to reduce trunking coste. Witneses
Hendrix allegee that Intermedia foresaw MTA aa a vehicle that would
give them lower tandem and trunking coasts emince Sprint won eon thie
very same iseue in Georgia.
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Mr. Hendxix testified that of all) the witnesaea who testified
at the hearing, cnly he was preesank during the negotiatione for the
Amendment . Mr. Hepdrix neted that Intermedia witness Gold did net
join the company uncil three monthe after the execution of the
Amendment . Therefore, BellScuth contends that witneas Gold's
teetimeny i8 not eredible besause she cannet epeak te the intent of
the parties fivet hand.

Intermedia witnese Gold etated that Me. Julia Strow, whoe is ne
longer with the company, was the only person from Intermadia who
participated in negotiaring the Amendment. Me. Gold explained thak
Ma. Strow's understanding of the Amendment’'e intent is reflected in
her March 25, 15%%, letter, a regeponee cro correspeondence from
BellSouth. BellScuth'e letter to Ms. Btrow indicated that it weuld
be backbilling Inkermedia at eélemental ratee, from June 19%8, the
moench the Amendment became effectjve, te Maxch 19299, Ma. Strow
reapanded that she did not understand the need to backbill because
BellsSouth wae not providing MTA to Intermedia and the elemental
rates only applied ts MTA. fThus, Intermedia witnees CGold argues
that Me. Strow understood the Amendment teo impose elemantal rates
snly when MTA was ordered.

Ma. Gold aleo explained that ehe diregtly supeyvised Ma. Strow
for 15 monthe. Therefore, Me. Gold maintained that she was well
awazre ¢£ the circumstances and negotiationas of the Amendment.

ng evidence gf Fellsouth's intent, BellSouth witness Sccllard
teatified that Bell8outh’'s Carrier Access Billing System (CABRS) wae
not capable of billing a given ALEC in a given state, at both
compaaite and eléemental rates. He explalined cthat, in Plorida,
CABS ecould eithar bill an ALEC reciproecal compenaation using 2
composite rate etructure or using an elemantal rate mtructure, but
not both, Therefore, witness Sceollard c¢laime that BellSouth'e
intent was for only one rate structure to be in effect. Intermedia
contende that the sygtem can, at any time, be revised to provide
that capabilicy.

As addjivienal evidence of its intenr, BellSouth witnesa
Hendrix explained that etate sammicaions had bkegun ordering
BellScuth to replace compoeite ratee with elemental rates in ite
Standard Interconnection Agreement. In ite brief, BellSouth noted
that thia Commiesion required BellScuth to implement elemental
rates into itce interconnecticn agreemente with AT&T and MCIWeorld.

S2ge Order No. PSC-86-1579-FOF-TP [("AT&T" Order). Bell3outh
explained that composite rates were the norm when Intermedia and
BellSouth edigned ktleir Master Agreement. Bellscuth further

explained that when Intermedia requeated MTA, BellScuth took that
eppertunity te incorporate elemental ratees inte the agraement.
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In reepense, Intermedia witness Gold pointed out tchat
BellScuth imported only the switching and transport rates into the
Amendment, although che AT&T Oxder established rates for a number
of other elements. Intermedia noted that BellScuth never explained
the reason for importing enly the two rates into the Amendment and
not the othera. Me, Gold alse noted that the rulings in the AT&T
Order were apecific to the litigants in that docket and were not
intended to apply generically te all ALFCs.

In 3 egparste argument, Intermedia witnese Gold described
previous litigation between iteelf and BellScuth oVer the Master
Agresment, and explained how that Jitigation ildlluminates
Intermedia'’s intenk with reespect to the Amendment. The litjgaticon
wae ongoing when the amendment negetiabions were in progrees and
when the Amendment was eigned. See Order No. PSC 98-121&-FOF-TP,
issued in Decket No. 3971478-TP, on September 15, 1998. The
licigation resulted frem BellSocuth's refusal to pay Intermedia
reciprocal compeneatien for traffic originating from a BellSouth
customer and terminating te ISPe on Intermedia’'s networX in the
pame lacal calling area. Over $7.5 millien dellars was at issue.
Inteymedia witness Gold teetified that it “is implausible® to
believe, rthat Inzeprmedia would wodify the Maeter Agreement to
receive a €60% reductien in reciprocal compensation, without
sattlement of the cutaetanding $7.5 million balance. In addicien,
witness Gold neted that at tha time the Amendment was signed,
Intermedia had already resclved the Norcross problem by directly
crunking to that tandem.

Ap evidence that BellSouth’s dintent wae the eame as
Intermaedia’s when thay gigned the Amendment, Intermedia’e brief and

witneas Oold noted three facts. First, BellSouth ¢ontinued ko bill .

Intermedia at composite ratee for eeveral months after the
Amendment wae gigned. Second, BellScuth was required to previde
sumnmariee of the Amendment upon f£filing in Georgia and North

Carolina. The summaries said nothing about elemental rates
replading compoeite rates globally. The summarigee only mentioned
that MTA would ke made availabkle. The summary for Worth Carclina
atared:

On OQctobker 10, 15%8, the Commiasion approved and
interesnnection sgreement between Bellfouth and IQI. I
enclcee an amendment te that agreement that provides for
Mulciple Tandem Acceas.

The summary for Georgia stated:
This Amendment reflects that BellSsuth will, wupon

Yegquest, provide and Intermedlia will acscept and pay for,
Mulriple Tandem Accemas, otherwise refervred to ap Single
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Boint of Intercomnnection. . .All octher provieions of the
Intercennection Agreement, dated July 1, 1586, shall
remain in full force and effact.

Intermedia contends that = glcobal rate change i1is far more
eignificant than provisioning MTA upon request, and if BellSocuth's
intent was, in fact, a globkal rate change, the filings would have
yaflasrad that.

Third, Intermedia’'s brief explained that in Geocrgia, under =
fedaral court order to wmaks deposite inté the souUrt's ragietry of
the amounte invoiced by Intermedia for ISP traffie, BellScuth made
depopits after the execution of the Amendment based on the
‘composite rates. This conflicts with BellScuth’e claim that the
reduced elemental rates were in effeckt abarting June 1359%8 for all
loecal traffie in all ether etateeo.

BellSouth alsao makan argumentsa regarding billing
incoensiskbencien. BellsSernsth ellicited testimeny from Intermedia
witneasn Gold that Intermedis pavey <ame to BallSeuth zfter the
Amendment questioning why BellSouth was billing Intermedia the
glemental rates. BellfScuth claime that as cf June 1%3a8, they
billed Intermedia using the elemental rates, wmaking the inveices te
Intermedia 20 to 30% less than they had been prior te the
Amendment .

The record denonstrates that after the exscution ef Lhe
Amendment there waps eome oorresapondence between the parties
regarding rates and billing. The eorrespondence ie contained in
Exhibit 4 of the record and wae proffered by BellsSouth. On June 4,
1998, one day after the Amendment was asigned, BellSocuth sent
Intermedia 3 letter reapending te an inguiry akéut a poceible &rrzor
in an ernd office ewitching rate. BellSouth claims that the letcer
mads Lt appavrent that rates had, at least, been discussed during
the negotiatione ¢of the Amendment. Intermedia witneee Gold agreed,
but made clear that the letier did net say or contemplate that MIA
wap ever implemented. Intermedia never reeponded to the letter.

On Maxeh 3, 1999, BellSouth sent Intermedia anocthexr letter
noticing ite mietake in tha end cffice switching rate and
indicating to Intermedia tkat the correct rate should be $0.002.
BellZouth alao indicated in the letter that ik would ke kack
billing this corrected rate to June 2, 1358, since that rate should
have kean in sffect at the game time as the MTA Amendment.

In & letter daced March 25, 1999, Intermedia responded to
Bellsaouth'e March 3rd letter, eCating that while Intermedia was
open te the rate correection, Intermedis wae confused by BellSouth’'a
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etatement abkbeout back billing Iatermedia’s dinveicas wsing the
elemental ratee eince Intermedia had not implemented MTA,

On April 2, 1955, BellScuth explained to Intermedia, in a
lecter, that pursuant teo the Amendmant, tha alemental rYates in the
Attachment apply to all loeal traffie, regardless of vhether oy net
MTA had been provided. Intermedia filed thie complaintc with the
Commissicn on Ocktcker 9, 193%.

Upon conaideratien, I find that elemental ratea should bs
applicable for transport and termination of all local traffiec, in
all LATAs, regardleas of whether MTA was ordered and provided.

Firet, while witneoces Thomao testified that Intermedia was
direct Etrunked to all applicable tandems in Florida prior to the
eigning ¢f the améndment, the record ehows that thie waes not the
case in Georgia. Indeed, witnees Thomas testified that Intermedia
reguested an MTA amendment to the Agreement which wae regional,
while also investigating other optiocns to allow its customere to
call exchanges esubtending the Nororoesse, Georgia tandem. In
addition, Intermedia witneea Thomas and BellScuth witness Milner
agree that MTA may be used to alternate route traffic. Thus, even
with direct trunking to all applicable tandems, Intermedia might
etill have had an intewreet in MTA. Conseguently, I £ind that
Intermedia could have knowingly entered inte an amandment which
required elemental rates for all lccal traffio, even chough thig
¢onstituted a aignificant reduction in reciprocal compensation
revenue,

Second, BellScuth witneee Hendrix partiecipated in negetiatione
and eigned the agreement, while the Intermedia witnesses were not
invelved in the process. As a result, I kelieve that the testimony
of witneee Hendrix wmust be given more weight, partiesularly since
h;n interprectation appeare to be supported by the above mentioned
cireumatances in Ge¢rgia at the time and the poeaible use of MTA
for alternate routiny.

Thizd, I find that the language of the agreement, while
semawhat ambiguous, ie mere consistent with Bell3outh'e
interpretation. If the statement in the Amendment which reade
“l(tihe Parties agree to bill Lecal traffic at the elemental ratea
epecified in Attachment A,"” was intended to apply only in the MTA
¢eontext, this dependency should have been clearly stated; it was
net. The sama is &rue for the statement in the Amendment which
reads “({t)his amendment will zresulk in raciprocal compensation
being paid between the Parties based on the alemental raCes
gpecified in Atczachment A" I find that a more reasonable
interpretaction ie that the etatement Was desighed to show that the
ratees had generic applicability te all leeal traffie, not merely
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for leocal traffic in those LATAs where MIA was reguested znd
provided.

Finally, this conclusien i¢ ceonaistent with Ballgewth witheas
8dollard’s tesvimony regarding ¢ABS., The witneas allegea that CARS
dees not have the @apability to bill based on the manner in which
calle are routed. It would be awkward te kill local traffic in one
LATA differently from lecal traffic in ansther LATA, stince thie
would neceeasitate comparing originating and terminating telephone
Aumkers {area code and prefix) to determine the LATA. Irn addition,
local eraffic can be interlATA, which raises the gquestien of which
rate(s}) would apply if MTA has been provided in ene LATA and not
the other.

V. Conealusion

Theae proceecdings have been conducted pureuant te Ethe
direcstives and criteria of Bections 251 and 252 of the Act. This
decieion is coneietent with thae terma of Section 251, the
provisicne of the PcC’s implementing Rulee that Lave net been
vacated, and the applicable previsioms of Chapter 364, Flerida
Staktutea.

Based on the foregeoing, it ie therefore

ORDERED by the Plorida Pubklic Service Commissien that
elemental rares ahall apply te transport and termination of all
local rctraffic, in =all LATA9, regardless <f whether BellSouth
Telecommunications, Inc. proviemiesns multiple tandem accese to
Incermedia Communicationa, Inc, It ia further

ORDERED that BellSouth's Pest-Hearing Moetien to Strike ia

grankted. It ie further

ORDERED that parayraphe one, two, five and eix of the FPoreward
to Intermedia’s late-filled Exhibit 20 are stricken frem the record
of this proceeding. It is further

ORDERED cthat this dogket shall be closed.

By ORDER of the Florida Public Service Commisesien this l14th
day cf September, 2000.

BLANCA . BAYS, Director
Division of Hecords =and Reporting

By: s/ Kay Flyan
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Kay Flynn, Chief
Bureau of Records
Thie is a faceimile copy. A signed
copy of the oxdex may ke obtained by
cagging 1-8350-413-6770.

{ 8 BEAL}

MKS

ER P A4

The Plorida Public Service Commiesesion is required by Saction
120.569 (1), Florida Statukeas, te netify parties 2f any
adninistrative hearing or judicial review of Commimaion orders that
is available under Sectione 120.57 or 120.68, Florida Statuzes, as
well ap the proceduree and time limite that apply. This notice
should not be ecengtrued to wean all reguéete for an administrative
hearing or judicial review will be granted or result in the relief
edught .

Any party mdversely affected by the Commisaion’s final action
in this matcer may xequeat: 1) recemsideratien of the decision by
filing a motion for reconsideration with the Directer, Divieion of
Recerds and Reporting, 2540 Shuward Oak Boulevard, Tallahaseee,
Florida 32399-0850, within fifteen (15) daye of the issuance of
thie order in the form prescribed by Rule 25-22.060, Florida
Adminisctrative Code; or 2) Jjudicial review in Pederal dietriect
eourt pureuant ta the Federal Telecommunicabtione hAct of 1936, 47
U.5.C. B 282(e) (6).




