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NOTICE is given that Intermedia Communications Inc. ("Intermedia"), pursuant to 

Rule 9.03O(a)(l)(B)(ii), Florida Rules of Appellate h'ocedure and Section 364.381, Florida 

Statutes, appeals to the Florida Supreme Court, the Florida Public Sexvice Commission's 

Order No. PSC-OO-1641-FOF-TP, issued on September 14,2000, fmdhg that the e p r d  

compensation to be paid by BellSouth Telecommunications, Inc. ("BellSouth") and received by 
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has not ordered multiple tandem access under the Amendment. A copy of the order is 

attached hereto as Exhibit A. 
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Doug Lobel, Esquire 
Kelley Drye & Warren, LLP 
1200 19* Street, N.W. 
Suite 500 
Washington, D.C. 20036 

Attorneys for Intermedia Communications Inc. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 13m day of October, 2000, the original of the 
foregoing Notice of Administrative Appeal was filed with the Florida Public Service 
Commission, and that a true and correct copy of the foregoing, together with the appropriate 
filing fee, was filed with the Florida Supreme Court, and that a true and correct copy of the 
foregoing was served via U.S. Mail upon: 

Kip Edenfield, Esquire 
Nancy B. White, Esquire 
BellSouth Telecommunications, Inc. 
c/o Nancy Sims 
150 South Monroe Street 
Suite 400 
Tallahassee, FL 32301 

Marlene Stem, Esquire 
C. Lee Fordham, Esquire 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399 

1477.25 
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BEFORE THE FMRLDA PUBLIC SERVICE COMMISSION 

In ke: Remeet for arbitration O C E T  NO. 931534-TP 

Ixermedia  communicarions, Inc. SSUED: September 14, 2000 
agai.net Bellsouth 
Telecommunicaticne, Inc. for 
breaah of terne of 
interconnection agreement under 
Sections 251 and a5a of the 
Telecommunicationa Act #f 1996, 
and requeet f o r  relief. 

cclnccrning complaint of RDER NO. PSC-00-1641-FOF-TP 

Tho fQ11nwing Commiesionez particigated ih the diepaeftion of 
thia matter: 

J. TERRY DEASQN, Choirman 

APPEARANCES ! 

CHARLIE PELLEGRINI, ESQUIRE. and PATRICK WTGGINZI. ESQVrRE, 
Wiggine 6r v i l h c o r t a ,  P . A . ,  Foot office Drawer 1657, 2145 
PeLta Boulevard, Tallahaseee, FL 32302, and SCOTT SAPPERSTEIN 
appearing on behalf of Intermcdia Communicatiane, I n c .  

JONATHAN CANIS, ESQUIRE, Kelley, Drye h Warren LLP, 1200 19ch 
Streer;. N.W., Suite 5 0 0 ,  Washingcon, DC 2 0 0 3 6 ,  appearing on 
behalf of Xntemedia Communicacione, Tnc. 

X I P  EDENFIELD, ESQUIRE, and NANCY B. WHITE, ESQUIRE;, BellSouth 
Telecammunieati4ne, Inc., c/o Nancy Sime. 150 South Monroe 
Screec. Suite 4 0 0 ,  Tallahaesee. FL 32301, appearing on behalf 
af  BellSouth Telccommunicacione. Inc. 

MARL= STERN, ESQUIRE. and C. LEE FORDHAM, ESQUIRE. Florida 
Public serv ice  Commr**ion, 2540 Shuiumard Oak Boulevard, 
Tallahassee, FL, appearing on behalf of the Cornmiweion Sea€f. 

Exhibit A 
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FINAL O W E  R RESOLVTNQ COt-lMPLm 

BY THE COM3ISSION: 

Z. B l 3  

On June 2 5 ,  1996, Intermedia Communicatione Inc. (Incerracdial 
and BellSouth Telesomknunicatione, Inc. (BellSouth) negotiated a 
Master Incerconneccion hgreement (the Master Agreement) and filed 
iC with this Comriieeion pursuant to Section 252  of the 
Teleccmmunicatiene Act  o f  1996 ("Aat"1. The Agreement was approved 
on October 7 ,  1996 in Order No. PSC-96-1236-POF-TP. On June 3 ,  
199@, Intermedia a - d  BellSouth executed an Amendment to che Master 
Agreement ( the "Amendment") . The Amendment wam filed with thia 
Commiaaion on July 13, 1396, in accordance with Section 2 5 2  of the 
Act and approved in Order No. PSC-98-134?-FOF-TP, ieeued October 
2 1 ,  1598. 

On October a ,  1929, Intermedia f i l e d  a Complaint agaihet 
se l l south f o k  breach o f  the tcrme of the Agreement and Amendment. 
On November 2 ,  1999. BellSouth filed i t e  teepohse to Intermedia'e 
Complaint. An adminietrativo hearing wan held on June 13, 2 0 0 0 ,  
regarding chis matter. 

The primary i e e u e  is =he rate that ehould be used to bill for 
reciprocal compeneation- Befare the Amehdbeht wan eigned, 
reciprocal compensation for all local  traffic warn billed at a 
compoeite rate o f  $0.01056 per minute of uae (MOW). According co 
BellSouth, the Ammendiienr requiree that reeigxocal compeneation fer 
all local craffic be billed at the new elemental ratea eatabliehed. 
in the Amendment. According ea Intetmedia, the Amendment requiree 
that reciprocal compeneation for all local traffic be billed at the 
cornpoaite rate unlees Ihte-cdia order0 multiple tandem access 
IMTB), in which o a m  elemental ratee apply. 

Two additional iasues arose during the muroe of the heaxing 
and those ieauoe are addressed in this Order. First, Bellsouth 
made .an oral mocion to ecrike teetirnony of Intermedia witnaee 
Heather Gold. After MR. Gold had eummarized her pref i l ed  rebuttal 
teetimony, BellSouth claimed the eummary exceeded the ecope of that 
prefiled testimony. The preoiding offioer pastpohed mling on the 
mation until the tranecript wae availahle eo che centinany at ieaue 
could clearly identified. The Commiseioncr etated that to the 
extent the eummsry exceeded the scape af the prefiled teetimany, i t  
would be etricken. BellSouth filed ita writtenMotion to Scrike on 
June 21, 2606, and Intermmdia f i l o d  ita Responee on June 2 3 ,  2 0 0 0 .  

A l s o  durins the hearing, Intermedia wae granted leave to 
eubmit a late-filed exhibit, numbered 20, in which it was E a  
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identify the tandems to which Intermedia w a a  conhected at the time 
the Amendment w a ~  eiyned. Exhibit 2 0  wae eo  be filed before ehs 
poot-hearing briefe were due. illthough the exhibit v a e  timely 
f.iled with the Commieeion, BellSouth claims it did not receive the 
exhibit wathin the epecified time frame. Ihferknedia claime it 
timely delivered the exhibit t o  BellSouth. After Bellsouth 
received the exhibit, it reepondcd by letrer dated July 7 ,  2 0 0 0 .  
The response contained additional argumente but a l e o  objectione 
that che Forward to Exhibit 2 9  exceadmd the scope grantad a t  t h e  
hearing. 

BellSouth's Motion to Strike and objections to Exhibit 20 will 
be addreesed in Parte I1 and X I 1  of thie Order, reepectively. The 
principal I s s u e  ef rates will be addreeeed in Part IV o f  *hie 
order. 

W o  Commieeionere rete i h i t i a l l y  aaaignedta thio pahel. Both 
were present at the hearing. however Commieeioner Clark lefc the 
cnmmieeion before che decision in chi8 caae vaa rendered. Thc 
p a r t i e a  were notified of her departure and agreed'to allow the 
remaining Commieeioner to complete tha proceedings in thie dookec. 

The Commiseion has juriediccien co reaolve C h i s  dispute 
purauant to Bectiona 2 5 1  and 2 5 2  of the Telecommunicatione AcK of 
~ 9 9 6 .  ac- ale8 Iowa Tltil-, 120 F. 7d 7 5 3 ,  804  (eth 
Cir. 1997) (etate eommieeione' authqrL.ty under the Act to approve 
agreements crrriee with it the authoricy to enforoe Khe 
agreementa I . 
11. - 2 th' - ,  Post- atrike 

A t  the hearing. Intermedia wxtneee Heather G o l d  stated che 
€allowing In summarizing her prefiled rcbuttal teetimeny: 

Be119outh. in facc, told Intermedia pereonnel 
Char we had to eign the amendment if we wanted 
BellSouth ta stop blocking out t r a f f i c  in the 
fiorcross tzndcm in Georgia. 

Be11Seuth aryuee thac this etatement should be wtricken becauee Me. 
Gold'e prafilcd rebuttal teatimany made no mention e€ thie problem. 

Intermedia contends that the etatement appropriately 
rcpreeente the eubetance of the prefiled rebuttal testimony. The 
Fiefiled teatirony includea the following etatement; 

Ae I explained in my direct  ceetimony, the MTA 
Amendmeht wae executed for the eole purpoee of 
making multiple taahdem acceee available to 
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Intermedia upon our election for the 
alleviation cf traffic congestion. There were 
no provisione i n  our  then exiecing 
interconnection agreement that  addreeeed 
multiple tandem access. Because of thie, it 
waa necessary to eetablish applicable ratee 
when thie different type o f  acceas is elected 
by Intermedia. 

Intermedia contends that the purpoees of this testimony were: 
1) to rebut BellSoufh'e elaim a8 to the purpsee w? the Utnehdhenc; 
and 2 )  to point out that if an PTTA arrangement waa needed to 
alleviate congestion, it would have to be incorporated into an 
agreement epccifying the terms and conditionm of that arrangement 
Intermedia further cohtehda that, in  her summary at the hearin5, 
MS. Gold explains that Intermedia came co underetand theee two 
pointo when congestion occurred in early 1998 at the Norcrose 
t andhm. Thac is, the "traffic congeetion" in the prefiled 
teetimony refera e o  the blockage at Norcreee. For thie t e a ~ ~ h ,  
Intermedia contcnda that Ms. Geld w a s  furthering eke explanation a€ 
the circumstances that gave riee to the MTA Amendment. 

The prefiled rebuttal Ccetinwrry of He. Qdld addteesee the 
issue of who initiated the request for FlTA and makes reference to 
sozgestion problems. However, the pref i led  tcscimony dooe not 
abeign ahy special eignificance to the Norcroee tandem and in fact 
does not mention that location. More importantly, the prefiled 
teetimony doee noc e'iggeot that the blockage at Norcroee reeulted 
from an intentional act of Bellsouth. In light of these facta, I 
find that Me. Odd's eummary exaeeded the scope of her prefiled 
rcbuccal ceetimsny. Linee 2 2 - 2 5  on page 2 8 2  of the hearing 
cranecript, ahall therefore be otrieken. 

111. Late-filed -it 20 

As deact ibed  in the S e e t i e n  I, BallSouth claims i t  dad not 
receive late-filed Exhibit 2 0  by cbe June 20, 7000, deadlino- 
Intermtdia filed the exhibit with the Commiesion on June 1 9 ,  and 
claim6 to have delivered it to BellSouch o n  the same day. 
Intermedia van not aware of the problem until Be116wth etated,  Lh 
it6 poot-hearing brief, th-t it never received the exhibit. 
Intermedia immediately delivered the exhibit to Bellsouth. 
BellSouth addreeeed the exhibit in a letter dated J u l y  7 ,  2000, in 
which I C  aeked that  only the Foreword of r;he Exhibit be stricken. 

Ae I epecified at the hearing, the purpoee of Exhibit 2 0  w a e  
to clarify the tandems to which Intermedia warn connected when the 
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amendment w a e  eigned. The firek t w o  paragraphs of the Foreward 
dcactibe tht evehte that l ead up to the preeiding officer's requeet 
f o r  t h e  late-filed sxhibic. Paragraph three desclribee cht cypee of 
dlagrame and the spreadsheet included in the exhibit. Paragraph 
four pkotlidee a brief summary of the information conveyed in the 
diagram and eprendsheet. The last two paragraphe addreso alleged 
probleme with BellSouch's ability EO adcquacely track Intermedia'e 
trunking arrangements. Only paragraphe three and fou r  fall within 
the ecope bf t he  exhibit and ahall not be etricken. Paragraphs 
?ne, cue, f i v e  and a i r  exceed the  deeignated e c q e  of the exhibit 
and ehall be stricken. 

IV. D e t a r m i n a t  inrn of R a t e s  at Which to B ill R c a i . P r o c a l  
C m e a  e a t i w r  

The central iaaue in this came wae s tared ae followe: 

what is the applicable ratele) that Ihtekinedia and 
BellSouth are o.oligated to use to campenaate each other 
for traneport and cermination of l o c a l  traffic in F l o r i d a  
pursuant to tha f e m e  o€ their Interconneation Agreement 
apyroved by the Commieeion? 

To reeolve the diepute, it mumk be determined whether the 
&nendmcnt rcquirse that elemental rateta be veed for reciprocal 
ccrnpeneatian for the transport andteminatian of a11 l oca l  t r a f f i c  

(LATA81 where Intermedia requeets and BellSouth provideo MTh. 
or just local traffic in choee Local Acce%% and Tranepwt A. "eaB 

Intermedia claims tnac performance under the Amendment 
repires reciprocal cornpensacion for the tramport and termination 
of local traffic to be billed a t  the  composite tandem ewicehing 
rate of 50.Q1056 per MQU, u d e e e  it order9 MTA. If MTA im ordered 
and. provided, then reciprocal cornpeneatSon f o r  the  t ranepor t  and 
termination of local traffic ia t o  be billed at the elemental ratee 
spec i f i ed  in the An\cndment. 

BellSouth clnime that performance under the amesdmevt reqUiree 
reciprocal compensation for traneporc and termination of local 
traffio to be billed at the elemental r a t e s ,  whether or not i C  
provides MTA to Intermedia. 

intcrconnectiorr available to Intermedia. 
BellSouth witneee Milner deacribes MTA ao one farm of 

The HTA option provides for LATA wide 
Craneport and termination of a facility based 
Alccrnative Local Exchange Carrier'e (ALEC'el 
originated intraLATA tell traffic and local 
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traffic . Such traffic i o  Cranepotted by 
BellSouth on behalf of the ALEC. The ALEC 
eetakliehea a Point of Interconneation (POI) 
at a mingle BellSouth accceo tandem with 
BellSouth providihg additinnal traneport and 
routing through other BellSouth acceae tandeme 
in that eame LATa ae required. The facility- 
baaed ALEC must escablieh Pointe of 
Interconneytion at each BallSouth acceee 
tandem where the facility-baeed ALEC'e NXX'S 
are "homed". If the facility-baaed ALEC doee 
not have NXX'B homed at a given BellSouth .. acceea tandem within a LATA and elect6 noK to 
eecablioh Pointe of Intercomcceion at euch a 
BellSouth acceee tandem. the facility-based 
ALEC can inetead order MTA in each BellSouch 
acoeee tandem within the LhTA where the ALEE 
&=e have a Poinc of Intereonneccion and 
BellSouth ehall terminate traffic to end-ueers 
rervad through thoma BullSouth acceae tandeme 
*here the facility-baued ALEC dbee not have a 
Polnc of  Interesnnccfion. 

Re further explaine that for a facility-baeed Ut's origihbted 
l oca l  traffic and 1neraLATA t a l l  traffic, transported by BellSouth 
but d,eBtined f o r  termination by a third party network (craneit 
r r a f f i c ) ,  MTA is available  if the une of multiple BellSouth acceae 
tandems i m  neceeeary to dmliver the cal l  to the third party 
network. 

Intermedia wicnees Thomae describes MTA a- a meane by which. 
congested traffic m a y  be "alternate routed.' Me continuee that MTA 
i e  n o t ,  however, an efficient utae of network faoilitice, e i n c e  
c a l l a  rraneported over MTA archikecturee are switched many m a r e  
cimee than if they were to be traneported over direct t h e  to the 
called party'o end office. 

Bellsouth witnesa Milner responde that with MTA, vhen an U E C  
eends a ca l l  to a Be119outh Acceee Tandem that ie deetined for an 
end U;Bet eerved  by an off ice  eubtending another Be116auth Accemm 
Tandem, only one additional ewitchlng function ie required. He 
further arguee thac while MTA enn be ueed ca *alternate route" 
traffic, thie is not the purpoee for which MTA was deeigned. 
Inetead. the witness contends that MTA allawe an ALEC to minimize 
the pointe of intertenneetian between the ALEC'e network and 
Bellsouth's network. 

Ae e ta ted  in the ieeue, the dispute in this complaint ie 
whether the  agreement calle f o r  elemental ratee o r  compoeite ratea.  
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According to BellSouth witneee Xendrix, alemenral rates break dam 
reciprocal compeneation i n t o  eeveral compcnente that reflect 
varioue network functione, The ouetomer is charged baeed on how 
much each function ie ueed. Composite ratee, explained M r .  
Hexdzix, are made up of averages. 

In their br ie fe .  Intermedia and BellSouth argue that the MTA 
amendment re plain on i t e  face. Intennedia witneos G o l d  testified 
that the Amendment i m  a condicional contraot. "If" Intermedia 
electe and BellSouth provideo MTA, 'then" tho elemental ratea in 
Attachment A w i l l  be ueed to bill and oompeneate each other f o r  the 
traneporr and terminazion of all local  traffic within the LATA in 
which MTA ie provlsioned. Intermedia maintaine that all the 
paragraphs in the Amendment are interrelated and ehould be read 
collestively , In other words, the Amendment outlinee the 
conditLone under which Intermedia can obtain MTA from BellSouth. 
Therefore, according co Incerrnmdia the elemental rate0 in che 
Atnendtneht apply onl:r if Intermedia ordere, implemente and uees 
multi-tandem aeeeae in a given LATA. Ihtermedia add6 that rt ae 
Xntermedia'e preference to directly trunk to acceea t m d e m e ,  rather 
than using MTA. 80  chat Intermedia is not dependent upon anyone 
else. 

In ccntrasc, BellSouth witneee Hendrix teetified that the 
Amendment ie quid pro quo ketwcen che partiea. In exchange for 
BellSouth avecihg to provide Intermedia multiple tandem accese 
when rsqveeted, hatermedia would give BellSouth elerneAk.1 r a t e 4  far  
all local traffic in all of the BallSouth statce. B e l l S o u t h  
witness Hendrix contends that the elemental ratee arc not cied k o  
MTA. Inetead, he etatse, the elemental rates in the Amendmenc 
enrirely replace the compgeitc rates in the Maecer Agreement. 
BellSouth clarifies that paragraphe three and four of the Amendmsnc 
a r e  to be interpreted independanrly becauee they are separately 
numbered paragraphe that were intended to accomplish a epecific 
purpoce - -  namely, the eetabliehment of coet-haeed teaiprbcal 
compeneacion racee. 

Although both parties contend that the Amendment io clear on 
i t e  face, I find the Ameadment to be eomewhat ambiguoue. One part 
of the Rmendment indicates that elemental rates apply only co MTA, 
while another part ihdicatee elemental ratea apply to looal traffic 
in general.  The statement at the top o f  Atkachment A to the 
Amendment reade : "NTA shall be available qccording to chs f dlewing 
rates for local usage:". In concrmt, paragraph rhree of the 
Amehdtneht epeci f iee  that "(tlhe parties agree to bill Local traffic 
at eke elemental r a t e a  epecifierd In Attaahment A , "  with no mention 
of MTA. Paragraph three of the amendment: thue. could be read t b  
require elemental ratea f o r  all local  t r a f f i c .  Each ecacemenc 
refere to the name e e t  of rintee. 
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When the  language of a aontraot i~ arnbiguoue ox unclear, 
evidence extrinsic to the contract may be ueed te determine the 
intent of the partite at the time the contract w a e  executed. 

7 4 4 ,  7 4 8  (Fla. 4th DCA 1971). The intent of the parties to a 
concract ehould govern interpretation of the contract. See FlarA-da 
p n w  * r COFP. ahaeese. 15rl Sa. 26 638, 643-4 (Fla. 
1 9 4 4 ) ;  erican w--- Aadura c C O .  v .  
I&&., 593  So. 2d 193, 197. 

r If C i t i a e .  CorD. v. T a  e-le, Park service Corn= , 253 so. 2d 

In determining the intent of the partiee when they exzcuted 
cheir contract, we may corleider circumatanoes that existed at  the 
time the contract w a s  cncered i n t o ,  and the eubeequent actione of 
the part i ee .  In Jarnee v. ciu 1f G ~ P  In n u .  CQ . ,  66 50.2d 6 2 ,  63 
( F l a .  1953) the Florida Supreme Court cited wich favor Contrncte, 
12 Am.Jur. 9 2 5 0 ,  pages 791-93, a m  a general proposition concerning 
oontract construotion in pertinent part ae followe; 

Agreement8 muet raccive a reaeonable 
interpretation, accsrding. the intention cf 
the partiee at the t i m e  of executing then!, I f  
that intention can be aecertained from their 
language. . . Where the language of an 
agreement is eentradistory, obmoure. or 
ambipoue. or where ita meaning a n  d o b r f u l ,  

conecmc~ione,  cne of which makee it fair, 
ouetomary, and euch a8 prudehe men would 
naturally execute, while the other makkee it 
inewitable, unusual, or euch ae reaeonable 
men wauld m t  be likely to enter inco, the 
interpretation which makea a rational and 
probable agreement must be preferred. . . An 
interpretation which is just to both p a r t i e e  
will be peferted to one vhich ie unjuet. 

eo that it ie ouaceptible of t w o  

When interpreting a contract, the circumstancee in exietcnce 
a+ the cime Lhe contract warn made ehould be conaiderod in 

Ploridiaold Citrua Core., 51 So.2d 4 3 5 ,  4 3 8 ,  &. &. (Fla. 19511. 
What a party did or omitted to do after the contract wae made may 
be properly eaheidered. Vane &an ew v.  F nrt M v e r e  Dra inaxe Diet., 

1 4 9 4 ,  54 S .  Ct. 7 7 6 .  C o u r t e  m y  look to the subaequent ac t ion  of 
the  partiee to determine cho interpretation t h a t  they themeelvea 
plaee on the contraztual language. B r o w n  v.  ,Financial Semi- 
C o r p . ,  In  Cl., 4 8 9  F.2d 1 4 4 ,  151 (5ch C i r . )  citing LaL ow v. Cp-doma, 
101 SO.2d 390 (Fla. 19581. Although r e c i c a l s  and titlee arc not 
operative componence of a concract, they m a y  be uaad to aecertain 

aecertaining the pbrcise' Incentione. E br ve a m e n t  co. v. 

6 9  F.2d 244, 2 4 6  (Fla. SCA 15341, a. h. 292 US 6 4 3 ,  le I.. Ed. 
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intenc when the operative components are ambiguous. See on v. 
Johmon, 7 2 5  90. Zd 1209, 1213 (Fla. 3d DCA 1999). Ambiguoue 
tetha in 3 contract ahould be construed against the drafter. 
&nSw v. ere Drai-ue Disf ., 69 F . 2 d  2 4 4 ,  2 4 6  fFla. 5CA 

Walker L c-0. v. s- coa at Line Rafilr oad Ca., 362 , 34’1 SO.  2d ioai, 
1934) ; sal 
30. 2d 4 5 ,  49; WacIntvre v . Green’s Pa01 SarvicP 
1084; C i t v  -f H amestead v. John mon, 760 So.2d 80 ( F l a .  2060). 

9ellSouth claims that the language at the top of Attachment A 
i e  a title o x  recical and e h w l d  not be eoneidered when 
interpyeting the Amendment. &.g Johneon v. Johnsqg , 725 So. 2d 
1209, 1212 (Fla. 3d DCA 1999). Baeed on the record, however, I 
find that =he language et the cop of Attachment A provides 
inetruction on how to apply the elemental rates and ie therefore an 
operative part of the Agteement. 

Intermedia and nellsouch dieagree about the oircumecances that 
led to the executioil of the Amendment. According co Intermedia 
witneee Gold, ih early 1998, BellSouth stopped terminating local 
craffic € r e m  Intermedia ehd u a e r a  to BellSouth efid ueere khat 
subcended BellSouth’e N O ~ C Y O Q ~ ,  Georgia tandem. BellSouth infermed 
Intermedia’. engineering manager, chat eince Intermedia was noc 
directly trunked to the Norcroee tandem, the only w a y  to allcviacc 
the problem v a e  to requcet MTA batwaen the Buckhead and Norcroas 
tandeme. such an arrangement would reqire  an amendment to the 
Maeter Agreement. 

Me. Gold explained that in responee to BellSouth’e proposed 
reeolution, Intermedia requeared cho MTAAmendment. Ma. Gold aleo 
explained that it ordered an outgoing trunlc to Nm-eroee eo that + C  

could trunk directly to  the Norcroee candem~ According to 
Intermedia w i t x a e e e  Thomae. che plan wae to go with whatever 
happened firet. The trunk wan completed before the Amendment. 

Bctwaen Che t i m e  BellSouth otapped oonneeting calla to end 
ueers eubtending the Nercrecre thyidem and the time Intmrmedir; 
completed che direct crunk to NorcrosB, Intermedia wicntee Thornae 
explained that outgoins calls from i t a  cumtomere were campleted by 
redirecting that: traffic to the long dietance aide of the Bellsouth 
e w i t o h  at an acceee or long diekamee t a t e .  

According to Se119outh wicneee Hondrir, Intermedia initially 
cane to BellSouth wanting MTh. Hc ecaced thaK the reason 
Intermedia wantrd MTA waa to reduce trunking coete. Witneoe 
wzndrix alleyee that InCermedia foreeaw MTA ae a vehicle that would 
g i v e  them lower tandem and trunking coat9 mince sprint won on t h i e  
very same i a e u e  in deorgia. 
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Mi-. Hendrix testified that of a l l  the wicneeees who testified 
at the hearihg, only Ae w a e  preeent  during the negotiatione for the 
Amendment. MI. Wendrir nocod that Intermedia witneea G o l d  did not 
join che company unci1 three monthe af ter  the execution of the 
Ahendment. Therefore, BellSouth contends tha t  witneee Gold'e 
teetimany i e  not ckedible beeauee ehe cannot speak to the intent of 
the partiee firec hand. 

Intermedia witnttlplp Qold etated that Me. Julia Strow, who i a  no 
lbnger with the company, waB the only person from Intermedia w h o  
participated in negotiating che Amendment. Me. Gold explained that 
M0. Strov'e underoranding of the Rmendment'e intent is reflectedin 
her March 25, 1999, letter, a rreponee co correepandenee f r o m  
BellSouth. BallSeuth'e letter to Me. Btrow indicated chat it would 
be backbilling Intermedia at elemental rates. from June 1998, the 
mcnch the Amendment became effective, co M%cch 1999. Me. Scrow 
reaponded that ehe did not understand the need to backbill became 
BellSouth wae not  providihg MTA co Intermedia and the elemental 
rate8 only applied ta MTA. Thus, Intermedia witneee Gold a+gUes 
that Ms. $ t r o w  underetood the Amendment to impose elemental r a t e s  
only when MTA w a u  ordered. 

Me. Gold a lso  explained chat ehe directly superviaed Me. Strow 
for 15 month.. Therefore, Me. G o l d  maintained that she warn well 
a w a r e  o f  the circumetaneee and negotiacione of the Amendment. 

Ae evidence of zel lsouth'  E intent, BellSouth witneee S c o l l a r d  
trdtifiedthat BellSouth's Carrier A C C e B B  Billing Syetem (CABS1 w a e  
not capahle of billing a given U E C  in a given state .  ac both 
campeeit4 and elemental ratem. He explained chat, in Florida, 
CABS could either bill an ALEC reciprocal mtnpeneatlon using a 
composite rate etructure or using an elemental rate mtwetuze, but 
n o t  both. Therefore, witnese Scollard claims C h a t  BellSauCh'e 
intent w a a  f v r  only one rate  structure to be in effect. Intermedia 
contends that che system can, at any time, be revieed to provide 
khat capability. 

An addicional evidence. o f  ita intenc. Be113outh witnaes 
Hendrix explained that s t a t e  commiseions had begun atderihg 
BellSoukh to replace composite xatee  with elemental rates in its 
standard Interconnection Agreement. In i t a  brief. Bellsouth noted 
chat t h i e  COmhrieeion required BellSouth to implement elemencal 
ratem into ice intereonneetion agreemente w i t h  AT&T and MCIWorld. a Order No. PSC-96-1579-FOP-TP I"AT&T" Order1 . BeLZSwth 
explained that composite rates were the norm when Incermedia and 
BellSouth uigned their Master Agreemsnt . Bellsouth fu r the r  
explained that when Intermedia tequeeted MTA, BellSouth took thar: 
opportunity co incorporate elemental rates into the agreement. 
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h rceponec, Intermedia witneee t o l d  Pointed out chat 
BellSouth imported only the switching and traneport ratee  into the 
knendmenc, although che AT&T Order  eetabliahed ratce for a number 
o f  other slemente. Intermedia noted that BellSouth newer explained 
the reaeon f e t  importing only the two r r t e a  into the Amendment and 
not the othere. MQ. G o l d  ale0 noced thac the rd ings  in che ATLT 
Order were epecific to the litigant6 in that docket ahd were not 
intanded to apply generically to a11 ALECs. 

In a separate argument, Intermedia vitneea Gold deecribed 
previoue litigation between i t s e l f  and Bellfiouth over the Master 
Agreement, and explained hov that litigation Illuminatee 
Intermedia'e intent with rcepeat to the Amendment. The litigation 
vae ongoing when the amendment negotiatione were in progrcee and 
when the Amendment WPB signed. See Order N o .  PSC 98-1216-FOF-TP, 
ieeued ih Docket No. 971478-TP. on September 15, 199s- The 
litigqcion reeulred from BellSouch's refuoal to pay Intermedia 
reciprocal compeneation Cor craffic originating from a BellSouth 
cuetomer and terminating to ISPe on Infermedia'e network in the 
eame local  calling area. mer $ 7 . 5  million dollare wae at ieeue. 
Intermedia wieacse Qold teetifiad that it "is implaueible" to 
believe, chat Incermcdia wwld  modify the Maater AFeement to 
receive a 60t reduction i n  reciprocal compehaation, vithout 
aettlahsht o f  the oucetanding $1.5 million balance. In addieion. 
witncae Gold noced that at the time the Amendment W ~ Q  eigned, 
Intermedia had already reeolved the Nercrose problem by directly 
trudxing to chat candem. 

AE evidence tha t  BellSouth's incent w a e  che eame ae 
Incermedia'e when they eigned the Amendment, rnternedia's brief and 
wikneae Qold noted chree f a c t s .  F i x a t ,  Bellsouth eonkanued to bill- 
Inzermedia at composite ratee f o r  eeveral mancha af ter  the 
mendmcnt warn eigned. Second, BellSouth wae required to provide 
aummaries of the Amendmenr upon filing in Georgia and North 
Carolina. The eummariee sa id  nothing abokt elemental ratee 
replacing cempoeite ratee globally. The eummarieq only mentioned 
chat MTA would be made available. The summary f o r  North Carolina 
et a t e d  : 

O n  Qctobek IO, 1996;, the Commission approved and 
interconnection agrcctncnt between BellSouth and I C I .  I 
enclose an amendmenr: to that agreement that providme for 
Mulciple Tandem Lrceee. 

The eurnmary far Georgia stated: 

This Amendmenc reflects that  BellSauth will, upon 
request, provide and Intormedia w i l l  accept and pay fct, 
Mulclple Tandem A C C ~ E ~ ,  otherwise referred to an Single 
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Point of Interconnection. . . A l l  ocher provieions of t h e  
Interconnection kgreement, dated July 1. 1996. shall  
yemain in full force and effelt. 

Intermedia contende that a global rate change ie far more 
significant than provieioning MTA upon request. and if BellSouth’s 
i n t e n t  w a a ,  in f a c t ,  a global rate change, the filinge would have 
reflected t h a t .  

Third, Intermedia’s brief exTlained that in Qeorgia, under a 
federal court order c n  make dapae i t s  into the c6upt’s registry of 
the amounts invoiced by Intermedia for ISP traff ic ,  BellSouth made 
depooita after the execution of the mcndment baaed on the 
‘composite rates. This conflicts with BellSauth’e c l a i m  that the 
reduced elemencal race4 were in effect atartinq June 1998 for all 
local  traffic in a l l  ocher scatee. 

BellSouth aleo makm argumente regarding billing 
inconeLetcncics. BcllScYath e l l i t i t e d  testlhony frotn Intermcdla 
witneee Gold that Intermedia never came to BellSouth after the 
Amendment queetioning why BellSouth van billing Tntennedia the 
elemental ratee .  BellSouth c la im t ha t  a8 of June 1998, they 
billed Intermedia ueing the elemental ratee,  making the inveicee to 
Incermedia 2 0  to 30t l e e o  than they had been p r i o r  to the 
Amendment 

The record debanetrateu chat after the execution o f  the 
Amendment there was eome correepondence between the parties 
regarding ratee and billing. The carreapondance i s  cantained in 
Exhibik 4 of the record and V ~ B  proffered by BellSouth. On June 4, 
2 9 9 8 ,  one day after t he  Amendment vae signed, BellSouth sent 
Intermedia a letter reeponding to an inquiry abeut a poseiblt error 
in an end office ewitching r a t e .  BellSouth claims that the letter 
made it apparent that tatea had, at least, been diecuesed during 
the negetiatione of the Amendhe%. Intermedia w i t n e e e  Gold agreed, 
but made clcar thac the lecter did not e*y or contemplate that MTA 
w a s  ever implemented. Intermedia never responded to the letter. 

On Mqrch 3, 1999, Bellsouth Bent Intermedia ahother letter 
noticing ice miecake in the end affiec ewitching rate and 
indicating to Intermedia that the coxrect rate should be $ 0 . 0 0 2 .  
BellSouth a l e o  indicated in the letter that it would be back 
billing t h i o  correctcd rate t o  June 3 ,  1398, since that rate should 
hqve heen i a  sffect at the same time ae t he  HTA Amendment. 

In a letcar dazed Maroh 2 5 .  1999, Intermedia reapandad co 
BellSouth’B March 3rd letter, acating that while Intermedia VGE 

open to the rate carrectian, InCermcdia w a B  confuecd by BcllSQuth’e 
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statement about back billing Intermedia' e invoicta uuihg t he  
elemental ratee einee Intermedia had not implernonced W A .  

On April 2 ,  1999, BellSDuth explained to Intermedia, in a 
letter, that pureuant to the Amendmmt, the elemental ratee in the 
Attachment apply to all local t r a f f i c ,  regardless of whether e x  not 
MTA had been provided. htormcdia f i l e d  thie complaint with the 
Commiesion on October 9 ,  1999. 

Upon coneideratien, I € i d  that elemental raCea eholrld be 
applicable for transport and cermination of all local traffic, in 
a l l  U T W ,  regardleea of whether MTA oae ordered and provided. 

Firet, while wicnese Thomae testified that Intermedia was 
direct trunked to all applicable tandems in Florida prior to the 
eigninq of the amendment, the record ehowa that this wae not the 
caoe in Georgia. In*ced, witneee Thoman teetified that Intemedia 
repeated En WTA anendmenc to the Agreement which wag regional, 
while also  inveetigating other optione EO allow ite ruetomere to 
call exshangae subtending the N-rarosa, Georgia tandem. In 
addition, Intermedia witneee Thamae wd BellSouth witneee Milner 
agree that m A  may be used to alternate route traffic. Thus, even 
with direct trunkins to all applicabla tandems, Intermedia might 
still have had an intereet in MTA. Consequently, I find t h a t  
Intermedia could have knowingly entered into an amendment which 
required elemental rates for all lccal craffia, even Lhough thin 
conecituted a eignificant reduction in reciprocal campeneation 
revenue. 

second, BellGouth wicneee Hendrixparticipated innegociatione 
and signed the agreement, while the Intermedia vitnemmem were not 
involved in Che proeeea. As a result, I believe that the teetimony 
of witnecs Hendrix must be given more weight, particularly eince 
hiia inte-recacion appears to be supported by the above mentioned 
eireumstancee in Geergia a t  the time and the poesible w e  of MTA 
for alternate routing. 

Third, I find that tho language of the agreement:, while 
somewhat ambigueus, i m  more conaietent with BellSouth'e 
interpretation. If the etatement in che Amendment which reade 
"(tlhe Parties agree to bill Local traffic at the elemental ratee 
specified in Attachment a,' waa intended to apply only in the MTA 
context, thle dependency should have been c lear ly  stated;  it wae 
not. The earn* ie f r Q c  fop the etatement in the Amendment which 
reads "(tlhis amendment will result in reciprocal compeneation 
being paid between the Partiee baeed on the elemental race8 
epecified in At:aehmene A , '  I find that a more reaeonable 
interpretacion is that che etatement wan deeigaed te ehow that  the 
ratee had generic applicability to all local traffic, n o t  merely 
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for l o c a l  traffic in thoclc LATAs where MTA wae rewested and 
pravided 

Finally, this conclusion is coneietcnt with Bell$eufh wicaeee 
Sdollard'a testimony regarding CABS. The witness alleqee that C W S  
doee not have the capability to bill based on the manner in which 
calle are routed.  It would be avkwkkd to bill local traffic in one 
U T A  differently from local traff ic  in amther LATA, bihce thie 
would neceeeitate comparing originating and terminating telephone 
numbem (area code and prefix) to determine the U T A .  In addition. 
local traffic can be interLATA, vhioh raiaes the queetion of which 
rate(s) w o u l d  apply if MTn kae been prwided in one LATA and not 
the other 

v. C U n @ l ~ i ~  

Theae proeecdinge have been conducted pureuant e o  the 
diroetivae and cr i ter ia  of Sections 251 and 2 5 1  of the A c t .  Thie 
decieion is coneietest w i t h  the t e m a  ef Section 251, the 
provieione of the FCC's implementing Rulee that have not been 
vacaced, and the applicable pravieione of Chapter 3 6 4 ,  F101~ic1a 
S c a t c k e e .  

Saeed on the foregoing, it ie therefore 

ORDERED by tho Florida Public Service Commiseian that 
clrmcncal r a t e e  ehsll apply to transport and termination of all 
local Kraffic, in all LATAe, regardleee & whether Bel lSouth  
Tolecommunicatione, Inc. provieione multiple tafidetn acceee to 
Inremedia Ccmmunicatione, 1r.c. IC ie further 

ORDERED that BellSouth'e Post-Hearing Motion to Strike is 
granted. It is further 

ORDERED that parayraphe one, TWO, five and eix of the Foreward 
to Intermedia'e lace-filled E d i h i b i t  20 are stricken f tem the record 
of thie pkoeeeding. It is fur ther  

ORDERED char thie c2ocket ehall be c losed .  

By ORDER of the Florida public 6erJiOe commiesion thie 14th 
day o f  EeatPmbar, m. 

SLANCA S .   BAY^, Director 
Divioion of Records and Rep-YtLnq 

By! e/ Kay F l W  
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Kay Flynn, chief 
Bureau of Reoorde 

Thie is a facsimile copy .  A signed 
of the order may be obtained by 

c= '"Pf: ing 1-850-413-6770.  
( S E A L )  

MKS 

NoTIPE OF FURTI3 ER P-NOS OR J U 1 3 f G U L R L U H  V 

The F l o r i d a  Public Service Commiemion io required by Section 
1~0-569(11, Florida S t a t u t e r a ,  te not i fy  parciee o f  any 
adminietrativs hearing or judicial  review of Comrnieeion orders that 
i a  available under gectione 120.57 or 120.68, Florida Stawcce, aa 
vel1 ae the proccdurco and time l i m i t a  that apply. Thie notice 
should net be caaecmcd te m e a n  all r t a e e c a  for an adminietrativc 
hearing or judicial  review will be granted or reault in the r e l i e f  
eought . 

Any party advcreciy affected by the Commiseion'o final action 
i n  t h i e  matter may re44emt: 1) receneideratlcln of the decieim by 
filing a motion for reconsideration with the Director, Divislon of 
Rec-rda end Reportiiag, 2540  Shumard Oak Boulevard, Tallahaueee. 
Florida 32399-0850, within f i f t e e n  (151 daye of the 1EEUanCe of 
thSe order in the form prescribed by Rule 25-22.060, Florida 
Adminiacracive Code; e r  21 judicial r e v i e w  Sh Federal district 
oourt pursuant to the Federal Tc1ecomunications Lct of 1996, 47 
U.6.C. B 252(tI ( 6 1 .  
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