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PARTICIPANTS : 

JAMES D. BEASLEY, AuSley & MCMUllen, 

MARLENE STERN, on beha l f  O f  t he  COmm 

J I M  BREMAN, Commission S t a f f .  

o f  Tampa E1 e c t r i  c Company. 

s t a f f .  

STAFF RECOMMENDATION 

Issue 1: IS Tampa E1 e c t r i  c company's p a r t i  c u l  a t e  
Emission Min imizat ion and Mon i to r ing  Program (PM 
Program) e l i g i b l e  fo r  cos t  recovery through t h e  ECRC? 
Recommendation : Yes. 

Issue 2: IS Tampa E l e c t r i c  company's Reduction o f  
Ni t rogen oxide Emissions Program a t  B ig  send u n i t s  I,, 
2 ,  and 3 (NOX Program) e l i g i b l e  f o r  cos t  recovery 
through t h e  ECRC? 
Recommendation : Yes. 

Issue 3:  Should t h i s  docket be closed? 
Recommendation : Yes. Thi  s docket should be c losed 
upon issuance o f  a consummating order  unless a person 
whose subs tan t ia l  i n t e r e s t s  are a f fec ted  by t h e  
proposed agency a c t i o n  f i l e s  a p r o t e s t  w i t h i n  2 1  day!; 
o f  the  issuance o f  t he  proposed agency a c t i o n  order .  
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CHAIRMAN DEASON: I t e m  41. 

MS. STERN: I tem 41 i s  s t a f f ' s  

recommendation on TECO'S p e t i t i o n  f o r  cos t  

recovery through the  Envi ronmental Cost Recoveiry 

clause. 

CHAIRMAN DEASON: Okay. M r .  Beasley, a re  

you here t o  make a presentat ion o r  answer 

questions? 

MR. BEASLEY: commissioners, James D. 

Beasley w i t h  the  law f i r m  o f  Ausley & McMullen., 

represent i  ng Tampa E l e c t r i  c Company. With me .i s 

Diedra A. Brown, who i s  the  D i r e c t o r  o f  

Regulatory A f f a i r s  f o r  Tampa E l e c t r i c .  we are 

i n  f u l l  agreement w i t h  the  s t a f f ' s  

recommendation and are here on ly  i f  you have any 

questions f o r  us. 

CHAIRMAN DEASON : Very We1 1 . 
commi ssioners, questions? 

COMMISSIONER JACOBS: There was a quest io l i  

t h a t  I had on t h i s .  I t ' s  m y  understanding t h a t  

we're on ly  v o t i n g  here t o  determine t h e  

e l i g i b i l i t y  o f  these costs  and t h a t  w e ' l l  l o o k  

a t  t he  actual  amounts l a t e r  i n  the  recovery 

docket. 

MR. BREMAN: Tha t ' s  c o r r e c t .  They w i l l  be 
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audi ted.  

COMMISSIONER JACOBS: okay. Now, t h e  issue 

i s ,  t he re  was a compliance t h a t  was requ i red  

based on standards t h a t  were s e t  f o r t h  i n  t h e  

a c t i o n  t h a t  was f i l e d  by t h e  fede ra l  agency. 14s 

I understood i t  a t  t h a t  t i m e ,  the  company was 

under compliance, o r  arguably under compliance 

w i t h  t h e  p r o v i s i o n  t h a t  app l i ed  t o  i t .  IS t h a t  

co r rec t?  There was an argument about whether 

I understand the re  was a p o i n t  o f  d ispu te .  

MR. BREMAN: The d ispute  was over t h e  

d e f i n i t i o n  o f  a m o d i f i c a t i o n  t o  a power p l a n t .  

COMMISSIONER JACOBS: R ight .  

MR. BREMAN: And t h e  EPA and t h e  DEP argued 

i n  t h e  terms t h a t  o l d  power p l a n t s  should 

conform t o  new requirements when they  become 

modi f ied.  E s s e n t i a l l y ,  these new p r o j e c t s  

achieved t h a t  same end. 

COMMISSIONER JACOBS: NOW, s e t t i n g  as ide 

tha t  d ispute ,  when t h e  company decided t o  b r i n g  

these p l a n t s  i n t o  compliance, t h e  standard t h a t  

they  agreed t o  adopt, i s  t h a t  what t h e  l a w  a t  

t h a t  t ime requi red i n  terms o f  t he  emission 

requirements and technology, o r  d i d  they  agree 

t o  something i n  the  consent decree t h a t  was 
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above and beyond what was provided by law a t  

t h a t  t ime? 

MS. STERN: A r e  you asking what TECO agreed 

t o  i n  i t s  consent decree and how t h a t  compares 

t o  the  law a t  t h e  t ime t h e  consent decree was 

signed? 

COMMISSIONER JACOBS: R igh t .  

MS. STERN: I b e l i e v e ,  and I hope TECO 

co r rec ts  me i f  I ' m  wrong, t h a t  t h e  consent 

decree imposes more s t r i n g e n t  standards t h a t  t he  

Clean A i r  Act  would have, because under t h e  

Clean A i r  Act ,  those p l a n t s  were grandfathered, 

meaning t h a t  they d o n ' t  have t o  meet  a l l  t he  

requirements t h a t  newer p l a n t s  have t o  meet. 

But once the re  was t h i s  a l l eged  v i o l a t i o n ,  I 

gather i t  i s  t h e  p o l i c y  somehow a t  t h e  EPA t h a t  

i f  you have a c e r t a i n ,  you know, type  o f  

v i o l a t i o n ,  what you do -- i f  they  l i t i g a t e d  

and went t o  c o u r t ,  t h e  remedy would be come 

compliance, l o s e  your g randfa ther ing  s t a t u s  

come i n t o  compliance w i t h  what app l i es  t o  a 

p l a n t s .  

And what TECO e s s e n t i a l l y  agreed t o  i n  

set t lement  agreement was, "we ' 11 come i n t o  

i t  

i n'to 

ansd 

1 

i t s  

compliance, meet the  compliance standards o f  t h e  
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newer p lan ts .  we d o n ' t  want t o  l i t i g a t e  t h i s ,  

and we t h i n k  we' re  going t o  l o s e  t h e  

grandfather ing s ta tus  u l  t imate' ly anyway. we 

t h i n k  t h a t ' s  going t o  be phased o u t  o f  t h e  c lean 

A i r  Act ."  

COMMISSIONER JACOBS: okay. Tha t ' s  a11 t h e  

questions I have. 

CHAIRMAN DEASON: okay. ' I S  t h e r e  a mOtiOIl? 

COMMISSIONER BAEZ: I j u s t  have one 

quest ion.  The two, t h e  consent decree and t h e  

f i n a l  judgment, are they  -- i n  r e l a t i o n  t o  each 

o ther ,  do they over lap,  do they complement, o r  

i s  one wrapped around t h e  other? I guess t h e  

federa l  -- does t h e  f e d e r a l  wrap around t h e  

s ta te?  

MR. BREMAN: which takes precedence? I s  

t h a t  your quest ion? 

COMMISSIONER BAEZ: Not which takes 

precedence. I f  I understand MS. S te rn ' s  

statement, they 've  decided t o  comply w i t h  t h e  

more s t r i n g e n t  o f  t h e  two, b u t  are t h e r e  place's 

i n  the  two judgments where -- 

MR. BREMAN: There's s u b s t a n t i a l  over lap ,  

and the re  i s  some h igher  l e v e l  o f  degree o f  

s p e c i f i c i t y  i n  t h e  consent decree. A l a y  perslon 
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would say i f  you comply w i t h  the  consent decree, 

you c e r t a i n l y  comply w i t h  the  o ther  one. 

COMMISSIONER BAEZ: A1 1 r i g h t  . And t a k i  ng 

t h a t  i n t o  considerat ion,  a r e  the re  economi es 

picked up i n  the  costs t h a t  are t r y i n g  t o  be 

recovered i n  complying w i t h  one versus complying 

w i t h  the  o v e r a l l ,  o r  i s  t h a t  no t  even a 

question? 

MR. BREMAN: I t h i n k  the re  are c e r t a i n  

d i f fe rences  between the  two sett lements,  f o r  . 
example, something t h a t ' s  n o t  on t h e  t a b l e  f o r  

us,  f o r  t he  dec is ion  today, regarding some 

expense l e v e l s  t h a t  they must i n c u r  up t o  a 

c e r t a i n  amount. Those amounts are d i f f e r e n t  

between the  two sett lements,  and the  consent 

decree tends t o  have h igher  amounts. Therefore,  

i f  you comply w i t h  t h e  consent decree, you would 

tend t o  overshadow t h e  consent f i n a l  judgment 

w i t h  t he  D E P .  

COMMISSIONER BAEZ:  Thank YOU. 

COMMISSIONER JACOBS: I do have one more 

quest ion k ind  o f  n l i n e  w i t h  t h a t .  

when we look  a t  t h i s  standard t h a t  we've 

t r a d i t i o n a l l y  observed t h a t  says t o  comply w i  t lh 

a governmentally imposed envi ronmental 
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r e g u l a t i o n ,  have we looked a t  -- does t h a t  

d e r i v e  from something i n  t h e  s t a t u t e ,  o r  i s  i t  

-- i t ' s  p r e t t y  much p e r t a i n i n g  t o  t h e  government 

ac t i ons  towards t h e  company, i s n ' t  i t ?  

MR. BREMAN: I t ' s  i n  t h e  d e f i n i t i o n s  o f  t he  

s t a t u t e ,  366.8255, and i t ' s  ( l ) ( c )  i n  t h e  

d e f i n i t i o n s .  

MS. STERN: And t h e  d e f i n i t i o n  i n c l u d e s  

orders,  and t h i s  i s  r e a l l y  an order .  

COMMISSIONER JACOBS : M r  . chai  rman , t h i s  :i S 

an i n t e r e s t i n g  issue.  I t h i n k  the  record  on 

t h i s  i s  n o t  f o r  any p a r t i c u l a r  debate o r  

d ispu te .  The concern I had i s  -- I b e l i e v e  t h e  

ac t i ons  taken were t o  b r i n g  the  company i n t o  

compliance, and w e ' l l  g e t  t o  l ook  a t  t o  what 

ex ten t  t h e  cos ts  i n c u r r e d  were  t h e  b e s t  -- I 

s t r u g g l e  w i t h  t h i s ,  because the  thought  occurs 

t o  me, a re  we go ing t o  have t o  s i t  here again? 

That r e a l l y  i s  m y  concern. Th is  a c t i o n  I d o n ' t  

t h i n k  i s  any th ing  t h a t  we could take  any 

p a r t i c u l a r  d i spu te  w i t h ,  b u t  I ' m  a f r a i d  t h a t  we 

may be s i t t i n g  a t  t h i s  debate, a t  t h i s  

d i  scussi on again . 
And i f  t h a t  i s  t h e  case, are we go ing t o  

have basi  c a l l  y t h e  p l  a t e  handed t o  us agai n? 

ACCURATE STENOTYPE REPORTERS, I N C .  



F- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

9 

And i t  w i l l  be very d i f f i c u l t  f o r  me t o  cont inue 

through t h i s  process i f  we're going t o  cont inue 

t o  see standards imposed f o r ,  b a s i c a l l y  what I ' m  

hear ing today, guaranteed recovery t h a t  we have 

ve ry  1 i ttl e vo ice  i n determi n i  ng t h a t ,  because 

i f  -- the  company would have looked t o  p lan  ou t  

f o r  what they saw the  l a w  t o  be, and I would 

have thought t h a t  we would have t r i e d  t o  adopt 

and embrace a p o s i t i v e  p lanning procedure t h a t  

would a l l ow  these costs  t o  be managed b e t t e r .  . 

But when they come up l i k e  t h i s  and r e a l l y  

o f f  o f  f l u i d  i n t e r p r e t a t i o n s  o f  t h e  l a w ,  we have 

ve ry  l i t t l e  we can do on the  back end t o  

s c r u t i n i z e  t h a t .  And I ' m  s t r u g g l i n g ,  because we 

have t o  f i g u r e  ou t  a b e t t e r  way o f  doing t h i s .  

I d o n ' t  know how t h a t  i s .  But w e  c a n ' t  ge t  t o  

t h e  back end and t r y  and f i g u r e  ou t  how t o  

s c r u t i n i z e  these costs ,  because we have ve ry  

1 i ttl e 1 eeway o r  f l  e x i  b i  1 i t y  i n doi  ng t h a t .  

yeah, we can do some scrubbing on t h e  numbers -- 

t h a t ' s  a pun on words, by the  way. 

But i n  m y  mind, we have t o  pursue a b e t t e r  

rou te  o f  doing t h i s ,  and I d o n ' t  know how w e  do 

t h i s .  I t  may take some discussions w i t h  t h e  

fede ra l  agencies and ourselves.  But we need t o  

ACCURATE STENOTYPE REPORTERS, I N C .  
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f i g u r e  ou t  h o w  no t  t o  g e t  t o  t h i s  p o i n t  t o  t r y  

t o  manage these c o s t s  on t h e  back end. And 

t h a t ' s  r e a l l y  my  concern, one o f  t h e  th ings  I 

w a n t e d  t o  r a i s e  i n  t h e  docket .  

Having s a i d  t h a t ,  I don ' t  t h i n k  t h a t  I 

w o u l d  oppose today s t a f f ' s  recommendation absent 

r a i s i n g  t h a t  red f l a g .  

CHAIRMAN DEASON: okay. I s  t h a t  a m o t i o n  

then t o  approve s t a f f ' s  r e c o m m e n d a t i o n ?  

COMMISSIONER JACOBS: I so move. 

COMMISSIONER JABER: second. 

CHAIRMAN DEASON: I t ' s  been m o v e d  and 

seconded. A l l  i n  favor say aye. 

COMMISSIONER JACOBS: Aye.  

COMMISSIONER BAEZ: Aye. 

CHAIRMAN DEASON: Aye. s h o w  then t h a t  

s t a f f ' s  r e c o m m e n d a t i o n  on I t e m  41 i s  approved. 

(concl u s i  on o f  cons ide ra t i on  o f  I t e m  41.) 
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CERTIF ICATE OF REPORTER 

STATE OF FLORIDA) 

COUNTY OF LEON ) 

I, MARY ALLEN NEEL, do hereby c e r t i f y  t h a t  t h e  

fo rego ing  proceedings were taken be fo re  me a t  t h e  t i m e  

and p lace t h e r e i n  designated; t h a t  my shorthand note!; 

were  t h e r e a f t e r  t r a n s c r i b e d  under my superv i s ion ;  and 

t h a t  t h e  foregoing pages numbered 1 through 10 a r e  a 

t r u e  and c o r r e c t  t r a n s c r i p t i o n  o f  my s tenographic  

notes.  

I FURTHER CERTIFY t h a t  I am n o t  a r e l a t i v e ,  

employee, a t to rney  o r  counsel o f  any o f  t h e  p a r t i e s ,  

o r  r e l a t i v e  o r  employee o f  such a t t o r n e y  o r  counsel ,  

o r  f i n a n c i a l l y  i n t e r e s t e d  i n  t h e  a c t i o n .  

DATED T H I S  23rd day o f  October, 2000. 

100 sal& c o u r t ’  
Tal lahassee, F l o r i d a  32301 
(850) 878-2221 
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