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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Investigation into appropriate
methods to compensate carriers for
exchange of traffic subject to Section 251
of the Telecommunications Act of 1996.

Docket No. 000075-TP
(Phase II)

Filed: September 25, 2002

AT&T COMMUNICATIONS OF THE SOUTHERN STATES, LLC,
TCG OF SOUTH FLORIDA AND AT&T BROADBAND
PHONE OF FLORIDA, LLC (FORMERLY
KNOWN AS MEDIAONE FLORIDA TELECOMMUNICATIONS, INC.)
MOTION FOR RECONSIDERATION

Comes now, AT&T Communications of the Southern States, LLC, TCG of South Florida
and AT&T Broadband Phone of Florida, LCC (formerly known as MediaOne Florida
Telecommunications, Inc.) hereinafter (“Movants™), by and through undersigned counsel, and
pursuant to Rule 25-22.060, Florida Administrative Code respectfully moves for the Florida Public
Service Commission (“Commission”) to reconsider the hereinbelow identified portions of Order No.
PSC-02-1248-FOF-TP, issued in this docket on September 10, 2002.

1. On September 10,2002, in Order No. PSC-02-1248-FOF-TP, the Commission issued,
its Order on Reciprocal Compensation (the “Order”). Among other issues, the Order addressed the
circumstances under which a carrier is entitled to reciprocal compensation at the tandem
mterconnection rate (the tandem interconnection rate issue), and the proper rating of calls terminated

to end users outside the local calling area in which their NPA/NXXs are homed (the virtual

NXX/FX issue).
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2.

BACKGROUND

On July 5, 2001, the Commission commenced its hearing in Phase II of the instant

docket and the parties presented their testimony and evidence regarding Issues 12 and 15, which

state as follows:

3.

Issue 12(a):

Issue 12(c):!

Issue 15(a):

Issue 15(b):

Pursuant to the Act and FCC’s rules and orders, under what
condition(s), if any, is an ALEC entitled to be compensated at the
IILEC’s tandem interconnection rate?

Pursuant to the Act and FCC’s rules and orders, under either a 1-
prong or 2-prong test, what is “comparable geographic area?”

Under what conditions, if any, may carriers assign telephone numbers
to end users physically located outside the rate center in which the
telephone number is homed?

Should the intercarrier compensation mechanism for calls to these
telephone numbers be based upon the physical location of the
customer, the rate center to which the telephone number is homed, or
some other criterion?

On August 11, 2001, the parties in the docket filed with the Commission their post-

hearing briefs and addressed the above issues. On November 21, 2001, Commission staff filed its

recommendations to the Commission. At the Agenda Conference on December 5, 2001, the

Commission addressed the above issues and orally voted its decision regarding the issues. Due to

a request from the Commission that the parties continue to address the definition of “local calling

area” and the impact of a “bill-and-keep” intercarrier compensation regime in Florida, the

Commission did not issue its final order regarding Issues 12 and 15 above until September 10, 2002.

'Tssue 12(b) concerned “similar functionality” and on September 12, 2002, the
Commission issued Order No. PSC-02-1248 A-FOF-TP withdrawing its decision regarding
“similar functionality.”



THE TANDEM INTERCONNECTION RATE ISSUE
4, In Issue 12, the Commission was asked to determine what constitutes a “comparable
geographic area” when deciding whether an ALEC is entitled to the tandem interconnection rate
pursuant to “the Act and FCC'’s Rules and orders.” That is, the Commission was asked to interpret
the requirements of the Telecommunications Act, FCC rules, and FCC orders. 47 C.F.R. 51.711
specifically addresses the circumstances under which an ALEC is entitled to the tandem
interconnection rate and states, in pertinent part:

Where the switch of a carrier other than an incumbent LEC serves a
geographic area comparable to the area served by the incumbent
LEC’s tandem switch, the appropriate rate for the carrier other than
an incumbent LEC is the incumbent LEC’s tandem interconnection
rate. (Rule 51.711(a)(3)).

In the Order, the Commission noted that:

“the debate [concerning whether a carrier serves a geographic area
comparable to the area served by the ILEC’s tandem switch] revolves
around whether this word [”serves”] means an ALEC is actually
providing service to a particular number of geographically disbursed
customers in that area, or simply capable of providing service to
customers throughout the area. (Order, p. 14.)

In conclusion, the Commission held:

We find that a “comparable geographic area” pursuant to FCC Rule
51.711, is a geographic area that is roughly the same size as that
served by an ILEC tandem switch. We find that an ALEC “‘serves”
a comparable geographic area when it has deployed a switch to serve
this area, and has obtained NPA/NXXs to serve the exchange within
this area. In addition, we find that the ALEC must show that is
serving this area either through its own facilities, or a combination of
its facilities and leased facilities connected to its collocation
arrangements in ILEC central offices. (Order, p. 20).



5. The Commission, however, erroneously placed more onerous burdens on ALECs to
establish that they are entitled to the tandem interconnection rate than is required by FCC rules. For
example, the Commission stated that it is appropriate for an ALEC to provide a list of the
NPA/NXXs that an ALEC has opened to show that it is prepared to serve customers in specific rate
centers. (Order, p. 18). Additionally, an ALEC is required to make a showing of its actual capability
to serve those customers. (Order, p. 18). The Commission further rejected the ALEC request that
UNE-P be included in the criteria established for demonstrating geographic comparability. In doing
so, the Commission held that the UNE-P is a combination of UNEs (loop/port combination) in which
the ALEC would utilize the ILEC’s local switching as an unbundled network element; and since an
ALEC would not be performing a switching function when providing service via UNE-P the
Commission refused to consider the use of UNE-P as a qualification for service to a comparable
geographic area pursuant to Rule 51.711. (Order, p. 14).

6. In short, the Commission now demands a much more detailed demonstration of an
ALEC’s network ability than do the FCC rules and orders it was interpreting for an ALEC to be
entitled to the tandem interconnection rate.

7. In the Order the Commission expressed concern regarding a dearth of direction from
the FCC regarding Rule 51.711. In fact, the Commission stated:

Absent any direction from the FCC regarding what they meant by the
word “serves” as contained in FCC Rule 51.711 we believe ...
Order, p. 17 (emphasis supplied).

8. The Movants respectfully assert that the FCC has given the state commissions full
and accurate direction regarding Rule 51.711 and has recently resolved any ambiguity regarding
what is meant by the word “serves” in FCC Rule 51.711. As discussed below, it is now clear
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pursuant to the Act and FCC rules and orders, that an ALEC is entitled to reciprocal compensation
at the tandem interconnection rate if its switch is capable of serving customers in areas
geographically comparable to the area served by the ILEC’s tandem. It is equally clear that in order
to prove that its switch “serves” such an area, an ALEC need only present evidence relating to the
capability of its switch to serve the area. ALECs need establish nothing more. Therefore, Movants
respectfully request that the Commission reconsider the Order as it relates to Issue 12 and enter an
Order consistent with the FCC’s clear direction regarding the ALECs’ entitlement to the tandem
interconnection rate.

9. The FCC has recognized that the costs of transport and termination are likely to vary
depending on whether traffic is routed through a tandem switch or routed directly to an end-office
switch. In re: Implementation of the Local Competition Provisions in the Telecommunications Act
of 1996, First Report and Order, FCC 96-325, CC Dockets 96-98, 11090 (1996). It concluded
therefore that states may establish different transport and termination rates for tandem-routed traffic
that reflect the additional costs associated with the tandem switching. The FCC also recognized
however, that new entrants may employ network architectures or technologies different than those
employed by the ILEC. Thus, the FCC adopted Rule 51.711 establishing that ALECs are entitled
to the tandem interconnection rate on a showing that their switch serves a geographic area
comparable to the area served by the incumbent LEC’s tandem switch.

10. In 2001, the FCC clarified that in order to receive the tandem interconnection rate
pursuant to Section 51.711(a)(3), an ALEC need only demonstrate that it serves a geographic area
comparable to the incumbent LEC. Developing a Unified Intercarrier Compensation Regime, CC
Docket No. 01-92, Notice of Proposed Rulemaking 16 FCC Red. 9610, 9648, § 105 (2001)
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(Intercarrier Compensation NPRM).

11.  Recently, on July 17, 2002, the FCC issued an Order resolving three petitions for
arbitration of interconnection agreements between Verizon-Virginia, Inc. and AT&T, WorldCom
and Cox Telecom. Petitioner WorldCom, Inc. pursuant to Section 252(e)(5) of the Communications
Act for Preemption of the Jurisdiction of the Virginia State Corporation Commission regarding
Interconnection Disputes with Verizon Virginia, Inc., and for Expedited Arbz’tration, CC Docket Nos.
00-218 at et. al., Memorandum Opinion and Order, Da. 02-1731 (2002) (“FCC Consolidated
Virginia Arbitration Order”), a copy of the pertinent portions of which are attached hereto as
Attachment 1.2 The FCC Consolidated Virginia Arbitration Order clearly established the quantum
of evidence necessary for an ALEC to prove that its switch serves a geographic area comparable to
the ILEC’s tandem switch, and therefore entitle the ALEC to receive the tandem interconnection
rate. In the FCC Consolidated Virginia Arbitration Order, as in the instant docket, Verizon argued
that competitive LECs must demonstrate that their switches are actually serving, rather than merely
capable of serving, a geographic area comparable to that of Verizon’s tandem.> Verizon also argued
that the petitioners in that case failed to offer evidence about the geographic scope of service, and
instead merely offered evidence purporting to show that their end-office switches were capable of

serving areas comparable to Verizon’s tandem switches.* The FCC expressly rejected Verizon’s

2Although interconnection arbitrations are typically handled by state utility commissions,
the Virginia State Corporation Commission declined to arbitrate as required by 47 U.S.C.
§242(c) and thus was preempted by the FCC upon request by AT&T, WorldCom and Cox
Telecom pursuant to 47 U.S.C. §252(e)(5).

1. at 308.

Id. at §308.



demand that its competitors prove the actual geographic scope of their customer bases in addition
to the capability of their switches. The FCC instead adopted AT&T and WorldCom’s proposals that
entitlement to the tandem interconnection rate must be based on switch capability alone:

We agree ... that the determination whether a competitive LEC’s
switch “serves” a certain geographic area does not require an
examination of the competitor’s customers base. Indeed, Verizon has
not proposed any specific standard for AT&T and WorldCom to
prove that they are actually serving a geographically dispersed
customer base. The tandem rate rule recognizes that new entrants
may adopt network architecture different from those deployed by the
incumbent; it does not depend on how successful a competitive LEC
has been in capturing a ‘“geographically dispersed” share of
incumbent LEC’s customers, a standard that would penalize new
entrants. We agree. . . that the requisite comparison under the
tandem rule is whether the competitive LEC switch is capable of
serving a geographic area that is comparable to architecture served
by the incumbent LEC’s tandem switch. We find, moreover, that
Verizon appears to concede that the AT&T and WorldCom switches
satisfy this standard. Id. at 309, emphasis added.

Importantly, the FCC expressly announced that evidence regarding switch capability was the
only evidence necessary to entitle the ALEC to the tandem interconnection rate:

In its brief Verizon states “at best, [AT&T] has shown that its
switches may be capable of serving customers in areas geographically
comparable to the area served by Verizon’s tandem,” and ([a}s with
AT&T [WorldCom] offered only evidence relating to the capability
of its switches.” As we explain above, such evidence is sufficient
under the tandem rate rule and Verizon fails to offer any evidence
rebutting the evidence provided by the petitioners. Id. at 309,
emphasis added.

12.  Therefore, as illustrated in the FCC’s recent holding in FCC Consolidated Virginia
Arbitration Order, an ALEC is entitled to reciprocal compensation at the tandem interconnection
rate if its switch is capable of serving an area comparable to the ILEC’s tandem switch. Further, the
only evidence that an ALEC need submit to be entitled to reciprocal compensation at the tandem
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interconnection rate is evidence relating to the capability of its switch to service such an area.

13.  In making its decision, the FCC applied the plain language of the existing rule, and
declined Verizon’s request to engraft onto Rule 51.711 the additional requirements urged by
Verizon. The FCC stated that requiring evidence of switch capability alone is “consistent with the
FCC’s rule” whereas requiring additional evidence is not.

14.  This Commission’s decision erroncously placed evidentiary requirements on ALECs
that are not consistent with federal law. In so doing, the Commission overlooked or misapplied the
requirements of federal law. The FCC has pre-empted the issue of tandem rate entitlement and this
Commission therefore is not free to require ALECs to meet a greater burden than that set by the
FCC.

15. Movants believe that the FCC’s recent holding in its Consolidated Virginia
Arbitration Order has laid Issues 12(a) and 12(c) to rest. Movants request that the Commission
reconsider its Order as it relates to Issues 12(a) and (c) and either declare those issues moot in light
of the FCC Consolidated Virginia Arbitration Order or adopt the FCC’s finding that “in order to
qualify for the tandem rate, a competitive LEC need only demonstrate that its switch serves a
geographic area comparable to that of the incumbent LEC’s switches”. “Evidence relating to the
capability of [the competitor’s switch” is sufficient to provide entitlement to the tandem rate. Id. at
4309.

THE VIRTUAL NXX/FX ISSUE

16. In Issue 15(a), the Commission was asked to determine under what conditions carriers
may assign telephone numbers to end users physically located outside the rate center in which the
telephone number is homed. In Issue 15(b) the Commission was asked to determine whether
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intercarrier compensation for such calls should be based upon the physical location of the calling and
called parties or upon a comparison of the NPA/NXXs assigned to them. In deciding these issues,
the Commission rejected the ALEC’s position that jurisdiction of traffic should be determined based
upon the NPA/NXXs assigned to the calling and called parties. Instead, the Commission
erroneously concluded that intercarrier compensation for calls to both virtual NXX and FX
customers should be based upon the end points of the particular call, and not based on the NPA/NXX
assigned to the number. (Order, p. 30). This ruling irreparably harms the ALECs especially in light
of the Commission’s admission that presently, throughout the industry, parties rate the jurisdiction
of intercarrier traffic by looking at the NPA/NXXs to determine if a call is local or toll. (Order, p.
30).

17.  The Commission also concluded that calls terminated to end users outside the local
calling area in which their NPA/NXXs are homed are not local calls for purposes of intercarrier
compensation, and held that carriers should not be obligated to pay reciprocal compensation for this
traffic. (Order, p. 33).

18.  Movants respectfully request the Commission to reconsider these decisions. In
reaching these decisions the Commission overlooked applicable FCC precedent on the payment of
reciprocal compensation for traffic based on NPA/NXX comparison, overlooked the difficulty and
expense associated with implementing the decisions, and overlooked the impractical and
unreasonable burdens placed on ALECs who attempt to receive any compensation for virtual NXX
or FX traffic on their networks.

19.  Therecord in the instant docket indicates that the long-standing industry standard for
rating telephone calls is based on a comparison of the NPA/NXX of the originating and terminating

9



telephone numbers. In fact, the record in the case indicates that a deviation from this historical
industry-wide practice would give ILECs the ability to reclassify local calls as toll calls. ‘This is
because it would be not only nearly economically burdensome but nearly impossible for ALECs to
utilize virtual NXXs in the provision of service to customers. (Tr. 786). The Commission’s instant
ruling effectively reclassifies as toll calls (at least in the intefcarrier environment if not in the retail
environment) calls that for decades that have been rated as simple local calls thus increasing
intercarrier costs and likely increasing consumer costs. (Tr. 786). Access charges for toll calls are
not cost-based, and it is imprudent to impose an outdated compensation regime on an artificial
category of traffic. At a time when regulators in the industry are looking to move to more
competitive market models by eliminating implicit subsidies, the Order represents a step backward
by foisting originating switched access charges on traditional local traffic. The cost of originating
this traffic does not differ from any other local call, and there is no economic or policy justification
for imposing switched access charges on virtual NXX or FX traffic. (Tr. 787-88).

20.  The record in the instant case also demonstrates:

A. ALECs would have to revise their billing systems to initiate a reciprocal
compensation scheme that is not based upon a comparison of NPA/NXX codes but includes the
identification of the physical location of the terminating customer. (Tr. 435-36, 438-39, 443).

B. At least one ILEC in Florida bills reciprocal compensation based only upon a
comparison of the NPA/NXX codes of the originating and terminating callers and also would have

to revise its systems. (Tr. 435) Any such billing system changes should be made, if at all, on an

industry-wide basis.
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21. ALECs and most, if not all ILECs, currently rate calls exclusively based upon the
NPA/NXX of the calls. However, this Commission’s Order regarding Issue 15 requires a different
result even though the Commission recognized that costly system modifications would be required.
Order at p. 33. The Commission also acknowledged that it lacked the factual information necessary
to assess the cost of modifications. Id. at 33. The Commission’s ruling that virtual NXX/FX calls
are not local calls and carriers are therefore not obligated to pay reciprocal compensation, is a drastic
change from the current status quo and burdens the Movants with a “Hobson’s choice”: either
perform costly modifications to their billing systems to bill for virtual NXX/FX traffic, or carry the
traffic for free, foregoing any compensation. In light of the lack of any record support for such a
change, the Movants believe that the Commission misinterpreted or overlooked the difficulty and
expense associated with implementing the decision and overlooked the impractical and unreasonable
burdens on ALECs who attempt to collect compensation for virtual NXX or FX traffic on their
networks.

22.  The Commission also overlooked applicable FCC precedent. The FCC addressed the
issue of whether FX or VFX traffic should be subject to reciprocal compensation in the FCC
Consolidated Virginia Arbitration Order. Contrary to the ruling in the instant case, the FCC ruled
that such calls are subject to reciprocal compensation. In the Order, the FCC rejected the very
arguments raised by the ILECs and accepted by the Commission in this docket, that the reciprocal
compensation obligation should be based upon the originating and terminating endpoints of the call.
The FCC recognized and retained the current industry-wide practice of rating calls based on an

NPA/NXX comparison:
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We agree with the petitioners that Verizon has offered no viable
alternative to the current system, under which carriers rate calls by
comparing the originating and terminating NPA-NXX code. We
therefore accept the petitioners proposed language and reject
Verizon’s language that would rate calls according to their
geographical end points. Verizon concedes that NPA-NXX rating is
the established compensation mechanism not only for itself, but
industry-wide. Parties all agree that rating calls by their geographic
starting and ending points raises billing and technical issues that have
no concrete workable solutions at this time. (FCC Consolidated
Virginia Arbitration Order, §301, footnotes omitted).

23. Clearly, the FCC recognized that regulated companies must have a reliable method
to rate and recover costs for all telephone calls, including FX and VFX calls. The FCC properly
determined that it is technically impossible to rate calls by the geographical starting and ending
points and recognized that such a rating system raises issues that have no concrete workable
solutions. Moreover, the FCC has acknowledged that carriers are entitled to receive reciprocal
compensation to recover the costs of terminating FX and VFX calls. To find otherwise is
inconsistent with FCC precedent, anti-competitive and may cause ALECs irreparable harm.

CONCILUSION

24.  The orders of the Commission regarding Issues 12 and 15 in the instant docket are
erroneous and contrary to explicit FCC orders regarding the issues. In reaching these decisions, the
Commission clearly overlooked applicable FCC precedent and misapprehended the burden placed

on ALECs. It is important for ALECs and all carriers to be able to apply the FCC’s rules and orders

consistently throughout their service territories.
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As stated above, the FCC has already resolved the tandem interconnection issue and the
virtual NXX/FX issue contrary to the Commission’s Order in the instant case. Therefore, Movants
respectfully request that the Commission reconsider its Orders regarding Issues 12 and 15 in the

docket.

Respectfully submitted,

Wouks @ HeD

Kenneth A. Hoffiman, Esq.

Martin P. McDonnell, Esq.

Rutledge, Ecenia, Purnell & Hoffman, P.A.
P. O. Box 551

Tallahassee, FL 32302

(850) 681-6788 (Telephone)

(850) 681-6515 (Telecopier)

--and - -

Virginia C. Tate, Esq.
AT&T
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Atlanta, Georgia 30309

13



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing was furnished by U. S. Mail to the
following this 25™ day of September, 2002:

Felicia Banks, Esq. Mr. Paul Rebey
Florida Public Service Commission Focal Communications Corporation of Florida
2540 Shumard Oak Boulevard 200 North LaSalle Street, Suite 1100
Room 370 Chicago, IL 60601-1914
Tallahassee, Florida 32399-0850
Global NAPS, Inc.
Morton Posner, Esq. 10 Merrymount Road
Regulatory Counsel Quincy, MA 02169
Allegiance Telecom, Inc.
1919 M Street, N.W. Donna Canzano McNulty, Esq.
Suite 420 MCI WorldCom
Washington, DC 20036 325 John Knox Road, Suite 105

Tallahassee, FLL 32303-4131
Nancy B. White, Esq.

¢/o Nancy H. Sims Norman Horton, Jr., Esq.
BellSouth Telecommunications, Inc. Messer Law Firm

150 South Monroe Street, Suite 400 215 S. Monroe Street, Suite 701
Tallahassee, Florida 32301-1556 Tallahassee, FL 32301-1876
James Meza, II1, Esq. Jon Moyle, Esq.

BellSouth Telecommunications, Inc. Cathy Sellers, Esq.

Legal Department The Perkins House

Suite 1910 118 North Gadsden Street

150 West Flagler Street Tallahassee, FL. 32301

Miami, Florida 33130
Mr. Herb Bornack

James C. Falvey, Esq. Orlando Telephone Company
e.spire Communications, Inc. 4558 SW 35 Street, Suite 100
133 National Business Parkway Orlando, FL 32811-6541

Suite 200

Annapolis Junction, MD 20701 Peter Dunbar, Esq.

Karen Camechis, Esq.
P. O. Box 10095
Michael A. Gross, Esq. Tallahassee, FL 32302-2095
Florida Cable Telecommunications, Asso.
246 East 6™ Avenue
Tallahassee, FL. 32303

14



Charles R. Rehwinkel, Esq.
Susan Masterton, Esq.
Sprint-Florida, Incorporated
Post Office Box 2214

MS: FLTLHOO0107
Tallahassee, FL 32316

Mark Buechele, Esq.

Supra Telecom

1311 Executive Center Drive, Suite 200
Tallahassee, Florida 32301

Kimberly Caswell, Esq.
Verizon Select Services, Inc.
P. O. Box 110, FLTC0007
Tampa, Florida 33601-0110

Charlie Pellegrini, Esq.
Patrick K. Wiggins, Esq.
P. O. Drawer 1657
Tallahassee, Florida 32302

Robert Scheffel Wright, Esq.
John T. LaVia, III, Esq.

P. 0. Box 271

Tallahassee, FL 32302

Ms. Wanda G. Montano
US LEC Corporation
Morrocroft 111

6801 Morrison Boulevard
Charlotte, NC 28211

Carolyn Marek

Time Warner Telecom of Florida, L.P.
233 Bramerton Court

Franklin, TN 37069

Joseph A. McGlothlin, Esq.
Vicki Gordon Kaufman, Esq.
117 South Gadsen Street
Tallahassee, FL 32301

15

Michael R. Romano, Esq.
Level 3 Communications, LLC
1025 Eldorado Boulevard
Broomfield, Colorado 80021

Richard D. Melson, Esq.

Hopping Green Sams & Smith, P.A.
P. O. Box 6526

Tallahassee, FL 32314

Christopher W. Savage, Esq.
Coles, Raywid & Braverman, LLP

1919 Pennsylvania Avenue, N.W., Ste. 200

Washington, DC 20006

J. Jeffry Wahlen, Esq.
P. O. Box 391
Tallahassee, FL 32302

Matthew Feil, Esq.

Florida Digital Network, Inc.
390 North Orange Avenue
Suite 2000

Orlando, FL 32801-1640

By: Mayt,« Q N(/@—Lﬂ

MARTIN P. MCDONNELL, ESQ.

AT&T\PhasellA.reconsideration



Federal Communications Commission DA 02-1731

Before the

Federal Communications Commission
Washington, D.C. 20554

In the Matter of

In the Matter of Petition of WorldCom, Inc.
Pursuant to Section 252(e)(S) of the
Communications Act for Preemption of the
Jurisdiction of the Virginia State Corporation
Commission Regarding Interconnection
Disputes with Verizon Virginia Inc., and for
Expedited Arbitration

In the Matter of Petition of Cox Virginia
Telcom, Inc. Pursuant to Section 252(e)(5) of
the Communications Act for Preemption of the
Jurisdiction of the Virginia State Corporation
Commission Regarding Interconnection
Disputes with Verizon-Virginia, Inc. and for
Arbitration

In the Matter of Petition of AT&T
Communications of Virginia Inc., Pursuant to
Section 252(e)(5) of the Communications Act
for Preemption of the Jurisdiction of the
Virginia Corporation Commission Regarding
Interconnection Disputes With Verizon
Virginia Inc.

Yt St Nt St Nt Nt gt “wwt it ' “awt “wpt awt “wwt “unt wtt gt “wwt “wpt “wat “wwt “at ‘st ‘s’
.

CC Docket No. 00-218

CC Docket No. 00-249

CC Docket No. 00-251

MEMORANDUM OPINION AND ORDER

Adopted: July 17, 2002

By the Chief, Wireline Competition Bureau:

Released: July 17,2002

TABLE OF CONTENTS

MEMORANDUM OPINION AND ORDER

I.  INTRODUCTION.......

— ATTACHMENT 1



Federal Communications Commission DA 02-1731

II. PROCEDURAL HISTORY 7
III. OUTSTANDING PROCEDURAL MOTIONS 10
A.  VERIZON'S RENEWED MOTION TO DiSMISS CONSIDERATION OF PERFORMANCE MEASURES AND ASSURANCE
PLAN ISSUES 1uiviurusnseserisissesestesismsniastssesmsnssenssntsssarsbesasssssssssssessssastsssosssssassbarstasesesssassssstsssssnsissessoss tasssssnsnesssesese v 10
B.  MISCELLANEOUS MOTIONS......covnns s s st s st erate eresaenrss bR e R s s e R pA R RS s sras 11
1. Verizon's Objection to AT&T Response 10 ReCOrd REGUESIS . .vivvuisivussssssnasssstsnssasssssssissssssssasasasnsssrees 11
2. WorldCom's Objection and Response to Verizon's Corrections to WorldCom Responses to Record
Requests .......covvvvane cesstetestsanreseseesresraToetotettedeeeRNn et se At e et eReRER PO Al dresdsShEREaREOS LSRR Ren RS NS SIS RSSO S 0N IR TN e P e Rt e R e s 12
3. Cox's Objection and Request for Sanctions..........cousirivens trerretererarateteaneate asasaserets sRsR TSR reaen 13
4. WWorldCom MOIOR 10 StK@....e.cecvrisniessssiisiminiisissssasssississisissssssssssssstsssnssiisesss sssssassssarssssanssessssssans I3
IV. UNRESOLVED ISSUES 15
A.  STANDARD OF REVIEW...civiiimirissnannmssmssenmnmsesenssessassossssossssasessssassnsass tesensosssssssarsannsossns 15
B. NETWORK ARCHITECTURE... YT PP PP T TP PIT S PO T IINY POTPUIODP oY) 18
1. Issues I-1/VII-1/VII-3/VII-4 (Single Point of Interconnection and Related Matters) ... vesvevrecusivsinss 18
2. Issues I-2/VII-5 (Distance-Sensitive Rates and Transport of Verizon Traffic from the IP to the POJ)....30
3. Issue I-3 (Reciprocal ColloCaliOon) ........ovuimriminiiessiincsmnssssieninisisssssssssssesisisssssss sssnssssssessonsssnesssaseass 39
4. Issue I-4 (End Office TrUnKING)....sisivmininisssieimsssssissssnisesesssssstsssssssrssanssssssass sessassssssresesssseses 41
5. Issues I-7/III-4 (Trunk Forecasting ISSUES) ... iimicsssnsisisisiisissisiesorsmsstssssssssssssssssssssssssssosssnssasins 49
6. Issues III-1/III-2/TV-1 (Tandem Transit SErVICE)........ccuecrnsersssressissivssisssssssnsasasssssonssssennssss vevresarsassnens 57
7. Issues III-3, Ill-3-A (Mid-Span Fiber Meet-Point INterconnection) ... evisesessseieresessnesssssssssnsessesnonsans 65
8. Issue Ill-4-B (Disconnection of Underutilized TPUNKS) .......couveemrissenisnsemsnnsanissssissnsssssassssssssssssnsassssosisns 72
9. Issue IV-2 (Mutual Agreement on TWo-Way TTUNKS) .....vveeesssisnsensrensesiassssssesnssrensssssssisssssssusssassnssses 75
10.  Issue IV-3 (Trunk and Facilities Augmentation) ............. rereaeestess et e sr e bR R T st es 79
11.  Issue IV-4 (Interconnection Interval) . verrereenesbesteraesraesaassateRbss b b basran et 83
12.  Issue IV-5 (Compensation for the Lease of Interconnection Facilities) ... ersesscscsvmecenssisssssnssenees 86
13, Issue IV-6 (Meet Point Trunking Arrangements) .........cweiemirsresssessmsnsisessssnssossnstssansassnsssiossessasessons 89
14.  Issue IV-8 (Trunking Arrangements for Operator Services and Directory ASSiSIaNCe).........oowvveveevennns 92
15, Issue IV-11 (USQGE MeASUFEINENT) ....ucuverreersirisierecnrrinscsseroressenssssssassstssssnsvsssasssesasessssataseenssisssstsssainssssens 95
16.  Issue IV-37 (Meet-Point Billing Arrangements).......ccoeevvnriinccssmsssnasinniinsesssesssssanisesesssesssinisssens 97
17, Issues V-1/V-8 (Competitive ACCESS SEFVICE) ...u.cviivvercsesrsssisissussnsssssssesisisssssiiosessessessssssissssessssennrses 100
18.  Issue V-2 (Interconnection TYaNSPOFL) ... eeeiecececsicsestsssssenmssssessisamsessnssssnshissns st sasesasassssssnsestsensansass 106
19, Issue V-16 (Reciprocal Transit SErVICES) ....ceimwriirisiiniisiessssesmrsssssssesmmsssssssssssssossissssmssssesssssssnerens 109
20, Issue VI-1-A (Trunk TYPES) cwvcominmisisisismsesisssssisessinissssis s s s s ssssss st stassssssssissssnsnssssssssssas sosnse 117
21.  Issues VI-1-B/VII-6 (Transmission and Routing of Telephone Exchange Access Traffic, and
Intermediate Hub Locations in NECA Tariff 4) .c.eimnnnissiicsinssnissssnsssstssssinsssssssasmsnsssessass nsesnnas 113
22, Issue VI-1-C (Toll-Free Service Access Code Traffic) ......coummunissniininnennisinsmississssiies 119
C.  INTERCARRIER COMPENSATION ISSUES ....cciuivusiiisenmeeritiniinisororessisstssansssnsasssstassstsssssassssnssesssstsnssanssansansnes 121
1. Issue I-5 (Intercarrier Compensation for ISP-Bound Traffic) .........vmiinnisiinnrecninnsnninsinsinn, 121
2. Issue I-6 (Toll Rating and Virtual Foreign EXCRANGES) .........covivirivvirirnrereeinninsniniinssssiesnessinssssss e 140
3. Issue II-5 (Tandem SWIlCRING RALE) ...........cciivecressissinrcsssenississisessisassnsasssenasessssnsssssasassssssssssssnsnsseans 146
4. Issue IV-35 (Reciprocal Compensation for Local Traffic) ......ueeriiniiiveniniisssiniiintienesnsiann i 151
D. . TUNBUNDLED NETWORK ELEMENTS ...covveeisnirnssersusistonsessuisetessiotsessstssssmnssssstsssssmsssssnissonsssssssessrassssnsssissssans 155
1. Issue ITI-6 (“Curremtly Combines” versus “Ordinarily or Typically Combined"” UNES) .....ccrcovvvrvvr 155
2. Issue Ill-7-A (Service Disruption and OSS Degradartion).......isimisinsirassnssssmsmniiinen, 162
3. Issues HI-7-B/VII-11 (Bulk OFAEIING )ucouurrorricerereeiersiininenesiissssssssiasssessasssssssssssesnss st sasanssisbesssnsssasssians 166
4. Issue III-7-C (Termination LiGDIlItY).......cveviicminnninnieiisinissesssiissinsissssssssnss e sussanssassssesns 168
5. Issue III-8 (Interconnection at any Technically Feasible POInt)...........ooiivicriniirnasiscsnesssnsninssinnscenns 170
6.  Issue III-9 (Four-line Switching EXCEDIION) ...c...vvceeeemcvcenivsiininiisnsicsesnsnisessnsssas s ssessssissessssssnsassans 173
7. Issue III-10 (Line Sharing and Ling SPlittiNg)...........ovvevniinmiereniniicnssmrnsesssssssssssssnssnssssssssssssnien 184



Federal Communications Commission DA 02-1731

8. Issues III-11/TV-19 (Subloops Gnd NID).........ceovivsiriviremsirnsissossssssseseressmessssissssssssssssssssnsanssesssssessassons 203
9. Issue llI-12 (Dark Fiber)..........ueeveererennn eeeeesteasesesssnererenet breniasarseneRssha e R R ben 220
10.  Issue IV-14 (Certain Definitions and Operational Terms) .. reeereeeirniimisssnsssssssssassesassnsssssssasssnss 237
11.  Issue IV-15 (Full Features, Functions, Combinations, Capabilities)........cuverrrissisinissenrencssennsisesennsees 240
12.  Issue IV-18 (Multiplexing/Concentrating EQUIDIMENT) .....ccceerensceesrsressssmmmsssssesasssssssessssssassssssssssssnsasass 241
13.  Issue IV-21 (Unbundled Transpori) ........... veveuesTareRTeSHILIRIRIR IR SRR AR SRR RSO SR S SRR R s baaBe bRRE RS SRS R SRRSO RS 244
14.  Issue IV-23 (Line Information Database) reeeenenerereeaessaaesserenssnessasasasasesssisssnnnsnss D93
15, Issue IV-24 (Directory Assistance Database) ..........imimissenssssissisansaesssssarasssansssssssssssanassses 254
16.  Issue IV-25 (Calling Name Database).......vuinisrsrssssssscsasmsssisssssiusssserssessrmssessssssssssssssssonsassossesssssssasssoss 257
17, Issue IV-28 (Collocation of Advanced Services Equipment)......ccovirersvsvenaes 261
18.  Issues IV-80/IV-81 (Customized Routing for Directory Assistance and Operator Serwces) ................. 263
19.  Issues V-3/V-4-A (UNE-Platform Traffic with Other LECs)........ . 268
20. Issue V-4 (LATA-Wide Reciprocal Compensation).... “ . 270
21, Issue V-7 (Specific Porting Intervals for Large Busmess Cusromers) ................................................... 272
22, Issue V-12 (Off-Hours NUmbBer POTHNG) .......vwvviversversessmmsessasissessssssisssassssssssassssssssssnsissorssssnssssasssistes 274
23, Issue V-12-A (Three Calendar Day Porting Interval for Reszdentzal Orders) ....................................... 276
24, Issue V-13 (Port CONfirMQLON)......uccisisremsmerssssssasissssssnsassssssssssssnsrsassassssassssses IS, 277
25. Issue VI-3-B (Technical Standards and Specifications) .........essesssssisssssssssssassssasasasas worerersaens 279
26.  Issue VII-10 (IDLC IHIEIVAIS) ..ciivciniiiisisssnnisssnscssssiissansassssissssssiossssssssssrssaonsressissasassasssssmansansnasssssosses 282
E.  PRICING TERMS AND CONDITIONS b ns s bebs s are s e aes .286
1. IssueI-9 (Price Caps for Competitive LEC ServiCes) ....cvcrivsssrersiessninetesennsssisessasosssanisaesnsssasssissssenes 286
2. Issues II-18/IV-85 (Tariffs v. Interconnection AGreements).....ieerrerseeissssssssssssnessississsnesssesssassssssen 291
3. Issue IV-30 (Pricing Tables v. TArIfJS) ....ceuceecrseerenssersenenrisssssssnsssassassssssssesssnsnsssssssasssasss .298
4. Issue IV-32 (Exclusivity of Rates and Electronic Pricing Table UpdQles).....unirvrsrisisnsnisescssenns 302
5. Issue IV-36 ( Detailed Schedule of Itemized Charges)..........uuusensesssnssnss veernessisesnerirersaansasrases 308
6. Issue VII-12 (Reference to Industry Billing FOTUIMS) ....cuceuvmrecniisiossiisinmsisisisesestnssssssmssssmssssssssassssens 308
F.  RESALE .ciccsscesnnssscresnssonsssrerassonssssosssstssssstsrensssssaassssssssssssssassssnssnsansansas asass sssssssssosss 310
1. Issues V-9/IV-84 (Resale Of AAVANCET SErVICes)....cuueveeeererreeeesmsirissssssnsiinmrrssssesmsssosssssssssssassassesssssasons 310
2. Issue V-10 (Resale of VerticQl FEQIUPES).. . uveeerrorrrseresrasnssisissassissssssssnmisisssessssssssassssnsssassasssssssisses 315
G.  BUSINESS PROCESS REQUIREMENTS ...uvvevuurressarssssscsstonsersasasssssarstisssssssssssasessssnmmsessssssstssssssssisesnsronsssssnssanassis 317
1 Issues I-8/TV-97 (Access 10 CPNI).....cuvevinrieiiisinsonnsnsinassasssssssssessssssissmsstassesstssssasissssssssnisssssssaesss 317
2. Issues IV-THV-79 (911 QNA EGII) coureurivrrrererirssresssssssmsssssminssssssassssssssssnssisssssessarsssssssrpmsessissasessssnine 319
3 Issue IV-56 (Subscriber Payment HiSIONY) ......cuciiiiinninsmsiecsssciessmssstesonserossesssssssssssisssnssssssssossssssss 325
4 Issue IV-74 (Billing PrOCEAUIES) ...vusicsiiiermeresremsisiisssesinsssssmsssssrsrsssessssssmstossssssnnsssssnsansasssssssossssasassns 328
H.  GENERAL TERMS AND CONDITIONS .coeieeeueessovearsssorseessorassressnossasstsssessssssssessosstsssesasssnnsasssnssssssasesasosasssatsstsss 330
1. Issue I-11 (Termination Of OSS ACCESS) ....covvvvuereresesreorirsmsnisrssssssessssassssssssisesssnesessessassasssssasssssasssonsassss 330
2. Issue Ill-15 (Intellectual Property of Third PQrties) ..........irienencessssssissssssssasssesesssssessnsess 334
3. Issue IV-45 (Fraud PPEVENIION)......wcosivenrnnereressininesnsiesisssssssssssesesonssssasssaesesssssassonsansssensansassssssosases 338
4. Issue IV-95 (Costs 0Of COMPIIANCE).......couiiveoreriniiirisiinsisssrssiessisssssssssssrerassrsasssssssssssssssssasasaiss 341
5. Issue IV-101 (Alternative Dispute ReSOIULION) ......cceevuecerevrrerssserisssesrisrsscsinitisnnsarsssssssstssnsssasssssssssisne 343
6. Issue IV-106 (INAemnIfICAIION) ......cocuvrvivssirereereearasressnesssssssesasesnssssmssssssssiassisessssssassrassnsssssssssssnsssssessons 346
7. Issue IV-107 (Intellectual Property of the PAPLES) ....cviininvcinnesinnitiesess s sesssessssssass w348
8. Issues IV-113/VI-1-E (Application of General Change of Law Provisions and UNE-Specific Change of
Law RUIES) eorerreeeriricereeecensssescenssssnnens erertsenensetnTaS seRT R SRS RO oS REER AT S SRS SRS SOR b SERRRORS ST RS RSTARARS S 350
9. IsSUE IV-129 (DEIRILIONS) «.cvereretrrireceeracrsisisiiieecsstsississsmissestssessstssessssassorsensensasontsnsesstessanssnnsssstasssnsnsss 352
10.  Issue V-11 (Indemnification for Directory LiSHINGS) .....cuuissisissssssiisensesesssssssssnsssennsssssosssasserasssss 352
11, Issue VI-1-N (ASSUIrQNCE Of PAYMENL) ....c.cveririrererarermnennisssssssisescasenestessissssssossssssssatssssasessssessasassasssssnn 354
12, JSSUE VI-1wO (DfAUILY ccvvrenereeeriecreereeiesiniinienssissitsssssssnsnsssasssstossasss srasssassnsatastsessesbsessossenast st stsseses 356
13, Issue VI-1-P (Discontinu@nce 0f SErviCe) ........uuuivercrvenreeeerssisinissssssressessminisiestsssssssssensssssssssstosssanons 358
14, Issue VI-1-Q (INSUFANCE)..........c.iviciveenieireisiniiinssiisisstsssannsrsesissssssessssassss s sbassssensssnessns susmrsnsnasrsasasrons 360
15, Issue VII-R (REfEFENCES) ...ttt stssssisanssn e s s st s sassasse st asosssseses e sions 363
1. MISCELLANEOUS AND RIGHTS OF WAY ..vcniiisiisisiniriinesmissisiatssssssnssssssasesssssesassase sessanes siassnsrssssssseses 365



Federal Communications Commission DA 02-1731

1. Issue VI-1-AA (Information Services TraffiC)......umnnnssicssssessaresesnesssassessssssesssssessossssssssmssssanssssss 365
2. Issues HI-13 and IIT-13-H (RIGHIS-0f-TVAP)vrveurrreereirmrnrrersrmsorssnssssssssnsssssessossasassisssnsssassssssenansasssssasses 367

V. ORDERING CLAUSES 373

I.. INTRODUCTION

1. In this order, we issue the first of two decisions that resolve questions presented
by three petitions for arbitration of the terms and conditions of interconnection agreements with
Verizon Virginia, Inc. (Verizon). Following the enactment of the Telecommunications Act of
1996 (1996 Act),' the Commission adopted various rules to implement the legislatively
mandated, market-opening measures that Congress put in place.* Under the 1996 Act’s design, it
has been largely the job of the state commissions to interpret and apply those rules through
arbitration proceedings. In this proceeding, the Wireline Competition Bureau, acting through
authority expressly delegated from the Commission, stands in the stead of the Virginia State
Corporation Commission. We expect that this order, and the second order to follow, will
provide a workable framework to guide the commercial relationships between the
interconnecting carriers before us in Virginia.

2. The three requesting carriers in this proceeding, AT&T Communications of
Virginia, Inc. (AT&T), WorldCom, Inc. (WorldCom) and Cox Virginia Telcom, Inc. (Cox)
(collectively “petitioners”), have presented a wide range of issues for decision. They include
issues involving network architecture, the availability of unbundled network elements (UNEs),
and inter-carrier compensation, as well as issues regarding the more general terms and conditions
that will govern the interconnecting carriers’ rights and responsibilities. As we discuss more
fully below, after the filing of the initial pleadings in this matter, the parties conducted extensive
discovery while they participated in lengthy staff-supervised mediation, which resulted in the
settlement of a substantial portion of the issues that the parties initially presented. After the
mediation, we conducted over a month of hearings at which both the petitioners and Verizon had
full opportunity to present evidence and make argument in support of their position on the
remaining issues. We base our decisions in this order on the analysis of the record of these
hearings, the evidence presented therein, and the subsequent briefing materials filed by the
parties.

' See Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996). We refer to the
Communications Act of 1934, as amended by the 1996 Act and other statutes, as the Communications Act, or the
Act. See 47 U.S.C. §§ 151 et seq.

2 See, e.g., Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC

Docket No. 96-98, First Report and Order, 11 FCC Red 15499 (1996) (Local Competition First Report and Order)
(subsequent history omitted); fmplementation of the Local Competition Provisions qof the Telecommunications Act of
1996, CC Docket No. 96-98, Third Report and Order and Fourth Further Notice of Proposed Rulemaking, 15 FCC
Red 3696 (1999) (UNE Remand Order).
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3. Many of the issues that the parties have presented raise significant questions of
communications policy that are also currently pending before the Commission in other
proceedings. For example, certain of the network architecture issues implicate questions that the
Commission is addressing through its ongoing rulemaking relating to inter-carrier
compensation.* The Commission’s pending triennial review of UNEs also touches on many of
the issues presented here. While we act, in this proceeding, under authority delegated by the
Commission,’ the arbitration provisions of the 1996 Act require that we decide all issues fairly
presented.® Accordingly, in addressing the issues that the parties have presented for arbitration —
the only issues that we decide in this order — we apply current Commission rules and precedents,
with the goal of providing the parties, to the fullest extent possible, with answers to the questions
that they have raised.

4, In our review of each issue before us, we have been mindful of recent court
decisions relating to the Commission’s applicable rules and precedent. Most significantly, we
recognize that the United States Court of Appeals for the District of Columbia Circuit recently
issued an order reviewing two Commission decisions that set forth rules governing unbundled
network elements (UNEs) and line sharing.” The court’s order remanded the UNE Remand
Order for further action by the Commission, and it vacated and remanded the Line Sharing
Order. Because the court remanded the UNE Remand Order without vacating or otherwise
modifying it, its rules governing the availability of UNEs remain in effect pending further action
by the Commission in response to the court’s order. Similarly, because the Commission has
sought rehearing of the court’s order, the effect of that order has been stayed, even with respect
to the line sharing rules, until further action by the court.® Accordingly, to the extent they are

> Inthe Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, Notice of

Proposed Rulemaking, 16 FCC Rcd 9610 (2001).

4 See Review of Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-

338; Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No.
96-98; Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-
147, Notice of Proposed Rulemaking, FCC 01-361, 16 FCC Rcd 22781 (2001) (Triennial UNE Review NPRM).

5 See47U.S.C.§ 155(c)(1); see also Procedures for Arbitrations Conducted Pursuant fo Section 252(e)(5) of the
Communications Act of 1934, as amended, 16 FCC Red 6231, 6233, paras. 8-10 (2001) (4rbitration Procedures
Order) (delegating authority to the Bureau to conduct and decide these arbitration proceedings).

¢ See47U.S.C. § 252(b)(4)(C) (state commission shall resolve each issue in petition and response); id. § 252(c)

(state commission shall resolve by arbitration any open issue).

7 See United States Telecom Ass'n v. FCC, 290 F.3d 415 (D.C. Cir. 2002) (“USTA v. FCC"). The court
reviewed two Commission decisions: the UNE Remand Order and Deployment of Wireline Services Offering
Advanced Telecommunications Capability and Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, Third Report and Order in CC Docket No. 98-147 and Fourth Report and Order in
CC Docket No. 96-98, 14 FCC Rcd 20912 (1999) (Line Sharing Order).

3 See Petition of FCC and United States for Rehearing or Rehearing En Banc, D.C. Circuit Nos. 00-1012, et al. &

00-1015, et al., filed July 8, 2002.
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implicated in issues presented by the parties, we apply the Commission’s existing UNE and line
sharing rules. To the extent that these rules are modified in the future, the parties may rely on
the change of law provisions in their respective agreements.

s. This order is the first of two that will decide the questions presented for
arbitration. Below, we decide the “non-cost” issues that the parties have raised. Specifically, we
resolve those issues that do not relate to the rates that Verizon may charge for the services and
network elements that it will provide to the requesting carriers under this agreement. We have
determined that it will best serve the interests of efficiency and prompt resolution of the parties’
disputes to issue our decision on these non-cost issues in advance of the pricing decision, which
will follow.

6. The requesting carriers in this proceeding, AT&T, WorldCom and Cox, originally
brought their interconnection disputes with Verizon to the Virginia State Corporation
Commission (Virginia Commission), as envisioned in section 252(b).’ In the case of each
requesting carrier, the Virginia Commission declined to arbitrate the terms and conditions of an
interconnection agreement under federal standards, as required by section 252(c) of the Act."
The Virginia Commission explained that it had concluded it could not apply federal standards in
interconnection arbitrations without potentially waiving its Eleventh Amendment sovereign
immunity, which it did not have the authority to do."" The three requesting carriers then

% 47U.8.C. § 252(b). WorldCom filed an arbitration petition with the Virginia Commission. See Petition of
MCI Metro Access Transmission Services of Virginia, Inc. and MCI WorldCom Communications of Virginia, Inc.
Jor Arbitration of an Interconnection Agreement with Bell Atlantic-Virginia, Inc., Case No. PUC000225 (filed with
Virginia Commission Aug. 10, 2000). Cox requested a declaratory ruling reconsidering the Virginia Commission’s
prior refusals to apply federal law in arbitrating interconnection disputes and, in the event the Virginia Commission
granted that request, sought the arbitration of its interconnection dispute. See Petition of Cox Virginia Telcom, Inc.,
Jor Declaratory Judgment and Conditional Petition for Arbitration, Case No, PUC000212 (filed with Virginia
Commission July 27, 2000). AT&T also requested a declaratory ruling that the Virginia Commission would
arbitrate its interconnection dispute. See Petition of AT&T Communications of Virginia, Inc., et al., for Declaratory
Judgment, Case No, PUC000261 (filed with Virginia Commission Sept. 25, 2000); AT&T subsequently sought
arbitration of its interconnection dispute with Verizon. See Application of AT&T Communications of Virginia, Inc.,
et al., for Arbitration, Case No. PUC000282 (filed with Virginia Commission Oct. 20, 2000).

" 470U.8.C. § 252(c). Section 252(c) requires that, in arbitrating an interconnection agreement, a state

commission apply the “requirements of section 251, including the regulations prescribed by the Commission
pursuant to section 251 and apply the pricing standards of section 252(d). 47 U.S.C. § 252(c)(1) — (2). The
Virginia Commission declined to follow section 252(c), offering instead to apply Virginia state law in its disposition
of the three requesting carriers’ disputes with Verizon. See Petition of MCI Metro Access Transmission Services of
Virginia, Inc. and MCI WorldCom Communications of Virginia, Inc., for Arbitration of an Interconnection
Agreement with Bell Atlantic-Virginia, Inc., Case No. PUC000225, Order, at 3 (issued by Virginia Comm’n Sept.
13, 2000) (WorldCom Virginia Order); Petition of Cox Virginia Telcom, Inc., Case No. PUC000212, Order of
Dismissal, at 5 ( issued by Virginia Comm’n Nov. 1, 2000); Petition for Declaratory Judgment and Applicatior for
Arbitration of AT&T Communications of Virginia, Inc., et al., Case Nos. PUC000261 and PUC000282, Order, at 3
(issued by Virginia Comm’n Nov. 22, 2000).

"' See, e.g., WorldCom Virginia Order at 2. Cf. Petition of Cavalier Telephone, LLC, Case No. PUC990191,
Order, at 3-4 (issued by Virginia Comm’n June 15, 2000) (“We have concluded that there is substantial doubt
(continued....)

6
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petitioned the Commission to preempt the Virginia Commission pursuant to section 252(e)(5)."
The Commission granted those petitions in January of 2001 and assumed jurisdiction to resolve
the requests for arbitration.”

7. On January 19, 2001, the same date on which it granted WorldCom’s preemption
petition, the Commission issued an order governing the conduct of section 252(¢e)(5) proceedings
in which it has preempted the arbitration authority of state commissions. The order delegates to
the Chief of the Bureau the authority to serve as the Arbitrator." As discussed at greater length
below, the Commission also revised the interim rule that it had previously adopted and
established a hybrid scheme of “final offer” arbitration for interconnection arbitrations. The
revised standard grants the Arbitrator the “discretion to require the parties to submit new final
offers, or adopt a result not submitted by any party, in circumstances where a final offer
submitted by one or more of the parties fails to comply with the Act or the Commission’s
rules.”"

(Continued from previous page)
whether we can take action in this matter solely pursuant to the Act, given that we have been advised by the United
States District Court for the Eastern District of Virginia that our participation in the federal regulatory scheme
constructed by the Act, with regard to the arbitration of interconnection agreements, effects a waiver of the
sovereign immunity of the Commonwealth,”).

2 Petition of WorldCom, Inc., Pursuant to Section 252(e)(5) of the Communications Act, CC Docket No. 00-218,
(filed Oct. 26, 2000); Petition of Cox Virginia Telcom, Inc. Pursuant to Section 252(e)(5) of the Communications
Act, CC Docket No. 00-249 (filed Dec. 12, 2000); Petition of AT&T Communications of Virginia, Inc. Pursuant to
Section 252(e)(5) of the Communications Act, CC Docket No. 00-251 (filed Dec. 15, 2000).

3 Petition of WorldCom, Inc. for Preemption of Jurisdiction of the Virginia State Corporation Commission

Pursuant to Section 252(e)(5) of the Telecommunications Act and for Arbitration of Interconnection Disputes with
Verizon-Virginia, Inc., CC Docket No. 00-218, Memorandum Opinion and Order, 16 FCC Recd 6224 (2001)
(WorldCom Preemption Order); Petition of Cox Virginia Telecom, Inc. for Preemption of Jurisdiction of the
Virginia State Corporation Commission Pursuant to Section 252(e)(5) of the Telecommunications Act and for
Arbitration of Interconnection Disputes with Verizon-Virginia, Inc., CC Docket No. 00-249, Memorandum Opinion
and Order, 16 FCC Red 2321 (2001); Petition of AT&T Communications of Virginia, Inc. for Preemption of
Jurisdiction of the Virginia State Corporation Commission Pursuant to Section 252(e)(5) of the
Telecommunications Act and for Arbitration of Interconnection Disputes with Verizon-Virginia, Inc., CC Docket
No. 00-251, Memorandum Opinion and Order, 16 FCC Red. 2326 (2001).

" Arbitration Procedures Order, 16 FCC Red 6233. The Commission’s rules governing review of action taken on

delegated authority are found at 47 C.F.R. § 1.115. At the time of the Arbitration Procedures Order, the
Commission delegated its authority to the Chief of the Common Carrier Bureau. Since then, the Bureau has been
renamed the Wireline Competition Bureau. See In the Matter of Establishment of the Media Bureau, Wireline
Competition Bureau and Consumer and Governmental Affairs Bureau, Order, 17 FCC Rcd 4672 (2002).

15 Seed47 C.F.R. § 51.807())(3).
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C. Intercarrier Compensation Issues
1. Issue I-5 (Intercarrier Compensation for ISP-Bound Traffic)
a, Introduction

244. The ISP Intercarrier Compensation Order, which was issued after the filing of
the arbitration petitions in this proceeding, sets forth an interim regime that establishes a
gradually declining rate cap on the compensation that carriers may recover for terminating ISP-
bound traffic, and a cap with a limited growth factor on the amount of traffic for which any such
compensation is owed.*”' Generally speaking, the petitioners propose analogous, detailed

816 See WorldCom Reply at 63, citing Tr. at 2460.
817 See WorldCom Reply at 63.

818 We thus adopt WorldCom’s November Proposed Agreement, Attach. IV, § 11.2, and reject Verizon’s
November Proposed Agreement to WorldCom, Intercon. Attach., § 10.2.

819 See Tr. at 2462-63, 2466.

820 See Tr. at 2514-15.
81 See Intercarrier Compensation for 1SP-Bound Traffic, CC Docket No. 99-68, Order on Remand and Report and
Order, 16 FCC Red 9161, 9155-56 para. 7 (2001) (“ISP Intercarrier Compensation Qrder’), remanded sub nom.
WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002). Before release of the order, the petitioners argued in their
arbitration petitions that ISP-bound traffic is “local” traffic subject to reciprocal compensation. AT&T Petition, Ex.
1 at 75; WorldCom Petition at 40-41; Cox Petition at 14-15. The Commission later ruled in its ISP Intercarrier
(continued....)
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provisions to implement the Commission’s order. They argue that, because the order lacks
detail, the parties need a roadmap for implementation.* Verizon asserts that the order is largely
self-executing and would be better implemented through business negotiations outside of this
arbitration.®®

245. We note that, after the parties briefed this issue, the U.S. Court of Appeals for the
D.C. Circuit remanded the ISP Intercarrier Compensation Order to the Commission, holding
that section 251(g) of the Act did not support the Commission’s conclusion that ISP-bound
traffic fell outside of the section 251(b)(5) reciprocal compensation obligation.** The court did
not, however, vacate the compensation regime that the order established, nor did it reverse the
Commission’s conclusion that ISP-bound traffic is not subject to section 251(b)(5).** Consistent
with the manner in which we have applied other rules affected by judicial remands, we resolve
issues relating to compensation for ISP-bound traffic on the basis of existing law, which, in this
instance, includes the applicable interim compensation mechanism.*® To the extent that the
Commission’s rules change at a later date, the parties may implement those changes through
their agreements’ change of law procedures.

b. “Mirroring Rule” and Past-Due Payment

246. Under the “mirroring rule” in the ISP Intercarrier Compensation Order,
incumbent LECs can only take advantage of the rate caps on compensation for ISP-bound traffic
if they offer to exchange, at those same capped rates, all traffic subject to the reciprocal
compensation provisions of section 251(b)(5).*" The parties disagree about whether Verizon’s
existing offers to implement the mirroring rule must be memorialized in their agreements, and
whether Verizon must pay reciprocal compensation that allegedly has accrued under existing
agreements before it may take advantage of the capped rates. We reject the petitioners’ proposed
language on both of these points. '

(Continued from previous page)
Compensation Order, however, that ISP-bound traffic is not eligible for reciprocal compensation under section
251(b)(5). ISP Intercarrier Compensation Order, 16 FCC Red at 9170-71, para. 42. In the wake of that order, the
Bureau directed the parties to submit “agreed statements of the issues that must still be arbitrated” if the parties
could not reach agreement on implementation of the order. Letter from Jeffrey H. Dygert to Scott Randolph, Robert
Quinn, Lisa B. Smith and Alexandra Wilson (July 11, 2001).

82 AT&T Brief at 79; WorldCom Brief at 79; Cox Brief at 31.
83 Verizon IC Brief at 2; Tr. at 1766-67.

82 See WorldCom v. FCC, 288 F.3d at 433-34,

825 See id. at 434,

826 Cf. supra para. 4.

821 See ISP Intercarrier Compensation Order, 16 FCC Red at 9193-94, para. 89.
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) Positions of the Parties

247. AT&T and WorldCom propose language that would incorporate into their
interconnection agreements Verizon’s obligations under the mirroring rule.®® They argue that
Verizon’s offer to carriers to implement the mirroring rule outside of this proceeding is
insufficient. WorldCom contends that, if the offer is not memorialized in any other legally
enforceable document, such as a filing with the Virginia Commission, it can be rescinded
unilaterally at any time.*?” AT&T and WorldCom further argue that Verizon should not be
permitted to take advantage of the rate caps until Verizon has paid them, at the rates that they
claim were applicable, for their delivery of all ISP-bound traffic before the effective date of the
ISP Intercarrier Compensation Order.®® AT&T asserts that Verizon has unilaterally refused to
pay millions of dollars in reciprocal compensation for ISP-bound traffic that accrued during the
period before the ISP Intercarrier Compensation Order established a new compensation
regime.®' WorldCom adds that, according to the Virginia Commission, reciprocal compensation
was the appropriate mechanism for ISP-bound traffic prior to the new regime.*? Therefore,
WorldCom asserts, there can be no dispute as to the amount that Verizon owes.* Furthermore,
WorldCom argues, its proposed contract provision regarding past-due payment is an effective
enforcement mechanism for future true-ups as necessary.®*

248. Inresponse, Verizon notes that on May 14, 2001, it sent a letter offer, pursuant to
the mirroring rule, to every competitive LEC and commercial mobile radio service (CMRS)

88 AT&T Brief at 84; WorldCom Brief at 74. Specifically, AT&T and WorldCom propose that the capped rates
for ISP-bound traffic should be available to Verizon only if: “(a) Verizon requests that ISP-bound Traffic be treated
at the rates specified in the ISP Remand Order; (b) Verizon offers to exchange all traffic subject to the reciprocal
compensation provisions of section 251(b)(5) with LECs, CLECs, and CMRS providers, at these information access
rates; and (¢) Verizon has paid all past due amounts owed on WorldCom’s delivery of ISP-bound Traffic prior to
June 14, 2001.” See AT&T’s November Proposed Agreement to Verizon, § 5.7.5.2.2.3; WorldCom’s November
Proposed Agreement to Verizon, Part C, Attach. I, § 8.3.

% WorldCom Brief at 74.
80 AT&T Brief at 79; WorldCom Brief at 74-76.

81 AT&T Brief at 79 n.264. AT&T estimates that, throughout the entire Verizon region, the past due amount is in
excess of $10 to 20 million. Tr. at 1665.

2 WorldCom Brief at 74-75, citing Petition of Cox Virginia Telecom, Inc. for Enforcement of Interconnection
Agreement with Bell Atlantic-Virginia, Inc.; Arbitration Award for Reciprocal Compensation for the Termination of
Local Calls to Internet Service Providers, Final Order, Case No. PUC970069 (issued by Virginia Comm’n on Oct.
24, 1997).

83 WorldCom Brief at 75. WorldCom estimates that Verizon owes WorldCom over $100 million for termination
of ISP-bound traffic. WorldCom Reply at 71, citing Tr. at 1834.

8% WorldCom Brief at 75.
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provider with which it interconnects in Virginia.*® Verizon argues that it thereby satisfied the
mirroring rule and may avail itself of the rate caps. It argues that the offer need not be included
in each interconnection agreement.® Verizon also disagrees that it must pay disputed arrearages
for ISP-bound traffic before it can avail itself of the rate caps.*” Verizon notes that these
disputes over past-due payments arise under Verizon’s existing interconnection agreements with
AT&T and WorldCom, and thus do not belong in this arbitration.®® In any case, Verizon argues,
there is no support for such a true-up in the ISP Intercarrier Compensation Order.®’
Furthermore, Verizon denies that it owes any past due reciprocal compensation to AT&T or
WorldCom under their existing contracts.**® In this regard, Verizon asserts that neither AT&T
nor WorldCom has taken any action to collect past-due amounts under their existing
interconnection agreements with Verizon,

(i)  Discussion

249. We agree with Verizon that it has satisfied the mirroring rule through its letter
offers, sent to interconnecting carriers in Virginia, to exchange all traffic subject to section
251(b)(5) at the capped rates.®* The ISP Intercarrier Compensation Order does not specify the
manner in which this offer must be made. We do not believe that contract language covering
Verizon’s commitment is necessary, particularly since neither AT&T nor WorldCom suggests
that Verizon has not fulfilled the requirements of the mirroring rule. Given our decision below
to memorialize in the contract the rates at which Verizon has offered to exchange this traffic, we
are not concerned that Verizon will attempt to end its compliance with the mirroring rule in the
absence of a change of law. Accordingly, we reject AT&T’s and WorldCom’s proposed
language on the mirroring rule.®”

835 Verizon IC Brief at 7, citing Tr. at 1863-64.
836 Id.
87 Id at7-8.

38 Id. at 8. Verizon notes that the existing interconnection agreements have dispute resolution mechanisms,
through which AT&T and WorldCom can seek past-due compensation.

89 1d.
$40 14 n3.

81 Verizon IC Reply at 5-6 n.22.

82 Verizon submitted an example letter offer as an exhibit to this arbitration. See Verizon Ex. 55.

83 AT&T and WorldCom articulate the mirroring rule through two separate provisions in each of their proposed

contracts. See AT&T’s November Proposed Agreement to Verizon, § 5.7.5.2.2.3(a), (b); WorldCom’s November
Proposed Agreement to Verizon, Part C, Attach. I, § 8.3(a), (b). We reject each of these provisions for both parties.
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250. We also decline to adopt AT&T and WorldCom’s language requiring payment of
disputed compensation amounts for ISP-bound traffic prior to June 14, 2001, the effective date
of the ISP Intercarrier Compensation Order.** The order does not indicate that this type of
dispute must be resolved before the incumbent LEC can avail itself of the capped rates. As
Verizon correctly notes, these disputes arise under its existing interconnection agreements with

mechanisms or other enforcement optlons available under those agreements.®*
c. Change of Law Provision

251. Inthe'event that the ISP Intercarrier Compensation Order is successfully
appealed or modified, the petitioners each propose a change of law provision establishing the
appropriate intercarrier compensation regime for ISP-bound traffic, with a retroactive effect on
amounts due.*® The petitioners argue that such provisions are important because the order
remains subject to further modification and review.*’ Verizon opposes inclusion of these
provisions in the contracts. Because each party has agreed to a general change of law provision,
we reject the petitioners’ change of law provisions that are specific to this issue.

(i) Positions of the Parties

252. AT&T asserts that, because of the uncertainty created by the ongoing review of
the controlling Commission order, the interconnection agreement should contain a change of law
provision specific to the issue of compensation.*® Under AT&T and WorldCom’s specific
change of law provisions, upon reversal or modification of the Commission’s order, ISP-bound
traffic would be deemed section 251(b)(5) traffic subject to reciprocal compensation.** They
add that, in this situation, retroactive payment would be due for the period when, consistent with

84 Accordingly, we reject AT&T"s proposed section 5.7.5.2.2.3(c); and WorldCom’s proposed Part C, Attachment
I, section 8.3(c), and the remaining text in section 8.3.

845 We express no opinion on the appropriate compensation mechanism for ISP-bound traffic before June, 14,
2001, or on any amounts that may be due.

846 See AT&T's November Proposed Agreement to Verizon, § 5.7.5.2.5; WorldCom’s November Proposed
Agreement to Verizon, Part C, Attach. 1, § 8.6; Cox’s November Proposed Agreement to Verizon, § 5.7.7.1(c).

847 See WorldCom, Inc. v. FCC, 288 F.3d at 434-34 (remanding order to Commission, holding that section 251(g)
does not support Commission’s conclusion that ISP-bound traffic falls outside section 251(b)(5)). Although the
court remanded the matter to the Commission, we expect that, because the court did not vacate the Commission’s
rules or decide what rate should apply to ISP-bound traffic, the petitioners’ concerns persist.

8% AT&T Brief at 85.

89 AT&T’s November Proposed Agreement to Verizon, § 2.5; WorldCom’s November Proposed Agreement to
Verizon, Part C, Attach. 1, § 8.6. See Tr. at 1673; WorldCom Brief at 78-79. WorldCom conceded at the hearing,
however, that the ISP Intercarrier Compensation Order does not assert at any point that reciprocal compensation
for ISP-bound traffic was required by law prior to the order. Tr, at 1686.
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the terms of the ISP Intercarrier Compensation Order, Verizon did not pay the higher reciprocal
compensation rate for termination of ISP-bound traffic.*® WorldCom asserts that
interconnection agreements typically contain analogous provisions regarding replacement of
agreed-to rates caused by an intervening change in law, and sometimes also give the new rates
retroactive application.®! WorldCom argues that the interconnection agreement’s general
change of law provision would not settle uncertainties regarding ISP intercarrier compensation,
because the general provision requires negotiation of new contract terms and Verizon has no
incentive to negotiate on this issue.*® Moreover, WorldCom and Cox assert that the history
between the carriers of disagreeing on the appropriate compensation for ISP-bound traffic
compels a provision that specifies the proper compensation in the event that the ISP Intercarrier
Compensation Order is successfully appealed.®

253. Verizon argues that the petitioners’ issue-specific change of law provisions are
unnecessary in light of the agreements’ general change of law provisions, which would apply if
the federal rules governing ISP-bound traffic are successfully appealed or modified.** Verizon
further argues that AT&T and WorldCom’s retroactivity provisions fail to offer an equivalent
true-up for Verizon to account for the higher reciprocal compensation rates that Verizon paid for
ISP-bound traffic before the ISP Intercarrier Compensation Order became effective.*® Verizon
argues that, under the petitioners’ proposed change of law provisions, section 251(b)(5)
reciprocal compensation for ISP-bound traffic would result from even the most nominal
modification of the order, regardless of whether the Commission’s interim rates were disturbed
by the appeal.®

80 AT&T’s November Proposed Agreement to Verizon, § 2.5; WorldCom’s November Proposed Agreement to
Verizon, Part C, Attach. I, § 8.6.

5! WorldCom Brief at 79 n.41, citing WorldCom Pet., Ex. D (Interconnection Agreement Governing Current

Relations), Attach. I, Table 1.
82 WorldCom Brief at 79 n.40; WorldCom Reply at 70.

83 WorldCom Brief at 78; Cox Brief at 33-34; Cox Reply at 24. WorldCom notes that, because Verizon maintains
that ISP-bound traffic is not subject to reciprocal compensation, a successful appeal would result in Verizon
refusing to pay for delivery of ISP-bound traffic altogether. WorldCom Reply at 70 & n.27. Cox does not argue for
retroactive payment of reciprocal compensation for ISP-bound traffic upon successful appeal of the order. Cox
Brief at 34 n.134; Cox Reply at 23-24. Cox’s proposal would apply, inter alia, if the ISP Intercarrier
Compensation Order were “affected by any legislative or other legal action.” Cox’s November Proposed
Agreement to Verizon, § 5.7.7.1(c).

8¢ Verizon IC Brief at 12; Verizon IC Reply at 7.

85 Verizon IC Brief at 12-13.

856 Id. at 13; Verizon IC Reply at 7-8. WorldCom’s change of law provision would apply “if any legislative,
regulatory, or judicial action, rule, or regulation modifics, reverses, vacates, or remands the ISP Remand Order, in
whole or in part.” WorldCom’s November Proposed Agreement to Verizon, Part C, Attach. I, § 8.6. AT&T’s
change of law provision would apply section 251(b)(5) reciprocal compensation to ISP-bound traffic “at such time
(continued....)
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(i)  Discussion

254. We agree with Verizon that the general change of law provision in each
interconnection agreement is sufficient to address any changes that may result from the ongoing
proceedings relating to the ISP Intercarrier Compensation Order. None of the petitioners
demonstrates that the general change of law provision would be inadequate to effectuate any
court decision that reverses, remands or otherwise modifies the ISP Intercarrier Compensation
Order. Verizon has asserted, as to Cox, that its general change of law provision’s renegotiation
terms would be activated by a reversal, other court decision, or remand of the ISP Intercarrier
Compensation Order.® 1t appears that the same is true for the change of law provisions in the
agreements with AT&T and WorldCom.*® Additionally, the dispute resolution procedures
incorporated into the parties’ general change of law provisions are sufficient to address the
petitioners’ concerns that any change of law would trigger protracted negotiations when Verizon
has no incentive to reach agreement.*”® Therefore, in light of the agreed-to general change of law
provisions and related dispute resolution procedures, we reject the petitioners’ proposed change
of law provisions that are specific to this issue. *®

255. We also find troubling those portions of AT&T and WorldCom’s proposed
change of law provisions that would retroactively increase the compensation due for delivery of
ISP-bound traffic in the event of any stay, modification or (in the case of WorldCom) remand of
the ISP Intercarrier Compensation Order.®® These proposals sweep too broadly and could, as

(Continued from previous page)
as the ISP Remand Order is stayed, reversed or modified.” AT&T’s November Proposed Agreement to Verizon,
§2.5.

87 Tr. at 1790-92. See Verizon’s November Proposed Agreement to Cox, § 27.

858 See Verizon’s November Proposed Agreement to AT&T, § 27; see also Issues IV-113/VI-1-E infra (adopting
WorldCom’s proposed section 25.2 of Part A).

859 For example, according to the agreed-to general change of law provisions between Cox and Verizon, the parties
commit to two rounds of good-faith negotiations that cannot exceed 45 days each. If they still cannot reach
agreement, either side may file a complaint with the Virginia Commission or take other appropriate regulatory or
legal action. See Verizon’s November Proposed Agreement to Cox, § 28.9. See also Verizon’s November
Proposed Agreement to AT&T, § 28.11; Verizon’s November Proposed Agreement to WorldCom, Part A, § 14,
WorldCom’s November Proposed Agreement to Verizon, Part A § 13; Issue IV-101 (dispute resolution provisions).

80 Accordingly, we reject AT&T’s November Proposed Agreement to Verizon, § 5.7.5.2.5; WorldCom’s
November Proposed Agreement to Verizon, Part C, Attach. I, § 8.6; and Cox’s November Proposed Agreement to
Verizon, § 5.7.7.1(c).

8! AT&T proposes that upon a stay, reversal or modification of the order, “then (1) ISP-bound Traffic shall be

deemed Local Traffic retroactive to the effective date of this Agreement; (2) any compensation that would have
been due under this Agreement since its effective date for the exchange of ISP-bound traffic shall immediately be
due and payable.” AT&T’s November Proposed Agreement to Verizon, § 5.7.5.2.5. WorldCom proposes that
certain contract provisions, including rates, “may be voided by either Party . . . if any legislative, regulatory, or
judicial action, rule, or regulation modifies, reverses, vacates, or remands the ISP Remand Order, in whole or in
(continued....)
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Verizon argues, be triggered by a modification or remand that did not reject, or even address, the
order’s rate structure for ISP-bound traffic. Indeed, we note that the D.C. Circuit’s recent
remand of the ISP Intercarrier Compensation Order likely would have triggered at least
WorldCom'’s proposed language, even though the court expressly declined to reach the issue of
rates for ISP-bound traffic.

d. Definition of “Internet Traffic”

256. Inthe ISP Intercarrier Compensation Order, the Commission determined that
ISP-bound traffic is not subject to the reciprocal compensation provisions of section 251(b)(5).**
Generally speaking, the order focused on traffic bound for ISPs over the public switched
telecommunications network, which the Commission referred to as “ISP-bound traffic.”

Because the order “carved out” ISP-bound traffic as one category of traffic not subject to section
251(b)(5) reciprocal compensation, the parties argue about precisely how to define the rest of the
universe of traffic that is not subject to section 251(b)(5) reciprocal compensation. Verizon also
proposes the term “Measured Internet Traffic” to define the traffic that is bound for an ISP and
therefore not subject to reciprocal compensation under section 251(b)(5).

@) Positions of the Parties

257. The petitioners assert that Verizon’s proposed contract, which provides that
reciprocal compensation does not apply to “interstate or intrastate Exchange Access, Information
Access, or exchange services for Exchange Access or Information Access,”™® is over-inclusive
and could be read to exclude from reciprocal compensation not only ISP-bound traffic, but also
other forms of information access traffic, or more broadly, all of the traffic types listed in section
251(g).** Cox argues that Verizon’s proposed language improperly reverses the presumption in
section 251(g), exempting the traffic types listed therein from reciprocal compensation, rather
than, as the statute requires, leaving in place previous compensation regimes until they have been
superseded by new rules.®®

(Continued from previous page)
part,” adding that ISP-bound traffic would be deemed section 251(b)(5) traffic, and retroactive payment would be
due. WorldCom’s November Proposed Agreement to Verizon, Part C, Attach. I, § 8.6.

82 See ISP Intercarrier Compensation Order, 16 FCC Red at 9166-74, paras. 34-47. As we note above, this order
has been remanded to the Commission. See WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002).

83 See, e.g., Verizon’s November Proposed Agreement to WorldCom, Part C, Interconnection Attach., § 7.3.1.

84 WorldCom Brief at 80; Cox Reply at 22-23; see Verizon’s November Proposed Agreement to AT&T,

§ 1.68(a); Verizon’s November Proposed Agreement to WorldCom, Part C, Interconnection Attach., § 7.3.1;
Verizon’s November Proposed Agreement to Cox, § 1.60a. According to WorldCom, exclusion of information
access services could affect “traffic to other enhanced service providers that has traditionally been treated as local.”
WorldCom Brief at 80.

85 Cox Reply at 23, citing 47 U.S.C. § 251(g).
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258. WorldCom complains that Verizon’s defined term, “Measured Internet Traffic,”
which incorporates another Verizon-defined term — “Internet Traffic” — defines ISP-bound traffic
more broadly than does the ISP Intercarrier Compensation Order and therefore generates
confusion.** AT&T complains that Verizon’s proposed definition of “Measured Internet
Traffic” includes not only traffic delivered to an ISP, but also any traffic that is delivered to a
customer and that is “transmitted to or returned from the Internet at any point during the duration
of the transmission.”®” AT&T argues that, through this definition, Verizon is attempting to
expand the universe of traffic exempted from reciprocal compensation by including all traffic
that traverses the Internet and is delivered to any customer, not just traffic delivered to an ISP.*®
AT&T argues that, for example, Verizon could seek to use this language to avoid paying
compensation for packet-switched voice calls.®®

259.  Verizon argues that the petitioners’ approaches are under-inclusive. Verizon
claims that petitioners’ language is inconsistent with the Commission’s rules because petitioners
fail to exclude certain types of traffic, especially toll traffic, from section 251(b)(5) reciprocal
compensation.*”® The result, according to Verizon, is that access traffic and toll traffic in
particular would be subject to reciprocal compensation by being grouped together with bona fide
section 251(b)(5) traffic traditionally rated as “local.”®” In this context, Verizon argues that
AT&T’s use of the terms “local traffic” and “voice traffic” are problematic because they fail to
account for certain distinctions that the Commission has recognized. Verizon says the correct

866 See WorldCom Brief at 79. On August 7, 2001, Cox filed a motion to strike the term “Internet Traffic” that
Verizon added through the filing of a revised JDPL, after the parties had previously agreed to a definition of ISP-
bound traffic. Cox Motion to Strike Untimely Raised Issues Related to Issue I-5 at 4 (filed Aug. 7, 2001) (Cox
Motion to Strike). Cox argued that Verizon’s proposed definition of “Internet Traffic” is overbroad, and could be
construed to extend beyond dial-up ISP-bound traffic into other advanced telecommunications services such as IP
telephony. Id. at 5-6. In an August 17, 2001 letter, we granted Cox’s motion in part, striking the term “Internet
Traffic” from Verizon’s proposed language to the extent that Verizon sought to use the term and definition to
introduce an issue beyond the implementation of the Commission’s Order. Letter from Jeffrey H. Dygert to Scott
Randolph and Alexandra Wilson (Aug. 17, 2001) (August 17 Letter Order). In a September 18, 2001 revised JDPL,
Verizon continued to use the term “Internet Traffic,” prompting Cox to file a motion to enforce the August 17 Letter
Order. Cox Motion to Enforce the August 17 Order (filed Sept. 21, 2001).

87 AT&T Brief at 80-81. Verizon has agreed, with respect to Cox and WorldCom, to define “Measured Internet
Traffic” to include only traffic delivered to an ISP, not this broader category of traffic delivered to any customer.

88 Jd; see also Verizon’s November Proposed Agreement to AT&T, § 1.52(a).
8% AT&T Brief at 81.
870 Verizon IC Brief at 4,

8 1d. at 4.
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approach focuses instead on traffic subject to section 251(b)(5) reciprocal compensation
obligations, together with traffic excluded from those obligations by section 251(g).*”

260. With regard to its definition of Measured Internet Traffic, Verizon asserts that
when it describes traffic that is delivered to a customer or an ISP, there is no real distinction
between the two terms within the definition.*” In addition, as noted above, through its hearing
testimony, Verizon agreed to replace the phrase “delivered to a customer or an ISP” with
“delivered to an ISP” in Cox’s contract.® It appears that Verizon has made the same change in
its proposed contract to WorldCom.*

(ii)  Discussion

261. We disagree with Verizon’s assertion that every form of traffic listed in section
251(g) should be excluded from section 251(b)(5) reciprocal compensation. In remanding the
ISP Intercarrier Compensation Order to the Commission, the D.C. Circuit recently rejected the
Commission’s earlier conclusion that section 251(g) supports the exclusion of ISP-bound traffic
from section 251(b)(5)’s reciprocal compensation obligations.*”® Accordingly, we decline to
adopt Verizon’s contract proposals that appear to build on logic that the court has now
rejected.’”” We address below Verizon’s argument that exchange access (e.g., toll traffic) should
not be subject to reciprocal compensation under the Commission’s rules.

262. Furthermore, we agree that use of Verizon’s term “Measured Internet Traffic”
rather than “ISP-bound traffic,” which is the term used by the Commission in the ISP
Intercarrier Compensation Order, may be confusing. Verizon’s term does not appear in the

2 Id. at 4-5, Verizon notes that the Pennsylvania and Maryland Commissions have rejected a “local traffic”
definition, in favor of “reciprocal compensation traffic.” Id. at 4, citing Petition of Sprint Communication Co., L.P.
Jor an Arbitration Award Pursuant to 47 U.S.C. § 252(b), Opinion and Order, A-310183F002, at 47 (issued by
Pennsylvania Comm’n Oct. 14, 2001); In re Arbitration of Sprint Communications Co., L.P. v. Verizon Maryland,
Inc., Pursuant to Section 252(b), Order No. 77320, Case No. 8887, at 23-24 (issued by Maryland Comm’n Oct. 24,
2001).

2 Tr. at 1740-41.

87¢ Id. at 1784. We note that Verizon was referring to section 1.41(a) of Verizon’s proposed agreement with Cox.
875 See Verizon’s November Proposed Agreement to WorldCom, Part C, Interconnection Attach., § 7.12.

¢ WorldCom v. FCC, 288 F.3d at 433-34.

877 Therefore, we strike Verizon’s November Proposed Agreement to AT&T, § 1.68(a); Verizon’s November
Proposed Agreement to WorldCom, Part C, Interconnection Attach., § 7.3.1 and corresponding language in § 7.14;
Verizon’s November Proposed Agreement to Cox, § 1.60a.
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petitioners’ language that we adopt herein. Accordingly, we reject it and its companion term
“Internet Traffic.”*”

e. Rebuttable Presumption of 3:1

263. Rather than requiring parties separately to identify ISP-bound traffic and section
251(b)(5) traffic for purposes of calculating intercarrier compensation, the ISP Intercarrier
Compensation Order created a rebuttable presumption that “traffic delivered to a carrier,
pursuant to a particular contract, that exceeds a 3:1 ratio of terminating to originating traffic is
ISP-bound traffic.”®” To rebut this presumption, a carrier must demonstrate to the relevant state
commission that the 3:1 ratio fails accurately to reflect the traffic flow.*® The parties offer
competing language to implement the 3:1 ratio and procedures for rebutting it.**' We adopt the
petitioners’ language.

@) Positions of the Parties

264. AT&T describes the 3:1 calculation in terms of separating “local traffic” from
ISP-bound traffic.®* Specifically, AT&T defines “local traffic” as traffic that stays within a local
calling area as determined by the NPA-NXX codes of the calling and called parties;* it does not
consider any toll traffic qualifying for access payments to be subject to the 3:1 calculation.®*
AT&T contends that it defines “ISP-bound traffic” in the same manner as the ISP Intercarrier
Compensation Order uses the term ® WorldCom also asserts that it would not include

¥ Accordingly, we reject Verizon’s November Proposed Agreement to AT&T, § 1.52(a); Verizon’s
November Proposed Agreement to Cox, §§ 1.36, 1.41; and Verizon’s November Proposed Agreement to
WorldCom, Part C, Interconnection Attach., §§ 7.10, 7.12.

879 ISP Intercarrier Compensation Order, 16 FCC Red at 9187-88, para. 79.
880 Id.

881 See Verizon’s November Proposed Agreement to AT&T § 5.7.4; AT&T’s November Proposed Agreement to
Verizon, § 5.7.5.2.1; Verizon’s November Proposed Agreement to Cox § 5.7.4; Cox’s November Proposed
Agreement to Verizon, § 5.7.7.3(2); Verizon’s November Proposed Agreement to WorldCom , Part C,
Interconnection Attach., § 7.3.2.1; WorldCom’s November Proposed Agreement to Verizon, Part C, Attach. 1, §
8.4,

882 AT&T Brief at 80; AT&T’s November Proposed Agreement to Verizon, § 2.1.

883 AT&T Brief at 80 n.269, citing AT&T’s November Proposed Agreement to Verizon, § 1.51. The rating of
calls based on the NPA-NXX codes of the calling and called parties is discussed in Issue I-6 below.

884 Tr. at 1654.

85  AT&T Brief at 80. Specifically, AT&T clarifies that the term ISP-bound traffic “shall have the same meaning,
when used in this Agreement, as used in the [ISP Intercarrier Compensation Order).” AT&T’s November
Proposed Agreement to Verizon, § 1.46.
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intraLATA toll calls in the 3:1 calculation.®® However, WorldCom does seek to include within
the 3:1 calculation its traffic originating over both interconnection trunks and UNE-platform
arrangements.* WorldCom argues that nothing in its proposal precludes rebuttal of the 3:1
presumption; indeed, it offers to make explicit the rebuttable nature of the 3:1 presumption.*
Cox also proposes contractual provisions to implement the 3:1 calculation.®® Cox states that,
according to its proposed language, toll traffic would not be subjected to the 3:1 calculation.®

265. Verizon disagrees with each petitioner’s approach to implementing the 3:1
calculation, largely based on its interpretation that the petitioners would include all traffic,
whether “local” or “toll,” in the calculation.®' Verizon’s approach, as noted earlier, is to exclude
all traffic listed in section 251(g) from reciprocal compensation and, hence, the 3:1 calculation.””
In addition to Verizon’s concern about traffic types, Verizon also argues that AT&T and
WorldCom’s language, if adopted, should specifically note the rebuttable nature of the 3:1
presumption.®”

(i)  Discussion

266. The petitioners’ language implementing the 3:1 presumption is largely consistent
with the ISP Intercarrier Compensation Order. We adopt their proposed contract language,
modifying AT&T’s and WorldCom’s to clarify that the 3:1 presumption is rebuttable.* The
petitioners have all asserted that exchange access traffic types, including traffic that has
traditionally been rated as “toll,” would not be included in the 3:1 calculation. We see nothing in
the petitioners’ proposed contracts that would suggest a contrary result. Having rejected in the
preceding section Verizon’s argument that all categories of section 251(g) traffic should be
excluded from section 251(b)(5) reciprocal compensation, we decline to follow Verizon’s

88 WorldCom Reply at 67; Tr. at 1689.
87 WorldCom Brief at 76-77; WorldCom’s November Proposed Agreement to Verizon, Part C, Attach. I, § 8.4.1.

88 WorldCom Brief at 76 n.39; WorldCom Reply at 67-68.

89 Cox Brief at 33; Cox’s November Proposed Agreement to Verizon, § 5.7.7.3(a).

0 See Cox Reply at 22-23.
8! Verizon IC Brief at 4; Verizon IC Reply at 1-2.
82 Verizon IC Reply at 1-2,

83 1d. at 2-3.

894 See AT&T's November Proposed Agreement to Verizon, § 5.7.5.2.1; WorldCom’s November Proposed

Agreement to Verizon, Part C, Attach. I, §§ 8.4, 8.4.2; Cox’s November Proposed Agreement to Verizon,

§ 5.7.7.3(a). Further, we reject Verizon’s competing language. See Verizon’s November Proposed Agreement to
AT&T, § 5.7.4; Verizon’s November Proposed Agreement to Cox, § 5.7.4; Verizon’s November Proposed
Agreement to WorldCom, Part C, Interconnection Attach., § 7.3.2.1.
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approach of excluding that “universe” of traffic from the 3:1 calculation. The petitioners are not
proposing to subject exchange access traffic to the 3:1 calculation, and their proposed contracts
cannot be read to do so.

267. With regard to WorldCom’s argument that both its originating interconnection
trunk and UNE-platform traffic should be subject to the 3:1 calculation, we note that Verizon has
agreed to include WorldCom’s originating UNE-platform traffic.?”® We find that traffic
originating on WorldCom’s interconnection trunks should also be included in the 3:1
calculation.*®® The ISP Intercarrier Compensation Order does not distinguish between UNE-
platform traffic and originating interconnection trunk traffic in its application of the 3:1 ratio.
We conclude, therefore, that both categories of traffic should be included in this calculation.
Verizon has offered no reason why we should reach a contrary conclusion.

268. Finally, we agree with Verizon that at least AT&T’s proposal could be read as
making the 3:1 presumption irrebuttable and is therefore inconsistent with the ISP Intercarrier
Compensation Order. To make AT&T’s proposal consistent with the ISP Intercarrier
Compensation Order, we substitute the phrase “shall be presumed, subject to rebuttal, to be” for
the phrase “shall be conclusively defined as” in both places where this phrase appears in
AT&T’s proposed section 5.7.5.2.1. We also direct WorldCom to modify its section 8.4
proposal explicitly to reflect the rebuttable nature of the 3:1 presumption, as it agreed to do.*”

f. Audits and Billing Factors

269. The ISP Intercarrier Compensation Order does not set forth any specific billing
or auditing measures to govern intercarrier compensation for ISP-bound traffic. AT&T proposes
certain additional provisions that establish billing factors, blended rates and audits. Verizon
opposes AT&T’s language. Meanwhile, Verizon proposes auditing provisions to Cox that would
allow it unilaterally to conduct audits of Cox’s traffic at any time. We adopt AT&T’s provisions
that establish billing factors, while rejecting the additional issue-specific auditing provision that
AT&T proposes to Verizon, and that Verizon proposes to Cox.

@) Positions of the Parties

270. AT&T proposes quarterly billing in which the relative percentage of section
251(b)(5) traffic to ISP-bound traffic from the first two months of a calendar quarter establishes
the appropriate compensation for the subsequent quarter.*® AT&T proposes that Verizon must
calculate quarterly factors that represent Verizon’s assessment of the relative amounts of section

85 See Tr. at 1853-54.

8% Accordingly, we adopt WorldCom’s proposed section 8.4.1 of Attachment I.

87 See WorldCom Brief at 76 n.39; WorldCom Reply at 67-68.

%8 See AT&T’s November Proposed Agreement to Verizon, § 5.7.5.2.4.2.
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251(b)(5) and ISP-bound traffic between the carriers.*” AT&T then proposes blended rates that
incorporate these established factors so that the single applicable rate for all traffic consists of
the section 251(b)(5) rate and the ISP-bound traffic rate weighted according to the proportion
cstablished by the quarterly billing factors.’® Finally, AT&T proposes contract language that
allows it specifically to audit these calendar quarter factors and their associated bills.”!

271. Cox criticizes Verizon’s proposal that would grant an unlimited, unilateral right
for Verizon to audit the relative proportions of Cox’s section 251(b)(5) and ISP-bound traffic to
determine whether proper rates are being charged.”® Cox argues that the audit right proposed by
Verizon is unfairly unilateral in nature, and that Verizon could abuse it with burdensome audit
requests.”® Furthermore, Cox argues, Verizon does not need an auditing provision specifically
for ISP-bound traffic because the ISP Intercarrier Compensation Order alone makes it possible
for Verizon to raise a concern about traffic flow to the Virginia Commission at any time.**
Additionally, the parties have agreed to a general auditing provision, giving either party the right
to conduct an audit twice per year (or more, if discrepancies are found) which, Cox argues, offers
Verizon sufficient protection.*®

272. Verizon argues that AT&T’s proposals for billing factors and blended rates go
beyond the specific requirements of the ISP Intercarrier Compensation Order and therefore do
not belong in this interconnection agreement.”® Verizon also offers specific criticisms of each.
With regard to AT&T’s proposal to estimate a calendar quarter’s compensation based on the first
two months of the previous quarter, Verizon argues that the provision would fail to protect the
parties against changes in relative volumes of traffic during the third month of the previous
quarter.””” Verizon states that it would agree to AT&T’s language if it were modified to provide
for a true-up, available for the subsequent quarter, based on the third month’s actual balance of
traffic.®® Verizon opposes AT&T’s proposal concerning the calculation of traffic factors,

8 Seeid §5.1.5.2.4.3.
@ Seeid. §5.7.5.2.4.4.
! Seeid. §5.7.52.4.5.
%2 Cox Brief at 34-35; Tr. at 1745, citing Verizon’s November Proposed Agreement to Cox, § 5.7.8.
%3 Cox Brief at 35.

%% Cox Brief at 34-35, citing ISP Intercarrier Compensation Order, 16 FCC Rcd. at 9187-88 para. 79. During the
hearing, Verizon agreed with this assertion. See Tr. at 1752-53,

%05 Cox Brief at 34, citing Verizon’s November Proposed Agreement to Cox, § 5.7.5.
%% Verizon IC Briefat 11.
907 Id.

908 Id
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arguing that it is not in any better position than AT&T to assess them and, therefore, should not
have the responsibility of calculating the factors that AT&T seeks to impose on it’” Finally,
Verizon simply disagrees with a blended rate structure, contending that the ISP Intercarrier
Compensation Order provides no support for such a provision.””® Verizon adds that AT&T’s
auditing provision is unnecessary because there is already an agreed-to general auditing
provision in its interconnection agreement with AT&T.*"!

273. Regarding the audit provision it proposes to Cox, Verizon argues that the
additional provision is more focused on obtaining data to rebut the 3:1 presumption, while the
general provision is meant to monitor minutes of use and the distinction between “local” and
“toll” traffic.”’> Verizon concedes, however, that the general provision could indeed function to
obtain the same data as the additional provision, yet it does not in Verizon’s view go far
enough.’”

(ii)  Discussion

274. We adopt AT&T’s proposal to determine the split between ISP-bound and
251(b)(5) traffic in a particular quarter by looking to the split between these two categories of
traffic in the first two months of the preceding calendar quarter. This should provide an
objectively verifiable means to ensure prompt and accurate intercarrier compensation payments
between the parties.” Additionally, in order to minimize any burden on Verizon, we modify
AT&T’s proposed language regarding the calculation of traffic factors to provide that AT&T is
responsible for the calculations. We also agree with Verizon that the contract should provide for
quarterly true-ups that account for changes in traffic proportions that may occur in the third
month of a quarter.””

909 Id

910 Id.

Mo

912 r, at 1751,
3 Tr.at 1751-52.

94 Accordingly, we adopt AT&T’s November Proposed Agreement to Verizon, §§ 5.7.5.2.4, 5.7.5.2.4.1,
5.7.5.24.2.

%15 Accordingly, we adopt AT&T’s proposed section 5.7.5.2.4.3 but revise it to read as follows:

AT&T will calculate the factors to be used for the relative percentage of minutes of use of total combined
Voice Traffic and ISP-bound Traffic represented by each type of traffic during periods referred to in
section 5.7.5.2.4.2 above, and AT&T will notify Verizon of such factors in writing by no later than the first
day of the period during which such factors will be used. Such factors will govern all billing during the
applicable period, and, on a quarterly basis, the Parties will true up any billing for prior periods based on
actual balance of traffic during such period.
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275. Wereject AT&T’s proposal for blended rates based on the factors that each party
will develop.®'® We agree with Verizon that, with the exception of the mirroring rule, the ISP
Intercarrier Compensation Order does not contemplate a blended rate applicable to all traffic
exchanged between carriers. We conclude that the proposal for traffic factors, which we have
just adopted, will permit the parties adequately to determine the amounts of traffic compensable
as ISP-bound and subject to section 251(b)(5), respectively. We also reject AT&T’s proposed
auditing provision,”"” and agree with Verizon that the availability of an agreed-to general
auditing provision is sufficient for the parties to audit the traffic factors and associated bills.**®

276. We also reject Verizon’s proposed language that would give it extra auditing
rights with respect to Cox.*”® Verizon can already accomplish the aim of its additional auditing
provision through the agreed-to, general auditing provision.” Verizon has offered no
justification for the unlimited, unilateral audit privilege that it seeks.

g. Rates, Not Just Caps

277. The ISP Intercarrier Compensation Order establishes an interim compensation
regime by limiting the rate for ISP-bound traffic according to a cap that declines over a period of
years.”” The order does not, however, specify the exact rate for terminating ISP-bound traffic; it
preserves the right of state commissions to set a rate below the applicable cap.””? The parties
disagree over whether their agreements should set the actual rates, or leave them to subsequent
negotiations. We adopt the petitioners’ proposals to include the rates.

i) Positions of the Parties

278. The petitioners argue that the contracts must specify rates, rather than merely
refer to caps.”” They assert that the rates should be set at the caps that are established by the
ISP Intercarrier Compensation Order ™

%6 Accordingly, we reject AT&T’s proposed section 5.7.5.2.4.4.

N7 Accordingly, we reject AT&T’s proposed section 5.7.5.2.4.5.
See Verizon’s November Proposed Agreement to AT&T, § 28.10 (general auditing provisions).

%19 Specifically, we reject Verizon’s proposed section 5.7.8 made to Cox.

%20 See Verizon’s November Proposed Agreement to Cox, § 5.7.5 (general auditing provision).
See ISP Intercarrier Compensation Order, 16 FCC Red at 9186-87, paras. 77-78.
%2 Id. at 9188, para. 80.

3 AT&T Brief at 82; WorldCom Brief at 76; Cox Brief at 33.
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279. Verizon argues that its interconnection agreements need not set rates because
the Virginia Commission could order rates below the caps at any time, in accordance with the
ISP Intercarrier Compensation Order.®* Verizon concedes, however, that the Virginia
Commission has not yet set a rate for termination of ISP-bound traffic.”® Verizon also agrees
that the initial rate proposed by the petitioners is the same rate that Verizon proposed in its
May 14, 2001 letter offers to all competitive carriers in Virginia.’”

(i) Discussion

280. We adopt the petitioners’ proposed contracts regarding rates for termination of
ISP-bound traffic.”® If, before the adoption of the ISP Intercarrier Compensation Order, the
Virginia Commission had adopted rates, applicable to the exchange of ISP-bound traffic, that
were lower than the caps reflected in the Order, the Virginia Commission's rates would
govern. Because the parties agree, however, that the Virginia Commission has not set a rate for
termination of ISP-bound traffic, the rate caps in the ISP Intercarrier Compensation Order are
the rates governing the exchange of ISP-bound traffic in Virginia. Furthermore, we note that the
rates the petitioners propose to include in their interconnection agreements are the rates at which
Verizon has already agreed to exchange traffic in Virginia. We earlier determined that it was not
necessary to memorialize in the interconnection agreement Verizon’s offer to comply with the
mirroring rule®®; however, it is insufficient for ISP-bound traffic rates to be established by mere
reference to Verizon’s letter offers issued to comply with the mitroring rule. Therefore, we find
no reason to leave the rates out of these interconnection agreements.

h. Growth Caps

281.  Apart from the rate caps discussed above, the ISP Intercarrier Compensation
Order also imposes a cap, with a limited annual growth factor, on the volume of ISP-bound

traffic minutes for which LECs are entitled to compensation.”® This “growth cap” builds on the
(Continued from previous page)
% See AT&T’s November Proposed Agreement to Verizon, § 5.7.5.2.2.2; WorldCom’s November Proposed

Agreement to Verizon, Part C, Attach. I, § 8.3.2; Cox’s November Proposed Agreement to Verizon, § 5.7.7.2(b)-

(e).
93 Tr. at 1761-64.

%26 Tr. at 1761-62.

21 Tr. at 1865.

28 Accordingly, we adopt AT&T’s proposed section 5.7.5.2.2.2; WorldCom’s proposed section 8.3.2 of its
Attachment I, and Cox’s proposed sections 5.7.7.2(b)-(¢). We note that Cox’s proposal establishes single rates for
delivering ISP-bound traffic to either a tandem or an end office. Verizon conceded at the hearing that, as Cox
argues, rates should be uniform whether tandem or end office interconnection applies. See Tr. at 1776-78; Cox
Brief at 31-32.

% See subsection b, above, discussing the mirroring rule.

90 See ISP Intercarrier Compensation Order, 16 FCC Rcd at 9187, para. 78.
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number of ISP-bound minutes for which carriers were entitled to compensation under a
particular contract during a baseline period, the first quarter of 2001.”' The petitioners propose
language to establish this baseline amount, together with the growth cap calculation, in order to
avoid future disputes.”® Verizon opposes the inclusion of any such language or, at a minimum,
argues that the growth cap calculation should include only those ISP-bound minutes for which a
LEC is entitled to compensation. We adopt the petitioners’ proposed language with certain
modifications.

() Positions of the Parties

282. The petitioners incorporate the growth cap calculation methodology into their
proposed contracts.” AT&T proposes that the growth cap baseline should be established by
subjecting all traffic that it exchanged with Verizon in the first quarter of 2001 to the
Commission’s 3:1 presumption.”* This means that the baseline amount would equal either
party’s minutes of terminating non-toll traffic that was equal to three times the minutes of the
other party’s terminating non-toll traffic during the first quarter of 2001. AT&T disagrees with
Verizon’s limitation on the calculation—to include only those minutes for which a LEC is
entitled to compensation—because, it asserts, Verizon likely would apply to this limitation a
unilateral determination that AT&T was not entitled to compensation for any of the ISP-bound
traffic during the first quarter of 2001.”* AT&T argues that its proposal would minimize
disputes, in tandem with the Commission’s 3:1 presumption.”® WorldCom asserts that, in any
case, Verizon did not object during the hearing to contract language that would establish, and
therefore settle, the minutes of ISP-bound traffic for which WorldCom was eligible for
compensation during the first quarter of 2001.**” Cox proposes to include the actual baseline
amount (rather than merely the calculation methodology) in its interconnection agreement with
Verizon.”® Cox also argues that its growth cap calculation for 2002 should be based on the
previous year’s calculated cap, rather than on the previous year’s actual traffic.”’

931 Id.

32 See AT&T’s November Proposed Interconnection Agreement to Verizon, § 5.7.5.2.3; WorldCom’s November
Proposed Interconnection Agreement to Verizon, Part C, Attach. I, § 8.5; Cox’s November Proposed
Interconnection Agreement to Verizon, § 5.7.7.4.

93 AT&T Brief at 83; WorldCom Brief at 77; Cox Reply at 22 n.80.
%4 AT&T Reply at 43.

%5 Id at 41-42.

%8 1d at43.

%7 WorldCom Brief at 77, citing Tr. at 1869-71.

% Cox Brief at 33 n.130.

% Cox Reply at 22 n.80.

138



Federal Communications Commission DA 02-1731

283. Verizon argues that the growth cap baseline calculation should be explicitly
qualified to include only those ISP-bound minutes for which a LEC was entitled to
compensation, in accordance with the ISP Intercarrier Compensation Order.’*® Verizon opposes
AT&T and WorldCom’s attempts to remove this qualifier from the calculation, because AT&T
and WorldCom are continuing to dispute the amount of compensation to which they are entitled
for ISP-bound traffic from the first quarter of 2001.** Verizon also disagrees with Cox’s 2002
growth cap calculation in that it is strictly based on the 2001 growth cap, rather than on an
independent calculation of the number of ISP~-bound minutes for which Cox actually was entitled
to compensation in 2001.°%

(ii)  Discussion

284. We agree with the petitioners that it is appropriate to include the ISP Intercarrier
Compensation Order’s methodology for calculating growth caps in their interconnection
agreements with Verizon. We agree with Verizon, however, that the order applies the growth
caps only to those minutes for which the LECs were entitled to compensation. According to the
order, the number of minutes for which a LEC was entitled to compensation is a question to be
resolved pursuant to the particular interconnection agreement that governed the exchange of
traffic during the first quarter of 2001.**® Therefore, the number of minutes for which any
petitioner was entitled to compensation during the first quarter of 2001 is beyond the scope of
this arbitration. AT&T and Cox cannot establish the baseline here using either the 3:1
presumption or the record before us. Accordingly, we adopt the petitioners’ proposals, while
revising AT&T and WorldCom’s language to reflect only those minutes for which they were

0 Verizon IC Brief at 9, citing ISP Intercarrier Compensation Order, 16 FCC Red at 9187, para. 78. The order
qualifies growth caps to include only those minutes for which a LEC was entitled to compensation:

For the year 2001, a LEC may receive compensation, pursuant to a particular interconnection agreement,
for ISP-bound minutes up to a ceiling equal to, on an annualized basis, the number of ISP-bound minutes
Jfor which that LEC was entitled 16 compensation under that agreement during the first quarter of 2001,
plus a ten percent growth factor. For 2002, a LEC may receive compensation, pursuant to a particular
interconnection agreement, for ISP-bound minutes up to a ceiling equal to the minutes for which it was
entitled to compensation under that agreement in 2001, plus another ten percent growth factor. In 2003, a
LEC may receive compensation, pursuant to a particular interconnection agreement, for ISP-bound minutes
up to a ceiling equal to the 2002 ceiling applicable to that agreement.

Id. (emphasis added).
%1 Verizon IC Brief at 9-10.
%2 Id at 10 n4.

43 See ISP Intercarrier Compensation Order, 16 FCC Red at 9187, para. 78.
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entitled to compensation, and removing Cox’s language establishing the numbers for the actual
baseline, and subsequent growth cap, amounts.**

285. We disagree with Verizon’s criticism of Cox’s language implementing the growth
cap for 2002.°* Verizon asserts that “the number of ISP-bound minutes for which [Cox] is
entitled to compensation in 2001 may be Jess than the 2001 cap itself.”** While that may be
true, the calculation of minutes to which Cox was entitled to compensation in 2002 is the product
of the cap in 2001 and the 10 percent growth factor. The ISP Intercarrier Compensation Order
established a baseline — the first quarter of 2001 — as a starting point for all subsequent
calculations. The growth cap for 2002 does not reflect a calculation independent of the first
quarter of 2001, based on actual traffic for the whole of 2001.

2. Issue I-6 (Toll Rating and Virtual Foreign Exchanges)
a. Introduction

286. The parties disagree over how to determine whether a call passing between their
networks is subject to reciprocal compensation (traditionally referred to as “local”) or access
charges (traditionally referred to as “toll”). The petitioners advocate a continuation of the
current regime, which relies on a comparison of the originating and terminating central office
codes, or NPA-NXXs, associated with a call. Verizon objects to the petitioners’ call rating
regime because it allows them to provide a virtual foreign exchange (“virtual FX”) service that
obligates Verizon to pay reciprocal compensation, while denying it access revenues, for calls
that go between Verizon’s legacy rate centers. This virtual FX service also denies Verizon the
toll revenues that it would have received if it had transported these calls entirely on its own

*“ Thus, we adopt AT&T’s proposed section 5.7.5.2.3, but replace the second sentence with the following: “The
parties shall first determine the total number of minutes of use of ISP-bound Traffic, for which they were entitled to
compensation, terminated by one Party for the other Party for the three-month period commencing January 1, 2001
and ending March 31, 2001.” We adopt WorldCom’s proposed section 8.5 of Attachment I, but replace the first
sentence with the following: “For ISP-bound Traffic exchanged during the year 2001, and to the extent this
Agreement remains in effect during that year, the information access rates set out in Section §.3.2 shall be billed by
MCIm to Verizon on ISP-bound Traffic for MOU only up to a ceiling equal to, on an annualized basis, the number
of ISP-bound Traffic minutes, for which MCIm was entitled to compensation, that originated on Verizon’s network
and was delivered by MCIm during the first quarter of 2001, plus a ten percent growth factor.,” Finally, we adopt
Cox’s proposed section 5.7.7.4(a), but replace the last two sentences with the following: “The cap for total Internet
Traffic minutes for 2001, expressed on an annualized basis, is calculated by multiplying the first quarter total by
four and increasing the result by ten percent.”

5 Accordingly, we also adopt Cox’s proposed section 5.7.7.4(b), but revise it by replacing the last sentence with
the following: “The cap for total Internet Traffic minutes for 2002 is calculated by increasing the cap for total

Internet Traffic minutes for 2001 by ten percent.” Finally, we adopt Cox’s proposed sections 5.7.7.4(c)-(e) without
revision.

946 See Verizon IC Brief at 10 n.4.
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network as intralLATA toll traffic. Verizon argues simply that “toll” rating should be
accomplished by comparing the geographical locations of the starting and ending points of a call.

287. Of particular importance to this issue is a comparison of the two sides’ FX
services. When Verizon provides FX service (“traditional FX”), it connects the subscribing
customer, via a dedicated private line for which the subscriber pays, tc the end office switch in
the distant rate center from which the subscriber wishes callers to be able to reach him without
incurring toll charges. Verizon then assigns the FX subscriber a number associated with the
distant switch. By contrast, when the petitioners provide their virtual FX service, they rely on
the larger serving areas of their switches to allow callers from a distant Verizon legacy rate
center to reach the virtual FX subscriber without incurring toll charges. Thus, the petitioners
simply assign the subscriber an NPA-NXX associated with the rate center the subscriber
designates and rely on their switches’ broad coverage, rather than a dedicated private line, to
transport the calls between legacy rate centers.

288. We adopt the petitioners’ proposed language for this issue. Verizon has failed to
propose a workable method for rating calls based on their geographical end points, and it has
alleged no abuse in Virginia of the process for assigning NPA-NXX codes.

b. Positions of the Parties

289. AT&T notes that Verizon itself compares originating and terminating NPA-NXXs
when it decides whether to charge reciprocal compensation for completing calls from another
carrier’s customer to Verizon’s FX subscribers.®” If the two relevant NPA-NXXs are within the
same rate center, Verizon charges reciprocal compensation for its completion of the call,
regardless of where a caller is actually located.**®* AT&T argues that section 251(b)(5) similarly
obligates Verizon to pay reciprocal compensation for calls to AT&T’s virtual FX customers
when the Verizon customer’s NPA-NXX falls within the same rate center as the virtual FX
subscriber’s number does.**

290. AT&T disagrees with Verizon’s argument that section 251(g) exempts virtual FX
traffic from section 251(b)(5)’s reciprocal compensation obligation.”® According to AT&T,
section 251(g) merely grandfathered pre-existing rules governing exchange access and
information access, and there were no such rules relating to the category of traffic at issue
here.”® AT&T further asserts that virtual FX traffic is not exchange access traffic, which

%7 AT&T Brief at 88-89.

™8 Id. at 89.

9 Id. at 92, citing 47 U.S.C. § 251(b)(5).
0 Id. at 90-93.

%l Id. at 92-93.
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involves, by definition, the origination and termination of telephone toll calls.*® AT&T notes
that telephone toll service is defined as “telephone service between stations in different exchange
areas for which there is made a separate charge not included in contracts with subscribers for
exchange service.” Because AT&T does not impose a separate charge for its virtual FX
service, AT&T argues that it is not a toll service. Accordingly, AT&T argues, it falls within the
section 251(b)(5) reciprocal compensation regime rather than being subject to Verizon’s access
tariffs.*

291, AT&T also argues that its proposal does not impose any additional costs upon
Verizon, whether or not virtual FX is involved, because AT&T designates a single POI for an
NPA-NXX and Verizon’s responsibility for transporting a call ends there, regardless of the
physical location of the AT&T customer.”® AT&T argues that it would be redundant and
inefficient for it to mimic Verizon’s traditional FX service by purchasing a dedicated private
line, as Verizon proposes. AT&T asserts that such an arrangement would leave it at a serious
competitive disadvantage.’

292. AT&T defends the structure of its virtual FX service, noting that Verizon does not
claim that the petitioners are receiving NPA-NXX code assignments in exchanges where they do
not actually serve customers of their own.”” AT&T distinguishes the Maine Commission
decision upon which Verizon relies, noting that such numbering abuse is not at issue between
AT&T and Verizon in Virginia.®® AT&T further asserts that, under Verizon’s proposal, AT&T
would have to obtain NPA-NXX code assignments in every rate center where it has a customer,
even though customers in some rate centers may be satisfied with numbers from another Verizon
rate center.”® AT&T argues that this itself would unnecessarily waste numbering resources.”

%52 Id. at 93, citing 47 U.S.C. § 153(16).
%53 Id, citing 47 U.S.C. § 153(48).
954 Id.

955 Id. at 89-90.

%56 Id. at 96. ATA&T notes that this interoffice transport is unnecessary according to AT&T’s network architecture

of a single switch with a single POI. Id. at 96 n.323, citing Tr. at 1908.
7 Id. at 93-94; id. at 94 n.317, citing Tr. at 1909.

8 AT&T Reply at 49, citing AT&T Ex. 8 at 56-57. The Maine Commission revoked NPA-NXX assignments
when it found that a competitive LEC was receiving numbering assignments for exchanges where the competitive
LEC served no customers. See Investigation Into Use of Central Office Codes (NXXs) by New England Fiber
Communications, Inc., LLC, Dkt No. 98-78, Maine PUC (rel. June 30, 2000). AT&T notes that, in any case, this
Maine decision was concerned with abuses related to ISP-bound traffic during the era before adoption of the
Commission’s ISP Intercarrier Compensation Order. AT&T Reply at 49.

9%  AT&T Brief at 94.
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293. AT&T further notes that, if Verizon were to prevail in treating AT&T’s virtual
FX traffic as toll traffic, there would have to be some way to segregate the virtual FX traffic
from section 251(b)(5) traffic.®® AT&T asserts that there is currently no way to accomplish this
by, as Verizon suggests, comparing the physical end points of a call.**? Furthermore, AT&T
argues that a traffic study to determine the relative percentages of virtual FX and section
251(b)(5) traffic would be costly and overly burdensome.*®

294. WorldCom asserts that every carrier in the country, including Verizon, rates calls
by comparing originating and terminating NPA-NXX codes and that no state has devised a
different method to distinguish between “local” and toll traffic.’® WorldCom asserts that the
Commission has never held that the physical locations of the calling and called parties determine
whether a call is “local”; it has left the determination of “local” calling areas to the states.”®*
WorldCom also notes that Verizon’s billing system cannot identify the physical location of a
calling or called party, even though Verizon proposes to base its intercarrier compensation
regime on that foundation.”® WorldCom notes that Verizon’s network is not the only one
providing transport to and from virtual NPA-NXXs.*” According to WorldCom, it often hauls
traffic for much longer distances than does Verizon.”® In any case, WorldCom notes, its virtual
FX service does not change the average transport distance for Verizon because the incumbent
LEC still must transport the traffic to WorldCom’s POL*®

295.  WorldCom takes issue with Verizon’s assertion that it loses toll revenues because
of virtual FX service. WorldCom notes that the basic enticement of a virtual FX is that it
enables a calling party to call a business in a distant location without incurring a toll charge.
Absent a virtual local number, WorldCom argues, the caller would typically find a similar

(Continued from previous page)
960 I d

961 Id

%2 1d. at 95, citing Tr. at 1813, 1815, 1905.

%3 AT&T Reply at 47, citing Verizon IC Brief at 19,
%4 WorldCom Brief at 82.

%5 WorldCom Reply at 76, citing Local Competition Order, 11 FCC Red. at 16013-14, para. 1035, .
%€ WorldCom Brief at 84.

%7 Id. at 87.

%% Id. at 88.

969 Id
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vendor that has a local number.”” Thus, according to WorldCom, without its virtual FX offering,
the call to the distant location likely would not take place at all.”™”

296. WorldCom argues that it should not be required to purchase a dedicated private
line from Verizon and provide traditional FX service. According to WorldCom, this would
eliminate competitive pressure and freeze rates at their current levels because the competitive
LEC would essentially replace all the private-line revenue that Verizon would otherwise have
lost when it lost the FX customer.””” WorldCom argues that Verizon’s proposed requirement
also would prevent WorldCom from exploiting the advantages of its unique network
architecture: Verizon’s traditional FX service transports calls between two switches, while
WorldCom typically serves an equivalent area with one switch.””

297. Cox argues that Verizon is trying to force it to match Verizon’s network
architecture.”” Cox further asserts that Verizon’s end-to-end compensation regime is infeasible
and that Verizon makes no workable proposal for determining the originating and terminating
points of a call.””® Cox argues that Verizon compares apples to oranges when it complains that it
receives compensation for transporting calls to Verizon’s FX customers, but not for transporting
virtual FX calls to Cox’s switch.”” Cox asserts that Verizon’s costs for delivering traffic to Cox
have nothing to do with the nature of the underlying service, but rather with the distance to
Cox’s switch.””” The difference in compensation, Cox notes, arises from the dedicated private
line charge that Verizon imposes on its traditional FX customers—a charge that Verizon
obviously cannot impose on Cox’s customers.”

298. Finally, Cox notes that Verizon need not be concerned about NPA-NXX code
assignment abuses, because state commissions have acted quickly to correct such abuses, and

" Id at 89.
971 Id
972 Id.
973 I1d

" Cox Brief at 35. Verizon admits, Cox notes, that requiring a competitive LEC to duplicate Verizon’s network
architecture is inefficient and unnecessarily costly. Id. at 36-37, citing Tr. at 1822-23.

%5 Cox Brief at 39, citing Tr. at 1811-12; Cox Reply at 27-28, citing Tr. at 1812-14.
976 Cox Briefat 37.

" Id. at 37. Notably, Cox asserts that Verizon does not split access revenues for traditional FX calls with Cox or
other competitive LECs. Cox Reply at 26.

%% Cox Brief at 37-38.
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Verizon has not shown evidence of any abuse here.”” According to Cox, this arbitration is not
the appropriate forum to evaluate compliance with such regulatory requirements.”®

299. Verizon argues that the petitioners are effectively trying to thwart Verizon’s
access regime by treating toll traffic as “local” traffic.®® Verizon asserts that the ISP Intercarrier
Compensation Order supports its position that a call’s jurisdiction is based on its end points.**
Accordingly, Verizon argues, there is no difference between a virtual FX call and a toll call.*®
In contrast to virtual FX, Verizon asserts that its traditional FX service is an alternative pricing
structure for toll service, rather than a “local” service as claimed by the petitioners.”* Verizon
argues that the petitioners should assume financial responsibility for virtual FX traffic by paying
Verizon for transport from the calling area of the Verizon caller to the petitioner’s POL*

300. Verizon acknowledges that virtual FX traffic cannot be distinguished from “local”
traffic at Verizon’s end office switches.”® Verizon proposes, however, that the petitioners
conduct a traffic study or develop a factor to identify the percentage of virtual FX traffic.”*’
Verizon would then exchange the identified proportion of traffic either pursuant to the governing
access tariff or on a bill and keep basis under its VGRIP proposal.”®® Finally, Verizon notes that
several state commissions, including Maine, Connecticut, Missouri, Texas and Georgia, have
found that virtual FX traffic is not subject to reciprocal compensation.’®

c. Discussion

301. We agree with the petitioners that Verizon has offered no viable alternative to the
current system, under which carriers rate calls by comparing the originating and terminating
NPA-NXX codes. We therefore accept the petitioners’ proposed language and reject Verizon’s

" Id. at 40.

%0 14

%81 Verizon IC Brief at 16.

%2 Id,, citing ISP Intercarrier Compensation Order, 16 FCC Red at 9159-60, 9163, paras. 14, 25.
 Id at17.

% Id. at18.

8 Verizon IC Reply at 11.
%86 Verizon IC Brief at 19.
% Id. at 19.

9% g

% Id at 19-21.
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language that would rate calls according to their geographical end points.”*® Verizon concedes
that NPA-NXX rating is the established compensation mechanism not only for itself, but
industry-wide.”' The parties all agree that rating calls by their geographical starting and ending
points raises billing and technical issues that have no concrete, workable solutions at this time.””

302. Verizon proposed, late in this proceeding, that the petitioners should conduct a
traffic study to develop a factor to account for the virtual FX traffic that appears to be “local”
traffic. However, Verizon’s contract fails to lay out such a mechanism in any detail. Most
importantly, Verizon concedes that currently there is no way to determine the physical end
points of a communication, and offers no specific contract proposal to make that
determination.’”

303. Additionally, we note that state commissions, through their numbering authority,
can correct abuses of NPA-NXX allocations. As discussed earlier, the Maine Commission found
that a competitive LEC there was receiving NPA-NXXs for legacy rate centers throughout the
state of Maine although it served no customers in most of those rate centers.””* To the extent that
Verizon sees equivalent abuses in Virginia, it can petition the Virginia Commission to review a
competitive LEC’s NPA-NXX allocations.

3. Issue ITI-5 (Tandem Switching Rate)
a. Introduction

304. Inthe Local Competition First Report and Order, the Commission found that the
costs of transport and termination are likely to vary depending on whether traffic is routed
through a tandem switch or routed directly to an end-office switch.”” It concluded, therefore,

0 Thus, we adopt WorldCom’s November Proposed Agreement to Verizon, Attachment I, § 4.2.1.2 (subject to
modifications accomplished below in connection with Issue IV-35); Cox’s November Proposed Agreement to
Verizon, §§ 5.7.1 and 5.7.4; and AT&T’s November Proposed Agreement to Verizon, § 1.51. We have previously
rejected the proposals that Verizon offers to AT&T with respect to this issue. See supra Issues I-1 and VII-4
(rejecting , Verizon’s November Proposed Agreement to AT&T, § 5.7.3); Issue I-5, subsection (d) (rejecting
Verizon’s November Proposed Agreement to AT&T, §1.68a). We reject Verizon’s November Proposed Agreement
to WorldCom, Part B, § 2.81; we have previously rejected Verizon’s Proposed Agreement to WorldCom, Part C,
Interconnection Attach., § 7.2. See supra Issue I-2. We reject the last sentence of Verizon’s November Proposed
Agreement to Cox, § 5.7.1; we have previously rejected Verizon’s November Proposed Agreement to Cox, § 1.60a.
See supra Issue I-5.

#1 See Tr. at 1889-1900.
%2 See AT&T Brief at 95; WorldCom Brief at 84; Cox Brief at 39; Tr. at 1812-13.

993 See Tr. at 1812-13.

%4 See Investigation Into Use of Central Office Codes (NXXs) by New England Fiber Communications, Inc., LLC
d/b/al Brooks Fiber, Docket No. 98-78, Maine PUC (rel. June 30, 2000).

5 Local Competition First Report and Order, 11 FCC Red at 16042, para. 1090.
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that states may establish different transport and termination rates for tandem-routed traffic that
reflect the additional costs associated with tandem switching.?® It also recognized, however, that
new entrants might employ network architectures or technologies different than those employed
by the incumbent LEC.”’ It thus adopted a rule stating that “[w]here the switch of a carrier other
than an incumbent LEC serves a geographic area comparable to the area served by the incumbent
LEC’s tandem switch, the appropriate rate for the carrier other than the incumbent LEC is the
incumbent LEC’s tandem interconnection rate.”*® Recently, in the Intercarrier Compensation
NPRM, the Commission clarified that in order to receive the tandem rate under section
51.711(a)(3), a competitive LEC need only demonstrate that it serves a geographic area
comparable to that of the incumbent LEC; it need not establish functional equivalency.”
AT&T, WorldCom, and Verizon disagree about the standard for establishing geographic
comparability under section 51.711(a)(3). AT&T and WorldCom argue that they are entitled to
Verizon’s tandem rate when any of their switches is capable of serving a geographic area
comparable to the area served by Verizon’s tandem switch. Verizon argues that the tandem rate
is only available when the competitive LEC’s switch actually serves a comparable geographic
area. We adopt the petitioners’ language.

b. Positions of the Parties

305. AT&T argues that the geographic comparability test requires a demonstration by
the competitive LEC that its switch is merely capable of serving, rather than actually serves, a
geographic area comparable to that of the incumbent LEC tandem.'™ AT&T asserts that there is
no basis in the Local Competition First Report and Order or in the Commission’s rules to
require actual service to a comparable geographic area.'™ Furthermore, AT&T notes,
Commission precedent does not define the parameters of any such “actual service” standard.'*
AT&T argues that its position is also consistent with state commission and federal court
precedent.'® AT&T adds that, to the extent the tandem rate rule is meant as a proxy for the

996 Id.
997 ]d.
%% 47 C.F.R. § 51.711(a)(3).

%% Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, Notice of Proposed
Rulemaking, 16 FCC Red 9610, 9648, para. 105 (2001) (Intercarrier Compensation NPRM); see also Letter from
Thomas J. Sugrue, Chief, Wireless Telecommunications Bureau, FCC and Dorothy T. Attwood, Chief, Common
Carrier Bureau, FCC to Charles McKee, Senior Attorney, Sprint PCS (May 9, 2001) (cfarifying that geographic
comparability alone is sufficient).

1000 AT&T Brief at 98.
1001 ld.

1002 Id

1903 74 at 99. The Michigan Commission, AT&T notes, found that a competitive LEC met the geographic
comparability test based on its capability to serve the same customers as the incumbent LEC, even though the
(continued....)
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costs incurred by the competitive LEC to terminate a call from an incumbent LEC, Verizon has
offered no cost or other evidence demonstrating that it is inappropriate to use this proxy when
the competitive LEC’s switch is capable of serving an area comparable to the area served by the
incumbent LEC’s tandem.'® According to AT&T, Verizon has also failed to explain how its
proposed “actually serves” standard would be defined and implemented.'**”

306. AT&T also disagrees with Verizon’s alternative proxy proposal, which would
estimate the reciprocal compensation rate that AT&T would charge Verizon by using the
average rate charged by Verizon to AT&T for call termination during the previous calendar
quarter.'™ This Verizon proposal would apply if AT&T demonstrates that its switches perform
both tandem and end office functions.'™ AT&T contends that this Verizon proposal has nothing
to do with whether AT&T’s switch serves a geographic area comparable to Verizon’s tandem,
and thus is inconsistent with the Commission’s rule.'”® AT&T also argues that Verizon’s
average termination costs are completely unrelated to AT&T’s termination costs, since Verizon’s
costs depend upon AT&T’s decisions whether to deliver traffic to a Verizon tandem or a Verizon
end office.'™ According to AT&T, such a proxy would punish the competitive LEC for trying
to reduce Verizon’s termination costs, since Verizon would pay a lower rate if the competitive
LEC chose, over time, to terminate traffic at Verizon end offices rather than at tandems.'*'®
Apart from these objections, AT&T asserts that, as a factual matter, all of its switches qualify for
the tandem rate.'®"!

(Continued from previous page)
competitive LEC had fewer customers and locations. Id, citing Petition of MediaOne Telecommunications of
Michigan, Inc. for Arbitration Pursuant to Section 252(b) of the Federal Telecommunications Act of 1996 to
Establish an Interconnection Agreement with Ameritech Michigan, Michigan Public Service Commission, Case No.
U-12198, Opinion and Order at 18 (issued by Michigan Comm’n Mar. 3, 2000). In addition, AT&T notes, a federal
court found that a competitive LEC’s capability to serve an equivalent geographic area was sufficient even though
the competitive LEC was not actually providing service throughout the incumbent LEC’s territory. AT&T Brief at
99, citing US West Communications, Inc. v. Minnesota Public Utilities Commission, 55 F. Supp. 2d 968 (D.Minn.
1999).

1004 AT&T Brief at 100.

195 14 at 100-101. In any case, AT&T argues, Verizon cannot assert that the Infercarrier Compensation NPRM
requires an even distribution of customers across the geographic area. AT&T Reply at 52, citing Verizon
Intercarrier Compensation (IC) Brief at 24-25.

1006 AT&T Brief at 101.
1907 14, at 101,

1098 1d. at 101-02,

1909 14, at 102.

1010 AT&T Reply at 54.

1011 AT&T Brief at 102.
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307. WorldCom asserts that its fiber-intensive network architecture allows a single
switch to access a much larger geographic area than that served by the numerous switches of
Verizon’s copper-based, hierarchical network."> WorldCom objects to Verizon’s proposal that
the tandem rate be available only if the competitive LEC has a geographically dispersed
customer base.'”* WorldCom argues that a competitive LEC’s success in attracting a
geographically dispersed customer base is not relevant, because the competitor has to make an
investment in its network before it is even able to serve customers.'™* In any case, WorldCom
argues, Verizon fails to propose a methodology to demonstrate geographic dispersion, and
Verizon’s own witness conceded that he did not know how such a test would be administered.'"®
As a factual matter, WorldCom asserts that all of its switches qualify for the tandem rate.'®

308. As a general principle, Verizon argues that competitive LECs must demonstrate
that their switches are actually serving, rather than merely capable of serving, a geographic area
comparable to that of Verizon’s tandem.!” Verizon argues that the Local Competition First
Report and Order, section 51.711(a)(3), and the recent Intercarrier Compensation NPRM
support its position that competitive LECs bear the burden of proof with respect to actual
geographic comparability.'”® Simply put, Verizon argues that if the Commission ever meant to
describe capability to serve rather than actual service, it would have done s0.'""® Verizon adds
that several state commission decisions support its position.'”® According to Verizon, both

112 WorldCom Brief at 92. In fact, according to WorldCom, each one of its switches in the Washington, DC area
serves an area that is comparable to, or greater than, the service area of any of Verizon’s 12 tandem switches
serving the same Virginia rate centers. WorldCom Brief at 93.

1013 WorldCom Brief at 94.
1014 14 at 95,
1915 WorldCom Reply at 80, citing Tr. at 1600-01, 1606.

101 WorldCom Brief at 90. WorldCom also contends that Verizon does not dispute that WorldCom’s switches
satisfy the geographic comparability test. Id. atn.53.

1017 Verizon IC Brief at 24-25.

1998 14 at 24-25, citing Local Competition First Report and Order, 11 FCC Red at 16042, para. 1090; 47 C.F.R.
§ 51.711(a); Intercarrier Compensation NPRM, 16 FCC Rcd at 9648, para. 105,

1019 Verizon IC Reply at 13.

1920 Verizon IC Brief at 25. Verizon notes that the Texas Commission held that the competitive LEC must
demonstrate it is actually serving, rather than merely capable of serving, the comparable geographic area in order to
receive the tandem rate. See Proceeding to Examine Reciprocal Compensation Pursuant to Section 252 of the
Federal Telecommunications Act of 1996, Arbitration Award, at 28-29 (issued by Texas Comm’n July 2000).
AT&T argues, however, that the Texas decision engaged in the kind of tandem functionality analysis that the
Commission later rejected in the Intercarrier Compensation NPRM, and therefore it is irrelevant. AT&T Brief at
99. Verizon also cites to the California and Florida Commissions, which held that the ability to serve an area, ora
plan for future customets, does not satisfy the tandem rate rule. See Application by AT&T Communications of
(continued....)
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AT&T and WorldCom have failed to offer evidence about the geographic scope of service, and
have instead merely offered evidence purporting to show that their end office switches are
capable of serving areas comparable to Verizon’s tandems.'® Furthermore, Verizon argues that
it would be unfair for AT&T and WorldCom to be able to pay either the tandem or end office
rate, depending on how they choose to route their traffic, while Verizon must always pay the
tandem rate for termination by AT&T and WorldCom.'"® Verizon proposes that, as to AT&T,
Verizon should pay an averaged rate according to Verizon’s call termination charges to AT&T,
based on Verizon’s relative proportions of end office and tandem termmatlons during the
previous calendar quarter.'®

c. Discussion

309. We adopt AT&T and WorldCom’s proposals because we determine that they are
consistent with the Commission’s rule.'” As discussed earlier, the Commission clarified in its
Intercarrier Compensation NPRM that, in order to qualify for the tandem rate, a competitive
LEC need only demonstrate that its switch serves a geographic area comparable to that of the
incumbent LEC’s tandem switch.'” Although Verizon has conceded that the tandem rate rule
does not have a functionality requirement,'® it continues to assert that the competitive LEC

(Continued from previous page)
California, Inc., et al. (U 5002 C) for Arbitration of an Interconnection Agreement with Pacific Bell Telephone
Company (U 1001 C) Pursuant to Section 252(b) of the Telecommunications Act of 1996, Decision No. 00-08-011
at 21-22 (issued by California Comm’n Aug. 3, 2000); Petition by AT&T Communications of the Southern States,
Inc. d/b/a AT&T for arbitration of certain terms and conditions of a proposed agreement with BellSouth
Telecommunications, Inc. pursuant to 47 U.S.C. Section 252, Docket No. 000731-TP, Order No. PSC-01-1402-
FOF-TP, Final Order on Arbitration, at 79-80 (issued by Florida Comm’n June 28, 2001). Verizon cites to case law
as well. Verizon IC Reply at 13 n.38, citing MCI Telecommunications Corp. v. Michigan Bell Telephone Co., 19 F.
Supp. 2d 768, 790-92 (E.D. Mich. 1999) (the “rule focuses on the area currently being served by the competing
carrier, not the area the competing carrier may in the future serve”).

1921 Verizon IC Brief at 26-27.

022 14 at 27-28.

1923 1d. at 28. Verizon notes that the Pennsylvania Commission adopted such a proposal. Id. at 28 n.14, citing
Application of MFS Intelenet of Pennsylvania, Inc. et al., Docket Nos. A-310203F0002, A310213F0002,
A310236F0002 and A-310258F0002 (issued by Pennsylvania Comm’n Apr. 10, 1997).

1924 Specifically, we adopt AT&T’s November Proposed Agreement, § 5.7.4 and WorldCom’s November Proposed
Agreement, Attach I, § 4.2.1.4.2. We reject Verizon’s November Proposed Agreement to AT&T, §§ 4.1.3 and 5.7.4
and Verizon’s November Proposed Agreement to Worldcom, Part C, Interconnection Attach., § 7.1.1. Because we
adopt WorldCom’s proposal, we deny as moot its motion to strike Verizon’s revised contract language for this

issue, See WorldCom Motion to Strike, Ex. F at 86-88.

1935 Itercarrier Compensation NPRM, 16 FCC Red at 9648, para. 105.

1026 See Tr, at 1600 (Verizon agrees with AT&T “that the standard is geographic coverage as opposed to
functionality”); ¢f. US West Communications, Inc. v. Washington Ulilities and Transportation Commission,
255 F.3d 990 (2001).
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switch must actually serve a geographically dispersed customer base in order qualify for the
tandem rate. We agree, however, with AT&T and WorldCom that the determination whether a
competitive LEC’s switch “serves” a certain geographic area does not require an examination of
the competitor’s customer base. Indeed, Verizon has not proposed any specific standard for
AT&T and WorldCom to prove that they are actually serving a geographically dispersed
customer base.'”” The tandem rate rule recognizes that new entrants may adopt network
architecture different from those deployed by the incumbent; it does not depend upon how
successful the competitive LEC has been in capturing a “geographically dispersed” share of the
incumbent LEC’s customers,'* a standard that would penalize new entrants. We agree with
AT&T and WorldCom, therefore, that the requisite comparison under the tandem rate rule is
whether the competitive LEC’s switch is capable of serving a geographic area that is comparable
to the architecture served by the incumbent LEC’s tandem switch. We find, moreover, that
Verizon appears to concede that the AT&T and WorldCom switches satisfy this standard. In its
brief, Verizon states, “At best, [AT&T] has shown that its switches may be capable of serving
customers in areas geographically comparable to the areas served by Verizon’s tandems,” and,
“[a]s with AT&T, [WorldCom] offered only evidence relating to the capability of its
switches.”'" As we explain above, such evidence is sufficient under the tandem rate rule and
Verizon fails to offer any evidence rebutting the evidence provided by the petitioners. Should
there be any future dispute regarding the capability of the petitioners’ switches to serve a
geographical area comparable to Verizon’s switches, we expect the parties to use their
agreements’ dispute resolution procedures to resolve them.

4. Issue IV-35 (Reciprocal Compensation for Local Traffic)
a. Introduction

310. The parties disagree over language describing the traffic eligible for reciprocal
compensation. WorldCom proposes language that would govern the payment of reciprocal
compensation for “local traffic” and defines that term to exclude traffic to Internet service
providers (ISPs) but to include traffic to other information service providers reached through the
dialing of an NPA/NXX within the caller’s local calling area.'® This proposed language is
separate from WorldCom’s language governing intercarrier compensation for ISP-bound traffic,

1927 See Tr. at 1600-01 (Verizon witness stating he did not know how the Commission should determine whether a
competitive LEC’s switch actually serves a geographic area comparable to that of Verizon’s tandem).

1928 Accordingly, we also reject Verizon’s additional proposal to AT&T, involving rates averaged between tandem
and end office terminations.

1929 Verizon IC Brief at 27, citing Tr. at 1589-97 (emphasis in original).

1030 See WorldCom’s November Proposed Agreement, Part C, Attach. 1, § 4.2.
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which is considered under Issue I-5. Verizon opposes the inclusion of WorldCom’s language.'®'
We adopt WorldCom’s language subject to certain modifications.

b. Positions of the Parties

311.  First, WorldCom argues that, to implement the parties’ legal obligation to provide
reciprocal compensation for the exchange of certain traffic pursuant to sections 251(b)(5) and
252(d)(2), the agreement should contain language addressing reciprocal compensation for non-
ISP-bound local traffic.'®* Second, WorldCom contends that, notwithstanding its
pronouncements on ISP-bound traffic, the Commission has not addressed the type of information
service provider calls that are covered by WorldCom’s proposed language.'™ WorldCom argues
its language is necessary to clarify which compensation mechanism will apply to traffic bound
for non-ISP information service providers.'™ WorldCom explains that information service

'%1 Verizon offers consolidated language, which would cover reciprocal compensation for both ISP and non-ISP-
bound traffic. See Verizon’s November Proposed Agreement to WorldCom, Part C, Interconnection Attach., § 7.
We note that the only language identified as at issue solely under Issue IV-35 (and under no other issue) is offered
by WorldCom and provides that “Reciprocal Compensation for the exchange of Local Traffic is set forth in Table 1
of this Attachment and shall be assessed on a per minute-of-use basis for the transport and termination of such
traffic.” See WorldCom November Proposed Agreement to Verizon, Part C, Attach. I, § 4.2.1.1. Verizon contests
this language in the context of its overall challenge to WorldCom’s section 4.2. See Verizon Intercarrier
Compensation (IC) Brief at 29-30. The remaining language proposed by each party under Issue IV-35 is also
challenged under other issues. Verizon’s proposed language is also considered under Issues I-1 (Single Point of
Interconnection), I-2 (Transport of Verizon Traffic from the IP to the POI), I-5 (Intercarrier Compensation for ISP-
bound traffic), I-6 (Intercarrier Compensation based on Originating and Terminating NXX Codes), and III-5
(Intercarrier Compensation at the Tandem Rate). WorldCom's proposed language is also considered under Issues I-
6 (Intercarrier Compensation based on Originating and Terminating NXX Codes) and III-5 (Intercarrier
Compensation at the Tandem Rate). Given our consideration of each of these issues, only a few points remain for
discussion under Issue IV-35. We also note that, in November, Verizon modified its proposed language to
WorldCom. See WorldCom Motion to Strike, Ex. F at 76-83, 86-97 (comparing Verizon’s September JDPL with
Verizon’s November JDPL on language proposed for Issue IV-35 and cross-referencing language proposed for
Issue 1I-5). In its motion to strike, WorldCom argues that Verizon introduced substantively new proposals, in
violation of the Commission’s procedural order, the requirements of the Administrative Procedure Act, and the Due
Process Clause of the Fifth Amendment. See WorldCom Motion to Strike at 1-2, 5-8.

1932 WorldCom Brief at 178; see 47 U.S.C. §§251(b)(5), 252(d)(2).

193 WorldCom Brief at 178, citing Implementation of the Local Competition Provisions in the Telecommunications
Act of 1996 Intercarrier Compensation for ISP-Bound Traffic, CC Docket Nos. 96-98, 99-68, Order on Remand and
Report and Order, 16 FCC Red 9151, 9171-73, paras. 44-46 (2001) (ISP Intercarrier Compensation Order),
remanded sub nom. WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002). We note that although the United
States Court of Appeals for the District of Columbia Circuit recently remanded the Commissions’ ISP Intercarrier
Compensation Order, finding that the Commission could not rely on section 251(g) as a basis to exempt ISP traffic
from section 251(b)(5)’s reciprocal compensation obligations, it did not vacate that order because of the “non-trivial
likelihood that the Commission has authority to elect” to order a bill-and-keep system for reciprocal compensation,
Id., 288 F.3d at 434,

1034 wWorldCom Brief at 178.

152



Federal Communications Commission DA 02-1731

providers that would be covered by its language include time and temperature information
providers, whose numbers are local as determined by the NPA/NXXs.'"® WorldCom argues
that, historically, this traffic has been defined as jurisdictionally local and hence subject to
reciprocal compensation and, moreover, it is not subject to the special interim rates that the
Commission has adopted for ISP-bound traffic.'™® Accordingly, the agreement must establish a
mechanism for the carriers to be compensated for the flow of such traffic.!®

312, Verizon claims that its language, which it also offers in support of its argument
under Issue I-5, is consistent with the Commission’s approach in the ISP Intercarrier
Compensation Order, which excludes section 251(g) traffic from traffic subject to section
251(b)(5)."*® Verizon argues that the Commission’s revised rules require that traffic must meet
two requirements in order to be eligible for reciprocal compensation: (1) it must not be excepted
by section 251(g); and (2) it must originate on the network of one carrier and terminate on the
network of another, pursuant to section 51.701(e) of the Commission’s rules.'” Verizon
advocates that we reject WorldCom’s language as inconsistent with the ISP Intercarrier
Compensation Order because, under the Commission’s interpretation of section 251(g) in that
order, a call to any information service provider is exempt from the reciprocal compensation
requirements of section 251(b)."™® Verizon also argues that WorldCom seeks to preserve the
term “local traffic,” but, under the Commission’s ISP Intercarrier Compensation Order,
eligibility for reciprocal compensation no longer turns on whether the traffic is “local.”™*"!

c. Discussion

313. With respect to Issue IV-35, and consistent with our decisions on Issues I-1, I-2,
I-5, I-6, and I1I-5, we adopt section 4.2 of WorldCom’s proposed Price Schedule but order that
the term “section 251(b)(5) traffic” be substituted for the term “Local Traffic” in section 4.2 and
that the reference to “information service providers” in section 4.2.1.2 be stricken.'®’

193 1d. citing WorldCom Ex. 8 (Direct Testimony of M. Argenbright), at 32; Tr. at 1729-30.
1936 WorldCom Reply at 159, citing WorldCom Ex. 8, at 31-32; WorldCom Brief at 177-78.
1037 WorldCom Reply at 159; WorldCom Brief at 177-78.

1938 verizon IC Brief at 29, citing Verizon’s November Proposed Agreement to WorldCom, Part C, Interconnection
Attach., § 7.3.

1939 Verizon IC Brief at 29, citing 47 U.S.C. § 251(g); 47 C.F.R. §51.701(¢).

1990 Verizon IC Reply at 15-16, citing 47 U.S.C. § 251(g); ISP Intercarrier Compensation Order 16 FCC Red at
9166-67, 9171, paras. 34, 44,

1% Verizon IC Brief at 29, citing WorldCom’s November Proposed Agreement to Verizon, Part C, Attach. I, § 4.2.
1842 Based upon our reasoning here and under each of these issues, we also reject section 7.2 of Verizon's proposed

Interconnection Attachment. See Verizon’s November Proposed Agreement to WorldCom, Part C, Interconnection
Attach., § 7.2. Because we find in favor of WorldCom, we deny as moot its Motion to Strike on this issue.
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314. The parties disagree as to whether the Commission’s ruling in the ISP
Intercarrier Compensation Order (which has been remanded but not vacated since the time the
parties filed their briefs) dictates that non-ISP information service provider traffic is not subject
to reciprocal compensation. '*® We need not decide this issue because we find that reference to
such traffic in this agreement is unnecessary. As we discuss infra, with respect to Issue IV-1-
AA, the parties agree that this type of traffic does not currently exist in Virginia and that neither
party intends to carry it absent a change in Virginia law.'* Accordingly, we order that the
reference to “information service providers" in WorldCom’s section 4.2.1.2 be stricken.!*

315. Verizon also objects to WorldCom’s use of the term “Local Traffic” in section
4.2. It claims that the Commission rejected that term in the ISP Intercarrier Compensation
Order, and argues that it should not be preserved in the agreement.'™® Verizon is correct: the
Commission did find that use of the phrase “local traffic” created unnecessary ambiguities.'®"’
Instead, the Commission has used the term “section 251(b)(5) traffic” to refer to traffic subject to
reciprocal compensation.'™® When questioned, the WorldCom witness stated that the term
“Local Traffic” in section 4.2 has the same meaning as the term “section 251(b)(5) local

13 WorldCom’s proposed section 4.2 would make traffic directed to “local” information service providers subject
to reciprocal compensation obligations. See Tr. at 1728-31. Specifically, proposed subsection 4.2.1.2, provides that
section 4.2 “appl[ies] to reciprocal compensation for transport and termination of Local Traffic.” See WorldCom’s
November Proposed Agreement to Verizon, Part C, Attach. 1, § 4.2.1.2. With the exception noted here, we adopt
subsection 4.2.1.2 under Issue I-6. See discussion of Issue I-6. “Local Traffic,” in turn, is defined to be:

traffic originated by one Party and directed to the NPA-NXX-XXXX of a LERG-registered end
office of the other Party within a Local Calling Area and any extended service area, as defined by
the Commission. Local Traffic includes most traffic directed to information service providers, but
does not include traffic to Internet Service Providers.

See WorldCom’s November Proposed Agreement to Verizon, Part C, Attach. 1, § 4.2.1.2 (emphasis

added). The WorldCom witness stated that, under this language, traffic directed to information service
providers would be classified as “local” when, for example, a call was made to a time and temperature-type
service “reached through the dialing of an NPA/NXX which is local to whatever the originating telephone
number is.” Tr. at 1729. Verizon, instead, would exclude all information service provider traffic from
eligibility for reciprocal compensation. See Verizon IC Brief at 29. We address under Issue I-5 above
Verizon’s argument that all section 251(g) traffic is excepted from section 251 reciprocal compensation.

104 See infra, Tssue IV-1-AA.

1045 Specifically, the final sentence of section 4.2.1.2 should be amended to read: “section 251(b)(5) traffic does
not include traffic to Internet Service Providers.” See WorldCom’s November Proposed Agreement to Verizon,
Part C, Attach. 1, at § 4.2.1.2.

146 Verizon IC Brief at 29.

1847 ISP Intercarrier Compensation Order, 16 FCC Red at 9173, para. 45 (use of term “local” could mean either
traffic subject to local rates or traffic that is jurisdictionally intrastate).

'8 See ISP Intercarrier Compensation Order, 16 FCC Red at 9157, 9193-94, 9199, paras. 8, 89 & n.177, 98.
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traffic.”'™ Accordingly, we direct the parties to substitute the term “section 251(b)(5) traffic”
where the term “Local Traffic” appears in section 4.2. Based upon WorldCom’s testimony, this
is consistent with its intent and will avoid ambiguity surrounding the term “local traffic.”

1949 Tr. at 1879; see WorldCom’s November Proposed Agreement to Verizon, Part C, Attach. I, § 8.2.
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