
STATE OF FLORIDA 
OFFICE OF THE PUBLIC COUNSEL 

JACK SHREVE 
PUBLIC COUNSEL 

Blanca S. Bayo, Director 
Division of Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

d o  The Florida Legislature 
11 1 West Madison St. 

Room 812 
Tallahassee, Florida 32399- 1400 

850-488-9330 

June 20,2003 

.-. 

Re: Docket No. 000824-El 

Dear Ms. Bayo: 

Enciosed for filing in the above-referenced docket are the original and 15 copies of 
the Joint Response to Progress Energy's Notice of Withdrawal of Affidavit and Suggestion 
of Mootness. 

Please indicate the time and date of receipt on the enclosed duplicate of this letter 
and return it to our office. 

Sincerely, 

OTH 
Enclosures 

RECEIVED & FILER 

Charles J. Beck 
Deputy Public Counsel 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Review of Florida Power ) 

including effects of proposed ) 

Corporation by Carolina Power & ) 

Corporation's earnings, 1 

acquisition of Florida Power 1 

Light. 1 

Docket No 000824-El 

Dated June 20,2003 

JOINT RESPONSE TO PROGRESS ENERGY'S NOTICE OF WITHDRAWAL OF 
AFFIDAVfT AND SUGGESTION OF MOOTNESS 

The Citizens of Florida (Citizens) and Attorney General Charles J. Crist, Jr. 

(Attorney General) file this response to the notice of withdrawal of affidavit and 

suggestion of mootness filed by Progress Energy of Florida, Inc. (Progress Energy) on 

June 13, 2003 

1. The suggestion of mootness filed by Progress Energy claims that its withdrawal 

of the affidavit of Javier Portuondo "substantially moots" the pending motion in limine. 

Progress Energy goes on to state that it will instead rely upon the settlement agreement 

itself, the Commission's order approving the settlement agreement, and matters of 

record before the Commission as of the time the Commission entered its order 

approving the settlement agreement. The company does not explain what it means by 

"matters of record." 

2. The motion in limine pointed out that there have been no evidentiary hearings in 

this proceeding, so that the only matters upon which the Commission may rely in 

making its decision on the motion to enforce the settlement agreement is the written 

agreement itself, along with the order approving the settlement agreement. Qhw ' ? t i  r r: .- fiTr n p u  Y.  



"matters of record," which presumably includes every document filed with the 

Commission's clerk's office in the docket, cannot be considered as evidence in the 

case by the Commission. Such items become evidence only if they are submitted in an 

evidentiary proceeding, offered subject to cross examination of its sponsor and to 

objection, and then entered into the record of an evidentiary proceeding. 

3. 

approving the settlement agreement, the motion in limine would indeed be moot. 

Progress Energy, however, still intends to rely on matters other than the agreement and 

the order in an attempt to persuade the Commission to adopt adjustments that cannot 

be found in the agreement or in the order approving the agreement. As such, the 

Commission must still rule on the pending motion in limine. If the Commission denies 

the motion in limine, it must then conduct an evidentiary hearing to obtain evidence 

about matters not contained in the agreement or order. 

If Progress Energy would rely solely on the settlement agreement and the order 

Respectfully submitted, 

Office of Public Counsel 

Jack Shreve, Pu d lic Counsel 
Charles 3. Beck, Deputy Public Counsel 
I 1  1 W. Madison St., Room 812 
Tallahassee, Florida 32399 

Charles J. Crist, Jr. 
Attorney General 
Christopher M. Kise 
Solicitor General 
Office of the Attorney General 
PL-01, The Capitol 
Tallahassee, FL 32399-1 050 
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CERTIFICATE OF SERVICE 
DOCKET NO. 000824-El 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished by U.S. Mail or hand-delivery to the following parties on this 20th day of June, 

2003. 

Charles J. Beck 1 
Deputy Public Counsel 

Mary Anne Helton, Esquire 
Adrienne Vining, Esquire 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

James A. McGee, Esquire 
Florida Power Corporation 
Post Office Box I4042 
St. Petersburg, FL 33733 

James P. Fama, Esquire 
LeBoeuf, Lamb, Greene 

1875 Connecticut Ave., Suite d 200 
Washington, DC 20009 

& MacRae LLP 

Vickie Gordon Kaufman 
Florida Industrial Power Users Group 
McWhirter, Reeves, McGlothlin, Davidson,. 

Decker, Kaufman, Arnold & Steen, P.A. 
117 S. Gadsden Street 
Tallahassee, FL 32301 

Paul E. Christensen 
Sugarmill Woods Civic Assoc. , Inc. 
108 Cypress Blvd. West 

John W. McWhirter, Jr., Esquire 
McWhirter, Reeves, McGlothlin, 

Davidson, Decker, Kaufman, 
Arnold & Steen, P.A. 

P.O. Box3350 
Tampa, FL 33601 -3350 

Michael B. Twomey, Esquire 
Post Office Sox 5256 
Tallahassee, FL 32314-5256 

Gary L. Sasso, Esquire 
James M. Walls, Esquire 
Carlton Fields Law Firm 
Post Office Box 2861 
St. Petersburg, FL 33731 

Ronald C. LaFace, Esquire 
Seann M. Frazier, Esquire 
Greenberg Traurig Law Firm 
101 East College Ave. 
Tallahassee, FL 32301 

Buddy L. Hansen 
13 Wild Olive Court 
Homosassa, FL 34446 
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Homosassa, FL 34446 

Paul Lewis, Jr. 
Florida Power Corporation 
106 East College Avenue 
Suite 800 
Tallahassee, FL 32301 

Florida Retail Federation 
100 East Jefferson Street 
Tallahassee, FL 32301 

Thomas A. Cloud, Esquire 
Gray, Harris & Robinson, P.A. 
301 East Pine Street, Suite 1400 
P.O. Box3068 
Orlando, Florida 32801 

Lee Schmudde 
Vice President, Legal 
Walt Disney World Co. 
1375 Lake Buena Drive 
Lake Buena Vista, FL 32830 

James J. Presswood, Jr. 
Legal Enviormental Assistance 

1 141 Thomasville Road 
Tallahassee, FL 323036290 

Foundation 

Christopher M. Kise 
Solicitor General 
Office of the Attorney General 
Pt-02, The Capitol 
Tallahassee, FL 32399-1 050 
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