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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Request by Essex Acquisition
Corporation for waiver of carrier
selection requirements of Rule 25-4.118,
F.A.C., for transfer of local and long
distance customers from NOW
Communications, Inc.

Docket No. 030513-TP

AL AR N S

BELLSOUTH TELECOMMUNICATIONS, INC.’S OBJECTION TO
MOTION TO DISMISS PROTEST/REQUEST FOR CLARIFICATION OF
PROPOSED AGENCY ACTION AND PETITION FOR LEAVE TO
INTERVENE

BellSouth Telecommunications, Inc. (“BellSouth™) hereby files this objection
(the “Objection”) to the Motion to Dismiss Protest/Request for Clarification of
Proposed Agency Action and Petition for Leave to Intervene (the “Motion to
Dismiss™). In support of its Objection, BellSouth states as follows:

Preliminarv Statement

1. BellSouth has satisfied the standards to intervene in this Proceeding as
well as the standards to request an evidentiary hearing in this proceeding. As
explained herein, NOW Communications, Inc. (“NOW”) and Essex Acquisition Corp.
d/b/a/ VeraNet Solutions (“VeraNet”) are engaging in improper, and possibly
fraudulent, activity in an effort to avoid paying BellSouth for services that BellSouth
provided to NOW pursuant to the 1996 Telecommunications Act (the “1996 Act’).
Condoning the activities of NOW and VeraNet would contravene public policy and
frustrate the competitive environment for the provision of telecommunication services
in Florida by allowing parties to obtain the benefits (BellSouth’s wholesale service)

without assuming the burdens (paying for such service) of the 1996 Act.

ATLLIBO1 1595737 1



Statement of Facts

A. Procedural Background

2. On June 9, 2003, NOW and VeraNet (collectively, the “Petitioners™)
commenced the instant proceeding seeking, on an expedited basis, the Florida Public
Service Commission’s (the “Commission”) authorization for NOW to transfer certain
assets to VeraNet as well as a waiver of the carrier selection requirements related to
such transfer (the “Application™). On July 24, 2003, the Florida Public Service
Commission Staff (the “Staff’) recommended that the Commission waive the carrier
selection ‘requirements, which the Commission approved at the August 5, 2003
agenda conference. On August 22, 2003, the Commission memorialized this finding
in Order No. PSC-03-0956-PAA-TP (the “Preliminary Order”). The Preliminary
Order granted NOW a waiver of the carrier selection requirements on a preliminary
basis, subject to the filing of a petition. In response thereto, BellSouth, on September
10, 2003, timely filed its Protest/Request for Clarification of Proposed Agency Action
(the “BellSouth Protest”), and, on September 12, 2003, timely filed its Petition for
Leave to Intervene (the *BellSouth Petition for Intervention,” and collectively with
the BellSouth Protest, the “BellSouth Pleadings™). The Petitioners responded on
September 22, 2003 by filing the Motion to Dismiss.

B. Factual Background

3. The factual background of this matter is set forth in the BellSouth
Pleadings, including the exhibits attached thereto. In addition, attached hereto as
Exhibit A and incorporated herein by reference is a copy of the Supplemental

Objection of BellSouth Telecommunications, Inc. to Debtor’s Motion to
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Sell Substantially All of Its Assets Pursuant to 11 U.S.C. Section 363(b) and (f), Free
and Clear of Liens (the “Supplemental Sale Objection”), filed on September 29, 2003
by BellSouth in NOW’s bankruptcy case currently pending before the United States
Bankruptcy Court for the Southern District of Mississippi, Case No. 03-01336 (the
“Bankruptcy Case”). The Supplemental Sale Objection sets forth in detail the scheme
of the Petitioners, joined by VeraNet's affiliates NOW Acquisition Corp. (“NAC”)
and BiznessOnline.com, Inc. (“Biz,” and collectively with VeraNet and NAC, the
“VeraNet Parties™), as well as MCG Capital Corporation, a lender who has provided
separate financing to NOW and the VeraNet Parties, to circumvent the letter and
purpose of the bankruptcy laws and the 1996 Act, as well as their egregious conduct
in furtherance of such scheme. BellSouth filed the Supplemental Sale Objection
primarily as the result of discovery taken by BellSouth in the Bankruptcy Case.
Argument

4, The Petitioners incorrectly assert in the Motion to Dismiss that
BellSouth “fails to state adequately, and provide support for, a cause of action upon
which relief may be granted.” Motion to Dismiss at p. 3. In support, the Petitioners
raise two primary arguments: (1) that the BellSouth Pleadings failed to meet the
technical requirements of Rule 28-106.201(2) of the Florida Administrative Code;
and (2) that the issues raised in the BellSouth Pleadings should be heard before the
Bankruptcy Court and are not related to the Commission’s “primary concern” as to
“whether [a] waiver of the carrier selection requirements is in the public interest.”

Motion to Dismiss at p. 7. BellSouth addresses both of these arguments below.
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A, BellSouth Has Satisfied the Requirements to Intervene.

S. In order to intervene in a Commission proceeding, Rule 28-106.205
requires (1) that the party seeking to intervene have a substantial interest in the
proceeding; and (2) the party seeking intervention allege that the party is entitled to
participate in the proceeding as a matter of constitutional or statutory right or pursuant
to Commission rule, or that the substantial interests of the party are subject to
determination or will be affected through the proceedings. See Florida Admin. Code
R. 25-22.039.

6. BellSouth clearly meets the standards set forth above. A party has
standing to intervene in a Commission proceeding if the party can meet a two prong
test: (1) that he will suffer injury in fact which is of sufficient immediacy to entitle
him to a Commission hearing; and (2) that his substantial injury is of type or nature

which the proceeding is designed to protect. Agrico Chemical Co. v. Department of

Environmental Regulation, 406 So.2d 478, 482 (Fla. 2" DCA 1981). The first prong

of this test goes to the degree of injury, while the second prong deals with the nature
of the injury suffered. Id.

7. Here, BellSouth has demonstrated, through the BellSouth Pleadings
(including the exhibits attached thereto), as well as the Supplemental Sale Objection
and this Objection, that BellSouth will suffer severe monetary and non-monetary
injuries if *he Commission grants the relief sought by the Petitioners. In addition, and
as described in the following paragraphs, the substantial injury that BellSouth will
suffer is of the type or nature that this Proceeding is designed to protect as granting

the relief requested contravenes public policy and promotes anticompetitive behavior.
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B. BellSouth Has Satisfied the Technical Requirements for Its
Protest and Its Petition for Intervention.

8. Rule 28-106.205 invokes the pleading requirements of Rule 28-
106.201(2). See Florida Admin. Code R. 28-106.205. Rule 28-106.201(2) of the
Florida Administrative Code provides as follows:

All petitions filed under these rules shall contain:

(a) The name and address of each agency affected and each
agency'’s file or identification number, if known;

(b) The name, address, and telephone number of the petitioner; the
name, address, and telephone number of the petitioner’s
representative, if any, which shall be the address for service
purposed during the course of the proceeding; and an
explanation of how the petitioner’s substantial interests will be
affected by the agency determination;

(c) A statement of when and how the petitioner received notice of
the agency decision;

(d) A statement of all disputed issues of material fact. If there are
none, the petition must so indicate;

(e) A concise statement of the ultimate facts alleged, including the
specific facts the petitioner contends warrant reversal or
modification of the agency’s proposed action;

(f) A statement of the specific rules or statutes the petitioner
contends require reversal or modification of the agency’s
proposed action; and

(g) A statement of the relief sought by the petitioner, stating
precisely the action petitioner wishes the agency to take with
respect to the agency’s proposed action.

Florida Admin. Code R. 28-106.201(2).
9. The Petitioners state that BellSouth failed to comply with the

requirements of sub-sections (c)-(f) of this Rule. For the reasons set forth below,
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however, the Petitioners are incorrect. And, to the extent that the Commission finds
that the BellSouth Pleadings are deficient in a particular area, BellSouth requests,
pursuant to Rule 28-106.201(4) of the Florida Administrative Code, that it be granted
leave to amend to cure any deficiencies.

(i) Sub-Section (¢)

10.  Rule 28-106.201(2)(c) of the Florida Administrative Code requires “[a]
statement of when and how the petitioner received notice of the agency decision.”
The BellSouth Pleadings establish that BellSouth is protesting the Preliminary Order,
issued on August 22, 2003. BellSouth learned of this decision soon thereafter upon
reviewing the Commission’s Order. To the extent necessary, BellSouth has
supplemented and/or amended its arguments herein.

(ii)  Sub-Section (d)

11.  Rule 28-106.201(2)(d) of the Florida Administrative Code requires “[a]
statement of all disputed issues of material fact. If there are none, the petition must so
indicate.” Because BellSouth is still in the process of discovering additional facts
about the Petitioners’ intended actions, BellSouth cannot identify every disputed issue
of material fact at this time. Presently, BellSouth disputes the following issues of
material fact as set forth by the Petitioners in their Application (page number
references are to the particular pages of the Application): BellSouth disputes that
VeraNet is acquiring certain assets of NOW (page 1); BellSouth disputes that the
“expeditious approval of this Application will allow VeraNet promptly to assume
responsibility for the service of NOW’s existing customer base without interruption

of service or other inconveniences to Florida consumers” (pages 1-2); BellSouth

ATLLIBOI 1595737 1



disputes that “VeraNet proposes to acquire certain assets of NOW and its operating
subsidiaries in connection with a reorganization of NOW being overseen by the U.S.
Bankruptcy Court for the Southern District of Mississippi” (page 3); BellSouth
disputes that “MCG and the Seller have executed the Asset Purchase Agreement
under which VeraNet will acquire assets of NOW as the assignee of MCG” (page 3);
BellSouth disputes that “VeraNet will acquire all assets associated with the Seller’s
telecommunications operations in Florida including, but not limited to, the Seller’s
Florida telecommunications equipment, customer base and will adopt NOW’s tariff”
(page 3); BellSouth disputes that “VeraNet has determined that the proposed
acquisition of the Seller’s assets in the bankruptcy proceeding will enable it to
commence operations in a cost-effective manner, thereby enhancing its competitive
position and ability to provide an array of high quality services to consumers in
Florida” (page 4); BellSouth disputes that “[a]lthough the proposed acquisition will
result in a transfer of substantially all of the Seller’s assets to VeraNet, the Agreement
will not involve a change in the manner in which NOW customers will receive their
telecommunications services, and the transfer will be virtually seamless to customers”
(page 4); BellSouth disputes that “customers will continue to receive the high quality,
affordable telecommunications services that they presently receive” (page 4);
BellSouth disputes that “VeraNet will adopt the terms and conditions of the existing
Seller’s tariffs, thus providing a seamless transition for existing customers of NOW”
(page 4); BellSouth disputes that “once the transaction is complete, NOW customers
will receive service from VeraNet’s team of well-qualified telecommunications

managers” (page 4); BellSouth disputes that “[tJo ensure a seamless transition and
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avoid customer confusion or inconvenience, the Parties will notify customers of this
transaction and of the change in carrier upon bankruptcy court approval, and prior to
consummation of the transaction, consistent with all state and federal regulations and
statutes” (page 4); BellSouth disputes that “VeraNet respectfully requests a waiver of
Rule 25-4.118 so that it may consolidate the customer base of NOW with its own
customer base, for the reasons set forth above” (page 4); BellSouth disputes that “[i]n
the circumstances described in this Application, it is in the public interest to waive the
carrier selection requirements of Rule 24-4.118, Florida Administrative Code” (Page
5); BellSouth disputes that “[i]t would be unfair to hold VeraNet to requirements that
plainly do not address its particular situation and with which it cannot reasonable
comply” (page 5); BellSouth disputes that “VeraNet and NOW have provided for a
seamless transition while ensuing that customer s understand available choices with
the least amount of disruption to customers” (page 5); BellSouth disputes that
“VeraNet and NOW believe that if prior authorization is required in this case,
customers may fail to respond to a request for authorization, neglect to select another
carrier, and thus lose their service” (page 5); BellSouth disputes that “enforcement of
the requirements of Rule 25-4.118, Florida Administrative Code, will result in a
substantial hardship for the company” (page 5); BellSouth disputes that
“[e]nforcement of the requirement that a customer’s provider not be changed without
the customer’s authorization would potentially subject VeraNet to significant
penalties if the affected customers filed slamming complaints and the company was
ordered to show cause based on the customer’s complaints” (page 5); BellSouth

disputes that “telecommunications services in Florida, in general, and for NOW
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customers in particular, will realize significant public interest benefits from VeraNet’s
acquisition of the certificate and assets of NOW, including NOW’s customer base”
(page 5); BellSouth disputes that “[t]he proposed transaction will enable NOW’s
customers to continue to receive high quality, competitively priced
telecommunications services without interruption” (page 5); BellSouth disputes that
“the proposed asset acquisition will promote competition in Florida by enhancing
VeraNet’s ability to take advantage of certain efficiencies that will support expanded
services and more competitive rates” (page 5); BellSouth disputes that “[b]y creating
a more effective and multifaceted telecommunications carrier, the proposed
transaction will expand competitive choices for U.S. Telecommunications customers,
including customers in Florida” (pages 5-6); BellSouth disputes that “[t]he Parties
hope to complete the proposed acquisition as quickly as possible in order to avoid any
interruption of service or other inconvenience to NOW’s existing customers” (page
6); BellSouth disputes that “[i]n the event that NOW’s service is disrupted, these
residential customers have few, if any, alternatives for local dial tone telephone
service”(page 6); and BellSouth disputes that “[a]jny delay in approving the
transaction risks service disruption for the thousands of residential customers that rely
on NOW for their local dial tone telephone service in the State of Florida” (page 6).
(iii)  Sub-Section (e)

12.  Rule 28-106.201(2)(e) of the Florida Administrative Code requires “[a]
concise statement of the ultimate facts alleged, including the specific facts the

petitioner contends warrant reversal or modification of the agency’s proposed action.”
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13. As set forth in the BellSouth Pleadings and the exhibits attached
thereto, BellSouth contends that the proposed sale of NOW’s assets is subject to
approval of the Bankruptcy Court overseeing the Bankruptcy Case. A hearing on
whether or not the sale of NOW’s assets should be approved, as well as whether
certain motions by BellSouth seeking various forms of relief (including termination of
the existing interconnection agreements and commencement of proceedings to
terminate service ) is currently scheduled for October 22 and 24, 2003. As such, no
sale of NOW’s assets has been approved to any buyer at this time. MCG is seeking to
acquire certain assets of NOW by credit bidding at an auction the amount owed by
NOW to MCG. In a transaction that was concealed from the Bankruptcy Court by
NOW, MCG and the VeraNet Parties, MCG will assign the assets it acquires from
NOW, or its right to acquire them with its credit bid, to NAC (not VeraNet). This
improper secret agreement between MCG and NAC, the purpose and effect of which
is to frustrate the fundamental purpose of the auction process, and in particular the
auction for the sale of NOW’s assets - that being the absence of agreements to control
the outcome of the auction or the price of the auction or the identity of the auction
winner, directly violates section 363(n) of Title 11, United States Code (the
“Bankruptcy Code”), and entitles NOW’s estate (for the benefit of its creditors) to
substantial damages, including punitive damages. In fact, it was not until discovery
undertaken in August that BellSouth became aware of the fact that MCG had reached
an agreement with an unaffiliated entity (NAC) to dispose of the NOW assets once it
acquired them. These facts and others are set forth in detail in the exhibits to the

BellSouth Pleadings as well as in the Supplemental Sale Objection attached hereto.

10
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14, More relevant to this proceeding than the above-referenced hidden
agreement in violation of section 363(n) of the Bankruptcy Code is the Petitioners’
scheme to obtain through the regulatory process a new interconnection agreement
with BellSouth in order to directly circumvent the requirements of the Bankruptcy
Code for assignment of contracts which requires curing all defaults. In essence,
NOW, utilizing the benefits of the 1996 Act which enabled it to acquire
interconnection agreements with BellSouth, purchased services from BellSouth that
NOW re-sold to its customers. NOW charged its customers for such service and
collected money from its customers. However, it failed to pay BellSouth for such
services. NOW now wants to assign the benefits of the defaulted interconnection
agreements to the VeraNet Parties without curing the substantial arrearages owed
thereunder as required under section 365 of the Bankruptcy Code.

15.  The plan devised by NOW, the VeraNet Parties and MCG to
accomplish this circumvention of the “cure” requirements of the Bankruptcy Code,
dubbed the “harvest strategy” in numerous E-mails between them which are attached
as exhibits to the Supplemental Sale Objection, is for the VeraNet Parties to obtain
(surreptitiously if possible) their own interconnection agreements with BellSouth,
then migrate both NOW’s customers and new customers that are signed up by NOW
to the new interconnection agreements, thus avoiding the necessity of taking an
assignment of the existing interconnection agreements with their substantial “cure”
requirement. It is noteworthy that if the “harvest” is successful, NOW’s five most
senior executives receive 3-year guaranteed employment contracts with bonuses equal

to half their annual salaries, while BellSouth is left with no return on its substantial

11
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claim while forced to do business with NOW’s assignee. In other words, MCG gets
its debt paid in full (plus potentially profit on the resale to the VeraNet Parties), the
executives get rich and BellSouth gets nothing.

16.  Should this Commission condone the relief requested by the
Petitioners, the Commission would be fostering the ability of (a) CLEC-1 to obtain
service from BellSouth to service CLEC-1’s customers, (b) CLEC-1 not to
compensate BellSouth for such service while CLEC-1 continues to retain the money it
collects from its own customers, (¢) CLEC-1, when BellSouth seeks to collect what it
is owed, to simply transfer its customer base to CLEC-2 to service * hile BellSouth is
stayed from terminating the agreements and the service due to CLEC-1’s bankruptcy,
and (d) CLEC-2 to obtain compulsory service from BellSouth without first satisfying
the debt that CLEC-1 owed to BellSouth for that same customer base. If CLEC-2
cannot then pay its bills, what is to stop CLEC-2 from simply transferring its
customer base to CLEC-3 and so on? In fact if CLEC-2 can compel BellSouth to
provide service, what is to stop CLEC-1, after defaulting on its agreements, from just
seeking a new interconnection agreement and transferring its customer base to itself
without even involving a CLEC-2? Approval of these devices could never been the
intended purpose of the 1996 Act.

17. The Supplemental Sale Objection details other egregious acts
committed by either NOW, MCG or the VeraNet parties in furtherance of their goals.
Not only do these facts warrant reversal of the Preliminary Order, they warrant denial
of relief requested by the Petitioners, as well as possibly other relief regarding

NOW’s and the VeraNet Parties’ actions regarding these matters.

12
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(iv)  Sub-Section (f)

18.  Rule 28-106.201(2)(f) of the Florida Administrative Code requires “[a]
statement of the specific rules or statutes the petitioner contends require reversal or
modification of the agency’s proposed action.”

19.  BellSouth is still in the process of identifying the specific rules or
statues, if any, that support BellSouth’s request for reversal of the Preliminary Order.
Nevertheless, as stated in the BellSouth Pleadings, BellSouth refers to Rule 24-4.118
of the Florida Administrative Code. In addition, BellSouth refers to Chapter
364.01(4), Florida Statutes.

Conclusion

20.  In sum, BellSouth’s Petition for Intervention should be granted. In
addition, BellSouth’s Protest of the Preliminary Order should not be dismissed and
the Commission should establish an evidentiary hearing to investigate the matters
raised herein.

WHEREFORE, BellSouth respectfully requests that the Commission deny
the Motion to Dismiss, grant BellSouth Petition for Intervention, sustain BellSouth

Protest, and grant such other and further relief as is just and proper.

13
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Respectfully submitted this 7" day of October, 2003.

BELLSOUTH TELECOMMUNICATIONS, INC.

NANCY B. WHITPF
JAMES MEZA 111 CUA\
C/o Nancy H. Sims

150 South Monroe Street, Suite 400
Tallahassee, FL. 32301

(305) 347-5558

l:B&%\g&A&Q\M
MARY JO PEE

\
R. DOUGLAS LACKEY I. U"\
Suite 4300
675 W. Peachtree St., NE
Atlanta, GA 30375
(404) 335-0705
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EXHIBIT A



UNITED STATES BANKRUPTCY COURT ISR 29 AN

7 4 23
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI ‘, : 7
~ JACKSON DIVISION AN L AEDY
In re: BY oL DFPUT
Chapter 11 oy

NOW COMMUNICATIONS, INC.
: ' Case No 03-01336-JEE

Debtor.

N -

SUPPLEMENTAL OBJECTION OF BELLSOUTH
TELECOMMUNICATIONS, INC. TO DEBTOR’S MOTION
TO SELL SUBSTANTIALLY ALL OF ITS ASSETS PURSUANT
T0O 11 U.S.C. SECTION 363(b) AND (f), FREE AND CLEAR OF LIENS

COMES NOW BellSouth Telecommunications, Inc. (“BellSouth™), and files this
supplemental objection to the Debtor’s Motion to Sell Substantially all of its Assets Pursuant to
11 U.S.C. Section 363(b) and (f), Free and Clear of all Claims and Liens (the “Sale Motion™),
pursuant to sections 363 and 365 of Title 11, Unites States Code (the “Bankruptcy Code”). In

support hereof, BellSouth respectfully shows the Court as follows:

I. Preliminary Statement

1. As this Court is aware, the Debtor currently is attempting tp sell
substantially all of its assets as a going-concern to “MCG Capital Corporation or its
designee”. See Sale Motion at p. 1. Subsequent to the filing of its objection to the Sale
Motion (the “BellSouth Sale Objection™), BellSouth has learned, through discovery and other
means, many of the undisclosed details of the Debtor’s plan for this bankruptcy estate —
undisclosed details that dispel any notion that the proposed sale is in the estate’s best

interests or that the sale has been conducted in good faith.
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2. For example, BellSouth has learned that the true purchaser, a “newco”
named NOW Acquisition Corp. (“NAC”), is a wholly-owned subsidiary of a company
named BiznessOnline.com, Inc. (“Biz,” and collectively with NAC, “BizZNAC”). See
Request to Amend Joint Petition, jointly filed by the Debtor and NAC before the Mississippi
Public Service Commission (the “PSC”) on July 18, 2003, at p. 3 of Exhibit A (Amended
Joint Petition) thereto (“NAC is a wholly-owned subsidiary of BiznessOnline.com, Inc. . . .
“).! Biz, however, is unaffiliated with MCG Capital Corporation (“MCG”), the Debtor’s
lender and “straw man” purchaser. The working plan is for MCQG to acquire the assets and
simultaneously “flip” them (or simply assign the right to acquire them) to NAC pursuant to a
separate agreement that has allegedly not been formalized in writing. See Request to
Amend, at p. 2 of Exhibit A (Amended Joint Petition) thereto (“This request is being made as
aresult of the execution of an Asset Purchase Agreement. . . by NOW and MCG Cépital
Corporation . . . pursuant to which NAC, as MCG'’s assignee under the Agreement. will
acquire all of the asséts of NOW and its subsidiaries.’f) (emphasis added);> MCG Deposition,

' A true and correct copy of the Request to Amend Joint Petition, with exhibits (the “Request to
Amend”), is attached hereto as Exhibit “A”. All Exhibits hereto are incorporated herein by
reference.

2 Interestingly, neither the Debtor nor MCG have ever filed or produced an executed copy of the
Asset Purchase Agreement (which was an exhibit to the Sale Motion), and in depositions neither
could verify that it had in fact ever been executed. See 30(b)(6) Deposition of Larry W. Seab
(the “Debtor Deposition”) at p. 46; 30(b)(6) Deposition of John Patton, Jr. (the “MCG
Deposition™), Volume 2 at p. 36. True and correct copies of excerpts of the Debtor Deposition
and the MCG Deposition containing the pages referenced herein are attached hereto as Exhibits
“B” and “C,” respectively. The complete deposition transcripts for the Debtor Deposition and
the MCG Deposition, as well as the 30(b)(6) Deposition of Ron Gavillet (the “Biz/NAC
Deposition”) will be filed with the Court prior to the hearing scheduled for October 1, 2003.

2
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Volume 2 at pp. 31-32; Biz/NAC Deposition at pp- 19-21.% In addition, BellSouth has
learned that: (1) MCG and Biz/NAC have structured their deal such that MCG will be repaid,
at a minimum, its full claim plus. interest; (2) through a strategy clandestinely dubbed the
“Harvest” strategy (explained below), BizZNAC and the Debtor intend for Biz to obtain the
services currently provided by BellSouth to the Debtor under the intercénnection agréements
between them (the “Interconnection Agreements™), the most significant asset of this estate,
'without assuming and assigning the Interconnection Agreements (which would require
satisfying the substantial “cure” obligations owed to BellSouth and providing adequate
assurance of future performance), notwithstanding the requirements of section 365 of the
Bankruptcy Code; (3) the Debtor has already taken significant steps in furtherance of the
proposed but unapproved sale to NAC and the integration of the two companies by
permanently relocating several of its employees (including its CEO, Mr. Seab) to Biz’s
offices in Florida and purchasing and paying for various services provided by a Biz
subsidiary, Essex Acquisition Corporation (“Essex”), pursuant to an agreement between the
Debtor and Essex;* and (4) five of the Debtor’s top employees (including its CEO, Larry
Seab, its CFO, Charles McGuffey, and théir sons) will obtain lucrative, gdaranteed, multi-
year employment agreements with closing bonuses (equal to half their annual salary) and

personal debt assumption that will make them considerably wealthier than they ever were

under the Debtor’s employ.

3 A true and correct copy of an excerpt of the Biz/NAC Deposition containing the pages
referenced herein is attached hereto as Exhibit “D”.

4 See Exhibit “D” (BizZNAC Deposition) at p. 11.

3
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3. Not surprisingly, these facts have never been disclosed by the Debtor.’
Moreover, the Debtor has utterly failed to address the myriad of problems this sale presents
for its estate. For example, the proposed sale is completely illusory because the buyer has no
obligation whatsoever to close the transaction. Among other things, the buyer’s obligation to
close is conditioned upon an assumption of the Interconnection Agreements: See Asset
Purchase Agreement at § 5.2(g). The Debtor, however, no longer is even seeking assumption
of the Interconnection Agreements because it is unable or unwilling to pay the “cure”.

4. Additionally, upon closing of this sale (if that ever occurs), the
Debtor’s estate will immediately be rendered administratively insolvent, leaving innocent
suppliers of post-petition goods and services to the Debtor without any satisfaction of their
post-petition claims unless they happen to have a contract with the Debtor being assumed.
Similarly, unsecured creditors (both priority and non-priority) have no hope of obtaining
anything other than a zero return on their claims.®

5. Finally, based upon the “back door” dealings between MCG and
Biz/NAC whereby Biz/NAC has agreed to stay out of the bidding process altogether and
allow MCG to purchase the Debtor’s assets using only its credit bid and then simultaneously

or subsequently resell the assets to Biz (with a possible profit to MCG), it is abundantly clear

> Buried in a schedule to the Asset Purchase Agreement is an outline of the salary and closing
bonus to be paid to these five employees. However, the other terms that had been negotiated
(such as the term of the agreements, their guaranteed nature, assumption of debts owed to them
or their companies, satisfaction of debts they guaranteed, etc.) were not disclosed, nor was any
mention of this made in the Sale Motion itself.

8 Interestingly, the original proposal from MCG would have provided a few hundred thousand
dollars for unsecureds. See Bid to Purchase Selected Assets of NOW Communications
submitted by MCG Finance Corporation or its Assigns at § 1(g). A true and correct copy of that
document is attached hereto as Exhibit “E”. This “set aside” for unsecureds appears to have
been deleted in favor of the closing bonuses for the key executives.
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that the parties have entered into an agreement intended to control the sale price of the
Debtor’s assets in direct violation of section 363(n) of the Bankruptcy Code. Not only does
this conduct dictate that the sale should not be approved, but it also constitutes the type of
misconduct and collusion that courts look to when equitably subordinating claims pursuant to

. se;:tion 510(c) of the Bankruptcy Code. Under these circumstances, and for the reasons
described below and in the BellSouth Sale Objection (as defined below), the Court should
deny the relief requested in the Sale Motion.

II. Factual Background

A. The Sale Motion and BellSouth Objection
6. On May 23, 2003, the Debtor filed the Sale Motion, pursuant to which

it seeks authority to sell substantially all of its assets pursuant to section 363 of the
Bankruptcy Code. Attached to the Sale Motion is the proposed Asset Purchase Agreement

between the Debtor, as seller, and MCG “or its designee,” as purchaser (the “Asset Purchase

Agreement”).
7. On June 12, 2003, BellSouth filed the BellSouth Sale Objection,

whereby it objected to the Sale Motion, as well as to a related bid procedures ﬁotion (the
“Bid Procedures Motion”). The Court approved the Bid Procedures Motion (after requiring
cértain modifications) pursuant to an Order entered on July 3, 2003.

8. The Asset Purchase Agreement contemplates a purchase price of not
less than $4.6 million. MCG credit bid $4.6 million against its alleged prepetition secured
claim (alleged to be in.an equal amount) at an auction sale of the assets conducted by the

Debtor on August 5, 2003.
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B. Other Pending Motions and Objections
9. In addition to the BellSouth Sale Objection referenced above,

BellSouth has filed various other pleadings designed to address the myriad of flaws present
in the Debtor’s current plans for this Chapter 11 case, including its intent to sell substantially
all of the assets to MCG pursuant to the Asset Purchase Agreement.

10. Specifically, on July 23, 2003, BellSouth filed its Motion of BellSouth
Telecommunications, Inc. for Order, Upon Any Approval of the Proposed Sale of
Substantially All of Debtor’s Assets, (i) Deeming Intérconnection Agreement Rejected; or
(ii) Granting Stay Relief to Terminate Interconnection Agreement (the “Deemed
Rejection/Stay Relief Motion”). In the Deemed Rejectior/Stay Relief Motion, BellSouth
requested that, to the extent the Sale Motion is approved, the Interconnection Agreements
should be deemed rejected or, in the alternative, BellSouth should be granted relief from the
stay to terminate them, as the Debtor will cease to exist for all practical purposes, and thus
will have no use for them, nor any ability to perform thereunder.

11. In addition, also on July 23, 2003, BellSouth filed its Motion of
BellSouth Telecommunications Inc. for Order Compelling Debtor to Assume or Reject
Interconnection Agreement (the “BellSouth Motion to Compel,” and collectively with the

| Deemed Rejection/Stay Relief Motion, the “BellSouth Motions”). Among other things,
BellSouth asserted therein that because the Interconnection Agreements are the central asset
of the Debtor’s estate, and because the Debtor has all of the information it needs to determine
whether to assume or reject the Interconnection Agreements (and in fact has already made
the decision to reject them), the Debtor should be compelled to seek assumption or rejection

now, rather than delaying the inevitable rejection solely to keep BellSouth from terminating.

6
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services thereunder while the Debtor attempts to circumvent section 365 of the Bankruptcy
Code.’

12. In response, on September 9, 2002, the Debtor and MCG filed their
answers and objections, respectively, to the BellSouth Motions (the “Debtor/MCG
Responses”). In the Debtor/MCG Responses, MCG principally argued that even if the
Interconnection Agreements are rejected, BellSouth, as a utility, could not terminate service.®

13. On September 23, 2003, BellSouth filed its reply to the Debtor/MCG
Responses, wherein it asserted, with reference to applicable statutory and decisional
authority, both that BellSouth could indeed terminate service if the Interconnection
Agreements-were rejected and that the relief requested in the BellSouth Motions was
otherwise appropriate.

C. The State Court Petitions and BellSouth’s Objections Thereto

14. In connection with the Debtor’s sale efforts, the Debtor and NAC, on
June 6, 2003, filed a joint petition seeking state regulatory approval of the requested sale of
the Debtor's assets to NAC and a “Ce&iﬁcatc of Public Convenience and Necessity” (the
“Certificate”) to allow NAC to provide certain telecommunications services in the State of

Mississippi. Thereafter, on July 18, 2003, the Debtor and NAC jointly filed the Request to

"On7J uly 23, 2003, BellSouth also filed its Motion of BellSouth Telecommunications, Inc. for
Order Converting Chapter 11 Case to Chapter 7 (the “Conversion Motion™). In the Conversion
Motion, BellSouth argued, among other things, that because the Debtor has no ability to cure the
defaults in the Interconnection Agreements, and because the Interconnection Agreements are
central to the Debtor’s operations, the Debtor has no hope of proposing a feasible plan of
reorganization. Accordingly, BellSouth requested that the Debtor’s Chapter 11 case be
converted to a Chapter 7 case. The Conversion Motion has not yet been set for hearing.

8 The Debtor did not assert any discernible legal theories pursuant to which the BellSouth
Motions should be denied.
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Amend (together with the Joint Petition, the “Joint Petitions") in order to clarify that instead
of the previous request for authority to acquire the Certificate of the Debtor, the parties now
were requesting that a Certificate be granted to NAC itself.’

15. BellSouth filed objections to the Joint Petition and the Request to
Amend (collectively, the “Joint Petition Objections”) wherein it asserted that: (a) any
request for approval of the acquisition by NAC of any of the assets of the Debtor prior to this
Court’s approval of such acquisition is premature; (b) the Debtor’s and NAC’s request is in
furtherance of joint efforts (with MCG) to circumvent the “cure” and “adequate assurance”
requirements of section 365 of the Bankruptcy Code in connection with the assumption and
assignment of the Interconnection Agreements with BellSouth; and (¢c) NAC does not meet
certain of the requirements for the requested certification, namely, the lawful ability to serve
customers in the State of Mississippi, because it has no interconnection agreement with
BellSouth so as to be able to serve such customers.'® The Joint Petitions remain pending at
this time.

HOI. Supplemental Sale Objections
16. BellSouth reasserts each of the objections (summarized in section IV

below) set forth in the BellSouth Sale Objection as if fully set forth herein. BellSouth further

? Similar petitions have been filed with the regulatory agencies in most other states in
BellSouth’s region. Where possible, BellSouth has intervened in those proceedings as well.

' On August 12, 2003, the Debtor filed a motion seeking to hold BellSouth in contempt for
.allegedly violating the automatic stay by: (i) filing the Joint Petition Objections; and (ii)
allegedly “slamming” two the Debtor’s customers (the “Contempt Motion™). On September 16,
2003, BellSouth filed its response to the Contempt Motion (the “Contempt Response”), wherein
it denied the legal basis for the former assertion and the factual basis for the latter assertion. A
preliminary hearing on the Contempt Motion and the Contempt Response has been scheduled for
October 28, 2003,
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asserts the following additional objections to the relief requested in the Sale Motion: (a) the
proposed sale is not in the best interests of the Debtor’s estate; (b)‘ the proposed sale has not
been conducted in good faith; and (c) the sale price does not represent fair value to the estate
because MCG’s alleged. secured claim should be equitably subordinated pursuant to section
510(c) of the Bankruptcy Code for, among other things, entering into an agreement regarding
the purchase of the Debtor’s assets in violation of section 363(n) of the Bankruptcy Code.

A. The Sale is Not in the Best Interest of the Estate

17.  Section 363(b) of the Bankruptcy Code provides for the sale, upon
Court-approval, of a debtor’s property outside of the ordinary course of business. See 11
U.S.C. 363(b)(1). However, any such sale must be, among other things, in the best interest

of the debtor’s bankruptcy estate. See In re Embrace Sys. Corp., 178 B.R. 112, 123 (Bankr.

W.D. Mich. 1995) ("[a] sale of assets is appropriate if all provisions of section 363 are
followed, the bid is fair, and the sale is in the best interests of the estate and its creditors"); In
re Telesphere Comm., 179 B.R. 544, 552 (Bahkr. N.D. Ill. 1994) (“the standard to be
applied by the court in approving a disposition of assets...is that the proposed sale should be

in the best interest of the estate”); In re Timberline Property Dev., Inc., 115 B.R. 787, 790

{Bankr. N.J. 1990) (approval under section 363 requires that a court "specifically find that
such a sale is in the interest of creditors, is entered into in good faith, and is one in which the '

price represents fair value"); In re American Dev. Corp., 95 B.R. 735, 739 (Bankr. C.D. Cal.

1989) (stating that for a sale of debtor's assets outside the ordinary course of business, the
court should weigh several factors including whether the proposed transaction is in the best
interests of creditors). Despite this clear and unequivocal requirement, the Debtor has not,

and indeed cannot, demonstrate how the sale on the terms contained in the Asset Purchase

9
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Agreement satisfies the “best interest” requirement for approval of a sale pursuant to section
363(b) of the Bankruptcy Code.

18. The proposed sale of the Debtor’s assets to NAC/Biz pursuant to the
Asset Purchase Agreement is not in the best interests of the Debtor’s estate because: (a) the
broposed sale is illusory and will unconscionably tie the estate’s hands for several months or
longer because the buyer has no obligation whatsoever to close the transaction, yet the
Debtor cannot terminate the agreement absent a material breach by the buyer until June 1,
2004 at the earliest (and possibly much later); and (b) upon any closing of the Asset Purchase
Agreement, the estate will immediately be rendered administratively insolvent, and therefore
unable to pay any of its unpaid post-petition obligations. Under these circumstances,
approval of the Sale Motion and the Asset Purchase Agreement are not in the best interests of
the estate and should be denied.

i. The Proposed Sale is Illusory and Will Unconscionably Tie the
Estate’s Hands

19. Pursuant to the terms of the Asset Pﬁchwe Agreement, upon any
approval of the Sale Motion by this Court, the Debtor and NAC will enter into a management
agreement (the "Management Agreement") pursuant to which NAC will take over the
operation of the Debtor’s business and be granted unlimited access to its assets and
agreemerits (including access to the Interconnection Agreements) for as much as a year or
longer without the Debtor and NAC ever having to close the sale transaction or ever having
to make the decision to assume or reject the Debtor’s contracts, including the Interconnection

Agreements. See Asset Purchase Agreement at § 4.1(a) and Schedule H (Management

Agreement) at §§ 2, 3. During the term of this Management Agreement, NAC will not be

10
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obligated to close the sale until, among other things (a) it “shall have negotiated the
assumption of the existing BellSouth Interconnection Agreement upon such terms and
conditions as are acceptable to MCG or Buyer,” see Asset Purchase Agreement at § 5.2(g);
and (b) “all regulatory and other third party approvals and agreements, on such terms and
éonditions as shall be acceptable to Buyer,” are obtained. See Asset Purchase Agreement at
§ 1.4(a); 5.1(c). Because these events are purely in NAC’s or MCG’s control (and as to the
latter, vaguely defined to the point of being impossible to enforce in any event), the proposed
sale is illusory as it binds MCG and NAC to nothing.

20. Perhaps worse, upon any approval of the Sale Motion and Asset
Purchase Agreement by this Court, the Debtor (or any subsequently appointed trustee) will
be “locked in” with no ability to terminate the agreement for several months or more even
though the transaction has not yet closed and its business will have been taken over and
hopelessly integrated with that of BizZNAC pursuant to the Management Agreement.''
Specifically, pursuant to section 6.1(b) of the Asset Purchase Agreement, the Debtor cannot
unilaterally terminate the agreement unless, by June 1, 2004 (or longer if the delay is
attributable to the Debtor), the deal remains unclosed

21. During this post-approval, pre-closing period where NAC will operate
the Debtor's assets (including utilization of BellSouth’s services through the Interconnection

Agreement without taking an assignment thereof), the estate will be in complete limbo,

1 As noted above and discussed in greater detail in paragraphs 37 and 38 below, this appears to
have already occurred to some extent prior to Court-approval of the Sale Motion when the
Debtor closed its headquarters in Lawrenceville, Georgia and moved into shared space, rent-free,
with Biz in Florida and began purchasing a significant portion of its needs from Biz through a
Transition Services Agreement with Essex. The full extent of the integration of the Debtor with
Biz/NAC is unknown to BellSouth at this time.

11
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waiting several months or longer while NAC and BellSouth litigate over NAC’s request for a
Certificate and NAC’s right to a new interconnection agreement with BellSouth instead of its
assumption and cure of the existing agreement. NAC’s intention in the state proceedings is
and was to get ahead of the bankruptcy proceedings in order to “harvest” the NOW customer
base, as discussed below. This is precisely what MCG and Biz/NAC have plotted. See E-
mail from John Patton (MCG loan ofﬁder) to Ron Gavillet (Biz general counsel) dated June
3, 2003 (“Here is one final, last contingency plan for dealing with Bell, if they do not play
ball: we get our certs and our interconnects. We place all new customers (new sales) on our
interconnect and leave all old customers on the now interconnect. With a 6 — 8 month
customer life, it wont take very long before the majority of new customers are on our new
interconnect (with no cure) and the old interconnect dwindles to a very muci'x lower, and

stable customer base. We stay in bankruptcy until such time as the base has dwindled, or

forever for that matter, all to avoid the extorsion (sic) of bell.”) (emphasis added). A true and

correct copy of the referenced E-mail is attached hereto as Exhibit “F”. IfNAC is

unsuccessful, the sale will never close. If NAC is successful, it appears the sale may no

Ionger be necessary once the “harvest” is complete, and therefore still may never close.!?
22.  Because the buyer has no obligation whatsoever to close the proposed

sale transaction, and also because the Debtor or a subsequent trustee will be “stuck” for many

12 As noted in the BellSouth Motions, if such motions are not granted, the Debtor, MCG and
Biz/NAC will have succeeded in “keeping BellSouth in a box” - BellSouth will be stayed from
terminating the Interconnection Agreements while the Debtor, MCG and Biz/NAC attempt
through such litigation before the PSC to circumvent BellSouth’s legitimate statutory rights
under section 365 of the Bankruptcy Code. See E-mail from Ron Gavillet (Biz general counsel)
to Debtor’s and MCG’s counsel, dated June 20, 2003 (“Bell will be standing there pressing the
assume/reject issue, so it is an issue we have to be prepared to wrestle — succeeding on keeping
BellSouth in a box while we get approvals, etc. will remove their leverage . . . .”). A true and
correct copy of the referenced e-mail is attached hereto as Exhibit “G”.

12
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months or more in limbo while the buyer seeks to obtain contested regulatory approvals, the

proposed sale is not in the best interest of the Debtor’s estate, and should therefore be denied.

ii. The Proposed Sale Will Render the Estate Administratively Insolvent
23.  Upon closing of the proposed sale transaction, the Debtor’s estate

immediately will be rendered administratively insolvent. To the extent the Debtor has

- incurred any administrative priority claims, including ordinary post-petition trade debt, the
Debtor will have no means of satisfying these claims. Under these circumstances, the Sale
Motion should be denied.

24.  Asthis Court is aware, MCG has “credit bid” the entire purchase price
of $4.6 million, pursuant to section 363(k) of the Bankruptcy Code. See Asset Purchase
Agreement at p. 1. As a result, the Debtor will receive no cash in exchange for the sale of its
assets, only satisfaction of MCG's alleged secured claim. In exchange, MCG (and ultimately
Biz/NAC) will receive all of the Debtor’s assets."

. 25.  Asprovided in the Asset Purchase Agreement, the purchaser will
assume only certain specified obligations of the Debtor, defined as the “Assumed
Liabilities”. See Asset Purchase Agreement at § 1.2(b) (“Buyer shall not assume, and shall
be deemed not to have assumed, any liabilities other than the Assumed Liabilities.”).

26.  Other than “cure” amounts under assumed contracts and liabilities
under transferable permits, the “Assumed Liabilities” are limited to the following: “liabilities
arising out of the ownership of the Assets by Buyer or any other Person, including, without

limitation, the contracts listed on Schedule A-2, and Liability for personal injury of

13 As noted above, the terms under which the assets will be “flipped” to BizZNAC by MCG have
not been disclosed.
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customers or employees, but only to the extent that the event or state of facts giving rise to
such Liability occurs after the Closing.” Asset Purchase Agreement at Exhibit A, pg. 3.

27. While the definition of “Assumed Liabilities” is subject to numerous
and varying intefpretations, none lead to the conclusion that MCG is obligated to pay the
accrued and unpaid administrative claims (including ordinary post-petition trade debt) of the
Debtor.!* Thus it is clear that the Debtor and MCG intend for the estate to retain the unpaid
administrative claims to be satisfied from any remaining assets of the estate. However, as
the Debtor is selling QI’ of its assets to MCG pursuant to the Sale Motion, there are no assets

left to satisfy these obligations."

!4 1t is unclear what the phrase "but only to the extent that the event or state of facts giving rise to
such Liability occurs after the Closing" modifies. If it is intended to modify the entire sentence
(as traditional rules of grammatical construction would suggest), then it is clear that the buyer is
not obligated to assume any of the Debtor's administrative expenses, except to the extent they are
incurred after the Closing. Even if that phrase does not modify the initial phrase “liabilities
arising out of the ownership of the Assets by Buyer or any other Person,” and even if “Person”
was intended to include the Debtor, this would mean the buyer is assuming all liabilities of the
Debtor related to ownership of the assets, without even distinguishing between prepetition and
post-petition liabilities. While BellSouth would welcome that mterpretatlon it speculates that
the buyer will read it differently.

15 The Asset Purchase Agreement defines “Excluded Assets™ as (i) the equity interests in the
entities whose assets are being sold, (ii) certain records related thereto, (iii) assets set forth on
Schedule G to the Asset Purchase Agreement, titled “Excluded Contracts/Assets,” (iv) avoidance
actions; and (v) tax refunds. Asset Purchase Agreement at Exhibit A, pg. 4. Not surprisingly,
the equity interests in entities whose entire assets are being sold are valueless, records related
thereto are valueless, Schedule G to the Asset Purchase Agreement lists nothing, the Statements
filed in this case under oath pursuant to Federal Rule of Bankruptcy Procedure 1007(b)(1)
indicate that all payments made within the applicable preference periods were in the ordinary
course of business (see response to question no. 3), and are therefore not recoverable, and the
Schedules filed in this case under Rule 1007(b)(1) do not list any tax refunds as assets (see
Schedule B, items 17 and 20). Perhaps more importantly, under the Asset Purchase Agreement,
“Bxcluded Assets™ are not even excluded from what is being sold. See Asset Purchase
Agreement at § 1.1(b) (all assets being sold unless listed on Schedule G thereto). Thus, even
avoidance actions are being sold under the Asset Purchase Agreement. See In re Sweetwater, 55
B.R. 724, 731 (D. Utah 1985) (“an unbroken line of cases . . . hold that a trustee’s avoiding
powers are not assignable.”).

14

ATLLIBO! [518950.23



| 28.  Itis therefore abundantly clear that the estate will be left |
administratively insolvent upon the closing of the proposed transaction. Despite the Debtor's
apparent willingness to go along, such a transaction in which ali of the Debtor's assets are
sold without any means to satisfy administrative claims (let alone prepetition priority and
non-priority unsecured claims) cannot be in the estate’s best interest. Instead, it represents
the compléte abrogation by the Debtor of its fiduciary duties to creditors in exchange for
substantial economic reWards to insiders making its decisions. Accordingly, the Court
should deny the relief requested in the Sale Motion as not in the best interest of the estate so
that a trustee can take over and see to a proper administration of this estate.

B. The Sale Has Not Been Conducted in “Good Faith”

29.  In addition to the requirement that the sale must be in the best interests
of the debtor's estate, section 363 of the Bankruptcy Code also requires that a sale be
proposed in "good faith". As has previously been recognized by this Court, “[w]hen a
bankruptcy court authorizes a sale of assets pursuant to 363(b)(1), it is required to make a
finding with respect to the ‘good faith’ of the purchaser.” In re Condere Corp., 228 B.R.
615, 630-31 (Bankr. S.D. Miss. 1998) (citing Cumberland Farms Dairy. Inc. v. Nat’l Farmers
Organization, Inc. (In re Abbots Dairies of Pennsylvania, Inc.), 788 F. 2d 143, 149-150 (3d
Cir. 1986); see Timberline Property, 115 B.R. 787 at 790 (approval under section 363
fequires that a court "specifically find that such a sale is in the interest of creditors, is entered
into in good faith, and is one in which the price represents fair value"). Typically, the
misconduct that would destroy a purchaser’s good faith status involves fraud or collusion

between the purchaser and other bidders or the trustee, or an attempt to take grossly unfair
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advantage of other bidders. See Fontainebleau Hotel Corp. v. Roland Intern Corp. (In re

Bleaufontain, Inc.), 634 F.2d 1383, 1388 (5" Cir. 1981).

30. In this case, neither the Debtor nor the proposed purchasers, MCG and
Biz/NAC, have exercised good faith in connection with the proposed sale.'® Rather, they
have engaged in. various forms of collusion and inequitable conduct. Specifically, in the
conduct of this deal: (a) MCG and Biz/NAC have engaged in collusive behavior designed to
, éontrol the ultimate sale price of the Debtor's assets in violation of section 363(n) of the
Ba;nlcruptcy Code and to avoid the requireménts of section 365 of the Bankruptcy Code; (b)
the Debtor and BizZNAC have commenced the integration of their companies prior to Court-
gpproval of the proposed sale; and (c) the Debtor and MCG have failed to fully disclose the
extent to which certain of the Debtor's key employees will receive lucrative, guaranteed
employment contracts with NAC, including the assumption of obligations owed to these

employees (or their personal companies) and obligations guaranteed by these employees.

16 This is not surprising when taking into consideration the complete flaunting by the Debtor of
its routine obligations under the Bankruptcy Code and prior Court Orders, including (a)
unilaterally reducing the weekly prepayments to BellSouth in violation of the adequate assurance
order entered in this case under section 366 of the Bankruptcy Code; (b) assuming at least one
executory contract, and paying the “cure” associated therewith, without seeking or obtaining
Court-approval, see Exhibit “B” (Debtor Deposition) at p. 129 and Letter from Verizon counsel
to Debtor’s counsel, dated June 19, 2003, attached hereto as Exhibit “H”; (c) satisfying certain
other prepetition obligations of the Debtor without Court-approval, see Exhibit “B” (Debtor
Deposition) at p. 169 and Letter from Debtor’s counsel to Help Desk Now, dated June 10, 2003,
attached hereto as Exhibit “I”’; and (d) entering into settlement agreements without Court-
approval, see Exhibit “B” (Debtor Deposition) at p. 140 and Facsimile from Debtor’s counsel to
MCG’s counsel, dated May 6, 2003, attached hereto as Exhibit “J”.
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Accordingly, the Court should deny the relief requested in the Sale Motion based upon the

sale proponents’ lack of good faith."”:

i. MCG and Biz/NAC'’s Collusion in Violation of the Bankruptcy Code
3L As described above, while the Asset Purchase Agreement suggests that

- the Debtor intends to sell substantially all of its assets as a going-concern to MCG, the
Debtor.actually will be selling its assets to NAC — a wholly-owned subsidiary of Biz, an
unaffiliated customer of MCG.'® MCG and Biz have engaged in a collusive scheme in
violation of section 363(n) of the Bankrupicy Code designed to control the sale price of the
Debtor's assets and to avoid the recjuirements of section 365 of the Bankruptcy Code for the
assumption and assignment of the Interconnection Agreements — including curing the
approximately $5 million claim associated therewith and providing adequate assurance of
future performance (which in all likelihood would require the posting of a deposit in excess
of $1.5 million, representing two months’ billings).

32. First, MCG and Biz/NAC have reached an agreement the effeét of
which is to control the purchase price of the Debtor’s assets, in violation of section 363(n) of
the Bankruptcy Code. Section 363(n) of the Bankruptcy Code provides, in pertinent part,

that “[t]he trustee may avoid a sale under this section if the sale price was controlled by an

17 Bven if this Court ultimately determines to approve the proposed sale over BellSouth’s
objection, this Court must deny the buyer the protections contained in section 363(m) of the
Bankruptcy Code if that section is to retain any meaning.

18 While the Court could have perhaps gleaned from the Sale Motion that NAC would be the
ultimate purchaser, it could not know that NAC was a subsidiary of Biz, rather than MCG. In
fact, BellSouth did not even know this until it was disclosed in the Request to Amend filed
before the PSC on July 18, 2003 (almost two months after the Sale Motion was filed). Even
then, BellSouth (let alone the Court) was not aware that Biz was unaffiliated with MCG.
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agreement among potential bidders at such sale”. 11 U.S.C § 363(n) (2002)."” See Lone Star

Indus.. Inc. v. Compania Naviera Perez Companc, S.A.C.F.LM.F.A. Sudacia, S.A. (Inre

New York Trap Rock Corp.), 42 F.3d 747, 752 (2d Cir. 1994) (stating that an agreement to
control the sale price is prohibited by section 363(n)).

33.  Pursuant to their agreement, MCG credit bid the entire amount of the
bur.chase price, and upon Court-approval (or perhaps later) will turn around and sell the
assets, or the right to purchase them, to NAC, effectively removing NAC from the
competitive bidding process established by the Court. In fact, MCG hopes to turn a profit in
the process?’ — a profit that properly belongs to the esﬁte and its creditors. To illustrate,
assume Biz will pay MCG $5.6 million for an assignment of the Debtor’s assets or MCG’s
rights under the Asset Purchase Agreement.”’ MCG would not only receive full payment of
its alleged secured claim under such scenario, but would make a profit of $1 million. Now

assume instead that MCG, upon identifying Biz in March as a potential buyer (as they in fact

19 In addition, section 363(n) of the Bankruptcy Code provides that the trustee may “recover
from a party to such agreement any amount by which the value of the property sold exceeds the
price at which such sale was consummated, and may recover any costs, attorneys’ fees, or
expenses incurred in avoiding such sale or recovering such amount. In addition to any recovery
under the preceding sentence, the court may grant judgment for punitive damages in favor of the
estate and against any such party that entered in such an agreement in willful disregard of this
subsection.” 11 U.S.C. § 363(n). ‘

20 §ee Memorandum from John Patton (MCG loan officer) to MCG Credit and Investment
Committee, dated April 30, 2003 (the “MCG Internal Memo™), at pp. 2-3 (“MCG intends to
transfer the Now assets to BoL [BiznessOnline] . . . MCG’s strategy presents a clear path to the
full recovery of the $4.6 million over a reasonably short period of time, plus upside in the
asset.”) (emphasis added). A true and correct copy of the MCG Internal Memo, with the quoted
portions highlighted, is attached hereto as Exhibit “K”. Both MCG and Biz/NAC acknowledged
that the amount to be paid by Biz/NAC to MCG might exceed $4.6 million. See Exhibit “C”
(MCG Deposition), Volume 2 at 98; Exhibit “D” (BizZNAC Deposition) at pp. 20-21.

2 At his deposition, Mr. Patton of MCG placed a “going concern” value on the Debtor at
between $3,750,000 and $6,250,000 (§150-$250 per customer multiplied by approximately
25,000 customers. See Exhibit “C” (MCG Deposition) at Vol. 1, pp. 14-17.
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did), told Biz to bid at auction for the assets. If Biz bid the $5.6 million, the $1 million in
éxcess of MCG’s alleged secured claim would have been available for unsecured creditors.
This collusion is not only exactly what section 363(n) was designed to prevent, but also
represents the ultimate “sin” for a lender — keeping an interested buyer away from a sale of
its collateral so that the lender, rather than the owner of the collateral (and therefore its

creditors), receives any upside. See e.g., Little v. Fleet Finance, 481 S.E. 2d 552, 557 (Ct.

App. Ga. 1997) (non-judicial foreclosure sale; “[w}hat is forbidden is a prior agreement or
understanding that is in any manner outcome determinative, i.e., impacts on' the amount of
the highest bid or the identity of the successful bidder so as to chill either the bidding or the
sale’s price . . ..”) (emphasis original).

34.  Asaresult of their agreement, Biz/NAC effectively has been removed
from the competitive bidding process, whether or not the sale proceeds received by the
Debtor’s estate in exchange for its assets are below their potential value, and whetﬁer or not
they are in excess of MCG’s secured claim. Accordingly, MCG and Biz/NAC have violated
the clear language of section 363(n) of the Bankruptcy Code and the Sale Motion must be

denied, at least until a proper sale can be conducted.?

22 Neither did the Debtor (given the “sweetheart” executive packages promised by BizZNAC), as
a fiduciary, try to foster a competitive bidding process. First, it did nothing to challenge the
agreement between Biz and MCG, of which it was well aware. Second, it did nothing to increase
the purchase price or otherwise improve the terms of sale contained in the Asset Purchase
Agreement — for all practical purposes, it did not even negotiate it. See Exhibit “B” at pp. 61-
64. Third, it misled this Court, at the bid procedures hearing, by testifying that nobody was
likely to buy the Debtor’s assets other than someone already in the “prepay” local exchange
telecommunications business. Yet at the time it gave that testimony, it knew that its buyer was
not in that business, but rather was a telecommunications and internet service provider just like
hundreds of others who may have had a strategic fit with the Debtor but who were never
informed that its assets were for sale. Fourth, when parties did show an interest in possibly
purchasing the Debtor’s assets, the Debtor’s delay in responding was wholly unacceptable. See
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35. In addition to the collusion relating to the purchase of the Debtor’s
assets, BellSouth has obtained, through discovery, admissions that MCG and Biz have
engaged in a clandestine strategy — known as the "harvest" strategy — designed as an end-
run around the Bankruptcy Code's requirements for assumption and assignment of the
Interconnection Agreements. The “harvest” strategy was designed to work as follows: a
subsidiary of Biz would obtain an interconnection agreement with BellSouth without
disclosing its relationship to Biz. Then, all customers that otherwise would have signed up
for the Debtor’s service (including existing customers) through the Debtor’s sale channels
would be instructed to sign up with this new subsidiary, thereby accomplishing an
assignment unbeknownst to BellSouth. See E-mail from Ron Gavillet (Biz/NAC in-house
counsel) to Ronald Del Sosto (MCG co-counsel) and Scott Kellogg (MCG businessperson)
dated 7/25/03, a true and correct copy of which is attached hereto as Exhibit “M” (“Yes, we
ére pursuing Harvest. It is due to BellSouth’s refusal to negotiate a reasonable cure that we
need to seek another interconnection agreement. As you know, we do not want to tell them
the harvest strafegy."); E-mail from Ron Gavillet (BizZNAC in-house counsel) to Ken Baritz
(Biz/NAC CEO), dated June 24, 2003, a true and correct copy of which is attached hereto as
Exhibit “N” (attaching E-mail exchange between Mr. Gavillet and others detailing the
strategy); E-mail from Ron Gavillet (Biz/NAC in-house counsel) fo John Patton (MCG loan

officer), dated June 13, 2003, a true and correct copy of which is attached hereto as Exhibit

E-Mail from William McCarthey to MCG counsel, dated July 23, 2003 (evidencing 10-day delay
between request for information and actual receipt, nullifying any possibility that frustrated
potential bidder would bid a few days later at the auction). A true and correct copy of the
referenced E-mail is attached hereto as Exhibit “L”.
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“0” (attaching E-mail exchange between Mr. Gavillet and MCG’s co-counsel regarding the
“harvest” strategy); Exhibit “F” (detailing the strategy).?

36. BellSouth asserts that the collusive behavior of MCG and Biz in
connection with the "harvest" strategy, as with respect to the conduct of the sale, is sufficient
for this Court to determine that the proposed sale has not been conducted in good faith.
Accordingly, the Sale Motion should be denied.

ii. The Debtor and Biz/NAC Have Commenced the Integration of Their
Companies

37. As noted above, the Debtor has already taken significant steps in

furtherance of the proposed but unapproved sale to NAC and the integration of the two
companies by (i) closing its Lawrenceville, Georgia headquarters in June and permanently
relocating several of its employees (including its CEO, Mr. Seab) to Orlando and Del Ray,
Florida where such employees are sharing space rent-free in Biz’s offices; and (ii)
purchasing and paying for various services provided by Essex, pursuant to an agreement
between the Debtor and Essex.”® While that agreement was submitted for approval by the
Court, the Debtor nowhere in its motion seeking such approval disclosed the relationship of

Essex to the proposed purchaser, BizZNAC.?

2 MCG’s principal denied under oath at his deposition any knowledge of a “harvest” strategy
until shown the numerous documents MCG produced revealing such named strategy. See
Exhibit “C” (MCG Deposition), Volume 2 at pp. 67-70 and 104-06.

2% See Exhibit “B” (Debtor Deposition) at pp. 9-13; Exhibit “D” (BizZNAC Deposition) at pp. 24-
28.

2% In fact, MCG and BizZNAC sought to deliberately conceal Essex’s relationship to Biz from
BellSouth. See Exhibit “F” (“[Essex will] file [for certification] in our own name and use
separate local counsel and keep Biz’s name out of it if possible since Essex has its own financials

so BS [BellSouth] cannot easily connect the dots.”).
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38. The Debtor’s actions in relocating its headquarters to Biz’s premises
and accepting significant services from Biz not only should have been disclosed to the Court,
but also should have been subject to approval by the Court as a use of property outside the
ordinary course of business. See United States v. Goodstein, 883 F.2d 1362, 1370 (7th Cir.
1989) (upholding defendant's conviction for bankruptcy fraud upon finding that varioué of
defendant's acts, including transfer of most significant asset of bankrup"tcy estate without
court approval, suggested intent to defraud and stating that "[i]t is not a routine of ordinary
event to transfer control of one manufacturing company to another, effectively merging the

two companies, or to relocate substantial portions of a company's equipment and inventofy to

the premises of another"); see also Command Performance Operators, Inc. v. First Int' Serv.
Corp. (In re First Int] Serv. Corp.), 25 B.R. 66, 70 (Bankr. D. Conn. 1982) (voiding an

agreement for the sale of substantially all of the stock of a debtor which was held by non-

debtor parties because court determined that such a sale effectively would transfer control of
the debtor and, as a result, required notice and hearing pursuant to section 363(b) of the
Bankruptcy Code and stating that "the secret transfer of management and control of the
debtor corporations to the Buyer runs counter to the spirit of the Code.”). At a minimum,
such actions, designed to implement the sale before it has been approved, evidence a lack of
good faith sufficient to deny approval of the Sale Motion.

ili. The Deal Provides Significant and Undisclosed Compensation to Insiders

39. While the significance of the executive compensation packages offered
by Biz/NAC have clouded the Debtor’s ability to act in the estate’s best interests (as
discussed above), the undisclosed nature of much of the compensation undermine the

Debtor’s good faith in conducting the sale transaction.
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40, Schedule 5.2(f) of the Asset Purchase Agreement discloses that certain
of the Debtor’s key employees will be employed by NAC/Biz upon the closing of the sale.*®
The Debtor discloses only the salary that each employee will be paid and their closing
bonus.”” What the Debtor fails to disclose is the vast amount of other “perks” these insiders
will receive upon closing of the transaction.

41.  Among the undisclosed “perks” are: (a) multi-year employment
agreements with guaranteed salary;*® A(b) assumption by the buyer of an unsecured (or if
secured, unperfected) prepetition obligation of approximately $90,000 owed by the Debtor to
Coastcom, an entity owned by the Debtor’s CEO and CFO; and (¢) assumption by the buyer
of various prepetition obligations guaranteed by the Debtor’s CEO and CFO (or their
companies).”’ The referenced obligation to Coastcom would not be paid if owed to anyone
other than the insiders. Further, while the Debtor testified that the guaranteed obligations
(unlike the Coastcom obligation) all represent leases or contracts for assets that the buyer
| would need and thus would continue paying anyway, upon closer examination, the Debtor

admitted that this was untrue in that at least one leased asset, a generator, for which the CFO

26 As an initial matter, BellSouth asserts that insider payments should have been highlighted in
the Sale Motion itself — not buried in a schedule to an inch-thick Asset Purchase Agreement.

27 Query why these executives should receive a “half salary” bonus (or more in the case of Mr.
Jennings) just for facilitating the closing of a sale that leaves the estate not only unable to make a
distribution to unsecured creditors, but administratively insolvent?

28 go¢ Key Employee Employment Program for NOW Communications, a true and correct copy
- of which is attached hereto as Exhibit “P”.

% See E-mail from Charlie McGuffey (Debtor’s CFO) to John Patton (MCG loan officer), dated
May 6, 2003, a true and correct copy of which is attached hereto as Exhibit “Q” (listing various
debts to be assumed); schedule of insider compensation prepared by MCG reflecting assumption
of liabilities referenced on Exhibit “Q”), a true and correct copy of which is attached hereto as
Exhibit “R”.
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had guaranteed a note secured thereby, had been returned to the lessor post-petition for resale
or re-letting. See Exhibit “B” at pp. 146-149.

42.  The Debtor has not disclosed any portion of these payments and debt
assumptions in the Sale Motion, Asset Purchase Agreement or any other pleading filed in
these cases.” Clearly, the Debtor’s insiders have been given personal financial incentives to
ensure that this sale transaction is completed on the terms contained in the Asset Purchase
Agreement and without competition from other competing bidders. Under these
circumstances, th¢ Debtor can not claim that the Sale Motion has been proposed in good
faith. For this reason as well, the Sale Motion should be denied.

 C. The Sale Lacks Consideration Because the Alleged Secured Claim of MCG Should
be Equitably Subordinated .

43,  To the extent this Court finds that MCG has violated section 363(n) by
participating in the improper and collusive agreement to control the bid price for the Debtor’s
assets, as described above, MCG’s alleged secured claims should be equitably subordinated
pursuant to section 510(c)(1) of the Bankruptcy Code. Section 510(c) of the Banki'uptcy
que provides in pertinent part that "after notice and a hearing, the court may — (1) under
principles of equitable subordination, subordinate for purposes of distribution all or part éf an

allowed claim to all or part of another allowed claim or all or part of an allowed interest to all

or part of another allowed interest...." 11 U.S.C. § 510(c)(1). See Benjamin v. Diamond (In

re Mobile Steel Co.), 563 F.2d 692, 699-700 (5th Cir. 1977) (finding that equitable

3% The Asset Purchase Agreement contains a description of certain “Other Assumed Liabilities”.
See Asset Purchase Agreement at Schedule A-2. The items listed in this schedule appear to
match some of the same items listed on Exhibits “Q” and “R”. However, nothing in Schedule A-
2 (or elsewhere in the Asset Purchase Agreement) discloses that these assumed liabilities are for
the benefit of the insiders. ‘
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subordination is appropriate where: (i) the claimant has engaged in some sort of inequitable
conduct; (ii) the misconduct has resulted in injury to the creditors of the bankrupt or
conferred an unfair advantage on the claimant; and (iii) equitable subordination of the claim
is not inconsistent with the provisions of the Bankruptcy Code. BellSouth intends to file an
adversary proceeding seeking equitable subordination depending on the outcome of the
hearing on the Sale Motion and the BellSouth Objections. While obviously MCG will
defend such action, BellSouth asserts that it has raised a sufficient prima facie case such that
if the Court is otherwise inclined to approve the Sale Motion notwithstanding the significant
and detailed objections set forth above, it should only do so if MCG escrows the $4.6 million
purchase price so that even if its alleged claim is equitably subordinated, it will still have
i)rovided consideration for the assets. Otherwise, the very real potential exists that MCG’s
alleged liens will be subordinated to other creditors, yet there will be no assefs to pay such
dther creditors in light of MCG’s unfunded credit bid. Accordingly, absent the escrow of the
purchase price, the Court should deny the Sale Motion for lack of a fair sale price, even if it

were otherwise inclined to approve the Sale Motion.

IV. Summary of Previous Objections

44, BellSouth raised various other objections in the BellSouth Sale
Objection. For the benefit of this Court, BellSouth will briefly summarize a few of
BellSouth’s objections as previously set forth.

A. The Debtor Must Cure Interconnection Agreements

45, As asserted in the BellSouth Sale Objection, to the extent the Debtor
intends to transfer the Interconnection Agreements to the buyer, the substantial prepetition

defaults must be cured pursuant to section 365(b)(1) of the Bankruptcy Code. See 11 U.S.C.
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§ 365(b)(1); Inre Greenville Auto Mall, Inc., 278 B.R. 414, 422 - 423 (Bankr. N.D. Miss.

2001) (“{I]f...the estate elects to assume the executory contract, then it takes on the burdens
associated with that contract, agreeing to cure any outstanding defaults, and committing to

perform on a going forward basis™).
46,  Attached to the Asset Purchase Agreement as a schedule, the Debtor

has listed the proposed cure amount for the Interconnection Agreements as $150,000.00 (the

“Proposed Cure Amount”). See Asset Purchase Agreement at Schedule A. BellSouth
objects to the Proposed Cure Amount.as it is woefully insufficient to cure the defaults under
the Interconnection Agreements. BellSouth’s records reflect a prepetition default under the
Interconnection Agreements of $5,059,254 (the “BellSouth Claim”).*! Similarly, BellSouth
is listed on the Debtor’s List of Creditors Holding 20 Largest Unsecured Claims as \yell as
schedule F of the Debtor’s Schedules as holding a disputed claim of $3,912,470.02.
BellSouth objects to the Sale Motion to the extent the Debtor thereby seeks assumption and
assignment of the Interconnection Agreements based on the Proi)osed Cure Amount.

47.  BellSouth further objects to the Sale Motion to the extent the Debtor
thereby seeks assumption and assignment of the Interconnection.Agreements unless
adequate assurance of future performance is provided as required under section 365(b). In
this case, such adequate assurance would likely require the payment of a security deposit in
the amount of approximately $1.5 million, twice the Debtor’s estimated monthly run rate, as
BellSouth would easily be exposed by that amount or more before it could effectuate

termination of services upon the buyer’s default.

31 On June 10, 2003, BeliSouth filed a Proof of Claim in this amount.
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B. The Management Agreement Constitutes a De Facto Assignment

48. Pursuant to the Management Agreement attached as Schedule H to
the.Asset'Purchase Agreement, the Debtor pﬁmorts to appoint NAC as “manager” of its
assets with, among other things, “the right to have access to and use of the Regulated
Assets”. See Management Agreement at § 2. Thus, it appears that irrespebtive of whether
the Interconnection Agreements are assumed and assigned, NAC will have use of the
services provided by BeliSouth thereunder for the term of the Management Agreement. The
term of the Management Agreement is unclear, but likely runs through June 1, 2004, or
maybe longer, in parallel with the Asset Purchase Agreement. The Management Agreement
thus constitutes a de facto assignment of the Interconnection Agreements (and likely other
agreements between the Debtor and third parties) without compliance with section 365 of the
Bankruptcy Code. The Debtor should be required to either assume and assign, or reject, the
Interconnection Agreements upon approval of any sale, rather than allowing such a de facto
assignment.

V. Conclusion

49.  For all of the reasons set forth herein and in the BellSouth Sale
Objection, the Sale Motion should be denied. The proposed sale benefits everyone except
who the process was supposed to benefit — it serves no worthwhile purpose and would
reward wrongdoers for their misdeeds. The Court should not only deny the sale motion, but
sua sponte appoint a trustee, or at least take up BellSouth’s Conversion Motion at the earliest

opportunity before matters get any worse.
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WHEREFORE, BellSouth respectfully requests that the Court (a) sustain this
supplemental objection and the BellSouth Sale Objection; (b) deny the Sale Motion; and (¢)
grant such other and further relief as is just and equitable.

Respectfully subnﬁﬁed this _ﬁ‘day of September, 2003.

BUTLER, SNOW, O'MARA, STEVENS &
CANNADA, PLLC

- S\ b

Stepheh W. Rosenblatt

Jetson G. Hollingsworth

17th Floor, AmSouth Plaza

Post Office Box 22567

Jackson, Mississippi 39225-2567
(601) 948-5711 (Telephone No.)
(601) 985-4500 (Facsimile No.)

and
KILPATRICK STOCKTON LLP

Todd C. Meyers

Georgia Bar No. 503756

Robbin S. Rahman
Georgia Bar No. 592151

1100 Peachtree Street, Suite 2800
Atlanta, Georgia 30309-4530
(404) 815-6500 (Telephone No.)
(404) 815-6555 (Facsimile No.)

Counsel for BellSouth Telecommunications, Inc.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing Supplemental Objection to

Debtor’s Motion to Sell Substantially all of its Assets Pursuant to 11 U.S.C. Section 363(b)

and (f), Free and Clear of all Claims and Liens was served, via hand delivery (where

indicated) or overnight delivery, postage prepaid, on the parties listed below, this ﬂﬁay of

September, 2003:

Eileen N. Shaffer, Esq.

401 Capital Street - Suite 316
Jackson, MS 39201

(hand delivery)

Frank N. White, Esq.
Darryl S. Ladden, Esq.
Arnall Golden Gregory LLP
2800 One Atlantic Center
1201 West Peachtree Street
Atlanta, Georgia 30309

Gregory M. Eells, Esq.

Eells & Allen, LLC

The Oglethorpe Building
Suite 181

2971 Flowers Road South
Atlanta, Georgia 30341-4147

Derek A. Henderson, Esq.
111 East Capitol Street
Suite 455

Jackson, Mississippi 39269
(hand delivery)
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Office of the United States Trustee
100 West Capitol Street

Suite 707

Jackson, MS 39269

(hand delivery)

Donald M. Wright, Esq.
Stephen B. Porterfield, Esq.
Sirote & Permutt P.C.

2311 Highland Avenue South
P.O. Box 55727
Birmingham, Alabama 35205

Roy H. Liddell, Esq.

Wells Marble & Hurst, PLLC
Suite 600, Lamar Life Building
317 East Capitol Street

P.0O. Box 131

Jackson, Mississippi 39205

D. Scott Barash, Esq.

VP & General Counsel

Universal Service Administrative Company
2120 L Street, NW, Suite 600

Washington, m
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Larry W. Seab - 09/04/2003 8

Mr. Seab was the designee -- needed his personal counsel,
Mr. Ingram, there. BellSouth did not agree to the
continuance. But in any event, we have rescheduled it
for teoday.
Mr. Seab, can you g¢ and state your name for

the record?

A. My name is Larry W. Seab, S-E-A-B.

Q. What is your address, Mr. Seab?

A. My current address ig 2369 Lake Debra Drive,
Apartment 2014, Orlando, Florida 32835.

Q. aAnd how long have you lived at that address?

A. Cne month.

Q. and before that, where did you live?

A, I lived at 713 Country Place Drive, Jackson,

Mississippi 39208.

Q. So you mpved in early August; is that coréect?
A, That's correct.
Q. - What was the reason for moving to Orlando?
A. Relocation with Now Communications.

Q. Has Now Communications relocated to Orlando?
A, That's correct,
o. aAnd when did Now Communications relocate to

Orlando?

A, During the months of June and July.

Q. And why did Now Communications relocate to

Sherry Purvig, CSR - {601) 605-0229
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Crlando?

A, To ~- to vacate the premises in Lawrenceville,

Georgia.

COURT REPCRTER: In what Geocrgia?

THE WITNESS: Lewrenceville -- excusze me --
Lawrenceville, Georgia.

A. And to -- to -- that was in the best interest
of Now to -- to -- to save costs,:rent and -- and
overhead and utilities and personnel.

Q. (By Mr. Meyers} So you closed the office in

Lawrenceville, Georgia --

A, That's correct.

Q. -- at that time? 2aAnd tell me again when that
was .

A. The last day of rent in Lawrenceville was
June 30th. N

Q. and you moved ~- Now moved to Orlando to save
expenses?

A, That's correct,

Q. Okay. And explain to me how they save
expehses by moving to Orlando.

A. . First of all, the -- the rent in -~ in
Lawrenceville was excessive, beyond the needs of Now at
the time. And we had let a number of employees go, so we

didn’'t need the space. 2And so we -- in -- in -- in an

Sherry Purvis, CSR - (601) 605-02289
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effort to -- to cut costs and to continue operating and

serving the customers, we rented space, joint sharing

space, with a -- a company called Veranet.

0. And Veranet is an affiliate on

Biznessonline.com?
MR. WRIGHT:
MR. MEYERS:

Cbhbject to the form.

Excuse me. Mr. Wright, are you

defending the deposition of Now?

MR. WRIGHT:

No. I'm certainly entitled to

object to the form of the question.

MEYERS:
WRIGHT:
MEYERS:
WRIGHT:
MEYERS:
WRIGHT:

5555888

MEYERS:

I don't think you are.
Well -~

I'm --

-- not --
~- Objected.

-- deposing your witness. I

mean, one lawyer ought tec be asserting cobjections to the

questicn., Is it your position that you can assert

whatever objections you want --
MR. WRIGHT: Yeah.
MR. MEYERS: -- to the questions asked?
MR. WRIGHT: Yes.
0. (By Mr. Meyers) All right. In any event, you

can answer the guestion.

Sherry Purvis, CSR - {601) 605-0229
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MS. SHAFFER: I'll object to form.
MR. MEYERS: Can you read back the question?
I remember what it is.

Q. (By Mr. Meyers) Is Veranet an affiliate of
Biznessonline.com?

MS. SHAFFER: I object to form.

A. And I don't know either -- I mean, I -- I
don't know what the relationship between the name Veranet
and Biznessonline.com is.

Q. (By Mr. Mevers) Do you know who the officers
of Veranet are?

MS. SHAFFER: I object to form.

A, The two people that I have dealt with is --

Kenny Baritz I know is the CEQ, and -~ and the vice

president of sales and marketing is Steve Roberts.

That's -- that's the only two people I know that aré.
officers.

Q. (By Mr. Meyers) Of Veranet?

A. {Witness nods head affirmatively.)

0. And is Ren Baritz, to your knowledge, an
officer of Biznessonline.com?

A. I don't ~-- I don't know the difference between
those ﬁwo companies.

Q. Okay. BSo to you, Veranet and Biznessonline

are one and the same —-

Sherry Purvis, CSR -~ ({601) 605-02295
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A. Yes.

Q. -- company? And Now Communications leases
space from Veranet?

A. No, the -- the invoice comes from

Biznessonline.com.

0. Is there a lease?
A, It is a services agreement, ves.
0. There is a services agreement between Now

Communications and Biznessonline.com?
A. Yes.
Q. was that produced to me? Do you know?
A. Well, it wasn't asked of me. I don't know.
MR. MEYERS: Okay. Do you have a copy of the
notice of deposition?
MS. SHAFFER: I did not bring it with me, no.
MR. MEYERS: Does anybody have it on them?
THE WITNESS: I don‘t have it. I know what it
said.
MR. MEYERS: Okay. Well, I will get it at the
break. |
Q. (By Mr. Meyers) Okay. But did you review a
notice of deposition that I served on behalf of BellSouth
to Now Communications?
A. Yes.

Q. Okay. Did you review that deposition notice?

Sherry Purvis, CSR - (601) 605-0229%
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why I don't remember seéing that statement. Maybe it's
not in there. Maybe you were making it wp, and I ~- I
wasn't anticipating being asked guestions that are made
up. So I would -- I thought we were dealing in good
faith, so I -- I'll have to be more careful in -- in
listening to your Question.

- I don't know who Now Acquisition Corporation
is. If there is a statement in that petition to the

Mississippl Public Service Commissicn, I should remember

it, but I don't.

Q. QOkay. Are you familiar with an asset purchase
agreement between MCG or its designee and the debtor to
purchase the assets of the debtor that was filed with the
bankruptcy court?

| A, Yes.

Q. Do you know whether that asset purchase
agreement has ever been signed?

A, It was attached to the -- to the petition thaﬁ
we filed, and whether it's been signed or not, I don't --
I don't know.

| Q. But the version that was filed with what you
called the petition -- it was a motion -- has that
version changed since it was filed with the bankruptey
court, or is that still the working document? |

A I think that's still the working document.

Sherry Purvis, CSR - (601) 605-0229
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other things, like MCI Neighborhcood and things that --
that other companies were doing to -- decided that |
customers that they never wanted to serve before they
ought to be serving. So nobody else would serve them, I
guess, or whatever. That -- so they began to go and
target prepaid customers as a —- a type of customer that
they would like to sezve.

S0 customer loss has accelerated over what it

had been in the -- since inception of the industry,
though the value of the company was -- was -- it wasg hard
te determine. So the main -- main concern was the

continued operation of the company, and how it was best
structured in going forward. And so we determined
that -- that selling to MCG or its designee was the thing
to do.
Q. Was the initial offer by MCG or its desigﬁee
4.6 million dollazrs?
A. I don't recall what the -- what the initial
offer was, but it was something to that effect.
Q. Did you attempt to negotiate a higher price?
| A. Yes. We -- we -- yeah, we did not accept the
offer right off without -- without thinking about it.
Being in the industry, I -- I knew that —-
that there was not a -- a -- a market for -- for Now

Communications in total. I knew that because I know the

Sherry Purvis, CSR -~ {601) 605-0229%
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industry. I knew that before we were required to spend
about'$33,000 in advertising to -- to prove what I |
already knew. I know what the value of the company --
what -- what values other companies could do in the
industry.
and so to sell the company with -- with the

secured creditor being satisfied, and -- and the
opportunity to continue on in the business was -- was the
best deal that was out there.

Q. Ckay. But to answer my question, they offered
around 4.6 million? That's what you stated.
No --

I'm --

B © -

A

Q. -~ agking did you try to get a higher price

1 £rom MCG or its designee?

MS., SHAFFER: I cbject. He already answered

that.
MR. MEYERS: He didn't answer it.
A, I --1I--
MS. SHAFFER: He --
A. -- believe --
MS SHAFFER: -- did.
A. ~- I did. I den't -~ I don't recall -- I --
the -- the sequence of events on how the price -- came to

Sherry Purvis, CSR - (601) 605-0229
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it. And, of -- of course, I didn't -~ didn't jump on
the -- the 4.6 million because it was -- it would have
been good to get more, but -- but that is a -~ a -~ &
gocd price.

Q. (By Mr. Meyers) Did you ever counter offer

.for a higher price?

A I don't recall.
Q. Were you the one negotiating with MCG or its

designee, or was it someboedy else at Now?

A. No, it was -- it was -- it was me. Like T
say, we had -- we were generally in -- in meetings with
the -- the two other principals of Now, but it was -- it

was primarily me.

Q. Okay. And you understood that this 4.6
million wouldn't be cash coming in? It was a credit bid
of their debt, correct? |

A, Well, it was basically a -- a -~ a wash{ ves.

Q. Okay. And so you understood there would be
little, if anything, for unsecured creditors if this sale
was approved, correct? |

a. That's correct.

Q. Did you attempt toc have them leave some money
behind for unsecured creditors?

a. again, I would have to look at that asset

purchase agreement to see if there's -- is any provision

Sherry Purvis, CSR - {601) 605-0229
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for the post-petition creditors.

Q. Okay. But let's talk about pre-petition
crediters. There's million of dollars in claims asserted
against Now, correct?

A. There is a -- & -- primarily BellScuth.

Q. But there are other creditors that have filed
claims against Now for pre-petition debts?

A. Yes, but I don't think it's millions of
dollars, though. I don't —-- but, anyway, it is what it
is. |

Q. Did you attempt to get MCG to leave any money
for those unsecured creditors?

A, I don't recall discussing that, but I -- but
it was my thought, I guess, at the time that -- that if
any of those pre-~petition creditors -~- if they were to
continue to do buginess with Now or -- or the new Nbﬁ,
that -- that those -- that -- that they -- a solution
would have to be worked out between the -~ the -- the
buyer and -- and those creditors.

Q. Dc you recall testifying in this bankruptcy
case?

A, Yes.

Q. Do you recall testifying regarding your
efforts to market the asgets of the company?

A, Yesg.

Sherry Purvis, CSR - (601) 605-0229
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A, ~-— bought. Excuse me.

0. Okay. Coral Bay Financial?

A, That was a -- a company that Now
Communications purchased at the same time it bought Gulf
Coast Communications or the acsets of Gulf Coast
Communications.

Q. Eureka®?

Fureka?
I don't have more. I don't know.
I have no idea who that is.

Gillette Global Network?

p o » o0 »

Never heard of them.
Q. Ckay. Has the debtor assumed the Verizon

contract yet?

A. I don't know. I -- I think we have assumed a
contract. We -- we continue to -- yes, I think so.
Q. Did you pay their pre-petition claim in

connection with that?

A. I think so.

Q. Do you know if that was approved by the
bankfuptty court?

A, Excuse me?

Q. Do you know if that was approved by the
bankruptcy court?

A, I'm not sure it's been assumed. I think it's

Sherry Purvis, CSR - {601) 605-0229
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(Exhibit 4 marked for identification.)

0. (By Mr. Meyers) All right. This will be
Ne. 5, and it's Bates stamped MCG 16579 through 581,

And, again, I think I told you this, but that Bates stamp
means that Mr. Wright's law firm produced that on bechalf
of MCG or MCG produced that, presumably Mr. Wright's firm
macde the stamp.

all right. This is a fax of a settlement and
release agreement, correct?

A. Uh-huh.

Q. And it appears that this agreement -- this fax
is dated May 6th, correct, and the settlement and release
is between Now and some entities called Direct General
Insurance, Direct Insurance, Direct General Insurance

Agéncy, various corporations with that type name. Do you

see that?

A. Uh-huh.

Q. Has this agreement been executed?

A. Yes.

Q. Okay. Aand pursuant to this agreement, you
received -~ your company received $30,0007?

A. Correct.

Q. what was the dispute that led to this
settlement agreement?

A, Direct General is a collection agent for Now

Sherry Purvis, CSR - (601) 605-0229
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note at First Bank" collateralized by a "Homisco switch
for some $120,000." -is that what you referred to -- I
think you testified about a First Bank debt of 100,000
for a purchase of a telephone system?

A. That -- that’'s the same debkt.

Q. Okay. 2nd that debt's being paid currently by
the debtor?

A. Yes.

Q. Okay. Then it says, "The generator is leased
by NOW from my corporation, Associated Funding
Corporation and I guarantee the note at RiverHills Bank
in Vicksburg." Were you aware of that?

A. Yes.

Q. Okay. So that is a debt that the debtor has
to one of Mr. McGuffee's companies?

A, No, it's a -- it's a lease. I don't -- f
don't consider it a debt. It's a lease. The generator
is leased.

Q. The debtor has a lease with Associated

Funding --
A, Correct.
Q. -- where they make monthly payments for the

use of a generator?
A. Correct.

Q. How much do they pay every month?

Sherry Purvis, CSR - (601) 605-0229
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2,500.
Okay. Is that currently still being paid?

Yes.

ISDWO'P

Wwill the generator be purchased in the sale?
Do you know?

A. I don't know if the decision's been made on
that or not.

Q. Do you expect the buyer to pick up that lease
with Associated Funding?

A, I think the -~ that the buyer needs it, of
course, but whether they will or not, I don't know. But
I think they need it. It's a back-up generator when the
electricity goes off.

Q. Do you have an ownership interest in
Associated Funding?

A, No.

0. Just Mr. McGuffee's company?

A, Yes.

Q. Do you know if the debtor has any other
relationship with Associated Funding Corporation?

| A, Other than this?

Q. Yes.

A. Mr. McGuffee has some of his stock in Now
Communications in the name of Associated Funding, but

there's no -- n¢ other debt that I'm -- I'm aware.

Sherry Purvis, CSR - (601) 605-0229
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0. It says, "...and I guarantee the note at
RiverHills Bank." Do you know how much that note is at
RiverHills BRank?

A, No. Mr. McGuffee, through Associated Funding
and his perscnal guaranty, bought the generator and --
and leased it to -- to Now.

Q. Why didn't Now just buy it directly?

A, Well, the -- I don't think Now could have

borrowed the money. I don't think they could. This was

the game reason why we -- we borrowed the money uﬁ here
to -- to pay Exceleron.
Q. How much did you say was borrowed to buy the

generator, or did you say?

A, I -- I don't know.

Q. Was it more than 100,000°?

A. I don't know.

Q. And it says that "Jim has said he cannot use
the génerator and we have madé arrangements to deliver
the generator to the agent from which it was purchased

and they have agreed to...sell it." Has the debtor done

that yet?

A. Yes. That -- that was done when we moved from
Lawrenceville.

Q. So the debtor no longer has the generator?

A, No 1oﬁger has possession of it, no. No -- no

Sherry Purvis, CSR - (601) 605-0229
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longer using it.

0. All right. Then it goes on to talk about
personal leases on vehicles?

A. Correct.

Q. "2and I think vou talked about those before. Do
you know whether the buyer will pick up those leases
or --

A. I --1I--

0. -—- notes?

A. -~ don't remember what's listed in the
agreement. I think they were going to pick up some and
not scme.

Q. Ckay. The last sentence of that paragraph
says, "In addition, Larry and I guarantee a note at
Bankcorpsouth ih the amount of §19,000 collateraled by
the original 1D switch that we bought back in...'97.;

A. That's a long distance'switch that -- that we
still own.

Q. Does the debtor still make payments on it?

A, Yes. .

| Q. Do you know if the buyer is going to pick up
that -- or is going to buy that switch? '

A I don't know if that's listed on that asset
purchase agreement or not.

Q. Do you know whether they're going to pay the

Sherry Purvis, CSR ~ (601) 605-0229
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Q. Okay. The letter says that on June Sth, Now
paid the second of 12 installments to cure the payments

and monthly deposits due Help Desk Now. What does that

mean -- "cure"? Is there a default?
2. No. Help Desk Now provides the call center
service to -- to Now, and -- and we were behind with

our -- with our payroll to them -- paid them. &and -- and
so they allowed us to catch up on 12 installments.

Q. Is what you were behind -- are you talking
about what you were behind when you filed the --

A, Yes.

Q. -~ bankruptcy? So since the bankruptcy,
you've been paying down the pre-petition bankruptcy --

A. Yes., That's correct. IYES. We had to in
order to continue to have our phones answered.

Q. Okay. But you understand -- I think you even
stated before -- that the debtor is not supposed to pay
its preretition debts in bankruptcy, right?

A. No, if it’s -- if it's a contract and -- I
think you can.

| Q. Ckay. Now I'm going to giée you -- I don't
have copies of these. These are documents that were
produced by Bizonline. Okay. 2And I don't have copies of
them. In fact, I don't even know if I have any copies.

We may have to copy these afterwards. I don't know if

Sherry Purvis, CSR - (601) 605-0229
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have an opinion as to what the value was on the petition
date?

A. Yeah, I think the value on liquidation date
for the company was anywhere from maybe 150 to $250 per
customer thereabouts.

Q. So you did an analysis of the collateral based
on, sort of, in terms of customers, as a multiple of the
number of customers?

a. That is -- that is one way we'did it, yeah.

Q. Did that liguidation -- you said it was 150 to
250 per customer?

A. Yes.

Q. Does that include -- I mean, is that —-
what -- is that MCG's view ¢f the liquidation value of
all of its collateral or just receivables?

A. Of the entire company.

0. Okay. And how many customers did Now have on
the date of filing of the bankruptcy?

A, Approximately 33,500,

Q. Help me with my math. Is that roughly
$4,000,000 -- no -~ I guess, 56,000,000 was what you
viewed as the liquidation value?

A. I would say anywhere between -- you know,
theoretically that -- that banned with what I talked

about in terms of the valuation theoretically.

Sherry Purvis, CSR - (601) &05-0229
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MR. WRIGHT: But he gave you a range. I don't
want you to --

MR. MEYERS: I --

MR. WRIGHT: -- necessarily --
MR. MEYERS: -- understand.
MR. WRIGHT: -- pin him down to $6,000,000 or
whatever.
Q. (By Mr. Meyers} And this was just MCG'S view

of the ligquidation value of --

MR. WRIGHT: That's --

Q. (By Mr. Meyers) -- the --
MR. WRIGHT: -- all --
Q. (By Mr. Meyersg) -- company --
MR. WRIGHT: -- it is.
Q. {By Mr. Meyers) -- as of the petition date,

in their view, was 150 to 250 per customer at 33,000
customers?

A, For the enterprise, yeah.

Q. Okay. Which is probably somewhere in the --
if we had a calculator, we'd know -- but somewhere in the
4 to 6, 5 to §7,000,000 range, somewhere like that?

A. Correct.

Q. Where would that value come from? Was that
receivables, inventory, ecuipment, intellectual property?

Where did you see getting that 4 or 5 or $6,000,0007?

Sherry Purvis, CSR - (601) 605-0228
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A. Mainly from the underlying revenues and profit
earnings power off the customer base.

Q. Well, but we were talking about a liquidation
value. Is this really a going concern valuaticon that you
had?

A, Abgolutely.

Q. Okay. So let me back up, and maybe we're
using terms of art. I don't want to trick you here.
Ligquidation value -- when I say "liguidation value," I
mean company the stops operating. It's closed, and it
starts collecting receivables, selling inventory, selling
equipment, selling intellectual property, selling its
customer lists, okay, selling its assets, sort of
piecemeal.

A going concern valuation -- when I use that
term, I would mean selling a business in place with its
customers and sort of a seamless interruption. Based on
that, is your evaluation that you just gave me -- is that
really what you had as a --

That's --
-- going --
_—a -

-—- concern?

. -- going concern.

(- A eI e -

Okay. And that was as of the petition date?

Sherry Purvis, CSR - (601) 605-02295
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A, Uh-huh.

0. all rightf Now using that term "going concern
value," do you have an opinion now as to what the going
concern value is of Now Communications?

MR. WRIGHT: Right now?
MR, MEYERS: Yeah, right now.

A, I would still use the same general -- general
proxy of 150 to 250 range.

Q. (By Mr. Meyers) Okay. But how many customers
does Now have?

A, Approximately 25,000.

Q. Okay. So you would view the going cocncern
value to be less because the customer base has dropped?

A. Correct.

Q. Now based on what I said as liguidation value,
did MCG undertake any analysis of liquidation value of
the company 1if it just had to -~ if it closed down and
had to sell off its assets?

A. No, I don't think so.

Q. They've never really undertaken that type of
an analysis, to your knowledge?

A. I'm not aware of a liguidation -- no, I don't
think that we've done a liquidation value that didn't
include the value of the customers.

Q. Okay. Well, when you say "value of the

Sherry Purvis, CSR - (601) 605-0229




W 0w -1 3 O s W N

NN NN NN B P R S
U e w N P O Wb oo 1 o ol WD R O

John S. Patton, Jr. - 08/05/2003 31

A, I don't know that I've said that there's --
no, I - I don't recall.

Q. If you did, what would you have been referring
to?

A. I -- T really don't -—- I -- I don‘t -- I -- 1
don't recall telling anybody that there is upside beyond
the 4.7 million dollars.

Q. Okay. Why doesn't Now Acquisition Corp. just
make a direct offer to purchase the assets from the
debtor? Why is it structured as your designee?

MR. WRIGHT: Object to --

A. I don't -~

MR. WRIGHT: -- form.

A, -- I don't know.

MR. WRIGHT: To the extent it invades
attorney-client privilege, I would instruct the witness
not to answer.

Q. (By Mr. Meyers) Do you expect that by
October 1 when we have the hearing that you will be able
to inform the court of who the purchaser of the assets
is, be it MCG or some other entity?

A, Yes.

Q. What will need to happen between now and then
for vou to know who that person is?

A. Negotiations for the sale of the assets and

Sherry Purvis, CSR - (601) 605-0229
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a -- and a -- and a series of, I guess, operational,
requlatory issues would need to be addressed, I guess.

Q. And when you say "negotiation for the sale of
the assets," you mean negotiation between MCG and some
daesignee?

A, Correct.

Q. and right now the only negotiations that
you're aware of that are ongoing are with Now Accguisition
Corp.?

A. The only discussions for the potential sale
are with Now Acquisition.

Q. But there's no agreement yet between MCG and
anybody to flip these assets?

MR. WRIGHT: Object to form.

A, MCG has not negotiated with Now Acquisition
Corp. for the purchase price from MCG.

Q. (By Mr. Meyers) Have any documents been
circulated, term sheets or asset purchase agreements
between MCG and Now Acquisition Corp.?

A, Ne.

0. Has anybody drafted any yet?

A. Not that I'm aware of.

Q. Will one be drafted and -- will one have been
drafted by Cctober 1?

A. You know, I don't know the answer to that.

Sherry Purvis, CSR - (601) 605-0229
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Q. Are you aware of any other loans MCG has where
MCG guaranties the debts of its borrower, any debts of
its borrower?

A. I'm aware in one situation where MCG
gquaranties an obligation of a borrower or -- or has a
limited -- a limited kind of guaranty. I don't know what
the right word for it is. And I could -- allowed to talk
about it -- but there's -- I'm aware of one situation
where MCG has limited guaranty on behalf of a -- an
investment company, a portfolio company.

0. Okay. Out of how many loans that you are
familiar with?

A, I manage between 10 and -- I don't know -—-

15, ballpark, investments, and I'm aware of one that --
of those 15 that I do.

Q. Okay. You're familiar with the asset purchase
agreement that's been filed with the court?

A, Yes.

Q. T think last time we talked about whether that
agreement had been executed since the last deposition,
which was probably three and a half, four weeks ago.

Have you determined whether that asset purchase agreement
or any asset purchase agreement has been executed?

A. I have not.

Q. Have you seen any cother drafts since that

Sherry Purvis, CSR - (601) 605-0229
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capital through the repayﬁent of the obligation of MCG.

Q. And what abouté"plus upside in the asset?"
How would MCG have an upsﬂde in the asset?

A, Through equity bwnership.

Q. In Bizonline?

A, Correct.

Q. Okay. But not because Bizonline would pay
more than 4.6 million for the asset?

A. Correct.

Q. But you don't kpow what they're going to pay
for the asset right now?

A, Correct.

Q. And it could be more or could be less than
4.6 million?

MR. WRIGHT: Object to form.

a. You're asking mé to speculate.

0. (By Mr. Meyers}? Well, do you know for certain
that it won't be more than§4.6 million?

A. No, I don't kno@ for certain.

(Exhibit 11 marked for identification.)

Q. {By Mr. MEyers)% Exhibit 11 is MCG 12168
through 12171, a letter frém Mr. Wright to Ms. shaffer,
which was cc'd on to you aﬁd.Mr. Gavillet and other
people. Have you ever seeﬁ this letter before?

A. {(Examining.} I don't remember it, but I see

Sherry Purvis, ¢SR - (601) 605-0229
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could provide those services?
MR. WRIGHT: Object to form.
A, Is who?

Q. (By Mr. Meyers) Essex Acquisition Corp.
A, I don't believe Essex Acquisition Corp. is a
wholesaler.

Q. You stated that that's -- that wholesaling is
one method that the buyer could get BellSouth's services.
But you don't —-

A, Correct.,

Q. -- but you don't know any wholesalers that

have the ability to do that?

A, I'mnot -—- do I know of any?
Yes.

Al Yes.

Q. Who?

A. Z-Tel.

Q. Do you know anybody else?

A, I'm not aware of others.

Q. Do you know whether it's legal for Z-Tel to
wholesale BellSouth services to the buyer?
MR. WRIGHT: Object to form.
A. I don't know.
Q. (By Mr. Meyers) Explain to me what the

harvest approach is.

Sherry Purvis, CSR - (601) 605-0229
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A. Harvest? In what context?

Q. In the context of Now Communications and the
possible sale of its assets.

A, You'd have to give me more information. I
don't understand the question. |

Q. You don't recall that term being used -- the
word "harvest" being used in connection with strategizing
regarding this purchase?

MR. WRIGHT: Cbject to form.

A. I recall harvest being used when describing
what BellScuth's doing to the Now customer base --
harvesting the customers. I recall that.

Q. (By Mr. Meyers} Okay. Do you recall it in
any other connection besides what BellSouth is doing to
Now's customers?

A. You -- if you have something you'd like me to

look at to put it in context, I'1ll be glad to talk about

it.
Q. But absent that, you don't have any
recollection?

A. I think harvest is a word that's been used in

lots of different ways. |
MR. WRIGHT: And let me just say that to the
extent that it has been used, if it's been used with his

attorneys, that is not discoverable.

Sherry Purvis, CSR - {601} 605-022¢9
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MR. MEYERS: I understand if it's privileged,
it's not discoverable.
MR. WRIGHT: Okay.

Q. {(By Mr. Meyers) Has the word "harwvest" been
used in connection with having another entity get an
interconnection agreement with BellSouth, and then have
new customers sign up with that entity while cld Now
customers slowly go away?

MR. WRIGHT: Object to form.
Q. {(By Mr. Meyers) Would that be the harvest

approach?
MR. WRIGHT: Same objectlon.
A, If you have something you want me to lock at,
I will.

Q. ﬁBy Mr. Meyers) But absent that, the answer
is you doqf£ know?

A.;ﬁ I don't know where you're getting that
informa%&on. I'd like to see what -- what we're talking

about. l

Q. Well, I'm just asking you the question.
A. What -- what's your question?
MR. MEVYERS: You want to read the question
back?
(Record read.)

MR. WRIGHT: Same objection.

Sherry Purvis, CSR - {601} 605-0229
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A, And -- and -- and —- are you asking is that a
definition of harv -- what is your -- what's your
question then?

Q. (By Mr. Meyers) Have you referred to that
concept as the harvest approach? |

A. I —

MR. WRIGHT: Same --

A, -- don't know ~-
MR. WRIGHT: -- objection.
A. -- 1if I've referred to it.
Q. {By Mr. Meyers) Have you heard it referred to

as the harvest approach?
MR, WRIGHT: Same objection.

A, I don’'t know if I've heard that outside of
discussions with my attorney or not.

Q. (By Mr. Mevers) Are you aware that the debtor
files monthly operating reports with the United States
Trustee?

A. That's a part of the process that I'm not very
familiar with.

Have you seen any of those reports?
No, sir. '
Has anybody at MCG seen those reports?

No -- well, I don't know that answer.

Qo o

Whe at MCG may have seen them?

Sherry Purvis, CSR - (601) 605-0229
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MR. WRIGHT: Object to form.

A, It says what it says. I can't add anything to
what it says.

(Exhibit 15 marked for identification.)
C. {By Mr. Meyers) Exhibit 15, MCG 10109 to
10111 -- have you ever seen this before?
A, (Examining.) This looks like correspondence
between attorneys to me.
Q. Well, it looks like it's between Mr. Gavillet

and you. You did not know that document had been

produced, did you?

A, Oh, I -- I assume everything's been produced.
Q. Have you seen this before?

A, Yeah, I've seen 1t before. Yes.

Q. Does this refresh your recollection about ever

hearing about the harvest approach?

A, You know, harvest means a lot of things.

Q. Yes, it does. What does it mean now that
you've refreshed your recollection by reading this
document ?

a. Let me read it. (Examining.) ©h, it means
whatever is described in this letter.

Q. Have there ever been discussions about getting
another company with certification with BellSouth for an

interconnection agreement with BellSouth and then signing

Sherry Purvis, CSR - (601) 605-0229
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up new customers through that, rather than shifting all
the Now customers?

A, Say that again.

Q. Okay. Has there been a strategy that's been
discussed where a Biz affiliate would get an
interconnection agreement or has an interconnection
agreement with BellSouth and new customers would be
signed up to that intercomnection agreement and the old
Now customers would just be allowed to fall off, rather
than transferring them over?

MR, WRIGHT: To the extent that discussion was
with non-lawyers.

A. You know, I think that discussion has -- has

been part of all kind of option analysis.

Q. (By Mr. Meyers) Are you still locoking at that
option?

A. I think we're looking at all options
presently.

(Exhibit 16 marked for identification.)
Q. (By Mr. Meyers) It's Exhibit 16, MCG 10526.
Have you seen this before?
A, (Examining.} Yes, I've seen it.
0. Okay. Your e-mail in the middle to
Mr. Gavillet dated June 3rd says "Here is one final, last

contingency plan for dealing with Bell, if they do not

Sherry Purvis, CSR -~ (601) 605-0229
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play ball. We get our certs" --
CQOURT REPORTER: Slow down.

Q. {By Mr. Meyers}) "We get our certs and our
interconnects. We place all new customers (new sales) on
our interconnect and leave all old customers on the now
interconnect. With a € tc 8 menth customer life, it
won't take very long before the majority of new customers
are on our new interconnect (with no cure) and the old
interconnect dwindles to a very much lower, and stable
customer base. We stay in bankruptcy until such time as

the base has dwindled, or forever for that matter, all to

avoid the extorsion of bell.” Do you recall writing that
e-mail?
a. Yeah, and, look, there's the word "extortion"

that you've been loocking for, correct? So I stand
corrected. I have used the word "extortion," right or
wrong. So do you have a question?

Q. Is this the harvest approach?

A. Well, I don't know if you'd call it the

harvest approach.

Q. Have you ever referred to this as the harvest
approach?

A, I think it's been referred to as the harvest
approach.

Q. Okay. Who is Mary Cotturo?

Sherry Purvis, CSR - (601) 605-0229
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A, No, between '92 and '94, while I was --
MCI put me through the Kellogg management
program,

Q. And you've been ~-- and after you left
MCI, can you tell me what companies you've
worked for?

A. I worked for a company called U.S.
Network. I worked for a company called
alternately, Corcom, the company that bought
U.8. Network. .I worked for a company called
Vertex Broadband. And then I consulted for a
little while for a company called Universal
Accessa, and I ultimately joined them, and then

I joined BiznessOnline.

Q. When did you join BiznessOnline?
A. In October of 2002.
Q. What ie the business of -- the primary

business of BiznessOnline?

A. Providing telecommunications sexrvicesa,
Q. Are they a CLAC?
A, It's actually the parent -- the

certified company -- the principal certified
company is actually Essex Acquisition
Coxrporation.

Q. Are there any other principal operating
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know the date.

Q. OCkay.

A, When did they file?

Q March 4th.

A It may be around that date --
Q. Around --

A -- but I don't recall.

0. Around which date?

A. When you azked ﬁay, it may be around
May, but I don't recall.

Q. Is it your understanding that Now
Acquisition Corp. is going to purchase the
assets of Now?

A, No.

Q. What is your understanding regarding
who will purchase the asgets of Now?

A. My understanding is that MCG will.

Q. And then, is it your understanding that
Now Acquisition Corp. will purchase those
agsgets from MCG?

A. It may.

Q. And have you entered into any agreement
with MCG regarding the terms of that purchase
from MCG?

A. No.
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Q. Bave there been discussiong regarding

the terms for that purchase?

A Not specific discussions, no.
Q. General discussicna?
A. That 's the reason why we've worked with

MCG was the opportunity.

Q. At what point will an agreement betbween
MCG and Now Acguisition Corp. be negotiated?

MR. WRIGHT: Object to from.
BY THE WITNESE:

A. You know, in the future. I don't have
a deadline.

Q. Before October 1?

MR. WRIGHT: Object to form.

BY THE W 88:
A, I'm not sure.
Q. Do you know how much Now Acquisition

Corp. will be willing to pay for those assets?

A. No.

Q. Do you know whether they will pay more
than $4.6 million for those assets?

A, No, I don't know.

Q. So, it's possible that they'll pay more
than $4.6 million?

MR. WRIGHT: Object to form.
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BY THE WITNESS:

A, It's possible.

. Do you have an opinion as to what the
value is of the assets that MCG isg seeking to
purchase from Now? ‘

A. Not at this time.

Q. Do you know if Mr. Baritz has expressed
any opinion as to the value of those assets?

A. He may have. I don't recall.

Q. Do you know whether Mr. Patton has

expressed any opinion as to the value of those

assets?
A. I don't recall.
Q. Do you ever get involved in the

valuation of coﬁpanies or assets that
BiznesesOnline is considering purchasing?

A, Sometimes.

Q. Isn't it true, in the telecom industry
that, often, the assets are wvalued by a
miltiple of customers?

MR. WRIGHT: By -- by what? I'm sorry.
MR, MEYERZS: A wmultiple.
BY THE WITNESS:
A. Isn't it true that in -- there are many

ways to value customer bases. That may be one
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Q. By all of the assets of Easex?

A, I'm not sure. ‘

Q. Does MCG have a lien on the assets of
Essex?

A, I believe they do.

Q. Do yvou know who is menior as between
MCG and R -- and whatever you stated?

MR. WRIGHT: Object to form.

THE WITNESS:

A, Yeah. I'm not gure. RFC is what I
stated.
Q. RFC? Okay.

Did BiznessOnline consider making a
direct bid for the assets of Now, rather than
purchasing from MCG?

A, I don't recall.
Q. Would you have been involved in those
discugsions if BiznessOnline had discussions

about that possible course of action?

A. Not necessarily.

Q. Who is the main decision-maker for
BiznessOnline?

A, Mr. Baritz.

Q. Were you involved in the

decision-making process regarding the move of
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the employees from Lawrenceville tc Orlando?

A. Involved in the decision-making
process? What d¢ you mean by that?

Q. Well, I guess I'm trying to find out
whose idea it was and who all had to agree for
it to happen. I mean, o¢bviously, they share
space with your company down there, so I would
think that they didn't show up overnight.

A, Sure. .

Q. You mugt have consented to it. How did
that all come about?

A. Well, what I'm aware of is that
Mr. Seab had an objective to reduce his cash
burn as quickly as possible. He had a very
significant lease in Georgia that was costing
him a great deal of money. And, as you know, a
company in the position of Now in bankruptcy
often has few options, in terms of finding a
landlord or other space. And in discussions
with Mr. Seab, because we had a fair amount of
space available, we made available space for
some cof his employees.

Q. Does Now pay rent to BiznessOnline ox
cne of its affiliates for sharing space?

A, I'm nect sure,.
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Q. Iz there any lease between
BiznessOnline or its affiliate and Now?

A. I don't recall if there's a lease.

Q. You're aware of a transition services
agreement between Essex Acquisition Corp. and

the debtor?

A. A reciprocal services agreement?
Q. Yeah, I'm sorry.

A Yes.

Q. A reciprocal services agreement.
A. Yes, I amn,

Q. Qkay. Are there any other agreements
that you're aware of between Essex or any

BiznessCnline affiliate and Now?

A, No.
Q. Have you ever re- --
A. There was an amendment to the

reciprocal services agreement.
Q. Okay. Have you reviewed the reciprocal

services agreement as amended?

A. Yes.
Q. Does it provide for the payment of
rent?

MR. WRIGHT: Object to form.
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BY THE WITNESS:

A, I think that potentially, it dQoes.

Q. When did this move take place?

A, I'm not sure of the exact date.

Q. When did the decision ~- when wasgs the

decision made to move to Orlando?
A. I don't know.
0. Would it be around April, you think?
MR. WRIGHT: Object to form.

BY THE WITNESS:
I'm not sure of the exact date.
Well, how about the --
Probably --

. How about within a month?

N c B N I 4

It's probably -- within a month? I
couldn't guess.'

Q. Ckay. What egervices, if any, does Now
perform for Egsex Acquisition Corp. or its

affiliates under the reciprocal services

agreement?
A. I'm not aware of any right now.
Q. What services does BiznesgOnline or its

affiliates perform for Now under the reciprocal
services agreement?

a. T believe to date, provisicons have been
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made to assist Now in moving, and so, at the
request of Mr. Seab, movers were identified.

In addition, there are temporary
employees that Mr. Seab has engaged and that
are located in the Delray call centerzr,

And Mr. Seab and a couple of Now
employees, I believe, have space in the Orlando
center.

Q. Other than providing space for the
employees, are there any other services being
provided? And other than helping with the
move, are there any other services being
provided by Bssex to Now?

A, Well, helped them with the move.
Day-to-day, I think Mr. Seab pays for the call
center employees. There's a -- I believe that
Now iz reselling long distance service under a
Qwest agreement that we have.

So, long distance, customer service,
and, you know, anything else that, you know, he
may, from time to time, you know, request.

Q. So, employees of BiznessOnline or Essex
are providing the customer service menticned
for Now?

4. I don't believe so. I believe there
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Bid to Purchase Sclected Assets
of
NOW COMMUNIACTIONS
Submitted By
MCG Finance Corporation
Or its Assigns

1. Deseription of Assets to be Acquired. MCG Fipance Corporation (“MCG™) hereby pruposcs to
acyuire (with the full right of substitution and further assignment) all of assets and property rights of
NOW Communications, Inc., and its subsidiaries (collectively, “NOW™), wherever located, whether
tangible or intangible dnd whether choate or inchoate (and specifically inctuding all customers,
acconnts reccivable, all refund rights, all deposits, all cash balances, all proceeds of the sale of any
other asset, right, title or interest of NOW, all books and records, all customer lists, all intellectual
property, all residual interests in assets as to which another party also has an interest, and all efaims and
causes of action against third parties), but none of the liabilities of NOW, all frec and clear of any and
all liens, cnecumbrances and rights and claims of third parties and all in accordance with Section 363 of
the U.S. Bankruptcy Code, except as follows:

a.  With respect to the access lines for customers (including the backlog of customers waiting for
servics), MCG only proposes to acquire such customers as may be transitioned to or otherwise have
service by another licensed carrier prior to July 3§, 2003 (unless extended by MCG) and the
exclusive right to solicit such customers for telecommunications services; and

b. No asset is included in this offer to purchase to the extent that another party has a licn,
encumbraace or fve interest that is pertceted and senior jn right under applicablc faw to the liens of
MCG and the deblor in possession; and

¢. MCQG shall purchase asscls with known liens and amounts owing to secured creditors as shown on
Schedule 1 hercto [if any) and MCG assumes the Itability associated with such assets; and

d. No asset is included in this offer 1o the extent that such asset has beon or is soid to another
purchaser with the consent of MCG; and

d. No asset is included in this offer to the extent that such asset is listed on Schedule 2 hercto (if any).

e. MCG will assume the contracts identified oa Schedule 3, subject to satisfactory negotiation of the
terms and conditions of such contracts with the contractor, including cure amounts {if applicable].

f. Upon the closing of this asset purchase agreement on April 30, 2003, MCG shall enter into an
Interim Operating Agreement with NOW for the provision of telecommunications services for the
regulatory approval period, 2 form of which is shown i Schedule 4.

g. MCG shall establish a Liquidating ‘Trust for the Unsecured Creditors in an amount of 8% of the
Unsecured Creditor’s Claim. The terms and conditions of the Liquidating Trust are shown in
Schedule 5. [Ts this smart to show deblor per-negotintion].

This proposal also specifically includes the right to assume (and to further assign) all of NOW’s rights,
title and interest in and with respect to the Interconnect Agreements as to which NOW cuirently has
rights and are listed on Schedule 6 hereto (if any), subject 16 MCG’s obligation te cure pre-petition
defaults in the payment of charges for service as provided in such carrier’s publicly filed tariffs and
otherwise prospectively subject to the terms and conditions of such carmier's publicly filed tariffs.

This proposal aiso includes the right of MCG (or its assignec) to commence immediately the transier
and re-provisioning of any customers of NOW to a licensed carmer.

MCG 00194
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This praposal also includes the right of MCG (ur its assignee) to extend the date for rejection of any
cootracts of NOW beyond July 31, 2003 but not beyond September 3¢, 2003, provided that MCG must
provide financing or otherwise essume responsibility for the payment of the contractual payments due
under such contracts between April 31, 2003 and September, 2003.

{This proposal also includes a condition that no telecommunications carrier services provided by Bell
South be terminated, abandoned, rejected, shut down or otherwise transferred to any other pardy
without the consent of MCG prior to July 31, 2003, provided that MCG must provide financing or
otherwise assume responsibility for the payment of the cosis of such services after April 30, 2003.J

This proposal also include a requirement that NOW 1) operate the business in the normal course until
closing and 2) cooperate with MCG (and its assignecs), and 10 causc others to cooperate with MCG'
{and its assignees), in a commercially reasonable manner to transfer {and to otherwise faciitate the
transfer of) the acquired assets as expeditiously as possible.

Consideration to be Paid. In exchange for the above assets and rights, MCG hereby proposes to credit
bid :

s of its pre-petition claim and DIP Financing, as further detailed on Schedule 7
hereto.

MCG 00185



Schedule 1

List of Included Assefs with a known Licn and/or Liability

Asset Name

'Descﬁptidﬁ

i.0cation

Lien Holder

Amount/Terms

MCG 00196
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Schedule 2

Other Excluded Assets

MCG 00187



Schedule 3

Assumed Contracts

Contractor

Description

Contact
Information

Cure

Amount/Terms

MCG 00198



Schedule 4
Terms and Conditions of Interim Operating Agreement

MCG 00189



Schedule 5

and Conditions of Unsccored Creditors Liquidating Trust

MCG 00200

Additional
Informasion

MCG 00207



Schedule 6

Bell South Interconnect Agreements

! State -[ Description Contact Cure (nel of Additional
Information Disputes) Infortnation

MCG 00201



Schedule 7

Allocation of Purchase Price

MCG hereby allocates the purchase price set forth in the altached proposal as follows:

5 for the customer base of NOW
5. o for the Physical Assets of NOW

18

for

for

for

for

$
5
b for
$
b3
$

for

AT o T o o

b for

The balance of the purchiase price for the remaining assets,

MCG 00202
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T R
From: Ron Gavillet fron@thenstworks.com]
Sent: Tuesday, June 03, 2003 10:13 AM
To: John Patton
Subjact: RE: Stream of thoughts

Wking on it now.we have FL now, we are going to draft off what Swidler does and file in
cur own name and vuse separate local counsel and keep Biz's name out of it if possible
since Essex has its own financials so BS cannot easily connect the dots.

Bon Gavillet
Ph. B&7.441,.2399
Fax: B47.441.2398

————— Original Message--———

From: John Patton {mailto:ipatton@megeapital.coml
Sent: Tuesday, June 03, 2003 10:12 AM

To; "Ron Gavillet'

Subject: RE: Stream of thoughts

80 you are gonna get essex on of those, right?
~wwweOriginal Message—---~ ’

From: Ron Gavi)let [mailto:ron@thenetworks.com}
Sent: Tuesday, June 03, 2003 10:52 AM

Te: John Patton

Subject: RE: Stream of thoughts

Too bad APA took so long......

Ron Gavillet
Ph. B47.441.239%
Fax: 84?.441.239&

----- Original Message-—-—-

from: John Patton [mailte:jpatton@mcgcoapital. com}‘
Sent: Tuesday, June 03, 2003 3:52 AM

To: *Ron Gavillet®

Subject: RE: SBtream of thoughts

woulda, coulda and shoulda. would ya!

meme~Original Message—-~e=

From: Ron Gavillet [mailto:ronfthenetworks.com)

Sent: Tuesday, June 03, 2003 10:49 AM

To: John Patton

Cc; kenbaritzByahoo.com

Subject; RE: Stream of thoughts

Great minds....I told Jimmy and Thad that earlier this morning when we were talking about
"letting the water out of the tub slowly™ versus Mass migratien that-attracts attention;
we may want to low profile the Bellsouth discussions and drag them out by never closing
them; one idea might also be to do an application in the name of Essex Acg. Simultanecusly
with the Now Acg. And keep Essex in the background as a pessible wholesaler to Now?

Ron Gavillet
Ph, 847.441,23%9
Fax: §47,441.2358

-——--Original Megssage——=«-

From: John Patton [mailto:jpattonBmcgeapital.com)
Sent: Tuesday, June 03, 2003 9:24 AM

Te: "Ron Gavillet'

Ce: 'kenbaritz@yahoo.com'

Subject: RE: Stream of thoughts

BiZ3 00862



Here is one final, last contingency plan for dealing with Bell, if they do net play ball:

we get our ceérts and our interconnects. we place all new customers {new ssles) on our
interconnect and leave all old customers on the now intercennect. with a ¢ — 8 menth
customer life, it wont take very long before the majority ¢f new customers are on olr new
interconnect (with no cure) and the old interconnecct dwindles to a very much lower, and
stable customer base, We stay in bankruptey until such time as the base has dwindled, or
forever for that matter, all t¢ avoid the extorsion of bell.

—-—=0riginal Message--——-

From: Ron Gavillet [mailto:ronf@thenetworks.com)

Sent: Monday, June 02, 2003 7:10 PM

To: John Patton

Subject: Stream of thoughts

JP, the more you think about the BS situation, even if we went to 2tel for 3 menths, ot a
20% 1ift in COGs, assuming they cid not wack us for migration cost, it would still cost
$660K above where we are today.

And I do not think IDS is necessarily the answer here since they ecould be seeing a bit of
exposure stepping into this.

I am thinking if the discussions with BS result in a significant increase in cure cost
above the $150K, then maybe we will need to revisit the management deals-b/# the base
ercaion and the BS cure cost, there would be a pretty good case for changed cirxcunstances.,
Ron Gavillet Ph. 847.441.23%%

Fax: 847.441.2398

BIZ3 00863
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Message Page 1 of 2

Katharine Glenn

Fram: Ron Gavillet [ron@thenetworks.com)

Sent:  Friday, June 20, 2003 10:37 AM

To: Wright, Don; enslaw@bellsouth.net

Ce: ‘Derek A. Henderson’; Porterfield, Stephen; John Patton; Ken Baritz
Subject: RE: BellSouth

]

Even I the judge approves the bid procadures, Bell will still be standing there pressing the assumefreject [ssue,
$G il is an issue we have to be prepared to wieslie—succeeding on keeping BellSouth in a box while we get
approvals, etc, will remove their leverage-—this is the pressure point and legal point we need to succeed on.

Ron Gavillet
Ph, 847.441.2399
Fax: 847.441.2388

--—-Qriginal Message-----

From: Wright, Don [malito:dwright@sirote.com]

Sent: Friday, June 20, 2003 9:23 AM

To: 'Ron Gavillet'; Wright, Don; enslaw@bellsouth.net

Cc: 'Derek A, Henderson'; Porterfield, Stephen; Jobn Patton; Ken Baritz
Subject: RE: BallSouth

Supra's issues were entirely different. Their workout with BeliSouth on adequate protection is similar to
that in NOW. But they are a bigger company, are cash-flowing, are not pursuing a sale, have retained
their customer base postpelition, are litigating furiously with BellSouth ever the BS billings {because thay «
have the fuxury, which we don't have, of time}. They have not faced this issue, and do not anticipate

doing so, :

Let's talk abaut hiring an investment banker re: issue of your timing, value, etc. I this Judge approves
our bid procedures package next week, then there may be na need to go the route of an investment
banker. On the other hand, if BellSouth agrees to not object fo & sale if an invesiment banker is hired, is
it worth it to NOW and MCG for the delay to be caused by that hire? Obviously, there are lots of things to
consider, ) :

We are looking vigorously at that last Issue, according to the law, Derek and Eileen know this Judge
better than anybady, and thelr input hete is invajuable.

-----0riginal Message-—--

From: Ron Gavillet {mailto:ron@thenetworks.com]

Sent: Friday, June 20, 2003 9:21 AM

To: Wright, Don; enslaw@bellsouth.net

Cc; Derek A, Henderson'; Porterfield, Stephen; John Patton; Ken Baritz

Subject: RE; BellSouth

How did Supra handte this? Also, we should consider hiring an investment banker bic their
posture makes it unattractive, thus giving us time. You need to tell us whether the judge wilt
require a utility to continue to provide services througheut the BK until the plan is in lace, etc.

Ron Gavillet
Ph. 847.441.2389
Fax; 847.444.2398

EXHIBIT
-----Original Message—---
From: Wright, Don {mailto:dwright@sirote.com) 8
Sent; Friday, June 20, 2003 9:14 AM

7/30/2003 ‘ MCG 10033



Message Page 2 of 2

To: ‘enslaw@bellsouth.net’ _ .
Cc: 'Derek A. Henderson'; Perterfield, Stephen; John Patton; 'Ron Gavillet'
Subject: Bellsouth

| just received a veoicemessage from Meyers. In response to our latest offer, he has
declined it without so much as a counter. He says that there is no need to meet in
Atianta and try to resolve. He says that all they are interested in are full pay or rejection
of their contract.

How will this play with Judge Ellington? When you guys have time, let’s chat since it ts
clear that we are now going to have to go forward next Thursday with a full-blown
heaning. What testimony will he want to hiear? Who should be present? Elc..........

Fyi, we are working on aur MFRS. 1t will be filed by next Thursday.

Thx, don

NOTICE: This communicalion is not encrypled and may conlain pavifeged or other
confidential information. If you are not the intended recipient or believe that you may
have received this communication In emor, please reply to the sender indicating that fact
and delele the copy you received. In addition, you should not prnt, copy, retransmit,
disseminate, or otherwise use the information. THANK YOU,

7/30/2003 MCG 10034
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Arnall
Golden
Gregory LLp

Diract phone; (404) 873-8744
Direct fax; {404) 873-8745
E-map: frank white@agg.com
www.agg.com

June 19, 2003

Eileen N. Shaffer, Esq.
P. O. Box #1177
Jackson, Mississippi 392151177

Re: [n Re NOW Communications, Inc.; in the U.S. Bankruptcy Court for the
Southern District of Mississippi; Chapter 11, Case No. 03-01336

Dear Eileen:

Per our conversation this morning, 1 have signed and enclosed herewith the
Agreed Order resalving the various outstanding issues between NOW Communications
and Verizon. | understand that you will sign and submit the Agreed QOrder to the Court
for approval, subject to applicable notice requirements. | also understand that the
$22,366.00 cure payment to Verizon will be made, via wire-transfer in accordance with
the instructions set forth in the Agreed Order, at some point over the next week or so.

Please feel free to contact me Iif you have any questions, or if there is anything
we need to discuss. | will be back in touch with you as soon as Verizon has completed
its recondciliation of NOW's post-petition charges and payments, which should be within
the next 2 to 3 weeks. Thanks for your cooperation in this matter.

Sincerely, '

ARNALL GOLDEN GREGO

144233501 .
2800 One Atiantic Center | 1201 West Peachtree Street | Atlanta, GA 30309-3450 | 404.873.8500 | Fax: 404.873.8501 | Macon Office: 478.745.3344
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EILEEN N. SHAFFER

Attomey at Law
401 E. CAPITOL ST, - SUITE 316
JACKSON, MISSISSIPPT 39201

(601} 969-3006
MAILTNG ADDRESS
P.O.BOX 1177 FACSIMILE (601} 949-4002
JACKSON, MISSISSIPPI 39215-1377 e-mail: endaw@®bellsouth. nex
June 10, 2003

via telecopy (336) 202-4348
Lynn Carriker
Help Desk Now

Re: NOW Communications, Inc.

Dear Mr. Carrtker:

On June 9, 2003, NOW Communications, Inc, paid the second of twelve installments to
cure the payments and monthly deposits due Help Desk Now. It is my understanding that this
repayment schedule is acceptable with your company. NOW Communications, Inc. intends to
assume its contract with Help Desk Now and continue its business relationship, as exemplified
by the payment of the installments.

If there is any additional information that you may need, please do not hesitate to contact

me.
Sincerely,
Eileen N. Shaffer
ENS:tw

¢: NOW Communications, Inc.
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05/06/03 08:24 FAX 801 949 4002 EILEEN S BAILEY Qoeor

'EILEEN N. SHAFFER

Attomey at Law
401 §. CAPITOL ST. - SUTTE 315
JACKSON, MISSISSIPPT 35201

(601) 565-3006

MAILING ADDRESS
P. 0. 1WOX 1177

JACKSOR, MISSISSIPPE 392151177

patE._=llelb>

TO: Do N A W
J .

FACSIMILE {601) $49-4002
=l eblaw @bl gudh aeg

ORIGINATING TELECOPIER
IS A CANON B-160 '

FAXNO.__ L2 o) A -S|
FROM: T \ee, Shoter

NUMBER OF PAGES BEING TRANSMITTED (INCLUDING TKIS PAGE): _ 3

RE: ___WNOW Conernnun f_od'f\%S; L e

COMMENTS:

RECEIVED
MAY 06 20m3

Per..M

CONFIDENTIALITY NOTICE

This transouission is intended only for the nse of the individual or cntity to
which it is addressed and may contain mformation that is pnvileged aud
confidential, Ifthe reader of this message is not the intended recipient, you are
hereby notified that any disclosure, distribution, or copying of this information
is stictly prohibited. If you bave received this transmission in error, pieass
notify us by telephone, and reiurn the original documents to us at the above
address via the United States Postal Service.

IF PROBLEMS ARISE, PLEASE CONTACT: e c "N

MCG 18579



05/06,03 08:24 FAX 601 .-948 4002 EILERN S BAILEY . @0z

Sent 8y: NOW Communications, Ing.; G978 442 0684 ; M3y -6-03 2:;54PM; Page 2/3
Hay O5 03 Ot:34p Jsmes E. KMiller »70-393<31%11 p.2
SETTLEMENT AND RELEASE

THIS SETTLEMENT ANC RELFASE (this "Release®) is emered into as of the
- day_of May, 2002 hy and between NOW COMMUNICATIONS, INC., 2 Mississippi
corporation, (NOW?} and Direct Ganeral Insurance Agency of Louisiana, Inc., o
Louisiana cotporation, Dimect Insurance Company, 2 Tennesses corparation, Direct
Gansral Iasuranca Agency, an Arkansas corporation. Dirett General Insurance
Agency, a Tennessee comporation, and Direct Generad Agency of Kentucky, o
Kertucky corporation (the "Direct Companies™).

WHNESSETH:

WHEREAS, NOW and the Direct Companies eniercd oo a certain Agenoy
Agreement dated May 7, 19088, and as amended by a First Amendment to Agency
Agreement dated November 8, 1989 {the "Agreemerd”) pursuant to which the Direct
mp}a::z sold [ocal t=lephone service and pre-puid tong distance service (e.g., phone

) '

WHEREAS, NOW aficged a cash choriage of $61,066.19 in the amount of
meeipted eales compared to the number of phone cards activated, which abeged
shortage is disputed by the Direct Comparies; and

WHEREAS, the parties to this Agreement wish to avold the uncertainy and costs
of libgation by settling this dispute;

NOWY, THEREFORE, In sonsideration of the mutual agreements set forth bel
and intending 10 be legally bound hereby, the parbies agree as follows: .

1 Cash Payment Upon execution and delivery of this Releasa to the Direct
Comparios by NOW, the Diect Compenies will issue 8 settiement payment
ta NOW in the amount of $30,533.09.

2 Seltternent ang Relaase, NOW agrees that s Release represends a full and
final sefiemgint of any and 80 Slsims and causes of aciion, asserted or .
unasserisd, which it may have against any of the Direct Companies gnd their
respective directors, officers, employees, agerts and shareholders, arising
from ox relating to the allegatians set forth above. NOWY bercby relesses and
forever dischames said Drect Companies and their suctessors, assigns,
heirs and legal representatives from all actions, judgmaents, damages, claims
and demands whatscever, in taw of in equity, arfsing from the Agreement
teferred to above, NOW specifically acknowledges that () It has reviewed the
pravisions of this Release, (i) this Release represents the complete )
agreemsant between the parties, (%) i has consulted with an attormey, and {iv)
i executes this Release fresly and voluntariy.

05/05/03 13:52 TX/RX ND.5319 P.002

MCG 16580
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05/06,03 ©08:24 FAX 601 949 4002 - EILEEN § BAILEY
Sent By: Now Communicstions, Inc.; 678 442 0484 May-5-03 2:5¢PH; Page a/3
.Haw GBS 03 Q1:3%p James E. Miller 370-3393-1911 p.3

IN WITNESS WHEREQF, NOW has signed this Setttement and Release as of the dale
writlen apave. .

NOW COMMUNICATIONS, |NG,

{ary Seab
Titte: Presidend & CEC -

STATE OF GECRGIA
COUNTY OF

Belore me, the undersigned Notary Public in and for the State of Termessee,
persenally appeared Lamy Seab, with whatt | am personally acgquainted (or proved b
me on the basks of satisfacty evidence), and who, upen path, acknowiadged himself to
be the _ of NOW Communications, Int.. a
Missisaippi corporation, and that as an officer of said corporation, he is duy sutharized
10 execute the foregoing instrument for the purposas therein contained.

WITNESS my hand and seal at aifice, on this the day of ___
2003, :

NOTARY PUBLIC
Narne:

My Commission Expires:

05/05/03 13152 TX/RX NO.G319  P.003

MGG 16581
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Katharine Glenn

From: Rick Singteton

Zent: Thursday, May 15, 2003 7:2% PM
Jo: Kathryn Kileen

Cue John Patton

Subject: Now Wiiteup

This is where | am on the Now willeup. Needless i 32y, thera is alot of work lefl to do.

Now
nunicatisng Credit N

1 MCG 02024



MCG Cradit Corporation

CUSTOMER NAME

CUSTOMER, Ine
TABLE OF CONTENTS

{ntroduction e et e i
Sourccsnndt!s:s
Vaucial Summary A e BT
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Senumary of Transaction Strongths ... ... ... Veraeens .
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MCG Credit Corporution
CUSTOMER NAME

now

To: MCG Finance Corp. Credit and Investraent Cominitteos

Bryan Miichell, Steve Tunaey, Hages Savilie, Bob Mesrick, B. Miliner,
Joe Gleberman, 1ne DiSabato, Pele Bowaien

From: Jobn Patton

Anulyst: Cheiy Lee, Rick Singleton
Rate; Apri} 30, 2003

Re: Now Communications, Ine.

Do mipoeendes T

Now filed Chapter 11 bankruptsy oo March 4, 2003 an proenyplive mansuver agaiest Bell South, Afler Now'y
negotiations with Bed] over its $3 million bilting dispute broke dovws, Bell tucatened to discomnect curlomers. Sics
the time of Gfing, MCG and NOW have been working cooperatividy 1o develup s secspiable plin, Now contimnes
to pay inlerest o the MZG Facillly and 2 Cash Collmoral Order is in place govering 4 self sustsining operating
budget through Tance 30, 2603,

MCG's strategic plan 10 protect its $4.6 million senor credit position is 1o cradit bid for the right to purchase all ihe
puscts of Now apd not pay any significant amounts of cash 10 tw wasecored croditors, The credit bid wilt also
assume approimately $400,000 of secured debi (associstod with assels involved with the operations of fie buxjacss)
and 1o futher assumme contracts with a0 approxiinate cure of 5200.000 {under negotistion). Flve foupderfofficers of
Wow will be given tertn smplaymant contracts s curnent salmy maies, pius & deforred bonus equal 10 X moithy pay.
The totaf compensation (o these sxeswtives, when ihe foll smploymem term is reached, is roughly 52 million fovugh
Deceabe 2004,

"“" ECG inonds 10 wansfer the Now sssels o stratepically aligaed tolocom plstform g to Bob’s excess
, sysies aad Hs coapagerient's tolati with Bell South, the main unseowsd ereditor. MCU peresjves
the Bol. masapument team o5 most Jikely 10 caplialine on the cost saviags and revema potentials presest in the Now
asset. Now's existing $20+ annmal revenue stroan should genorale roughly $2.5 wition per year in fncrementsd sash
Low 10 Bol, jusifying the purchase price at s makiple ofapproxinugely 2X caxh fiow,

MCG's eredit bid is xpected to be sybmitted to the coust by May 16, 2003 and potentially approved by the court
within 30 daye, assuming no overbids, A 60 - 50 day reguistory interim pariod will foliow et approval, wliowing
BoL to secure &l regulatory approvals, During ihis period, 211 interim opersting agrecsont with NOW Wil gavern
aperations and ensble Bol. 10 desivz the inlorim economic benefits. The fimal closing is sxpected Yy Seplember 30,
2003, : -

Bol. and MOG have conducted due ditigence (0 Support e acguisition and transition of epcrations 1o BoL, Circults
Tiave been wrdoved for phone and data, and stafling assessments are complete, The Bol. platform is Righly aocretive
to the Now oporations besause of siguificantly reduced operations costs. The migration of the catire operations i
expected to be somplelcd by the end of July.

Ball Sounh hes an unsocwed claim of roughly $4 million and will impact the benknupicy proscss. Bol. would ideally
sssumie i execatery contracts with Ball, To offset the potential $4 miilion of cure Bell may sevk, MCG would have
severnl pisets to rade including 3 release of potentinl clainxs againgt Bell {ie, the Now dispse that generaled the
fHing). MCC would expoect to negatiate a sodest term cash payment to Bell of $10,000 pes month for 24 months
and tradk its legal cloima for & private setllement of the cure and 3 no-deposit arrangement with Betl,

2 0730403
i MCG 02020



MCG Credit Corporafion

CUSTOMER NAME
3's strategy & clear path io e fol of the 34.6 million over a reasosably shiort period of timwe,
upside in the Though MCG expects the company 0 operate cash flow boutral and the credit bid o be &
rion-cash trasuction, i1 18 prudent 10 raquest the conunitiee's. approval of 1 §230,000 fine of credit 10 be used in the

enge f B uncxpetted cash ahortfall. The $150.000 if required in the opcrations or ms part of the assct purchase, will
be fanded under a sevior credit facility and have a maturity of tess than 12 months.

Louners anpUses o

MCE Facitioy Sapount Trensaction Sunov)
Caler Souress Seoiex 10het Uscy Fomapat
Totxl Sources Tl

07/30/03
MCG 02027




MCG Credit Corporation

CUSTOMER NAME

VEERLY CASH BUDGET

The following table prosents the sperating budgot duotgh May 17,

Aol bl Moot Aeeel dzedl Il Yol

Work I T T PR Y L. JUUTILL AT MR " U U N 1 N )
Weckbafig RO MO VI VIRONE USI CLye JASCERT EATNRY SI00RT SANN GO
rw;n.c",s c . ¢... . . T v HE
Sadlloery . OBQ@ WO M RS wig% e
Cweriery. R ¥ SO X SO s S 5. R
e o A S9N T anaM
e a v g B
P 036 w87
L s $4% . daee
1 WIS Al sy

3

e omk | OMR Tmen | SRHED T

Cash Heceipts

Now Conpnunicaions recsives cash ruceiprs from subscribers and from other carriers for CADBS bitling. Receipts
fromm subscribers acoourt for more than 854 of the Company®s cash toltections with e remaining colicctions from
carriers. Subscriber collootions have averaged $439KAronk for the 8 wenk period ending 5/3/03.

Subscriber reciipt are collected primarily through the Corapany’s agents, bt subscriber paymeuis ace also rovived
frowr Western Union and directly from (e subseriber.  The following chart shows tho sowces for subscriber

sllections for Maich 2003:
Sourre ($800s) s %
Apeats 12321 59%
Western Unton 559.1 7%
Ace 432 o)
Direct from Subscriber 2401 ¥2%
Total 2074.5 190%

Agent Reerivables

With aucsi 2 large peréentage of the Company’s cash collections ¢oming from the ageal chamel, tiye Company ages

PR, )

jts ngent reccivables on a weckly busis to minimize

the armount of wmcollectibile receivables. The anuat of agem

4 0730/3
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MCG Credit Corporation
CUSTOMER NAME

receivabks outstanding ranges behveen 5200M and $300M depending om the time of the month,  The weeks
follewitty the traditional pay dizys have the Jargear sgend receivable balancss, On averags, inore than two-(hirds of
the Compary's agent roceivables ere less than teis weeks ovtstanding, while only 20 -« 25% 0f agant agings are vver

three wecks old, The chant below proscnts the Conmrny's aged apend receivables a¢ throe differeat points since e
Company filed for bankrupiey protection,

Days' Onistanding  0-6 Duys 7-13 Days (4-20 Days Qver 2] Days  Amount Due

571472003 1492418 36,658 4,083 57.410 290,569
66% 13% % 20% 100%

4130/2003 117,448 34,952 18,131 35,086 227,618
% 16% 8% 24% 100%

33172003 - 120800 42,203 19,639 42,161 204,803
54% 1% - % 1%« 100% -

Carier collestions Fom CABS billings hay svoragsd $51K/week in the & weeks sinee tho Company fikd. TABS
collections are geperaisd from othor camiers who tesminite calls on Now's synthetic UNE-D network.  Thropgh it
vendor, Intech, the Company bitlk other carriers &t the FOC approwed rate of $0.018/minute.  The chart below
highlights the Company's CABS receivabloz sgings xi yeur eind snd the ond of April

CABS Aging 5-30 3160 6190 Over 90 Total
43002003 86,520 94,750  5LI22  L,023677 3,256,116
™ % &% 1% 100%

12/31/2602 203308 183,175 BIIST 869,784 1491623
14% 12% 16% 8% 00%

ATET represents $8150M & 55% of the eniire CABS receivables balance. AT&T has pefused to pay sty CARS bills
from Now duse o a disprute ovir this tata at which Now s chmrging the Company, ATET has proposed seuling the
outstanding balasce st approximately $0.33 on tho $1.00 or $272M, MCG has prohibited Now front senling et this
lower fare belioving taat Now will oventually be able to collect the full aroount duc from ATET. Minus the ATET
CABS, the Company's CATSS aging is a3 folliws:

413012003 0-30 3180 I8 Ovee 50 Toml
Non-ATET 38,008 47573 12272 3M3AST 441287

W 1% % 8% 100%
AT&T 43,515 47,207 BEST  6BO240  BI4SY

6% 5% 1% 3% 100%
Tokst 36,520 94,790 SUI28 1023677 1256116

TV 5% 4% 8%, 100%

5 02/30/03
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MCG Credit Corporation
CUSTOMER NAME
Cash Dishursements

While under harkruptoy proection, New Communivations has made cagh payments i key vendoes necussary to
maintain sarvice 10 ity MK aubseriters, The Compuny™s primary vembors are as follows:

Est. Mo, Pre-puiition Proposed

Key Vendor Serviee Provided  Obligation  Bafance  Cure
ReR South Network Services 900,000 3912470 150,000

7-Tel Network Services 76,000 192317 40000
tmech CABS Billieg 21,000 44,974 a
Bitico Subscriber Billing 12,000 . .
Various Agent Commmissiony 47,000 -

Brunsen Apancy  Advertising 100,000 289230 .
Excelerot Billing Software 5,000 25000 33,000
How Outgide Cafi Center 15,000 KERY ¥ -
MO Worldeoma ‘Felecom Services 35,000 2513014 -
Varicus Rent 31,000 -

Other Varlous 198,000 195,348

Jayrafl Personnel 200,000 -

Tomal 1,100,000 5,499,754 223,000

el South — Bell South is Now's most important veodor, providing betwork serviess for more than 90% of the
Company's customer base. The large prepetition belance due W Aell South srose over a £23 miljon divpate over
usape and O8S charges, Specifically, the pre-petiion dispoted COCGS of $2.3 million was somprised as follows:
$1.39 million ~ dispuled usagy

$ .75 millisn - disputed ADUFIODUF Charges

§ 23 million - Tate Fova and taxcs

$2.30 million ~ total ywepetition dispuied COGS with Ball South

Lnoring the ititial days uﬂnr the Cotpany fled for bakrupicy, MOG brought in ah independent consuldng compey,
(GM, to sssess the valldity of the Now's dispote »gainst Beil South, CGM’s inilial fladings confirmed at the very
Tewst that Now Comwnunicaiions s 8 resomible “ralissnce” clatm sgaingt Bell South for the quality und quantity
of the user billing dats providad ta Now.

Givan the impotiance of Bell Sowth as a key vendos, & progosed cure amount of $1 50M payatle over 18 menths is
being coutempluei

Z-Tel »

Staffmyp
Facilities
Cash Pogxiion

Horecasted Cogh Neeod - -

& 0773003
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MCG Credit Carporation
CUSTOMER NAME

Cuvtomer Base
Ry Stabe
By Carrier
By Nebwotk Strategy

CABY Receivables

Agent Ruceivmbles

Furminye & Fixivres

Software- Billing reconciliation software, Exceleron -
Cars

Insurance

CRIABLIMES e

Assumed Conjracts and Liabilkclss
PV

farty Reoudotier Mkivinrmsal:  Txom Kapleation e 10%
Oevraifes Lyzes
Webh peopertias Office Spoee 32775 0 Mostin IR $HGAH
Avaya Flranaal Services Defindy G33 Telephone Systens $LU54  ladehmite 13172005 513,508
Avaya Firancial Sorvices Warbin Telephone Symers §352  # Months 410200 2198
Chase Awomative Pinzece HO Fard $77Y 36 Monds pira Vo] 48,890
Lagtus Financiel Serviens 02 Lexis $1072 39 Momby 473507003 2503
U Bai 2001 Chevroker $T6L 36 Mot V03 4440
UMAC 200t GMC $990 36 Mootk 15072005 335,186
Assocised Fudivg Geneaator $2500 45 Moma W06 321 §95
Primey Lowes Postage Equipment 5152 40 Moaths ALHPIG 205
ChWw Compaser Equipewant Sl4T X Mosln 272072005 S14.69%

¥13,132 $302,13)
Capital Tesscs swd #ther Lixbifittes
Ranacp Sorth Bwiteh 51,582 4 Monlks A30/200¢ 313,254
Uetion Plowrakex Ferd Bapediion §503 48 Months 5122006 $16,450
Bancorp Seuth Ford F250 $562 36 Months SI3HPR0S 12,560
Ranconp South Foed F150 S50 42 Merdds 1 173042005 Slisdd -
Bancory South 20003 Lincoks AT S0 Sontn 131507 22,742
First Dark §.ongg Disemncs Swilkch $5.65% 24 Months (23417206 $108.117
Coasawm Eroeleron Softwan $2177 @B Manthe 0207 $a2.458

$11.046 $187,556

Grend Tot  $999.60

RS ATALVELE A ENRCUsSRGN

Merger with Blaness Online Analysis .

Custoner Base .
Averege Life
Monthly Chirm
Geographic Distribution

Pél.

Revepue

2 ' 073003
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Dalanoe Sheet

2003 & 2004 Ouilook

EETAY

EYE J'nz Lf],_'

MCG believes that il is onucinl for the consolidated company to retain certsin key members of NOW
Connumication’s managset team. Retention of these key employces will help to ensune & ssrooth trausition to e
surviving estity sud allow for best practice mrethedologios for the prepaid Jocal sarvices bhusiness 10 be ransferred to
Business Online. The key members have indicsted b dosire to remain with 1usiness Online once the acqudsition
transition is conmpless, Busiess Qulie and MCG have identified the foliowing members of NOW?’s cusrent
manageiott leam thal it would (e to retsin:

Larry Seab - CEQ, ROW Communicitions — Mr. Seab's respons@ilities with the consolidated satity will &1 mnder
business developnent. He will ba responsible for finding potential acquisition targets in the propaid locnl disitoue
space as well as develop additional sales channels. The bimkeuptey court approved 3 $180,000 annual salary for M.
Stab while NOW Coomrnumications is in dankruptcy, M, Seab’s sslary post bankruptey bus et to be determined.

Steve Jennings — VP, MIS and Accoumting - Mr. Jemnings will fitl an eperationat role with the combined company.
Mr. Jonnings will manage the day 10 day operstions of the new NOW subsidiary. Hiy bunksupeey approved annuai
sulury is $120,000,

Chadie MeGufie - CPO — Mr, McGuflie’s pew role zader the consalidated entity will include mmguumt and
Gversight respansiblties foe the: 350 active sgents for NOW.

uf‘ e BATRUESICY SO L{‘

A tapy of the final teem sheet is pleced in this section,

3 (730/03
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Message ‘ Page 1 of 1

Wright, Don f"da}

From: Eileen Shaffer [enslaw@belisouth.net] QUJ
Sent:  Monday, July 28, 2003 9:13 AM . w

To:  Wrght, Don /
Subject: Re: Now Communications

it was lhe bar conventionl! scme vacation.

— Original Mes;sage ——
From: Ywright, Don

To: ‘enslaw@belisouth.riet
Sent: Wednesday, July 23, 2003 5:31 PM

Subfect: FW: Now Communications

1 Eiteen, Hyi.............enjoy your vacation (didn't you just get back from Hawali?)———-talk to you latert

-----Original Message—

From: Wright, Don

Sent: Wednesday, July 23, 2003 5:31 PM
To! "William McCarthy’; Handley, Sherry
Cc: Wright, Don

Subject: RE: Now Commmunications

Thx for your email, | understand that indeed your bid package has been fedx'ed to you today for delivery
tormomow. If you don't receive it tomorrow, plz lel me know. Thx for your interest ~——- Don ,

~----Original Message-—-

From: William McCarthy [mailto:wmccarthy@thelocalphonecompany.net]
Sent: Wednesday, July 23, 2003 1:46 PM

To: shandley@slrote.com

Cc: dwright@sirote,com

Subject: Now Cormnunicatpns

| am writing as a follow up 1o our conversation of July 14, 2003. | have been in continuous contact with
Attomey Shaffer's office in hopes of recelving the asset list and information referenced in the
correspondence | received from your office.

Shaffer told me the package was mailed on Wednesday of last week. { callad on Monday July
24, 2003 to report that R was not yet received. On Tuesday Attomey Shafler clarified that it was not sent
out previously promised and she needed a confidentiality agreement. This was faxed back fo her office
_within 10 mirutes of receipt yesterdsy moming. | called twice for an updaté and the calls were not put
through or retumed. Today | was informed by her secretary that Altomey Shaffer had left for vacation
and no one else could help, She thought that NOW would mall out the package themselves, perhaps
today but no guarantee.

1 presume | was contacled so that our company could consider an offer on the assets, Of course this wil
require spme consideration, consideration that cannot begin until recsipt of relevant information. Given
that the month Is almost over and the information has not even been sent, it seems increasingly unlikely
that a meaningfull review will be possible. If your cormespondence was meant as anything mova than a
formality, | think you should be disappointed that Attomey Shaffer has been so uncooperative.

William McCarthy

SPWORK000086
7/28/2003
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Katharine Glenn

From: Ron Gavillat {ron@thenatworks.com]

Sent: Tuesday, July 29, 2003 3:20 PM

Ta; Jotn Pation

Subject: FW: BetiScuth Response i (nterconnection Raquest
Ren Gavillet

Ph, 847.441.2399
Fax: 847.441.2398

----- Originel Message -

From: Greenan, Kathteen [mailto:KLGreenan@SWIDLAW com)
Sent: Tuesday, July 25, 2003 2:04 PM

To: Reny Gavillet

Subject: RE: BellSouth Response to Ditermonnection Request

Romn,

It was my understanding that the BellSouth cesponse would be prepared on behalf of MCG (although in the
name of NAD) (i.&., MCG wil! be directing and paying for this work), Iam still trying to work through an
engagement letter and eonflicts check with Sani. 1 realize the response necds to get done, but its a firm policy to
fiave an engagement letior executed and in place. Surty for the delay.

Kathisen Greenan Ramsey

Swidler Berlin Shereff Priedman, LLP
phone (202) $45-6922

fax (202) 424-7645

The preceding E-mail message contains information that is confidential, muy be protecied by the attomeyfcliant
or other applicable privileges, and may constitute non-public information. Ttis intended to be conveyed only o
the designated recipient(s). If you ar¢ aot an intended secipient of this inessage, please notify the vender st 202-
424-7500, Ununthorized use, dissemination, distribution, or reproduction of this message Is strictly prohibited
ard may be imbawiul.

««--Original Message---

Frony: Ron Gaviliet {msilto:ron@thenetworks.com]

Sent: Tuesday, july 29, 2003 2,37 PM

To: Greenan, Kuthleen; Del Sesto, Runald; Scot Kellogg (E-mail)
Subject: RE: BeltSouth Response to Intersannection Request

Do we have a draft yet?

Ron Gaviilet
Ph. 847.441.2399



Fax: 8474412398

- -Onginal Message-.---

From: Greenan, Kathleen [mail2o:KLGreenm@S WIDLAW. com]
Sent: Friday, July 25, 2003 3:34 FM

To: Ran Gaviiket; Del Sesto, Ronald; Scott Kellogg (E-mail}
Subiver: RE: ReliSouth Rusponse to Interconnection Request

i

Unsder saation 252(1), NATU iy entiied 1o entered oo an 1CA wilth BeilSouth. Yau comecily point out that,
bankruptcy or no bankruptey, NAC has a vight 10 provide service. Furthermore, we can paint oul instances in
which carriers entered into KoAs with ILECs, imluding BellSouth, whon considering to purchase, or after
purchusing, assels out of bankrupicy, Entering into an ICA with BellSouth today, doss not mean that NAC will
aot pay cure T it reaches an agresment with BellSouth at a Jater date with regard to the NOW assets purchased
pursuant te the NOW ICA,

{ will alert #CC siaff in the gvent BellSouth continues to refuse to anter into an ICA with WAC,
We will draft 3 response for your review. '

Regards,

k

Kathleen Greenan Ramsgy

Swidler Berlin SherefT Fricdman, LLP
phone (202} $45-6922

fax (202) 4247645

The preceding E-mail message contains information that iz confidential, may be protected by the attorney/cliont
ot cther applicable privileges, and may constitute non-public information. It is intcnded to be conaveyed anly lo
the designated recipieni(s). If you sre not an intended recipicnt of this niessage, picase notify the sender at 202-
424.7500. Unauthorized use, dissemination, disiribution, or reproduction of this message is stncily probibited
and may be unlawful.

- Original Mossage- -

From: Ron Gavillet [mailto:ron@thenatworks.com]

Sent: Friday, July 25, 2003 3:38 PM”

To: D¢l Sesto, Ronald; Scott Kellogg {(E-maii)

Co; Ureeman, Kathleen

Subject; RE: BelfSouth Respunse o Interconnection Request
Importance: High

They are refusing to give us on mtmomzcctron agreemient. NAC could be puraumg other linss of businesy
besides the now transaction. Can we get in front of ao fee staffer their refusal to give us an interoonnestion
agrecraent?

{ think BeliSouth clearly sees where we are going and the key with the harvest approach is that we are not doing
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¢ mass migration. We 21¢ re-5¢lling those customers and putting them on NAC, Essentially we sxe buying the
customer list, sales channel, relationship, etc., but because BellSouth is 56 pig headed, we are not buying the
current vendor

roiationship; we are moving them (o ours.  Just like BellSouth moves NOW

customigrs to Bel{South ¢very damm day as e telemarket the NOW base. BellSauth ig not charging iselfa cura
gix # should ot charge us one,

Ron Gaviflet
Ph. 847 441.2599
Fax: 847,441,2358 . e

—————— Originel Message-——

From: Ron Gavillet [mailto:roni@thenetworks.com]

Senit: Priday, July 25, 2003 2:03 PM

To: Del Sesto, Ronald; Scott Xellogg (E-mail)

Cc: Greenan, Kathleen

Subject: RE: BellSonth Rasponss o Interconnection Request

Yes, we are pursuing Harvest. It is dus to BeliSouth's refissal to negotiate & reasonsble cure that we need to seck
another interconnaction agreement. As you know, we do not want lo tell them the harvest sirategy, We would
he willing 1o concede that we will take this intercomestion agreement and if we work ot 2 deal later that is
satisTactory with Bell, we may be willing to terminate this agreemasnt for that one. But right now, we have no
choice. Now [ am sure Bell wifl run into the 3K court and argue that since we admit we are not curing, they
shouid be able to terminate, Let's think that through. Right now, leC's get a response out (o them ASAP and feet
hee to yote the Jong delay while they sal un their hands tuaking about what to say to us.

Ron Gavillet
Ph. 847.441.2399
Fax: 847.441.2398

----- Qriginal Message.~-

Yrom: Det Sesto, Ronald {mailte:R WDelsesto@S WIDLA W.com}

Seat: Friday, July 25, 2003 2:01 PM .
To: Ron Gavillet (B-mail); Scott Kellogg (E-maif)

Ce: Greenan, Kathlsan

Subject: BellSouth Response ta interconnection Request

Ron and Scott:

Pleage find attached 2 lelter from BS in response to NAC's request o opt-in to the AT&T interconnection
request. The letter states (hat BS opposes adoption (0 the extent NAC is attempting to aveid cure. BS notes that
NAC is assuming the cxisting interconnaction syreement bebtween BS and NOW Communications, inc,

I perused the Debtor's Motion to Sefl filed with the Bankruptey Court and the APA atiached thercto as Exhibit
A. Schedule A and A-1 to the APA indicales that NAC 15 assuming the BS interconnection agreements in the
BS states. As you know, NAC cunnot have 2 sepurate intcreonneetion agreements with 38.

LINAC is still going to pursue the "harvest” approach and needs an interconnection agrecnent with BS 38 soon
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as possible, then please contact us, We bave some idess for a response and how to procecd if (his i3 the cougse
you would like to pursue. Otherwise, we should still discuss how to respond 1o BS' letter,

The preceding E-rail message containg information that is confidential, may be protected by the ateomev/client
or other applicable privileges, und may constitute nou-public information. 1t is intended to be canveyed only to
the designated recipient(s). 1f you are not 2n inteniled recipient of this message, please notify the sender w 203-
945-6925. Unauthorized use, disseminatian, distribution, or reproduction of this message is strictly prohibited
and may be unlawiul, "

" Ronald W. Del Sesio, Ir.

Swidler Berlin Sheveff Friedman, LLP

3000 K- Street, NW Suite 300

Washington, DC 20007-51 16 -
(202) 945-652) . s
(fax) 424-7647 .
rwdelsesto@awidlaw.com

<< Bell8outh ¢ Response pdf>>
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————— Original Message-—---—

From: Ron Gavillet [mailto:ron@thenetworks.com) "
Sent: Tuesday, June 24, 2003 11:42 AM

To: Ken Baritz

Subject: FW: Summazy of Strategy Discussion

Ren Gavillet
Ph. 847.441.2399
Fax: B47.441.2398

----- Original Message=----

From: Ron Gavillet {mailto:ronfthenetworks.com}

Sent: Tuesday, June 24, 2003 9:03 AM

To: Greenan, Kathleen

Cc: Wang, Catherine; Del Sesto, Ronald; Scott Kéllogg
Subject: Summary of Strategy Discussion

Background

MCG/Blz is interested ipn acquiring the assets of NOW, a pre-~paid local
carrier, MCG is the secured lender to Now of 84 million. Now owes
BellSouth

52~4 nmillion. MCG/Biz have offered $450K over term to cure and
BellSouth . .

has refused to even negotiate. Biz has formed a sub called Now Req.
Corp.

{"NAC") to acquire the assets of Now from MCG assigning its credit bid
to

NAC. HNAC has filed for approval of the sale of the Now assets and for
transfer of the Now cert. :

Challenge

BellSouth is seeking to extort a significant cuxe payment from MCG/Biz.
MCG/Biz do not want to pay a large cure, but want to ensure a seamnless
transfer of the customer base. If NAC sseks to do a bulk transfer of
the

base at closing, BellSouth will seek to charge a substantial fee and
most

likely will delay the transfer. The NAC application requests transfer of
the

Now certificate. BellSouth has filed against the NAC application to
transfer the assets. If the transfer of the customer takes place aver a
period of time, versus as a bulk transfer, NAC or its affiliate wiil
negd a '

separate certificate from the Now certificate and a separate
intexconnection MCG 17317
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agreement in orgder to transfer the base. The Now customer base
essentially

signs up for pre-paid service every month, so. it would be possible to
have

the customers sign up over time to 2 new provider.

Solution

An affiliate of NAC, Telcon Communications, is a certified carrier in
some o

northeast states. Telcon can apply for certification in the BelliSouth
region

and request an integcoanection agreement. HellSouth mest likely will
not

notice or seek to oppose the Telecon certification. The asset purchase
agreemaent between NAC and NOW can be amended to allow for a closing on
the

non-regulated assets (loosely defined to include marketing materials,
ete.}

and then, upon regulatory approval, a closing on the regulated assets.
"Upon

certification by Telcon, NAC can share with Telcon the marketing
information

(i.e., agent agreements, etc.} te enable Telcon to sign up current NOW
customers to a New Now {USlng a dba} program, thus triggering a
CLEC~to-CLEC ’

migration charge from BellSouth {(just as the competitors of NOW are
ineurring as they telemarket the NOW customer base}. Once regulatory
approval is secured, a final wind dewn of the base is made, NOW's

certificates transfer to NAC and Telcon and NAC continue to operate. [We

should send requests for interconnection aqreements far both NAC and -
Telcon.] .t el . :

Alternative Issue/Option

Oné option to consider is to have Telcon resell UNE-P sexvices to NOW
while

NOW is in BK, versus Telcon being the end user supplier. This would
remove

the need for a two-step close and avoid any arguments about the
" management

agresment resulting in de facto control pricr to close, since NOW could

place orders for service directly with Telcon. Also, post-tlose, NAC
versus

Telcon would be the end user provider. There is no reason why this
should

not be. possible, since NOW could change underlying LD carrier from
Worldcom . _

to a reseller of Worldcom. .

I would like some input on this last option, since angther MCG company

has
certs in BellSouth apd could resell to NOW right away to trump
BellSouth.

Ron Gavillet
Ph. B47.441.23%9
Fax: 847.441.2398

i1
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Katharine Glenn

Fram: Ron Gavillet ran@thenclworks .com]
Sent:  Friday, Junie 13, 2003 10:43 AM

To: John Pattor

Subiect: FW: NOW 8BellSouth Pians A, B, C, D..

More support for harvest approach
Ron Gavillet

Ph. 847.441.2399

Fax: 847.441.2398

~—-QOriginal Message—~—

From: Greenan, Kathleen [mailto:KLGreenan@SWIDLAW. oom]
Sent: Friday, June 13, 2003 8:41 AM

To: Ron Gaviliet

Subject: RE: NOW BeliScuth Plans A, B, C, D..

I agree. [f you think the Deblor-can continue aperating, and it would be relatively cost-effective to obtain customer -
approvai to switch, | think BeiiSouth would have no option but to charge you on a customer-by-customer bases for

a carrier change. | had one case where a company was going out of business in the BellSouth territory and sald

its customer list {names and addresses) ic another company that solicited the customers, Of course, no all the
customers switched to the soliciting customer, but | am not aware of BellSouth imposing any unigue charges on

the carrier. The only problem in that case was timing. BellSouth can be slow to process such change orders

{some of these were facilities-based) and the Debtor§ were closing up shop.

Kathleen Greenan Romsey

Swidler Berlin Shereff Friedmumn, LLP
phone (202} 945-6922

fax (202) 424-7645

The preceding E-mail message contains information that is confidential, may be protected by the attorney/client or other

applicable privileges, and may consfitire non-public information. i is intended ta be conveyed only to the designated
recipient(s). If you are not an intended recipient of this message, plesse rotify the sender at 202.424-7500. Unauthorized
use, dissenination, distribution, or reproduction of this message is sirivtly prohibited and may be unlawyful.

—~—-0riginal Message——-

From: Ron Gavillet [mailto:ron@thenetworks, com]
Sent: Friday, June 13, 2003 9:35 AM

To: Greenan, Kathleen

Subject: RE: NOW BellSouth Plans A, 8, €, D....ppt

Ok, we may have a call later today; | think the Harveést idea looks best since It lowers our cost—it is. a little
more complex, but with pre-pay the customer essentially signs up each manth, so we slip our form in front
of them have them choose us.

Ran Gavillet
Ph. 847.441.2389
Fax: 847.441.2398

-—--Qriginal Message-----
From: Greenan, Kathleen [mailto:KLGreenan@SWIDLAW.com]
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Page 2 of 3

Sent: Friday, June 13, 2003 8:29 AM
Te: Ron Gavillet
Subject: RE: NOW BellSouth Plans A, B, C, D....ppt

I think you've covered all the aptions {other than simply buying ihe assets and fighting it out with
BeliSouth, which | would not recommend), 1 like the flip option wilh an argument to the Court that
BeliSouth is simply gouging the debtors/purchasers, but | am not familiar with the Bankruptcy
Judge and he may be reluctant ta make a decision if BellSouth argues primary jurisdiction.

Let me know if you want to chat about the various options.

Regards,

K

Kuathleen Greenan Ramsey

Swititer Berlin Shereff Friedman, LLP
phone {202} 045-6922

fax (202) 424-7645

The preceding E-mail message contains information thay is confidentiol, may be protecied by the
attorney/client or other applicable privileges, and may constitute non-public infornation. It is interided to
be conveyed only 1o the designated recipient(s). If you are not an intended recipient of this message, please
notify the sender at 202-424-7500. Unauthorized use, dissemination, distritntion, or reproduciion of this
message is strictly prohibited and may bc unlawfil,

——0Oniginal Message-----

From: Ron Gavillet [mailto:ron@thenetworks.com)
Sent: Thursday, June 12, 2003 8:50 PM

To: Greenan, Kathleen

Subject: RE: NOW BellSouth Plans A, B, C, D....ppt

Thanks; any other ideas...Plan Z7

Ron Gavillet
Ph. 847.441.2399
Fax: 847.441.2398

---~-Original Message--—-

From: Greenan, Kathleen [mailto:KLGreenan@SWIDLAW.com}
Sent: Thursday, Juna 12, 2003 6:25 PM

To: Ron Gavillet

Subject: FW: NOW BeiiSouth Plans A, B, C, D....ppt
Importance: High

Ron,

| put my comments directly in the document (in italics). Let me know if you cannat
read/find them {you'll need to click on each slide in case some comments are
hidden).

Feel free W call me with any questions.

Regards,

k

Kathleen Greenun Ramsey

Swidler Berlin Skereff Friedman, LLP
phone (202} 945-6922

Fax {202) 424-7645
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The preceding E-mail message contains information that is confidential, may by
protected by the atiorneyiulient or other applicable privileges, und may constitute non-
public inforimation. Ttis intended to b conveyed only to the devignated recipient(s), If
Yyou are rot un intended recipient of this messape, please notify the sender at 202-424.
7500, Unauthorized wse, dissemination, distribution, or reproduction of this messoge is
strictly prohibited and may be unlawful.

wwe==0Original Message---—

From: Ron Gavillet [mailto:ron@thenetworks.com]
Sent: Thursday, June 12, 2003 6:22 PM

To: Greenan, Kathleen

Subject: NOW BeliSouth Plans A, B, C, D....ppt
Importance: High

Kathieen,

[ wanted to see if you had any response {o the attached from a strategic
regulatory perspective? We may be in negotiations with BeliScuth on cure
tomorrow, sa any input would he appreciated.

7/30/2003 . MCG 10111
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Key Empioyee
Employment Program

For
NOW COMMUNICATIONS
Individual Larry Seab
Term Commcnce on the Date of Closing, and subject to the termos of the

agreement, continue in effect until December 31, 2006.

Duties The Executive shall serve as an Executive Vice President, Pre-Paid
Services. The Executive shall devote substantially all of his
business time to the responsibilities of the position.

Compensation a In consideration of the performance by the Executive of the
Executive’s obligations, the Company shall compensate the
Executive with a base salary that is consistent with current levels,
which is $175,000 per year,

The Executive shall be eligible to receive annual bonuses provided
the Executive and Company achieve certain business milestones
and financial performance objectives as established by the
Compensation Committee of the Board of Directors.

Benefits ' The Exccutive shall participate in the Company’s standard benefits
programs including healtheare.

The Executive shall be provided 2 monthly car allowance in the
amount of $500 per month through the month ending Junc 30,
2005. ' o

Termination The Company shall have the right to terminate the Executive’s
employmeant with the company at any time, with or without cause.

Severance If terminated without cause during the term, then the Executive
shall receive severance equal to the sum of the compensation he
would otherwisc be entitled to through maturity of the agrecement,
payable monthly.

Non-Competition During the term and twa years after the term, the Executive shall
not compete with the Company nor solicit employees or customers.

Relocation Expenses ' Out of pocket moving costs shall be reimbursed in an amount not
to exceed $7,500,
Employment Bonus A Bonus in the amouat of one half year’s salary ($88,500) shall be

paid to the Executive upon closing and regulatory approval.

DEPOSITION
EXHIBIT
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Key Employee
Employment Program

For
NOW COMMUNICATIONS
Individual Charles McGuffee
Term Commence on the Date of Closing, and subject to the terms of the

agreement, continue in affect untii December 31, 2006.

Duties The Executive shall serve as Executive Vice President, Pre-Paid
Services Distribution. The Executive shall devote substantially all
of his business time to the responsibilities of the position.

Compensation In consideration of the performance by the Executive of the
Executive’s obligations, the Company shall compensate the
Executive with a base salary that is consistent with current kevels,
which is $150,000 per year,

The Executive shall be eligible to receive annval bonuses provided
the Executive and Company achic¥c certain business milestones
and financial performance abjectives as established by the
Compensation Commitiee of the Board of Directors.

Benefits The Executive shall participate in the Company’s standard benefits
programs including healthcare.

The Executive shall be provided a monthly car allowance in the
amount of $500 per month through the month ending June 30,
2005.

Termination The Company shall have the right to terminate the Executive’s
: " employment with the company at any time, with or without cause.

Severance , If terminated without cause during the term, then the Executive
shall receive severance equal to the sum of the compensation he
would otherwise be entitled to through maturity of the agreement,
payabie monthly. :

Non-Compelition During the term and two years after the term, the Executive shall
not compete with the Company nor selicit employscs or customers.

Relocatien Executive will not be rcquired to relocate.,

Employment Benus . A Bonus iﬁ the amount of ane half year’s salary {$75,000) shall be
paid to the Executive upen closing and regniatory approval.
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Key Employee
Employment Program

For
NOW COMMUNICATIONS
Iadividual Steve Jennings
Term Commence on the Date of Closing, and subject to the terms of the

agrecment, continue in effect until June 30, 2005.

Duties The Executive shall serve as a Vice President, Pre-Paid Services.
The Executive shall devote substantially all of his business time to
the responsibilities of the position.

Compensation . In consideration of the performance by the Executive of the
Executive’s obligations, the Company shall compensate the
Executive with a base salary that is consistent with current levels,
which is $110,000 per year, '

The Executive shall be eligible to receive annual bonuses provided
the Executive and Company achieve certain buziness milestones
and financial performance objectives as established by the
Compensation Comumnittee of the Board of Directors.

Benefits The Executive shall participate in the Company’s standard benefits
programs including healthcare.

Tenmination The Company shall have the right to terminate the Executive’s
employment with the company at any time, with or without cause.

Scverance If terminated without cause during the term, then the Executive
. shali receive severance equal to the sum of the compensation he
would otherwise be entitled to through maturity of the agreement,
payable monthly,

Employment Bonus A Bonus in the amount of $75,000 shall be paid to the Executive
upon closing and regulatory approval. As a further inceqtive for
the Executive 10 integrate systems and technologies with the
Company, a second Bonus in the amount of $35,000 shall be paid
six months from closing, provided the billing, OSS, card inventory
and agent accounts receivable system are operating at a level
satisfactory to management.

Relocation Expenses QOut of pocket moving costs shall be reimbursed in an amouat not
to exceed $7,500.
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Key Employee

Employment Program
For
NOW COMMUNICATIONS
Individual Scott Seab
Term Commence on the Date of Closing, and subject o the terms of the

agreement, continue in effect until June 30, 2005,

Dutics The Executive shall serve as a Lawyer. The Executive shall devote
' substantially all of his business time to the responsibilities of the
position,
Compensation In consideration of the performance by the Executive of the

Executive’s obligations, the Company shall compensate the
Executive with a salary that is consistent with current levels, which
is $120,000 per year.

Benefits The Executive shall participate in the Company’s standard benefits
programs including healthcare.

Termination The Company shall have the right to terminate the Executive’s
employment with the company at any time, with or without cause.

Severance If terminated without cause during the term, then the Executive
shall receive severance equal to the sum of the compeasation he
would otherwise be entitied to through maturity of the agreement,
payable monthly. '

Nen-Competition ’ During the term and two years after the term, the Executive shall
" not compete with the Company nor solicit employees or customers.
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Key Employee
Employment Program

For
NOW COMMUNICATIONS
Individual Mark McGuffee
Term * Commence on the Date™3f Closing, and subject to the terms of the

agreemenl, continue in effect until June 30, 2605.

Dutics The Executive shall serve as Human Resources Manager or other
duties as assigned. The Executive shall devote substantially all of
his business time to the responsibilitics of the position.

Compensation In consideration of the performance by the Executive of the
' Executive’s obligations, the Company shall compensate the
Executive with a salary that is consistent with current leveis, which
is $50,000 per year.,

Renefits The Executive shall participate in the Company's standard benefits
programs including healthcare.

The Executive shall be providéd with a Life Insurance and
Automobile allowance, in a monthly amount to be determined.

Termination * The Compzny shall have the right ta terminate the Executive’s
employment with the company at any time, with or without cause.

Severance If terminated without cause during the term, then the Execcutive
shall receive severance equal to the suin of the compensation he
would otherwise be entitled to through maturity of the agreement,
‘payable mounthly.

Non-Competition During the terin and twd years afiér the term, the Executive shalt
not compete with the Company nor solicit employees or customers.
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Katharine Glenn

From: Charlie McGuffee [Charlie. McGuffee@nowcommunications.com|
Sent:  Tuesday, May 06, 2003 12,08 PM

To: jpatton@megcapital.com

Subject: Charlie McGuffee and related interests

DEPOSITION
ﬁXHIBIT

John-Our email has been down for several days in Jackson and | was tied up with Steve and Jim yesterday. 1
thought the meetings went very well and-1 am really impressed with Steve Roberts. Wish we could have had him
three years ago. | want 1o address the empioyment issues we have with me and my twe sons. When Larry,
Steve and ! met with you, | was under the impression that you wanted to know the current salaries of the
individuals. | was straight forward with you and submitied that Mark made $50,000 per year and that Kevin made
$36,000 per year. Then when Lamy made his presentation, he submitted that Scott made $120,000 per year and
that Bubba made $48,000, when in reality they make $84,000 and $41,000 respectively. I'm not tefling you
anything that you didn’t already know since | know that you have access to payroll files. Scolt got a 43% raise
and Bubba gota 17% raise. Since MCG has a problem with giving Mark titte to the automobile he is driving, |
propose that he ba given a 43% raise to $71,500 per year for fwo years. That way he can eithar purchase the car
from NOW at fair market value or purchase a vehicle of his choosing. The other items listed in Mark's Key
Employment Proposal such as heaith and life insurance are acceptable. Kevin makes $36,000 per year but If
Bubba gets a"17% raise, Kevin should get ane too which would make his salary $42,120 per year and if Bubba's
compensation includes a truck, Kevin's should also.

Now let's go to my package and compare it to Lary's. NOW gave a 15% raise ta 2ll Jackson employees who
moved {o Atlanta which raised Lamy's pay from $150,000 to $172,500. | did not object to the raise because we
had done it for other employees and | am not asking for & raise. Larry did draw his accrued salary down and | did
not because | didn't feel that NOW could afford it. | am suggesting that my accrued satary of $74,000 plus be
added to the end of the proposed term so that the agreement would continue until June 20, 2007, In addition, the
life insurance program that is in place should continue or be revised so thet Lamy and | have the same benefits, |
have a membership to the Capital Club in Jackson and | guarantee the loan on the autormabile that [ drive and |
would like to keep that car which is financed through early 2008. The balance of that note is $34,352 at
Bancorpsouth, .

There are several other issues which need e be addressed. Larry and | borrawed money to pay NOW's debt to
Bob Cranshaw and we both ‘guarantee that debt and when NOW filed chapter 11, | had to pledge real estate
against the note at the bank. NOW owes Larry and me $91,288.12 and no interest has ever been paid while we
have had to pay interest fo the bank. { would propose that NOW pay its debt to Lamy and me in full so that we
can sguare up our personal affairs. We also guarantee a note at First Bank coliateraled by Homisca switch for
some $120,000, but | think that your peopie are interested in using that switch. If it is paid down in an ordery
fashion, § have na problem leaving the note as it is, however | can't speak for Larry. The generator is teased by

_ NOW trom my corporation, Associated Funding Corporation and | guarantee the note at RiverHills Bank in
Vicksburg, MS. Jim has said the he cannot use the generator and we have made arrangements fo deliver the -
generator to the agent from which it was purchased and they have-agreed io tryto sellit. The [ease payments
need to continue until the unit is sold and if there is a shortage, then the note at the bank should be paid by NOW
or its successor. | also personally guarantee the lease on a 2001 Z71 GMC pickup which matures in December,
2003, Larry and | guarantee a note at Union Planters Bank in the amount of $18,707, collateraled by a 1999 Ford
Expedition which is slated to be driven by Steve Jennings when his car's lease expires in two months. We both
guarantee a note at Bancorpsoyth in the amount of $12,383 collateraled by a 1999 Ford F-250 pickup truck driven
by Bubba Seab and we both guarantee another note at Bancorpsouth in the amount of $12,394 collateraled by 8
1999 Ford F-150 pickup truck which needs to be sold and we have a buyer who wants the truck. {n addition,
Larry and { guarantee a note at Bancorpsouthi in the amount of $19,000 collieraled by the ariginal LD switch that.
we’ bought back in 1997,

The only other point that needs attentidn {that | can think of now) is the matter of an MCG guaraniee of the
employment contracts. | feel very strongly that MCG should stand behind these contracts. You indicated early on
that you could do this but that you couldn’t go above $1 milion. Larry has told me that if that is a sticking point,
that he is willing to let the guaranty go to me and my sons first. Again, | appreciate your thoughts and your efforts
and look forward to hearing from you socon on this proposal. Thanks-Charlie MoGuffee
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IKatharine Glenn

From: Jahn Patton

Sent: Wednesday, June 18, 2003 2:38 PM
To: : Rick Singlaton, Steve Tunney

Ce: John Patton; ‘kenbaritz@yahoo.com’
Subject: keyermployees xis

keyemployees.xls
{13 KB) _
total potential comp for now guys, assumiong 33,000 customer base and no cure to bell,
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3 months

Name Annual Salary At closing
L Seab 175,000 87,500
C McGuifee 150,000 75,000
S Jennings 110,000 110,000
S Seab 120,000
M Mcguffee £0,000

605,000 272,500

Total of salzries
and bonus

Total of salaries,
bonus, and other

Assurmed Liabilities

Lender Loan amount

Am South 130,000
McGuffee 55,000
Banks 65,000
Other 100,000

Total assumed

Asset value

75,000
“40,000
55,000
80,000

43,750
37.500
27,500
30,000
12,500
151,250

12 months 12 months
12/3172003 12/31/2004 1243172005 12/31/2008 Car

175,000
150.000
110,000
120.000

50,000
605,000

Net deficiency

55,000
15,000
10,000
- 20,000

100,000

175,000
150.000
110,000
120.000

50,000
605,000

12 months Extras

175,000 13,500
150,000 13,500

thd
325,000

.1,958,750

Assel

LD switch

Gen

Cars

all other, including cars
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