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BEFORE THE FLORIDA PUBLIC SERVICE COMhIISSION 

In re: Request by Essex Acquisition 1 Docket No. 030513-TP 

selection requirements of Rule 25-4.1 18, 
Corporation for waiver of carrier 1 

) 
F.A.C., for transfer of local and long 1 
distance customers from NOW ) 
Communications, Inc. 1 

BELLSOUTH TELECOMMUNICATIONS, INC.’S OBJECTION TO 
MOTION TO DISMISS PROTEST/REOUEST FOR CLARIFICATION OF 

PROPOSED AGENCY ACTION AND PETITION FOR LEAVE TO 
INTERVENE 

BellSouth Telecommunications, Inc. (“BellSouth”) hereby files this objection 

(the “Objection”) to the Motion to Dismiss ProtestiRequest for Clarification of 

Proposed Agency Action and Petition for Leave to Intervene (the “Motion to 

Dismiss”). In support of its Objection, BellSouth states as follows: 

Preliminary Statement 

1. BellSouth has satisfied the standards to intervene in this Proceeding as 

well as the standards to request an evidentiary hearing in this proceeding. As 

explained herein, NOW Communications, Inc. (“NOW”) and Essex Acquisition Corp. 

d/b/a/ VeraNet Solutions (“VeraNet”) are engaging in improper, and possibly 

fraudulent, activity in an effort to avoid paying BellSouth for services that BellSouth 

provided to NOW pursuant to the 1996 Telecommunications Act (the “1996 Act’). 

Condoning the activities of NOW and VeraNet would contravene public policy and 

frustrate the competitive environment for the provision of telecommunication services 

in Florida by allowing parties to obtain the benefits (BellSouth’s wholesale service) 

without assuming the burdens (paying for such service) of the 1996 Act. 

1 
ATLLlBOl 1595737 I 



Statement of Facts 

A. Procedural Background 

On June 9, 2003, NOW and VeraNet (collectively, the “Petitioners”) 

commenced the instant proceeding seeking, on an expedited basis, the Florida Public 

Service Commission’s (the ‘Tommission”) authorization for NOW to transfer certain 

assets to VeraNet as well as a waiver of the carrier selection requirements related to 

such transfer (the “Application”). On July 24, 2003, the Florida Public Service 

Commission Staff (the “Staff’) recommended that the Commission waive the carrier 

selection requirements, which the Commission approved at the August 5, 2003 

agenda conference. On August 22, 2003, the Commission memorialized this finding 

in Order No. PSC-03-0956-PAA-TP (the “Preliminary Order”). The Preliminary 

Order granted NOW a waiver of the carrier selection requirements on a preliminary 

basis, subject to the filing of a petition. In response thereto, BellSouth, on September 

10, 2003, timely filed its ProtestRequest for Clarification of Proposed Agency Action 

(the “BellSouth Protest”), and, on September 12, 2003, timely filed its Petition for 

Leave to Intervene (the “BellSouth Petition for Intervention,” and collectively with 

the BellSouth Protest, the “BellSouth Pleadings”). The Petitioners responded on 

September 22, 2003 by filing the Motion to Dismiss. 

2. 

B. Factual Background 

The factual background of this matter is set forth in the BellSouth 

Pleadings, including the exhibits attached thereto. In addition, attached hereto as 

Exhibit A and incorporated herein by reference is a copy of the Supplemental 

Objection of BellSouth Telecommunications, Inc. to Debtor’s Motion to 

3. 
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Sell Substantially All of Its Assets Pursuant to 11  U.S.C. Section 363(b) and (f), Free 

and Clear of Liens (the “Supplemental Sale Objection”), filed on September 29, 2003 

by BellSouth in NOW’S bankruptcy case currently pending before the United States 

Bankruptcy Court for the Southern District of Mississippi, Case No. 03-01336 (the 

“Bankruptcy Case”). The Supplemental Sale Objection sets forth in detail the scheme 

of the Petitioners, joined by VeraNet’s affiliates NOW Acquisition Corp. (“NAC”) 

and BiznessOnline.com, Inc. (“Biz,” and collectively with VeraNet and NAC, the 

“VeraNet Parties”), as well as MCG Capital Corporation, a lender who has provided 

separate financing to NOW and the VeraNet Parties, to circumvent the letter and 

purpose of the bankruptcy laws and the 1996 Act, as well as their egregious conduct 

in furtherance of such scheme. BellSouth filed the Supplemental Sale Objection 

primarily as the result of discovery taken by BellSouth in the Bankruptcy Case. 

Argument 

4. The Petitioners incorrectly assert in the Motion to Dismiss that 

BellSouth “fails to state adequately, and provide support for, a cause of action upon 

which relief may be granted.” Motion to Dismiss at p. 3. In support, the Petitioners 

raise two primary arguments: (1) that the BellSouth Pleadings failed to meet the 

technical requirements of Rule 28- 106.20 l(2) of the Florida Administrative Code; 

and (2) that the issues raised in the BellSouth Pleadings should be heard before the 

Bankruptcy Court and are not related to the Commission’s “primary concern” as to 

“whether [a] waiver of the carrier selection requirements is in the public interest.” 

Motion to Dismiss at p. 7. BellSouth addresses both of these arguments below. 

3 
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A. BellSouth Has Satisfied the Requirements to Intervene. 

In order to intervene in a Commission proceeding, Rule 28-106.205 

requires (1) that the party seeking to intervene have a substantial interest in the 

proceeding; and (2) the party seeking intervention allege that the party is entitled to 

participate in the proceeding as a matter of constitutional or statutory right or pursuant 

to Commission rule, or that the substantial interests of the party are subject to 

determination or will be affected through the proceedings. See Florida Admin. Code 

5. 

R. 25-22.039. 

6. BellSouth clearly meets the standards set forth above. A party has 

standing to intervene in a Commission proceeding if the party can meet a two prong 

test: (1) that he will suffer injury in fact which is of sufficient immediacy to entitle 

him to a Commission hearing; and (2) that his substantial injury is of type or nature 

which the proceeding is designed to protect. AIzrico Chemical Co. v. Department of 

Environmental Rewlation, 406 So.2d 478, 482 (Fla. 2nd DCA 1981). The first prong 

of this test goes to the degree of injury, while the second prong deals with the nature 

of the injury suffered. Id. 

7. Here, BellSouth has demonstrated, through the BellSouth Pleadings 

(including the exhibits attached thereto), as well as the Supplemental Sale Objection 

and this Objection, that BellSouth will suffer severe monetary and non-monetary 

injuries i fA?e  Commission grants the relief sought by the Petitioners. In addition, and 

as described in the following paragraphs, the substantial injury that BellSouth will 

suffer is of the type or nature that this Proceeding is designed to protect as granting 

the relief requested contravenes public policy and promotes anticompetitive behavior. 

4 
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B. BellSouth Has Satisfied the Technical Requirements for Its 
Protest and Its Petition for Intervention. 

8. Rule 28-106.205 invokes the pleading requirements of Rule 28- 

106.201(2). See Florida Admin. Code R. 28-106.205. Rule 28-106.201(2) of the 

Florida Administrative Code provides as follows: 

All petitions filed under these rules shall contain: 

(a) The name and address of each agency affected and each 
agency’s file or identification number, if known; 

(b) The name, address, and telephone number of the petitioner; the 
name, address, and telephone number of the petitioner’s 
representative, if any, which shall be the address for service 
purposed during the course of the proceeding; and an 
explanation of how the petitioner’s substantial interests will be 
affected by the agency determination; 

(c) A statement of when and how the petitioner received notice of 
the agency decision; 

(d) A statement of all disputed issues of material fact. If there are 
none, the petition must so indicate; 

(e) A concise statement of the ultimate facts alleged, including the 
specific facts the petitioner contends warrant reversal or 
modification of the agency’s proposed action; 

(f) A statement of the specific rules or statutes the petitioner 
contends require reversal or modification of the agency’s 
proposed action; and 

(g) A statement of the relief sought by the petitioner, stating 
precisely the action petitioner wishes the agency to take with 
respect to the agency’s proposed action. 

Florida Admin. Code R. 28-106.201(2). 

9. The Petitioners state that BellSouth failed to comply with the 

requirements of sub-sections (c)-(f) of this Rule. For the reasons set forth below, 

5 
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however, the Petitioners are incorrect. And, to the extent that the Commission finds 

that the BellSouth Pleadings are deficient in a particular area, BellSouth requests, 

pursuant to Rule 28- 106.20 l(4) of the Florida Administrative Code, that it be granted 

leave to amend to cure any deficiencies. 

(i) Sub-section (c) 

10. Rule 28- 106.201(2)(c) of the Florida Administrative Code requires “[a] 

statement of when and how the petitioner received notice of the agency decision.” 

The BellSouth Pleadings establish that BellSouth is protesting the Preliminary Order, 

issued on August 22, 2003. BellSouth learned of this decision soon thereafter upon 

reviewing the Commission’s Order. To the extent necessary, BellSouth has 

supplemented and/or amended its arguments herein. 

(ii) Sub-section (d) 

11. Rule 28-106.201(2)(d) of the Florida Administrative Code requires “[a] 

statement of all disputed issues of material fact. If there are none, the petition must so 

indicate.” Because BellSouth is still in the process of discovering additional facts 

about the Petitioners’ intended actions, BellSouth cannot identify every disputed issue 

of material fact at this time. Presently, BellSouth disputes the following issues of 

material fact as set forth by the Petitioners in their Application (page number 

references are to the particular pages of the Application): BellSouth disputes that 

VeraNet is acquiring certain assets of NOW (page 1); BellSouth disputes that the 

“expeditious approval of this Application will allow VeraNet promptly to assume 

responsibility for the service of NOW’S existing customer base without interruption 

of service or other inconveniences to Florida consumers” (pages 1-2); BellSouth 

6 
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disputes that “VeraNet proposes to acquire certain assets of NOW and its operating 

subsidiaries in connection with a reorganization of NOW being overseen by the U.S. 

Bankruptcy Court for the Southern District of Mississippi” (page 3); BellSouth 

disputes that “MCG and the Seller have executed the Asset Purchase Agreement 

under which VeraNet will acquire assets of NOW as the assignee of MCG’ (page 3); 

BellSouth disputes that “VeraNet will acquire all assets associated with the Seller‘s 

telecommunications operations in Florida including, but not limited to, the Seller’s 

Florida telecommunications equipment, customer base and will adopt NOW’S tariff’ 

(page 3); BellSouth disputes that “VeraNet has determined that the proposed 

acquisition of the Seller’s assets in the bankruptcy proceeding will enable it to 

commence operations in a cost-effective manner, thereby enhancing its competitive 

position and ability to provide an array of high quality services to consumers in 

Florida” (page 4); BellSouth disputes that “[a]lthough the proposed acquisition will 

result in a transfer of substantially all of the Seller’s assets to VeraNet, the Agreement 

will not involve a change in the manner in which NOW customers will receive their 

telecommunications services, and the transfer will be virtually seamless to customers” 

(page 4); BellSouth disputes that “customers will continue to receive the high quality, 

affordable telecommunications services that they presently receive” (page 4); 

BellSouth disputes that “VeraNet will adopt the terms and conditions of the existing 

Seller’s tariffs, thus providing a seamless transition for existing customers of NOW” 

(page 4); BellSouth disputes that “once the transaction is complete, NOW customers 

will receive service from VeraNet’s team of well-qualified telecommunications 

managers” (page 4); BellSouth disputes that ”[tlo ensure a seamless transition and 
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avoid customer confusion or inconvenience, the Parties will notify customers of this 

transaction and of the change in carrier upon bankruptcy court approval, and prior to 

consummation of the transaction, consistent with all state and federal regulations and 

statutes” (page 4); BellSouth disputes that “VeraNet respectfully requests a waiver of 

Rule 25-4.118 so that it may consolidate the customer base of NOW with its own 

customer base, for the reasons set forth above” (page 4); BellSouth disputes that “[iln 

the circumstances described in this Application, it is in the public interest to waive the 

carrier selection requirements of Rule 24-4.1 18, Florida Administrative Code” (Page 

5); BellSouth disputes that “[ilt would be unfair to hold VeraNet to requirements that 

plainly do not address its particular situation and with which it cannot reasonable 

comply” (page 5); BellSouth disputes that “VeraNet and NOW have provided for a 

seamless transition while ensuing that customer s understand available choices with 

the least amount of disruption to customers” (page 5); BellSouth disputes that 

“VeraNet and NOW believe that if prior authorization is required in this case, 

customers may fail to respond to a request for authorization, neglect to select another 

carrier, and thus lose their service” (page 5); BellSouth disputes that “enforcement of 

the requirements of Rule 25-4.1 18, Florida Administrative Code, will result in a 

substantial hardship for the company” (page 5); BellSouth disputes that 

“[e]nforcement of the requirement that a customer’s provider not be changed without 

the customer’s authorization would potentially subject VeraNet to significant 

penalties if the affected customers filed slamming complaints and the company was 

ordered to show cause based on the customer’s complaints” (page 5); BellSouth 

disputes that “telecommunications services in Florida, in general, and for NOW 

8 
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customers in particular, will realize significant public interest benefits from VeraNet’s 

acquisition of the certificate and assets of NOW, including NOW’s customer base” 

(page 5 ) ;  BellSouth disputes that “[tlhe proposed transaction will enable NOW’s 

customers to continue to receive high quality, competitively priced 

telecommunications services without interruption” (page 5); BellSouth disputes that 

“the proposed asset acquisition will promote competition in Florida by enhancing 

VeraNet’s ability to take advantage of certain efficiencies that will support expanded 

services and more competitive rates” (page 5 ) ;  BellSouth disputes that “[bly creating 

a more effective and multifaceted telecommunications carrier, the proposed 

transaction will expand competitive choices for U.S. Telecommunications customers, 

including customers in Florida” (pages 5-6); BellSouth disputes that “[tlhe Parties 

hope to complete the proposed acquisition as quickly as possible in order to avoid any 

interruption of service or other inconvenience to NOW’s existing customers” (page 

6 ) ;  BellSouth disputes that “[iln the event that NOW’s service is disrupted, these 

residential customers have few, if any, alternatives for local dial tone telephone 

service”(page 6); and BellSouth disputes that “[alny delay in approving the 

transaction risks service disruption for the thousands of residential customers that rely 

on NOW for their local dial tone telephone service in the State of Florida” (page 6). 

(iii) Sub-section (e) 

12. Rule 28-106.201(2)(e) of the Florida Administrative Code requires “[a] 

concise statement of the ultimate facts alleged, including the specific facts the 

petitioner contends warrant reversal or modification of the agency’s proposed action.” 

ATLLlBOl 1595737 I  
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13. As set forth in the BellSouth Pleadings and the exhibits attached 

thereto, BellSouth contends that the proposed sale of NOW’S assets is subject to 

approval of the Bankruptcy Court overseeing the Bankruptcy Case. A hearing on 

whether or not the sale of NOW’S assets should be approved, as well as whether 

certain motions by BellSouth seeking various forms of relief (including termination of 

the existing interconnection agreements and commencement of proceedings to 

terminate service ) is currently scheduled for October 22 and 24, 2003. As such, no 

sale of NOW’s assets has been approved to any buyer at this time. iMCG is seeking to 

acquire certain assets of NOW by credit bidding at an auction the amount owed by 

NOW to MCG. In a transaction that was concealed from the Bankruptcy Court by 

NOW, MCG and the VeraNet Parties, MCG will assign the assets it acquires from 

NOW, or its right to acquire them with its credit bid, to NAC (not VeraNet). This 

improper secret agreement between MCG and NAC, the purpose and effect of which 

is to frustrate the hndamental purpose of the auction process, and in particular the 

auction for the sale of NOW’S assets - that being the absence of agreements to control 

the outcome of the auction or the price of the auction or the identity of the auction 

winner, directly violates section 363(n) of Title 11, United States Code (the 

“Bankruptcy Code”), and entitles NOW’s estate (for the benefit of its creditors) to 

substantial damages, including punitive damages. In fact, it was not until discovery 

undertaken in August that BellSouth became aware of the fact that MCG had reached 

an agreement with an unaffiliated entity (NAC) to dispose of the NOW assets once it 

acquired them. These facts and others are set forth in detail in the exhibits to the 

BellSouth Pleadings as well as in the Supplemental Sale Objection attached hereto. 

10 
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14. More relevant to this proceeding than the above-referenced hidden 

agreement in violation of section 363(n) of the Bankruptcy Code is the Petitioners‘ 

scheme to obtain through the regulatory process a new interconnection agreement 

with BellSouth in order to directly circumvent the requirements of the Bankruptcy 

Code for assignment of contracts which requires curing all defaults. In essence, 

NOW, utilizing the benefits of the 1996 Act which enabled it to acquire 

interconnection agreements with BellSouth, purchased services from BellSouth that 

NOW re-sold to its customers. NOW charged its customers for such service and 

collected money from its customers. However, it failed to pay BellSouth for such 

services. NOW now wants to assign the benefits of the defaulted interconnection 

agreements to the VeraNet Parties without curing the substantial arrearages owed 

thereunder as required under section 365 of the Bankruptcy Code. 

15. The plan devised by NOW, the VeraNet Parties and MCG to 

accomplish this circumvention of the “cure” requirements of the Bankruptcy Code, 

dubbed the “harvest strategy” in numerous E-mails between them which are attached 

as exhibits to the Supplemental Sale Objection, is for the VeraNet Parties to obtain 

(surreptitiously if possible) their own interconnection agreements with BellSouth, 

then migrate both NOW’s customers and new customers that are signed up by NOW 

to the new interconnection agreements, thus avoiding the necessity of taking an 

assignment of the existing interconnection agreements with their substantial “cure” 

requirement. It is noteworthy that if the “harvest” is successfL11, NOW’s five most 

senior executives receive 3-year guaranteed employment contracts with bonuses equal 

to half their annual salaries, while BellSouth is left with no return on its substantial 

11 
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claim while forced to do business with NOW’S assignee. In other words, MCG gets 

its debt paid in full (plus potentially profit on the resale to the VeraNet Parties), the 

executives get rich and BellSouth gets nothing. ’ 

16. Should this Commission condone the relief requested by the 

Petitioners, the Commission would be fostering the ability of (a) CLEC-1 to obtain 

service from BellSouth to service CLEC-1’s customers, (b) CLEC-1 not to 

compensate BellSouth for such service while CLEC- 1 continues to retain the money it 

collects from its own customers, (c) CLEC-1, when BellSouth seeks to collect what it 

is owed, to simply transfer its customer base to CLEC-2 to service . W e  BellSouth is 

stayed from terminating the agreements and the service due to CLEC- 1 ’s bankruptcy, 

and (d) CLEC-2 to obtain compulsory service from BellSouth without first satisfying 

the debt that CLEC-1 owed to BellSouth for that same customer base. If CLEC-2 

cannot then pay its bills, what is to stop CLEC-2 from simply transferring its 

customer base to CLEC-3 and so on? In fact if CLEC-2 can compel BellSouth to 

provide service, what is to stop CLEC- 1, after defaulting on its agreements, from just 

seeking a new interconnection agreement and transferring its customer base to itself 

without even involving a CLEC-2? Approval of these devices could never been the 

intended purpose of the 1996 Act. 

17. The Supplemental Sale Objection details other egregious acts 

committed by either NOW, MCG or the VeraNet parties in furtherance of their goals. 

Not only do these facts warrant reversal of the Preliminary Order, they warrant denial 

of relief requested by the Petitioners, as well as possibly other relief regarding 

NOW’S and the VeraNet Parties’ actions regarding these matters. 

12 
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(iv) Sub-section (f) 

18. Rule 28- 106.201(2)(f) of the Florida Administrative Code requires ”[a] 

statement of the specific rules or statutes the petitioner contends require reversal or 

modification of the agency’s proposed action.” 

19. BellSouth is still in the process of identifying the specific rules or 

statues, if any, that support BellSouth’s request for reversal of the Preliminary Order. 

Nevertheless, as stated in the BellSouth Pleadings, BellSouth refers to Rule 24-4.1 18 

of the Florida Administrative Code. In addition, BellSouth refers to Chapter 

364.0 1(4), Florida Statutes. 

Conclusion 

20. In sum, BellSouth’s Petition for Intervention should be granted. In 

addition, BellSouth’s Protest of the Preliminary Order should not be dismissed and 

the Commission should establish an evidentiary hearing to investigate the matters 

raised herein. 

WHEREFORE, BellSouth respectfully requests that the Commission deny 

the Motion to Dismiss, grant BellSouth Petition for Intervention, sustain BellSouth 

Protest, and grant such other and further relief as is just and proper. 

ATLLlBOl 1595737 I 
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Respectfully submitted this 7'h day of October, 2003. 

BELLSOUTH TELECOMMUNICATIONS, INC. 

Cw) NANCY B. WHIT* 
JAMES MEZA I11 
C/o Nancy H. Sims 
150 South Monroe Street, Suite 400 
Tallahassee, FL 32301 
(305) 347-5558 

Suite 4300 
675 W. Peachtree St., NE 
Atlanta, GA 30375 
(404) 335-0705 
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UNlTED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 03 s,721 f i ; j / j :  33 

In re: 1 5” --___ _ _ _ _  l:[y-ITy 

$ 
JACKSON DIVISION . , ’ I  ~ 

) Chapter 11 
NOW COMMUNICATIONS, INC. 1 

) Case No 03-01336-JEE 
1 

Debtor. ) 

’ .. 

SUPPLEMENTAL OBJECTION OF BELLSOUTH 
TELECOMMUNICATIONS, INC. TO DEBTOR’S MOTION 

TO SELL SUBSTANTIALLY ALL OF ITS ASSETS PURSUANT 
TO 11 U.S.C. SECTION 363(b) AND (0, FREE AND CLEAR OF LIENS 

COMES NOW BellSouth Telecommunications, Inc. (“BellSouth”), and files this 

supplemental objection to the Debtor’s Motion to Sell Substantially all of its Assets Pursuant to 

11 U.S.C. Section 363(b) and (0, Free and Clear of all Claims and Liens (the “Sale Motion”), 

pursuant to sections 363 and 365 of Title 1 1, Unites States Code (the “Bankruptcy Code”). In 

support hereof, BellSouth respectfully shows the Court as follows: 

I. Preliminary Statement 

1. As this Court is aware, the Debtor currently is attempting to sell 

substantially all of its assets as a going-concern to “MCG Capital Corporation or its 

designee”. See Sale Motion at p. 1. Subsequent to the filing of its objection to the Sale 

Motion (the “BellSouth Sale Objection”), BellSouth has learned, through discoveIy and other 

means, many of the undisclosed details of the Debtor’s plan for this bankruptcy estate - 

undisclosed details that dispel any notion that the proposed sale is in the estate’s best 

interests or that the sale has been conducted in good faith. 
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2. For example, BellSouth has learned that the true purchaser, a “newco” 

named NOW Acquisition Corp. (‘“A,”), is a wholly-owned subsidiary of a company 

named BiznessOnline.com, Inc. (“Biz,” and collectively with NAC, “BidNAC”). 

Reauest to Amend Joint Petition, jointly filed by the Debtor and NAC before the Mississippi 

Public Service Commission (the “PSC”) on July 18,2003, at p. 3 of Exhibit A (Amended 

Joint Petition) thereto (“NAC is a wholly-owned subsidiary of BiznessOnline.com, Inc. . , . 
‘ 0 . l  Biz, however, is unaffiliated with MCG Capital Corporation (“MCG”), the Debtor’s 

lender and “straw man” purchaser. The working plan is for MCG to acquire the assets and 

simultaneously “flip” them (or simply assign the right to acquire them) to NAC pursuant to a 

separate agreement that has allegedly not been formalized in writing. See Request to 

Amend, at p. 2 of Exhibit A (Amended Joint Petition) thereto (‘‘This request is being made as 

a result of the execution of an Asset Purchase Agreement , , . by NOW and MCG Capital 

Corporation . . . pursuant to which NAC, as MCG’s assignee under the Ameement, will 

awuire all of the assets of NOW and its subsidiaries.”) (emphasis added);’ MCG Deposition, 

’ A true and correct copy of the Request to Amend Joint Petition, with exhibits (the “Request to 
Amend”), is attached hereto as Exhibit “A”. All Exhibits hereto are incorporated herein by 
reference. 

Interestingly, neither the Debtor nor MCG have ever filed or produced an executed copy of the 
Asset Purchase Agreement (which was an exhibit to the Sale Motion), and in depositions neither 
could verify that it had in fact ever been executed. &g 30@)(6) Deposition of Larry W. Seab 
(the “Debtor Deposition”) at p. 46; 30(b)(6) Deposition of John Patton, Jr. (the “MCG 
Deposition”), Volume 2 at p. 36. True and correct copies of excerpts of the Debtor Deposition 
and the MCG Deposition containing the pages referenced herein are attached hereto as Exhibits 
“B” and “C,” respectively. The complete deposition transcripts for the Debtor Deposition and 
the MCG Deposition, as well as the 30(b)(6) Deposition of Ron Gavillet (the “Biz/NAC 
Deposition”) will be filed with the Court prior to the hearing scheduled for October 1,2003. 

2 
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Volume 2 at pp, 3 1-32; BizNAC Deposition at pp. 19-2 1 , 3  In addition, BellSouth has 

learned that: (1) MCG and Biz/NAC have structured their deal such that MCG will be repaid, 

-- at a minimum, its full claim plus interest; (2) through a strategy clandestinely dubbed the 

“Harvest” strategy (explained below), Biz/NAC and the Debtor intend for Biz to obtain the 

services currently provided by BellSouth to the Debtor under the interconnection agreements 

between them (the “Interconnection Agreements”), the most significant asset of this estate, 

without assuming and assigning the Interconnection Agreements (which would require 

satisQing the substantial “cure” obligations owed to BellSouth and providing adequate 

assurance of future performance), notwithstanding the requirements of section 365 of the 

Bankruptcy Code; (3) the Debtor has already taken significant steps in furtherance of the 

proposed but unapproved sale to NAC and the integration of the two companies by 

permanently relocating several of its employees (including its CEO, Mr. Seab) to Biz’s 

offices in Florida and purchasing and paying for various services provided by a Biz 

subsidiary, Essex Acquisition Corporation (“Essex”), pursuant to an agreement between the 

Debtor and E ~ s e x ; ~  and (4) five of the Debtor’s top employees (including its CEO, Larry 

Seab, its CFO, Charles McGuffey, and their sons) will obtain lucrative, guaranteed, multi- 

year employment agreements with closing bonuses (equal to half their annual salary) and 

personal debt assumption that will make them considerably wealthier than they ever were 

under the Debtor’s employ. 

A true and correct copy of an excerpt of the BizNAC Deposition containing the pages 
referenced herein is attached hereto as Exhibit “D”. 
- See Exhibit “D” (BiidNAC Deposition) at p. 11. 
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3. Not surprisingly, these facts have never been disclosed by the Debtor.’ 

Moreover, the Debtor has utterly failed to address the myriad of problems this sale presents 

for its estate. For example, the proposed sale is completely illusory because the buyer has no 

obligation whatsoever to close the transaction. Among other things, the buyer’s obligation to 

close is conditioned upon an assumption of the Interconnection Agreements; Asset 

Purchase Agreement at 5 5.2(g). The Debtor, however, no longer is even seeking assumption 

of the Interconnection Agreements because it is unable or unwilling to pay the “cure”. 

4. Additionally, upon closing of this sale (if that ever occurs), the 

Debtor’s estate will immediately be rendered administratively insolvent, leaving innocent 

suppliers of post-petition goods and services to the Debtor without any satisfaction of their 

post-petition claims unless they happen to have a contract with the Debtor being assumed. 

Similarly, unsecured creditors (both priority and non-priority) have no hope of obtaining 

anythmg other than a zero return on their claims.6 

5 .  Finally, based upon the “back door” dealings between MCG and 

BizlNAC whereby B i f l A C  has agreed to stay out of the bidding process altogether and 

allow MCG to purchase the Debtor’s assets using only its credit bid and then simultaneously 

or subsequently resell the assets to Biz (with a possible profit to MCG), it is abundantly clear 

Buried in a schedule to the Asset Purchase Agreement is an outline of the salary and closing 
bonus to be paid to these five employees. However, the other terms that had been negotiated 
(such as the term of the agreements, their guaranteed nature, assumption of debts owed to them 
or their companies, satisfaction of debts they guaranteed, etc.) were not disclosed, nor was any 
mention of this made in the Sale Motion itself. 

Interestingly, the original proposal from MCG would have provided a few hundred thousand 
dollars for unsecureds. 
submitted by MCG Finance Corporation or its Assigns at 9 l(g). A true and correct copy of that 
document is attached hereto as Exhibit “E”, This “set aside” for unsecureds appears to have 
been deleted in favor of the closing bonuses for the key executives. 

Bid to Purchase Selected Assets of NOW Communications 
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that the parties have entered into an agreement intended to control the sale price of the 

Debtor’s assets in direct violation of section 363(n) of the Bankruptcy Code. Not only does 

this conduct dictate that the sale should not be approved, but it also constitutes the type of 

misconduct and collusion that courts look to when equitably subordinating claims pursuant to 

section 51O(c) of the Bankruptcy Code. Under these circumstances, and for the reasons 

described below and in the BellSouth Sale Objection (as defined below), the Court should 

deny the relief requested in the Sale Motion. 

II. Factual Backmound 

A. The Sale Motion and BellSouth Objection 

6.  On May 23,2003, the Debtor filed the Sale Motion, pursuant to which 

it seeks authority to sell substantially all of its assets pursuant to section 363 of the 

Bankruptcy Code. Attached to the Sale Motion is the proposed Asset Purchase Agreement 

between the Debtor, as seller, and MCG “or its designee,” as purchaser (the “Asset Purchase 

Agreement”). 

7. On June 12, 2003, BellSouth filed the BellSouth Sale Objection, 

whereby it objected to the Sale Motion, as well as to a related bid procedures motion (the 

“Bid Procedures Motion”). The Court approved the Bid Procedures Motion (after requiring 

certain modifications) pursuant to an Order entered on July 3, 2003 

8. The Asset Purchase Agreement contemplates a purchase price of not 

less than $4.6 million. MCG credit bid $4.6 million against its alleged prepetition secured 

claim (alleged to be in.an equal amount) at an auction sale of the assets conducted by the 

Debtor on August 5,2003. 
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B. Other Pending Motions and Objections 

9. In addition to the BellSouth Sale Objection referenced above, 

BellSouth has filed various other pleadings designed to address the myriad of flaws present 

in the Debtor’s current plans for this Chapter 11 case, including its intent to sell substantially 

all of the assets to MCG pursuant to the Asset Purchase Agreement. 

10. Specifically, on July 23,2003, BellSouth filed its Motion of BellSouth 

Telecommunications, Inc. for Order, Upon Any Approval of the Proposed Sale of 

Substantially All of Debtor’s Assets, (i) Deeming Interconnection Agreement Rejected; or 

(ii) Granting Stay Relief to Terminate Interconnection Agreement (the “Deemed 

RejectiodStay Relief Motion”). In the Deemed RejectiodStay Relief Motion, BellSouth 

requested that, to the extent the Sale Motion is approved, the Interconnection Agreements 

should be deemed rejected or, in the alternative, BellSouth should be granted relief from the 

stay to terminate them, as the Debtor will cease to exist for all practical purposes, and thus 

will have no use for them, nor any ability to perform thereunder. 

11. In addition, also on July 23,2003, BellSouth filed its Motion of 

BellSouth Telecommunications Inc. for Order Compelling Debtor to Assume or Reject 

Interconnection Agreement (the “BellSouth Motion to Compel,” and collectively with the 

Deemed RejectiodStay Relief Motion, the “BellSouth Motions”). Among other things, 

BellSouth asserted therein that because the Interconnection Agreements are the central asset 

of the Debtor’s estate, and because the Debtor has all of the information it needs to determine 

whether to assume or reject the Interconnection Agreements (and in fact has already made 

the decision to reject them), the Debtor should be compelled to seek assumption or rejection 

now, rather than delaying the inevitable rejection solely to keep BellSouth from terminating. 
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services thereunder while the Debtor attempts to circumvent section 365 of the Bankruptcy 

Code.’ 

12. In response, on September 9,2002, the Debtor and MCG filed their 

answers and objections, respectively, to the BellSouth Motions (the “Debtor/MCG 

Responses”). In the Debtor/MCG Responses, MCG principally argued that even if the 

Interconnection Agreements are rejected, BellSouth, as a utility, could not terminate service.’ 

13. On September 23,2003, BellSouth filed its reply to the DebtorNCG 

Responses, wherein it asserted, with reference to applicable statutory and decisional 

authority, both that BellSouth could indeed terminate service if the Interconnection 

AgreemenWwere rejected and that the relief requested in the BellSouth Motions was 

otherwise appropriate. 

C. The State Court Petitions and BellSouth’s Objections Thereto 

14. In connection with the Debtor’s sale efforts, the Debtor and NAC, on 

June 6,2003, filed a joint petition seeking state regulatory approval of the requested sale of 

the Debtor’s assets to NAC and a “Certificate of Public Convenience and Necessity” (the 

“Certificate”) to allow NAC to provide certain telecommunications services in the State of 

Mississippi. Thereafter, on July 18,2003, the Debtor and NAC jointly filed the Request to 

’ On July 23,2003, BellSouth also filed its Motion of BellSouth Telecommunications, Inc. for 
Order Converting Chapter 11 Case to Chapter 7 (the “Conversion Motion”), In the Conversion 
Motion, BellSouth argued, among other things, that because the Debtor has no ability to cure the 
defaults in the Interconnection Agreements, and because the Interconnection Agreements are 
central to the Debtor’s operations, the Debtor has no hope of proposing a feasible plan of 
reorganization. Accordingly, BellSouth requested that the Debtor’s Chapter 1 1 case be 
converted to a Chapter 7 case. The Conversion Motion has not yet been set for hearing. 
* The Debtor did not assert any discernible legal theories pursuant to which the BellSouth 
Motions should be denied. 
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Amend (together with the Joint Petition, the “Joint Petitions”) in order to clarify that instead 

of the previous request for authority to acquire the Certificate of the Debtor, the parties now 

were requesting that a Certificate be granted to NAC itself.’ 

15. BellSouth filed objections to the Joint Petition and the Request to 

Amend (collectively, the “Joint Petition Objections”) wherein it asserted that: (a) any 

request for approval of the acquisition by NAC of any of the assets of the Debtor prior to this 

Court’s approval of such acquisition is premature; (b) the Debtor’s and NAC’s request is in 

fbtherance of joint efforts (with MCG) to circumvent the “cure” and “adequate assurance’’ 

requirements of section 365 of the Bankruptcy Code in connection with the assumption and 

assignment of the Interconnection Agreements with BellSouth; and (c) NAC does not meet 

certain of the requirements for the requested certification, namely, the lawfbl ability to serve 

customers in the State of Mississippi, because it has no interconnection agreement with 

BellSouth so as to be able to serve such customers.” The Joint Petitions remain pending at 

this time. 

HI. Suwlemental Sale Obiections 

16. BellSouth reasserts each of the objections (summarized in section IV 

below) set forth in the BellSouth Sale Objection as if fully set forth herein. BellSouth further 

Similar petitions have been filed with the regulatory agencies in most other states in 
BellSouth’s region. Where possible, BellSouth has intervened in those proceedings as weli. 
I o  On August 12,2003, the Debtor filed a motion seeking to hold BellSouth in contempt for 

,allegedly violating the automatic stay by: (i) filing the Joint Petition Objections; and (ii) 
allegedly “slanuning” two the Debtor’s customers (the “Contempt Motion”). On September 16, 
2003, BellSouth filed its response to the Contempt Motion (the “Contempt Response”), wherein 
it denied the legal basis for the former assertion and the factual basis for the latter assertion. A 
preliminary hearing on the Contempt Motion and the Contempt Response has been scheduled for 
October 28,2003 I 
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asserts the following additional objections to the relief requested in the Sale Motion: (a) the 

proposed sale is not in the best interests of the Debtor's estate; @) the proposed sale has not 

been conducted in good faith; and (c) the sale price does not represent fair value to the estate 

because MCG's alleged secured claim should be equitably subordinated pursuant to section 

5 1 O(c) of the Bankruptcy Code for, among other things, entering into an agreement regarding 

the purchase of the Debtor's assets in violation of section 363(n) of the Bankruptcy Code. 

A. The Sale is Not in the Best Interest of the Estate 

17. Section 3630)  of the Bankruptcy Code provides for the sale, upon 

Court-approval, of a debtor's property outside of the ordinary course of business. 11 

U.S.C. 363(b)(l). However, any such sale must be, among other things, in the best interest 

of the debtor's bankruptcy estate. & In re Embrace SYS. Corp., 178 B.R. 112, 123 (Bankr. 

W.D. Mich. 1995) ("[a] sale of assets is appropriate if all provisions of section 363 are 

followed, the bid is fair, and the sale is in the best interests of the estate and its creditors"); In 
re Telesphere Comm., 179 B.R. 544,552 (Bankr. N.D. Ill. 1994) ("the standard to be 

applied by the court in approving a disposition of assets.. .is that the proposed sale should be 

in the best interest of the estate"); In re Timberline Property Dev., Inc., 11 5 B.R. 787,790 

(Bankr. N. J. 1990) (approval under section 363 requires that a court "specifically find that 

such a sale is in the interest of creditors, is entered into in good faith, and is one in which the 

price represents fair value"); In re American Dev. Corp., 95 B.R. 735,739 (Bankr. C.D. Cal. 

1989) (stating that for a sale of debtor's assets outside the ordinary course of business, the 

court should weigh several factors including whether the proposed transaction is in the best 

interests of creditors). Despite this clear and unequivocal requirement, the Debtor has not, 

and indeed cannot, demonstrate how the sale on the terms contained in the Asset Purchase 
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Agreement satisfies the “best interest” requirement for approval of a sale pursuant to section 

363(b) of the Bankruptcy Code. 

18. The proposed sale of the Debtor’s assets to NACiBiz pursuant to the 

Asset Purchase Agreement is not in the best interests of the Debtor’s estate because: (a) the 

proposed sale is illusory and will unconscionably tie the estate’s hands for several months or 

longer because the buyer has no obligation whatsoever to close the transaction, yet the 

Debtor cannot terminate the agreement absent a material breach by the buyer until June 1, 

2004 at the earliest (and possibly much later); and (b) upon any closing of the Asset Purchase 

Agreement, the estate will immediately be rendered administratively insolvent, and therefore 

unable to pay any of its unpaid post-petition obligations. Under these circumstances, 

approval of the Sale Motion and the Asset Purchase Agreement are not in the best interests of 

the estate and should be denied. 

i. The Proposed Sale is Illusow and Will Unconscionablv Tie the 
Estate’s Hands 

19. Pursuant to the terms of the Asset Purchase Agreement, upon any 

approval of the Sale Motion by this Court, the Debtor and NAC will enter into a management 

agreement (the “Management Agreement”) pursuant to which NAC will take over the 

operation of the Debtor’s business and be granted unlimited access to its assets and 

agreemerits (including access to the Interconnection Agreements) for as much as a year or 

longer without the Debtor and NAC ever having to close the sale transaction or ever having 

to make the decision to assume or reject the Debtor’s contracts, including the Interconnection 

Agreements. See Asset Purchase Aaeement at 5 4.l(a) and Schedule H (Management 

Agreement) at $5 2,3 .  During the term of this Management Agreement, NAC will not be 

ATLLIBOI 1sis9so.u 
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obligated to close the sale until, among other things (a) it ‘‘shall have negotiated the 

assumption of the existing BellSouth Interconnection Agreement upon such terms and 

conditions as are acceptable to MCG or Buyer,” 

and (b) “all regulatory and other third party approvals and agreements, on such terms and 

conditions as shall be acceptable to Buyer,” are obtained. &g Asset Purchase Agreement at 

5 1.4(a); 5.l(c). Because these events are purely in NAC’s or MCG’s control (and as to the 

latter, vaguely defined to the point of being impossible to enforce in any event), the proposed 

sale is illusory as it binds MCG and NAC to nothing. 

Asset Purchase Agreement at 9 5.2(g); 

20. Perhaps worse, upon any approval of the Sale Motion and Asset 

Purchase Agreement by this Court, the Debtor (or any subsequently appointed trustee) will 

be “locked in” with no ability to terminate the agreement for several months or more even 

though the transaction has not yet closed and its business will have been taken over and 

hopelessly integrated with that of Biz/NAC pursuant to the Management Agreement.’’ 

Specifically, pursuant to section 6.l(b) of the Asset Purchase Agreement, the Debtor cannot 

unilaterally terminate the agreement unless, by June 1,2004 (or longer if the delay is 

attributable to the Debtor), the deal remains unclosed 

2 1. During this post-approval, pre-closing period where NAC will operate 

the Debtor’s assets (including utilization of BellSouth’s services through the Interconnection 

Agreement without taking an assignment thereof), the estate will be in complete limbo, 

l 1  As noted above and discussed in greater detail in paragraphs 37 and 38 below, this appears to 
have already occurred to some extent prior to Court-approval of the Sale Motion when the 
Debtor closed its headquarters in Lawrenceville, Georgia and moved into shared space, rent-free, 
with Biz in Florida and began purchasing a significant portion of its needs from Biz through a 
Transition Services Agreement with Essex. The fuIl extent of the integration of the Debtor with 
BiziNAC is unknown to BellSouth at this time. 
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waiting several months or longer while NAC and BellSouth litigate over NAC’s request for a 

Certificate and NAC’s right to a new interconnection agreement with BellSouth instead of its 

assumption and cure of the existing agreement. NAC’s intention in the state proceedings is 

and was to get ahead of the bankruptcy proceedings in order to “harvest” the NOW customer 

base, as discussed below. This is precisely what MCG and B H A C  have plotted. & E- 

mail from John Patton (MCG loan officer) to Ron Gavillet (Biz general counsel) dated June 

3,2003 (“Here is one final, last contingency plan for dealing with Bell, if they do not play 

ball: we get our certs and our interconnects. We place all new customers (new sales) on our 

interconnect and leave all old customers on the now interconnect. With a 6 - 8 month 

customer life, it wont take very long before the majority of new customers are on our new 

interconnect (with no cure) and the old interconnect dwindles to a very much lower, and 

stable customer base. We stay in bankruptcy until such time as the base has dwindled, or 

forever for that matter, all to avoid the extorsion (sic) of bell.”) (emphasis added). A true and 

correct copy of the referenced E-mail is attached hereto as Exhibit “F”. If NAC is 

unsuccessful, the sale will never close. If NAC is successful, it appears the sale may no 

longer be necessary once the “harvest” is complete, and therefore still may never close.12 

22. Because the buyer has no obligation whatsoever to close the proposed 

sale transaction, and also because the Debtor or a subsequent trustee will be “stuck” for many 

l 2  As noted in the BellSouth Motions, if such motions are not granted, the Debtor, MCG and 
Biz/NAC will have succeeded in “keeping BellSouth in a box” - BellSouth will be stayed from 
terminating the Interconnection Agreements while the Debtor, MCG and Biz/NAC attempt 
through such litigation before the PSC to circumvent BellSouth’s legitimate statutory rights 
under section 365 of the B a w p t c y  Code. See E-mail fiom Ron Gavillet (Biz general counsel) 
to Debtor’s and MCG’s counsel, dated June 20,2003 (“Bell will be standing there pressing the 
assumeheject issue, so it is an issue we have to be prepared to wrestle - succeeding on keeping 
BellSouth in a box while we get approvals, etc. will remove their leverage , . . .”). A true and 
correct copy of the referenced e-mail is attached hereto as Exhibit “G”. 
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months or more in limbo while the buyer seeks to obtain contested regulatory approvals, the 

proposed sale is not in the best interest of the Debtor’s estate, and should therefore be denied. 

ii. The Proposed Sale Will Render the Estate Administrativelv Insolvent 

23. Upon closing of the proposed sale transaction, the Debtor’s estate 

immediately will be rendered administratively insolvent. To the extent the Debtor has 

incurred any administrative priority claims, including ordinary post-petition trade debt, the 

Debtor will have no means of satisfying these claims. Under these circumstances, the Sale 

Motion should be denied. 

24. As this Court is aware, MCG has “credit bid” the entire purchase price 

of $4.6 million, pursuant to section 363(k) of the Bankruptcy Code. 

Aaeement at p. 1. As a result, the Debtor will receive no cash in exchange for the sale of its 

Asset Purchase 

assets, only satisfaction of MCG’s alleged secured claim. In exchange, MCG (and ultimately 

BiziNAC) will receive all of the Debtor’s assets.13 

25. As provided in the Asset Purchase Agreement, the purchaser will 

assume only certain specified obligations of the Debtor, defined as the “Assumed 

Liabilities”. 

be deemed not to have assumed, any liabilities other than the Assumed Liabilities.”). 

Asset Purchase Agreement at 5 1.2(b) (“Buyer shall not assume, and shall 

26. Other than “cure” amounts under assumed contracts and liabilities 

under transferable permits, the “Assumed Liabilities” are limited to the following: “liabilities 

arising out of the ownership of the Assets by Buyer or any other Person, including, without 

limitation, the contracts listed on Schedule A-2, and Liability for personal injury of 

l 3  As noted above, the terms under which the assets will be “flipped” to Biz/NAC by MCG have 
not been disclosed. 
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customers or employees, but only to the extent that the event or state of facts giving rise to 

such Liability OCCUTS after the Closing.” Asset Purchase Ameement at Exhibit A, pg. 3. 

27. While the definition of “Assumed Liabilities” is subject to numerous 

and varying interpretations, none lead to the conclusion that MCG is obligated to pay the 

accrued and unpaid administrative claims (including ordinary post-petition trade debt) of the 

Debtor.I4 Thus it is clear that the Debtor and MCG intend for the estate to retain the unpaid 

administrative claims to be satisfied from any remaining assets of the estate. However, as 

the Debtor is selling 

lefi to satisfy these  obligation^.'^ 

of its assets to MCG pursuant to the Sale Motion, there are no assets 

l 4  It is unclear what the phrase “but only to the extent that the event or state of facts giving rise to 
such Liability occurs after the Closing” modifies. If it is intended to modify the entire sentence 
(as traditional rules of grammatical construction would suggest), then it is clear that the buyer is 
not obligated to assume any of the Debtor‘s administrative expenses, except to the extent they are 
incurred after the Closing. Even if that phrase does not modify the initial phrase “liabilities 
arising out of the ownership of the Assets by Buyer or any other Person,’’ and even if “Person” 
was intended to include the Debtor, this would mean the buyer is assuming all liabilities of the 
Debtor related to ownership of the assets, without even distinguishing between prepetition and 
post-petition liabilities. While BellSouth would welcome that interpretation, it speculates that 
the buyer will read it differently. 
Is The Asset Purchase Agreement defines “Excluded Assets” as (i) the equity interests in the 
entities whose assets are being sold, (ii) certain records related thereto, (iii) assets set forth on 
Schedule G to the Asset Purchwe Agreement, titled “Excluded ContractdAssets,” (iv) avoidance 
actions; and (v) tax refunds. Asset Purchase Ameement at Exhibit A, pg. 4. Not surprisingly, 
the equity interests in entities whose entire assets are being sold are valueless, records related 
thereto are valueless, Schedule G to the Asset Purchase Agreement lists nothing, the Statements 
filed in this case under oath pursuant to Federal Rule of Barikruptcy Procedure 1007(b)(l) 
indicate that all payments made within the applicable preference periods were in the ordinary 
course of business @ response to question no. 3), and are therefore not recoverable, and the 
Schedules filed in this case under Rule 1007(b)(l) do not list any tax refunds as assets (see 
Schedule B, items 17 and 20). Perhaps more importantly, under the Asset Purchase Agreement, 
“Excluded Assets” are not even excluded from what is being sold. See Asset Purchase 
Agreement at $ 1.1 (b) (all assets being sold unless listed on Schedule G thereto). Thus, even 
avoidance actions are being sold under the Asset Purchase Agreement. & In re Sweetwater, 55 
B.R. 724,731 (D. Utah 1985) (“an unbroken line of cases . . . hold that a trustee’s avoiding 
powers are not assignable.”). 
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28. It is therefore abundantly clear that the estate will be left 

administratively insolvent upon the closing of the proposed transaction. Despite the Debtor‘s 

apparent willingness to go along, such a transaction in which all of the Debtor’s assets are 

sold without any means to satisfy administrative claims (let alone prepetition priority and 

non-priority unsecured claims) cannot be in the estate’s best interest. Instead, it represents 

the complete abrogation by the Debtor of its fiduciary duties to creditors in exchange for 

substantial economic rewards to insiders making its decisions. Accordingly, the Court 

should deny the relief requested in the Sale Motion as not in the best interest of the estate so 

that a trustee can take over and see to a proper administration of this estate. 

B. The Sale Has Not Been Conducted in “Good Faith” 

29, In addition to the requirement that the sale must be in the best interests 

of the debtork estate, section 363 of the Bankruptcy Code also requires that a sale be 

proposed in “good faith”, As has previously been recognized by this Court, “[wlhen a 

bankruptcy court authorizes a sale of assets pursuant to 363(b)(l), it is required to make a 

fmding with respect to the ‘good faith’ of the purchaser.” In re Condere C o p ,  228 B.R. 

615, 630-31 (Bankr. S.D. Miss. 1998) (citing Cumberland Farms Dairy. Inc. v. Nat’l Farmers 

Organization, Inc. (In re Abbots Dairies of Pennsylvania, Inc.), 788 F. 2d 143, 149-150 (3d 

Cir. 1986); see Timberline Propem, 115 B.R. 787 at 790 (approval under section 363 

requires that a court “specifically find that such a sale is in the interest of creditors, is entered 

into in good faith, and is one in which the price represents fair value“). Typically, the 

misconduct that would destroy a purchaser’s good faith status involves fraud or collusion 

between the purchaser and other bidders or the trustee, or an attempt to take grossly unfair 
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advantage of other bidders. &g Fontainebleau Hotel Corp. v. Roland Intem Corp. (In re 

Bleaufontain. Inc,), 634 F.2d 1383, 1388 (5’ Cir. 1981). 

30. In this case, neither the Debtor nor the proposed purchasers, MCG and 

Biz/NAC, have exercised good faith in connection with the proposed sale. l6 Rather, they 

have engaged in various forms of collusion and inequitable conduct. Specifically, in the 

conduct of this deal: (a) MCG and Biz/NAC have engaged in collusive behavior designed to 

control the ultimate sale price of the Debtor‘s assets in violation of section 363(n) of the 

Bankruptcy Code and to avoid the requirements of section 365 of the Bankruptcy Code; @) 

the Debtor and Biz/NAC have commenced the integration of their companies prior to Court- 

approval of the proposed sale; and (c) the Debtor and MCG have failed to fully disclose the 

extent to which certain of the Debtor’s key employees will receive lucrative, guaranteed 

employment contracts with NAC, including the assumption of obligations owed to these 

employees (or their personal companies) and obligations guaranteed by these employees. 

I6 This is not surprising when taking into consideration the complete flaunting by the Debtor of 
its routine obligations under the Bankruptcy Code and prior Court Orders, including (a) 
unilaterally reducing the weekly prepayments to BellSouth in violation of the adequate assurance 
order entered in this case under section 366 of the Bankruptcy Code; (b) assuming at least one 
executory contract, and paying the “cure” associated therewith, without seeking or obtaining 
Court-approval, see Exhibit “B” (Debtor Deposition) at p. 129 and Letter from Verizon counsel 
to Debtor’s counsel, dated June 19,2003, attached hereto as Exhibit “H”; (c) satisfying certain 
other prepetition obligations of the Debtor without Court-approval, see Exhibit “B” (Debtor 
Deposition) at p. 169 and Letter from Debtor’s counsel to Help Desk Now, dated June 10,2003, 
attached hereto as Exhibit “I”; and (d) entering into settlement agreements without Court- 
approval, = Exhibit “By’ (Debtor Deposition) at p. 140 and Facsimile from Debtor’s counsel to 
MCG’s counsel, dated May 6,2003, attached hereto as Exhibit “J”. 
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Accordingly, the Court should deny the relief requested in the Sale Motion based upon the 

sale proponents’ lack of good faith.” 

i. MCG and BimAC’s Collusion in Molation of the Bankruptcv Code 

3 1. As described above, while the Asset Purchase Agreement suggests that 

. the Debtor intends tosell substantially all of its assets as a going-concern to MCG, the 

Debtor actually will be selling its assets to NAC - a wholly-owned subsidiary of Biz, an 

unaffiliated customer of MCG.’* MCG and Biz have engaged in a collusive scheme in 

violation of section 363(n) of the Bankruptcy Code designed to control the sale price of the 

Debtor‘s assets and to avoid the requirements of section 365 of the Bankruptcy Code for the 

assumption and assignment of the Interconnection Agreements - including curing the 

approximately $5 pillion claim associated therewith and providing adequate assurance of 

future performance (which in all likelihood would require the posting of a deposit in excess 

of $1.5 million, representing two months’ billings). 

32. First, MCG and Biz/NAC have reached an agreement the effect of 

which is to control the purchase price of the Debtor’s assets, in violation of section 363(n) of 

the Bankruptcy Code. Section 363(n) of the Bankruptcy Code provides, in pertinent part, 

that “[tlhe trustee may avoid a sale under this section if the sale price was controlled by an 

” Even if this Court ultimately determines to approve the proposed sale over BellSouth’s 
objection, this Court must deny the buyer the protections contained in section 363(m) of the 
Bankruptcy Code if that section is to retain any meaning. 
l8 While the Court could have perhaps gleaned from the Sale Motion that NAC would be the 
ultimate purchaser, it could not know that NAC was a subsidiary of Biz, rather than MCG. In 
fact, BellSouth did not even know this until it was disclosed in the Request to Amend filed 
before the PSC on July 18,2003 (almost two months after the Sale Motion was filed). Even 
then, BellSouth (let alone the Court) was not aware that Biz was unaffiliated with MCG. 
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agreement among potential bidders at such sale”. 11 U.S.C 5 363(n) (2OO2).’’ See Lone Star 

Indus., Inc. v. Compania Naviera Perez Commnc. S,A.C.F.I.M.F.A, Sudacia, S.A. (In re 

New York Trap Rock Com.), 42 F.3d 747,752 (2d Cir. 1994) (stating that an agreement to 

control the sale price is prohibited by section 363(n)). 

33. Pursuant to their agreement, MCG ctedit bid the entire amount of the 

purchase price, and upon Court-approval (or perhaps later) will turn around and sell the 

assets, or the right to purchase them, to NAC, effectively removing NAC from the 

competitive bidding process established by the Court. In fact, MCG hopes to turn a profit in 

the process” - a profit that properly belongs to the estate and its creditors. To illustrate, 

assume Biz will pay MCG $5.6 million for an assignment of the Debtor’s assets or MCG’s 

rights under the Asset Purchase Agreement.” MCG would not only receive full payment of 

its alleged secured claim under such scenario, but would make a profit of $1 million. Now 

assume instead that MCG, upon identifying Biz in March as a potential buyer (as they in fact 

In addition, section 363(n) of the Bankruptcy Code provides that the trustee may “recover 
fiom a party to such agreement any amount by which the value of the property sold exceeds the 
price at which such sale was consummated, and may recover any costs, attorneys’ fees, or 
expenses incurred in avoiding such sale or recovering such amount. In addition to any recovery 
under the preceding sentence, the court may grant judgment for punitive damages in favor of the 
estate and against any such party that entered in such an agreement in willful disregard of this 
subsection.” 11 U.S.C. 5 363(n). 
2o See Memorandum from John Patton (MCG loan officer) to MCG Credit and Investment 
Committee, dated April 30,2003 (the “MCG Internal Memo”), at pp. 2-3 (“MCG intends to 
transfer the Now assets to BoL [BiznessOnline] , . . MCG’s strategy presents a clear path to the 
full recovery of the $4.6 million over a reasonably short period of time, plus upside in the 
- asset.”) (emphasis added). A true and correct copy of the MCG Internal Memo, with the quoted 
portions highlighted, is attached hereto as Exhibit “K”. Both MCG and Biz/NAC acknowledged 
that the amount to be paid by Biz/NAC to MCG might exceed $4.6 million. & Exhibit “C” 
(MCG Deposition), Volume 2 at 98; Exhibit “D” ( B i f l A C  Deposition) at pp. 20-21. 

21 At his deposition, Mr. Patton of MCG placed a “going concern” value on the Debtor at 
between $3,750,000 and $6,250,000 ($150-$250 per customer multiplied by approximately 
25,000 customers. See Exhibit “C” (MCG Deposition) at Vol. 1, pp. 14-17. 
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did), told Biz to bid at auction for the assets. If Biz bid the $5.6 million, the $1 million in 

excess of MCG’s alleged secured claim would have been available for unsecured creditors. 

This collusion is not only exactly what section 363(n) was designed to prevent, but also 

represents the ultimate “sin” for a lender - keeping an interested buyer away fiom a sale of 

its collateral so that the lender, rather than the owner of the collateral (and therefore its 

creditors), receives any upside. See e .g ,  Little v. Fleet Finance, 48 1 S.E. 2d 552,557 (Ct. 

App. Ga. 1997) (non-judicial foreclosure sale; “[wlhat is forbidden is a prior agreement or 

understanding that is in any manner outcome determinative, i.e., impacts on the amount of 

the highest bid or the identity of the successful bidder so as to chill either the bidding or the 

sale’s price . . . .”) (emphasis original). 

34. As a result of their agreement, BizMAC effectively has been removed 

from the competitive bidding process, whether or not the sale proceeds received by the 

Debtor’s estate in exchange for its assets are below their potential value, and whether or not 

they are in excess of MCG’s secured claim. Accordingly, MCG and BizNAC have violated 

the clear language of section 363(n) of the Bankruptcy 

denied, at least until a proper sale can be conducted.22 

Code and the Sale Motion must be 

22 Neither did the Debtor (given the “sweetheart” executive packages promised by BizMAC), as 
a fiduciary, try to foster a competitive bidding process: First, it did nothing to challenge the 
agreement between Biz and MCG, of which it was well aware. Second, it did nothing to increase 
the purchase price or otherwise improve the terms of sale contained in the Asset Purchase 
Agreement - for all practical purposes, it did not even negotiate it. See Exhibit “By’ at pp. 61- 
64. Third, it misled this Court, at the bid procedures hearing, by testifylng that nobody was 
likely to buy the Debtor’s assets other than someone already in the “prepay” local exchange 
telecommunications business. Yet at the time it gave that testimony, it knew that its buyer’was 
- not in that business, but rather was a telecommunications and internet service provider just like 
hundreds of others who may have had a strategic fit with the Debtor but who were never 
informed that its assets were for sale. Fourth, when parties did show an interest in possibly 
purchasing the Debtor’s assets, the Debtor’s delay in responding was wholly unacceptable, See 
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35. In addition to the collusion relating to the purchase of the Debtor’s 

assets, BellSouth has obtained, through discovery, admissions that MCG and Biz have 

engaged in a clandestine strategy - known as the “harvest“ strategy - designed as an end- 

run around the.Bankruptcy Code’s requirements for assumption and assignment of the 

Interconnection Agreements. The “harvest” strategy was designed to work as follows: a 

subsidiary of Biz would obtain an interconnection agreement with BellSouth without 

disclosing its relationship to Biz. Then, all customers that otherwise would have signed up 

for the Debtor’s service (including existing customers) through the Debtor’s sale channels 

would be instructed to sign up with thls new subsidiary, thereby accomplishing an 

assignment unbeknownst to BellSouth. E-mail from Ron Gavillet (Biz/NAC in-house 

counsel) to Ronald Del Sosto (MCG co-counsel) and Scott Kellogg (MCG businessperson) 

dated 7/25/03, a true and correct copy of which is attached hereto as Exhibit “M” (“Yes, we 

are pursuing Harvest. It is due to BellSouth’s refusal to negotiate a reasonable cure that we 

need to seek another interconnection agreement. As you know, we do not want to tell them 

the harvest strategy.”); E-mail &om Ron Gavillet (Biz/NAC in-house counsel) to Ken Baritz 

(l3iZ/NAC CEO), dated June 24,2003, a true and correct copy of which is attached hereto as 

Exhibit “N” (attaching E-mail exchange between Mr. Gavillet and others detailing the 

strategy); E-mail from Ron Gavillet (BizNAC in-house counsel) to John Patton (MCG loan 

officer), dated June 13, 2003, a true and correct copy of which is attached hereto as Exhibit 

E-Mail from William McCarthey to MCG counsel, dated July 23,2003 (evidencing 10-day delay 
between request for information and actual receipt, nullifying any possibility that frustrated 
potential bidder would bid a few days later at the auction). A true and correct copy of the 
referenced E-mail is attached hereto as Exhibit “L”. 
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“0” (attaching E-mail exchange between Mr. Gavillet and MCG’s co-counsel regarding the 

“harvest” strategy); Exhibit “F” (detailing the strategy).23 

36. BellSouth asserts that the collusive behavior of MCG and Biz in 

connection with the “harvest” strategy, as with respect to the conduct of the sale, is sufficient 

for this Court to determine that the proposed sale has not been conducted in good faith. 

Accordingly, the Sale Motion should be denied. 

ii. The Debtor and BizNAC Have Commenced the Intepration of Their 
Companies 

37. As noted above, the Debtor has already taken significant steps in 

furtherance of the proposed but unapproved sale to NAC and the integration of the two 

companies by (i) closing its Lawrenceville, Georgia headquarters in June and permanently 

relocating several of its employees (including its CEO, Mr. Seab) to Orlando and Del Ray, 

Florida where such employees are sharing space rent-free in Biz’s offices; and (ii) 

purchasing and paying for various services provided by Essex, pursuant to an agreement 

between the Debtor and E~sex.’~ While that agreement was submitted for approval by the 

Court, the Debtor nowhere in its motion seeking such approval disclosed the relationship of 

Essex to the proposed purchaser, B ~ z / N A C . ~ ~  

23 MCG’s principal denied under oath at his deposition any knowledge of a “harvest” strategy 
until shown the numerous documents MCG produced revealing such named strategy. & 
Exhibit “C” (MCG Deposition), Volume 2 at pp. 67-70 and 104-06. 
24 - See Exhibit “B” (Debtor Deposition) at pp. 9-13; Exhibit ‘9’’ (BizNAC Deposition) at pp. 24- 
28 
25 In fact, MCG and Biz/T\TAC sought to deliberately conceal Essex’s relationship to Biz from 
BellSouth. 
separate local counsel and keep Biz’s name out of it if possible since Essex has its own financials 
so BS /BellSouth1 cannot easily connect the dots.”). 

Exhibit “F” (“[Essex will] file [for certification] in our own name and use 
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38. The Debtor's actions in relocating its headquarters to Biz's premises 

and accepting significant services fiom Biz not only should have been disclosed to the Court, 

but also should have been subject to approval by the Court as a use of property outside the 

ordinary course of business. & United States v. Goodstein, 883 F.2d 1362, 1370 (7th Cir. 

1989) (upholding defendant's conviction for bankruptcy kaud upon finding that various of 

defendant's acts, including transfer of most significant asset of bankruptcy estate without 

court approval, suggested intent to defraud and stating that "[ilt is not a routine or ordinary 

event to transfer control of one manufacturing company to another, effectively merging the 

two companies, or to relocate substantial portions of a company's equipment and inventory to 

the premises of another"); see also Command Performance Operators, Inc. v. First Int'l Sew. 

Corp. (In re First Int'l Serv. Corp.), 25 B.R. 66, 70 (Bankr. D. Conn. 1982) (voiding an 

agreement for the sale of substantially all of the stock of a debtor which was held by non- 

debtor parties because court determined that such a sale effectively would transfer control of 

the debtor and, as a result, required notice and hearing pursuant to section 363(b) of the 

Bankruptcy Code and stating that "the secret transfer of management and control of the 

debtor corporations to the Buyer runs counter to the spirit of the Code."). At a minimum, 

such actions, designed to implement the sale before it has been approved, evidence a lack of 

good faith sufficient to deny approval of the Sale Motion. 

iii. The Deal Provides Significant and Undisclosed Compensation to Insiders 

39. While the significance of the executive compensation packages offered 

by Biz/NAC have clouded the Debtor's ability to act in the estate's best interests (as 

discussed above), the undisclosed nature of much of the compensation undermine the 

Debtor's good faith in conducting the sale transaction. 

ATLLlsOl I518950.23 
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40. Schedule 5.2(f) of the Asset Purchase Agreement discloses that certain 

. of the Debtor’s key employees will be employed by NAC/Biz upon the closing of the sale.26 

The Debtor discloses only the salary that each employee will be paid and their closing 

bonus.27 What the Debtor fails to disclose is the vast amount of other “perks” these insiders 

will receive upon closing of the transaction. 

41. Among the undisclosed “perks” are: (a) multi-year employment 

agreements with guaranteed salary:* (b) assumption by the buyer of an unsecured (or if 

secured, unperfected) prepetition obligation of approximately $90,000 owed by the Debtor to 

Coastcom, an entity owned by the Debtor’s CEO and CFO; and (c) assumption by the buyer 

of various prepetition obligations guaranteed by the Debtor’s CEO and CFO (or their 

~ompanies).~’ The referenced obligation to Coastcom would not be paid if owed to anyone 

other than the insiders. Further, while the Debtor testified that the guaranteed obligations 

(unlike the Coastcom obligation) all represent leases or contracts for assets that the buyer 

would need and thus would continue paying anyway, upon closer examination, the Debtor 

admitted that this was untrue in that at least one leased asset, a generator, for which the CFO 

26 As an initial matter, BellSouth asserts that insider payments should have been highlighted in 
the Sale Motion itself - not buried in a schedule to an inch-thick Asset Purchase Agreement. 
27 Query why these executives should receive a “half salary” bonus (or more in the case of Mr. 
Jennings) just for facilitating the closing of a sale that leaves the estate not only unable to make a 
distribution to unsecured creditors, but administratively insolvent? 
28 See Key Employee Employment Program for NOW Communications, a true and correct copy 
ofwhich is attached hereto as Exhibit “P”. 
29 See E-mail from Charlie McGuffey (Debtor’s CFO) to John Patton (MCG loan officer), dated 
MF6,2003,  a true and correct copy of which is attached hereto as Exhibit “Q” (listing various 
debts to be assumed); schedule of insider compensation prepared by MCG reflecting assumption 
of liabilities referenced on Exhibit “Q”), a true and correct copy of which is attached hereto as 
Exhibit “R’. 
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had guaranteed a note secured thereby, had been returned to the lessor post-petition for resale 

or re-letting. Exhibit “B” at pp. 146-149. 

42. The Debtor has not disclosed any portion of these payments and debt 

assumptions in the Sale Motion, Asset Purchase Agreement or any other pleading filed in 

these cases.3o Clearly, the Debtor’s insiders have been given personal financial incentives to 

ensure that this sale transaction is completed on the terms contained in the.Asset Purchase 

Agreement and without competition fiom other competing bidders. Under these 

circumstances, the Debtor can not claim that the Sale Motion has been proposed in good 

faith. For this reason as well, the Sale Motion should be denied. 

C. The Sale Lacks Consideration Because the Alleged Secured Claim of MCG Should 
be Equitably Subordinated 

43. To the extent this Court finds that MCG has violated section 363(n) by 

participating in the improper and collusive agreement to control the bid price for the Debtor’s 

assets, as described above, MCG’ s alleged secured claims should be equitably subordinated 

pursuant to section 5’1 O(c)( 1) of the Bankruptcy Code. Section 5 1 O(c) of the Bankruptcy 

Code provides in pertinent part that “after notice and a hearing, the court may - (1) under 

phciples of equitable subordination, subordinate for purposes of distribution all or part of an 

allowed claim to all or part of another allowed claim or all or part of an allowed interest to all 

or part of another allowed interest.. ..” I 1  U.S.C. 6 510(c)(l). Beniamin v. Diamond (In 

re Mobile Steel Co.), 563 F.2d 692, 699-700 (5th Cir. 1977) (finding that equitable 

30 The Asset Purchase Agreement contains a description of certain “Other Assumed Liabilities”. 
- See Asset Purchase Ameement at Schedule A-2. The items listed in this schedule appear to 
match some of the same items listed on Exhibits “Q” and “R”. However, nothing in Schedule A- 
2 (or elsewhere in the Asset Purchase Agreement) discloses that these assumed liabilities x e  for 
the benefit of the insiders. 
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subordination is appropriate where: (i) the claimant has engaged in some sort of inequitable 

conduct; (ii) the misconduct has resulted in injury to the creditors of the bankrupt or 

conferred an unfair advantage on the claimant; and (iii) equitable subordination of the claim 

is not inconsistent with the provisions of the Bankruptcy Code. BellSouth intends to file an 

adversary proceeding seeking equitable subordination depending on the outcome of the 

hearing on the Sale Motion and the BellSouth Objections. While obviousfy MCG will 

defend such action, BellSouth asserts that it has raised a sufficient prima facie case such that 

if the Court is otherwise inclined to approve the Sale Motion notwithstanding the significant 

and detailed objections set forth above, it should only do so if MCG escrows the $4.6 million 

purchase price so that even if its alleged claim is equitably subordinated, it will still have 

provided consideration for the assets. Otherwise, the very real potential exists that MCG’s 

alleged liens will be subordinated to other creditors, yet there will be no assets to pay such 

other creditors in light of MCG’s unfunded credit bid. Accordingly, absent the escrow of the 

purchase price, the Court should deny the Sale Motion for lack of a fair sale price, even if it 

were othenvise inclined to approve the Sale Motion. 

IV. Summarv of Previous Obiections 

44. BellSouth raised various other objections in the BellSouth Sale 

Objection. For the benefit of this Court, BellSouth will briefly summarize a few of 

BellSouth’s objections as previously set forth. 

A. The Debtor Must Cure Interconnection Agreements 

45 * As asserted in the BellSouth Sale Objection, to the extent the Debtor 

intends to transfer the Interconnection Agreements to the buyer, the substantial prepetition 

defaults must be cured pursuant to section 365(b)(i) of the Banhptcy Code. See 11 U.S.C. 
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5 365(b)( 1); In re Greenville Auto Mall, Inc., 278 B.R. 414,422 - 423 (Bankr. N.D. Miss. 

2001) (“[Ilf.. .the estate elects to assume the executory contract, then it takes on the burdens 

associated with that contract, agreeing to cure any outstanding defaults, and committing to 

perform on a going forward basis”). 

46. Attached to the Asset Purchase Agreement as a schedule, the Debtor 

has listed the proposed cure amount for the Interconnection Agreements as $150,000.00 (the 

“Proposed Cure Amount”). See Asset Purchase Agreement at Schedule A. BellSouth 

objects to the Proposed Cure Amount as it is woefully insufficient to cure the defaults under 

the Interconnection Agreements. BellSouth’s records reflect a prepetition default under the 

Interconnection Agreements of $5,059,254 (the “BellSouth Claim”).31 Similarly, BellSouth 

is listed on the Debtor’s List of Creditors Holding 20 Largest Unsecured Claims as well as 

schedule F of the Debtor’s Schedules as holding a disputed claim of $3,912,470.02. 

BellSouth objects to the Sale Motion to the extent the Debtor thereby seeks assumption and 

assignment of the Interconnection Agreements based on the Proposed Cure Amount. 

47. BellSouth further objects to the Sale Motion to the extent the Debtor 

thereby seeks assumption and assignment of the Interconnection Agreements unless 

adequate assurance of future performance is provided as required under section 365(b). In 

this case, such adequate assurance would likely require the payment of a security deposit in 

the amount of approximately $1.5 million, twice the Debtor’s estimated monthly run rate, as 

BellSouth would easily be exposed by that amount or more before it could effectuate 

termination of services upon the buyer’s default. 

31 On June 10,2003, BellSouth filed a Proof of Claim in this amount. 
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B. The Management Agreement Constitutes a De Facto Assimment 

48. Pursuant to the Management Agreement attached as Schedule H to 

the Asset Purchase Agreement, the Debtor purports to appoint NAC as “manager” of its 

assets with, among other things, “the right to have access to and use of the Regulated 

Assets”. 

the Interconnection Agreements are assumed and assigned, NAC will have use of the 

services provided by BellSouth thereunder for the term of the Management Agreement. The 

term of the Management Agreement is unclear, but likely runs through June 1,2004, or 

maybe longer, in parallel with the Asset Purchase Agreement. The Management Agreement 

thus constitutes a defacto assignment of the Interconnection Agreements (and likely other 

agreements between the Debtor and third parties) without compliance with section 365 of the 

Bankruptcy Code. The Debtor should be required to either assume and assign, or reject, the 

Jnterconnection Agreements upon approval of any sale, rather than allowing such a de facto 

assignment. 

Management Aneement at 2. Thus, it appears that irrespective of whether 

V. Conclusion 

49. For all of the reasons set forth herein and in the BellSouth Sale 

Objection, the Sale Motion should be denied. The proposed sale benefits everyone except 

who the process was supposed to benefit - it serves no worthwhile purpose and would 

reward wrongdoers for their misdeeds. The Court should not only deny the sale motion, but 

- sua sponte appoint a trustee, or at least take up BellSouth’s Conversion Motion at the earliest 

opportunity before matters get any worse. 

ATLUBOl 15189M.U 
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WHEREFORE, BellSouth respectfiilly requests that the Court (a) sustain this 

supplemental objection and the BellSouth Sale Objection; (b) deny the Sale Motion; and (c) 

grant such other and M e r  relief as is just and equitable. 

44 Respectfidly submitted this 2q day of September, 2003. 
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By: 
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tr. Seab was the designee -- needed his personal counsel, 

U. Ingram, there. BellSouth did not agree to the 

zontinuance. B u t  in any event, we have rescheduled it 

Eor today. 

I&. Seab, can you go and s t a t e  your name f o r  

:he record? 

A .  My name is Larry W. Seab, S-E-A-B. 

Q. What is your address, Mr. Seab? 

A .  My current  address is  2369 Lake Debra Drive, 

4partment 2014, Orlando, Florida 32835. 

Q. 

A. One month. 

Q. 

A .  I lived at 713 Country Place Drive, Jackson, 

And how long have you lived at that  address? 

And before that, where did you live? 

Xississippi 39208. 

Q. 
A .  

Q. 
A .  

Q. 
A .  

Q. 
Orlando? 

A ,  

Q .  

So you moved in early August; is that correct? 

That s correct. 

What was the reason for  moving to Orlando? 

Relocation with NOW Comunications. 

Has Now Communications relocated to Orlando? 

That s correct 

And when did Now Comunications relocate to 

During the months of June and July. 

And why did Now Communications relocate to 
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irl ando? 

A .  

korgia . 
To -- to vacate the premises i n  Lawrenceville, 

COURT REPORTER: In what  Georgia? 
THE WITEJESS: Lawrenceville -- EYCUSB me -- 

,awrenceville, Georgia. 

A .  And to -- t o  -- that was  in the best interest 

,€ Now to -- to -- to save costs,  sent and -- and 

Iverhead and utilities and personnel. 

Q. (By Mr, Meyers) So you closed the of f ice  in 

.awrenceville, Georgia -- 

A. That's correct. 

Q. -- a t  that time? And tell me again when that 

gas. 

A. The Last day of rent in Lawrenceville was 

Tune 30th. 

Q. md you moved -- Now moved to Orlando to save 

axpenses? 

A .  That's correct, 

Q. Okay. And explain to me how they save 

expenses by moving to Orlando. 

in A .  First of all, the -- the rent i n  -- 
Lawrenceville was excessive, beyond the needs of NOW at 

the time. 

didn't need the space. 

And we had let a number of employees go, so we 

And so we -- in -- in -- in an 

..I 
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i f for t  to -- to cut  costs  and to continue operating and 

;erving the customers, we rented space, joint sharing 

;pace, w i t h  a -- a company called Veranet. 

Q .  And Veranet is an affiliate on 

Siznessonline. ccm? 

MR. WRIGHT: Object to the form. 

MR.  MEYERS: Excuse me. Nr. Wright, are you 

kfending  the deposition of Now? 

MR. WRIGHT: No. I'm certainly entitled to 

2bject to the form of the question. 

MR. MEYERS: 1 don' t think you are. 

M R .  W I G H T :  Well -- 
MR. MEYERS: I'm -- 
MR. WRIGHT: -- I -- 
MR. MEXERS: -- not -- 
MR. WRIGHT: -- objected. 

MR. JXEXERS: -- deposing your witness. I 

mean, one lawyer ought to be asserting objections to the 

question. 

whatever objections you want -- 
Is it your position that you can assert 

MR. WRIGHT; Y e a h .  

MR. MEYERS: -- to the questions asked? 

MR. WRIGHT: Y e s .  

Q .  (By M r a  Meyers) A l l  right. In any event, you 

can answer the westion. 
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MS. SHaFFER: I'll object to form. 

MR. MEYERS: Can you read back the question? 

remder  what it is. 

Q .  (By Mr. Meyers) Is Veranet an a f f i l i a t e  of 

siznessonline. com? 

MS. SHAFFER: I object to form. 

A .  And 1 don't know either -- I mean, I -- I 
lon't know what the relationship between the name Veranet 

md Biznessonline.com is. 

Q. [By M r .  Meyers) Do you know who the officers 

D f  Veranet are? 

MS. SHAFFER: 1 object to fom. 

The two people that I have dealt with i s  -- A ,  

Kenny Baritz I 'know is the C W ,  and -- and the vice 

?resident of sales and marketing is Steve Roberts. 

That's -- that's the only two people I: h o w  that are 

officers , 

Q. (By m. Meyers) Of Veranet? 

A .  (Witness nods head affirmatively.) 

Q. And is Ken Baritz, to your knowledge, an 

officer of Biznessonline.com? 

A.  I don't -- I don't know the difference between 

those t w o  companies. 

Q ,  O k a y -  So to you, Veranet and Biznessonline 

are one and the  same -- 

I 
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A. Yes. 

Q. -- company? And Now Communications leases 

:pace from Veranet? 

A .  No, the -- the invoice comes from 
3izr iess~nl ine  .com. 

Q. Is there a lease? 

A .  It is a sentices agreement, yes. 

Q. There is a services agrement between Now 

Zommunications and Biznessonline.com? 

A .  

Q. 
A. 

notice of 

Yes .  

Was that produced to me? 

Well, it wasn't asked of me. I: don't know. 

MR. MEXERS: Okay. Do you have a copy of the 

Do you know? 

deposition? 

MS. SHAFFER: I did not bring it with me, no. 

MR. MEXERS: Does anybody have it on them? 

THE WITNESS: I: don't have it. 1 know what it 

said. 

MR. MEYERS: Okay. Well., I will get it at the  

break. 

Q. 
notice of 

(By M r .  Meyers) Okay. B u t  did you review a 

deposition that  I served on behalf of BellSouth 

to Mow Comnica t ions?  

A. Y e s .  

Q. Okay. Did you review that deposition notice? 

Sherry Purvis, CSR - (601) 605-0229 
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hlhy I don't remember seeing that statement. 

not in there. Maybe you were making it up, and I -- I 
Maybe it's 

asn't anticipating being asked questions that are made 

p.  So I would -- I: thought we were dealing in good 
aith, so I -- I'll have to be more careful in -- in 

istening to your question. 

. I don't k n o w  who Now Acquisition Corporation 

.s. If there is a statement in that  petition to the  

lississippi Public Service Commission, I should remember 

.t, but I don't. 

Q. Okay. Are you familiar with an asset purchase 

Lgreement between MCG or its designee and the debtor to 

iurchase the assets of the  debtor that was filed.with the 

Dankruptcy cour t ?  

A. Yes, 

Q. Do you know whether that asset purchase 

agreement has ever been signed? 

A.  It was attached to the -- to the petition that 

we filed, and whether it's been signed or not, I don't -- 
T don't know. 

Q. But the version that was filed with what you 

called the petition -- it was a motion -- has that 
version changed since it was filed with the bankruptcy 

court ,  or is that s t i l l  the working document? 

A .  I think that's still the working document. 
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Dther things, like MCI Neighborhood and things tha t  -- 
that other companies were doing to -- decided that  

customers that they never wanted to serve before they 

ought to be serving. 

guess, or whitevex.  

target prepaid customers as a -- a type of customer that 

they would Like to serve. 

So nobody else would serve them, I 

That -- so they began to go and 

So customer loss has accelerated over what it 

had been in the -- since inception of the industry, 

though the value of the company was -- was -- it was ham3 

t o  determine. 

continued operation of the company, and how it was best 

structured in going forward. 

that -- that selling to MCG or its designee was the thing 

to do. 

So the main -- main concern was the 

And so we determined 

Q. Was the initial offer by MCG or its designee 

4,6 million dollars? 

A .  I don’t recall what the  -- what the initial 
of fe r  w a s ,  but it was something to t ha t  effect. 

D i d  you attempt to negotiate a higher price? Q. 

A.  Yes. We -- we -- yeah, we did not accept the 

offer right of€ without -- without thinking about it. 
Being in the industry, I -- I knew that  -- 

t h a t  there was not a -- a -- a market for  -- for  Now 

Communications in t o t a l .  I knew that because I know the - 
Sherry Purvis, CSR - (601) 6 0 5 - 0 2 2 9  
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industry. 

%bout $33,000 in  advertising to -- to prove what I 
already knew. 

what -- what values other companies could do in the 

inclustry . 

I knew that before we were required to spend 

I h o w  what the value of the company -- 

md so to sell. the company with -- with the 

secured creditor being satisfied, and -- and the  

opportunity to continue on i n  t h e  business was -- was the  

best deal that was out there. 

Q. Okay. B u t  to answer my question, they offered 

around 4 . 6  million? That's what you stated. 

A .  No -- 
Q. I'm -- 
A .  

Q n  

...I I -- 
-- asking did you try to get a higher price 

f r o m  MCG or its designee? 

MS. S W F E R :  I object.  He already answered 

that. 

MR. MEYERS: He didn't answer it. 

A.  I -- I -- 
MS. SHAFFER: He -- 

A .  -- believe -- 
MS SHAFFER: -- did. 

A .  -- I did. I don't -- I don't recall -- I -- 
the -- the sequence of events on how the price -- came to 

Sherry Purvis, CSR - (601) 6 0 5 - 0 2 2 9  
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L t .  

:he -- the 4 . 6  million because it was -- it would have 
3een good to get  more, but -- but that is a -- a -- 

p o d  price. 

And, of -- of course, I didn't -- didn't jump on 

a 

Q. ( B y  M r .  Meyers) Did you ever counter offer 

for a higher price? 

A .  I don't reca l l .  

Q. Were you the one negotiating with MCG or its 

jesignee, or was it somebody else at Now? 
A .  NO, it Was -- it was -- it was me. Like I 

say, we had -- we were generally in -- in meetings with 
the -- the t w o  other principals of Now, but it was -- i t  

was primarily me. 

Q. Okay. And you understood that this 4,6 

nillion wouldn't be cash coming in? 

D €  their debt, correct? 

It was a credit bid 

A .  

Q. Okay. And so you understood there would be 

Well, it was basically a -- a -- a wash, yes.  

little, if anything, for  unsecured creditors if this sale 

was approved, correct?  

A .  That's correct. 

Q. Did you attempt t o  have them leave some money 

behind f o r  unsecured creditors? 

A. Again, I would have to look at that asset 

purchase agreement to see if there's -- is any provision 
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for the post-petition creditors. 

Q .  Okay. But let's talk about pre-petition 

creditors. There's million of dollars in claims asserted 

against Now, correct? 

A ,  There is a -- a -- primarily BellSouth. 

Q. But there are other creditors that have filed 

claims against Now f o r  pre-petition debts? 

A .  Yes,' but I don't think it's millions of 

dollars, though. I don't -- but, anyway, it is what it 

is * 

Q. Did you attempt to get MCG to leave any money 

f o r  those unsecured creditors? 

A ,  I don't recall discussing that, but I -- but 

it w a s  my thought, I guess, at the time that -- that if 
any of those pre-petition creditors'-- i f  they were to 

continue to do business with Now or -- or the new Now, 
. .  

that -- t h a t  thuse -- that -- tha t  they -- a so lu t ion  

would have to be worked out between the  -- the -- the 

buyer and -- and those creditors. 

Q. Do you recall testi€ying in this bankruptcy 

case? 

A .  Y e s .  

Q. Do you recall testifying regarding your 

efforts to market the assets of the company? 

A. Yes .  

Sherry Purvis, CSR - {601) 6 0 5 - 0 2 2 9  
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A .  -- bought. Excuse me. 

Q. Okay. Cora l  Bay Financial? 

A. That was a -- a company that Now 
Iommunications purchased a t  the same time it  bought Gulf 

Ioast  Communications or the  acsets of Gulf Coast 

"municat ions.  

Q. Eureka? 

A .  Eureka? 

Q. I don't havex". T don't h o w .  

A. I have no idea who that is. 

Q. Gillette Global Network? 

A .  Never heard of- them. 

Q. Okay. Has the debtor assumed the Verizon 

zontract yet? 

A .  I don't know. 

We -- we continue to -- yes, I think so, 

Did you pay their pre-petition claim in 

I -- I think we have assumed a 

=ontract. 

Q. 

mmection with that? 

A .  I think so. 

Q. Do you b o w  if that was approved by the 

bankruptcy court? 

A .  Excuse me? 

Q. Do you know if that was approved by the 

bankruptcy court? 

A .  I'm not s u r e  it's been assumed. 1 think it's 

Sherry Purvis, CSR - (601) 605-0229 
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(Exhibit 4 marked €or identification-) 

Q. (By M y .  Meyers) A l l  right. This will be 

No. 5 ,  and i t ' s  Bates s t . ampedMCG 16579 through 581. 

And, again, I think I told you this,  but that Bates stamp 

means thaL Mr. Wright's l a w  firm produced that  on behalf 

of MCG or MCG produced that ,  presumably Mr. Wright's firm 

made the stamp. 

All right, This is a fax  of a settlement and 

release agreement, correct? 

A .  Uh-huh. 

Q. And it appears that this agreement -- this fax 
is dated May 6th, correct, and the settlement and release 

is between Now and some entities called D i r e c t  General 

Insurance, Direct  Insurance, Direct G e n e r a l  Insurance 

Agency, various corporations with that type name. Do you 

see that? 

A.  Uh-huh. 

Q. Has t h i s  agreement been executed? 

A .  Yes. 

Q. Okay. And pursuant to t h i s  agreement, you 

received -- your company received $30,000? 

A .  Correct. 

Q -  what w a s  the dispute that led to this 

settlement agreement? 

A .  D i r e c t  General is a collection agent for Now 
I - .  

Sherry Purvis, CSR - (601) 6 0 5 - 0 2 2 9  
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1 1 
I note at F i r s t  Bank" collateralized by a "Homisco switch 

f o r  some $120,000.'f Is that what you referred to -- I 
think you testif ied about a F i r s t  Bank debt: of 1 0 0 , 0 0 0  

for a purchase of a telephone system? 

A .  T h a t  -- that's the same debt. 

Q . Okay. And that d&t ' s being paid currently by 

the debtor? 

A .  Yes. 

Q: Okay, Then it says, "The generator is leased 

by NOW from my corporation, Associated Funding 

Corporation and I guarantee the note at RiverHills Bank 

i n  Vicksburg." Were you aware of that? 

A .  Y e s .  

Q. okay. So that is a debt that the debtor has 

to one of M r .  McGuffee's companies? 

A .  NO, it's a -- it's a lease. 1 don't -- I 
don't consider it a debt. It's a lease.  The generator 

is Leased. 

Q. The debtor has a lease with Associated 

Funding -- 
A .  Correct. 

e. -- where they make monthly payments f o r  the 

use of a generator? 

A. Correct. 

Q -  How much do they pay every month? 

Sherry Purvis, CSR - (601) 6 0 5 - 0 2 2 9  
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A .  2,500.  

Q. Okay. Is that currently s t i l l  being paid? 

A. Yes. 

Q .  Will the generator be purchased in the sale? 

33 you know?  

A. I don't h o w  if the decision's been made on 

c h a t  or not. 

Q. DO you expect the buyer to pick up that  lease 

d t h  Associated Funding? 

A .  I think the -- that the buyer needs it, of 

zourse, but whether they will or not, I don't know. B u t  

1 think they need it. It's a back-up generator when the 

electricity goes off. 

Q. Do you have an ownership interest in 

Associated Funding? 

' A. NO.. 

Q. ' Just m, McGuffee's company? 

A .  Yes. 

Q. Do you know if the debtor has any other 

relationship with Associated Funding Corporation? 

A .  Other than th i s?  

Q. Y e s .  

A. M r .  McGuffee has some of his stock in Now 

Communications in the name of Associated Funding, but 

there's no -- no other debt that I ' m  -- I'm aware. 

Sherry Purvis, CSR - (601) 6 0 5 - 0 2 2 9  
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Q -  It says, ' I . .  .and I guarantee the note at 

RiverHills Bank." Do you know how much that note is at 

RiverHills Bank? 

A ,  No. M r .  McGuffee, through Associated Funding 

arid his p e x s o n d  yclaranty, bought t h e  generator a d  - -  

and leased it to -- to Now. 

Q. Why didn't Now just buy it: directly? 

A.  Well, the -- I don't think Now could have 

borrowed the money. I don't think they could. This was 

the same mason why we -- we borrowed the money up here 

to -- to pay Exceleron. 
Q. How much did you say was borrowed to buy t h e  

generator, or did you say? 

A .  I -- I don't know. 

Q. Was it more than 100,000? 

A .  I don't know. 

Q. And i t  says that ''Jim has said he cannot use 

the generator and we have made arrangements to deliver 

the generator to the agent from which it was purchased 

and they have agreed to..,sell it.'? 

that yet? 

Has the debtor done 

A. Yes .  That: -- that was done when we moved f rom 

Lawrenceville. 

Q. So the debtor no longer has the generator? 

A .  NO longer has possession of it, no. No -- no 
. 
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longer using it. 

Q .  All right. Then it goes on to t a l k  about 

personal leases on vehicles? 

A. Correct. 

Q .  And I th ink  you talked about those before. 

you h o w  whether the buyer will pick up those leases 

3r -- 
I -- 1 - -  A .  

Q .  -- notes? 
A .  -- don't remember what's listed in the 

DO 

agrement. 

no t  some. 

I think they were going to pick up some and 

Q. O k a y .  The last sentence of that paragraph 

s a y s ,  "In addition, L a r r y  and I guarantee a note at 

Bankcorpsouth in the  amount of $19,000 collateraled by 

the original LD switch that we bought back in . . . I  97." 

A .  That's a long distance- switch that -- that  we 

still om.  

Q. Does the debtor still make payments on it? 

A .  Yes. 

Q. Do you b o w  if the buyer is going to pick up 

that -- or is going to buy that switch? 
A. 1 don't know if that's listed on that  asset 

purchase agreement or not. 

Q .  Do you know whether they're going to pay the 
. . 

Sherry Purv i s ,  CSR - (601) 605-0229 
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Q. Okay. The letter says that on June 9th, NOW 

paid the  second of 12 installments to cure the payments 

and monthly deposits due Help Desk Now. What does that  

mean -- "cure"? Is there a de€ault? 

A .  No. Help Desk Now provides t h e  call center 

service to -- to Now, and -- and we were behind with 

our -- with our  payroll to them -- paid them. 

so they allowed us to catch up on 12 installments. 

And -- and 

Q. Is what you wewe behind -- are you talking 

about what you were behind when you filed the -- 
A .  Yes. 

Q. -- bankruptcy? So since the bankruptcy, 

you've been paying down the pre-petition bankruptcy -- 
A. Yes. That's correct. Yes. We had to in 

order to continue to have our phones answered. 

Q. Okay, But you understand -- I think you even 

stated before -- that: the debtor is not supposed to pay 

its pre-petltian debts in bankruptcy, right? 

A ,  No, if it's -- if it's a contract and -- I 
think you can. 

Q. Okay. Now I'm going to give you -- I don't 
have copies of these. These are documents that were 

produced by Bizonline, Okay. And 1. don't have copies of 

them. 

We m a y  have to copy these afterwards, 

In f a c t ,  I don't even know if 1 have any copies. 

I don't know if 

Sherry Purvis, CSR - (601) 605-0229 
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I .  " ' '' 1 

have an opinion as to what the value was on the petition 

date? 

A. Y e a h ,  I think the value on liquidation date 

for the company was anywhere from maybe 150 to $250 per 

customer thereabouts. 

Q .  So you did an analysis of the collateral  based 

on, sort o f ,  in terms of customers, as a multiple of the 

number of customers? 

A .  

Q. 

That is -- t ha t  is one way we did it, yeah. 

Did that liquidation -- you said it was 150 to 

250 per customer? 

A .  Yes .  

Q. Does that include -- I mean, is that -- 

what -- is that MCG's view of the limidation value of 

all of its collateral or just receivables? 

A .  Of the entire company. 

Q. O k a y .  And how many customers did Now have on 

the date of filing of the bankruptcy? 

A .  Approximately 3 3 , 5 0 0 .  

Q. H e l p  me with my math. Is that roughly 

$4,000,000 -- no -- r guess, $6,000,000 was what you 

viewed as the Liquidation value? 

A .  I would say mywhere between -- you know, 

theoretically that  -- tha t  banned with what I talked 

about i n  t e m  of the valuation theoretically. 
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MR. WRIGHT: B u t  he gave you a range. I don't 

w a n t  you to -- 
MR. MEYERS: I -- 
MR. WRIGHT: -- necessarily -- 
MR. MEYERS: -- understand. 
MR. WRIGHT: -- p in  him down t o  $6,000,000 or 

whatever. 

Q. (By M r .  Meyers) And this was j u s t  MCG'S view 

of the liquidation value of -- 
MR, WRIGHT: That's -- 

Q -  (By M r .  Meyers) -- the -- 

M R .  WRIGHT: -- a l l  -- 

Q. ( B y  M r .  Meyers) -- company -- 
MR.  WRIGHT: -- it is. 

Q ,  (By Mr. Meyers) -- as of the  petition date, 

in their view, w a s  150 to 250 per customer at 33,000 

customers? 

A .  For the enterprise, yeah. 

Q. Okay. Which is probably somewhere in the -- 
if we had a calculator, we'd know -- but somewhere in the 

4 to 6 ,  5 to $7,000,000 range, somewhere like that? 

A. Correct. 

Q. Where would that value come from? Was tha t  

receivables, inventory, equipment, intellectual property? 

Where did you see getting that 4 or 5 or $6,000,000? 
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A. Mainly from the underlying revenues and profit 

earnings power o f f  the customer base. 

Q. Well, but we were ta lking about a liquidation 

value. Is this really a going concern valuation that you 

had? 

A. Absolutely. 

Q. Okay. So let me back up, and maybe we're 

I don't want: t o  trick you here. using terms of a r t .  

Liquidation value -- when I say "Liquidation value," I 
mean company the stops operating. It's closed, and it 

starts collecting receivables, selling inventory, selling 

equipment, selling intellectual property, selling its 

customer lists, okay, selling its assets, s o r t  of 

piecemeal. 

A going concern valuation -- when I use that 

term, I would mean selling a business in place with its 

customers and s o r t  of a seamless interruption. Based.on 

that, is p u r  evaluation that you just  gave me -- is that 

really what you had as a -- 
A .  That's -- 
Q. -- going -- 

A .  

Q .  -- concern? 

A .  -- going concern. 
Q .  Okay. And that was as of the petition date? 

a -- -- 
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A .  vh-huh. 

Q -  All right. Now using that term "going concern 

value," do you have an opinion now as to what the going 

concern value is of Now Communications? 

MR. WRfGHT: Right now? 

MR, MEYERS; Yeah, right now. 

A .  I would still use the same general -- general 
prow of 150 to 250 range. 

Q. (By M r .  Meyers) Okay. But how many customers 

does Now have? 

A .  Approximately 25,000.  

Q. Okay. So you would view the going concern 

value to be less because the customer base has dropped? 

A .  Correct. 

Q. Now based on what I said as liquidation value, 

did MCG undertake any analysis of liquidation value of 

the company if it j u s t  had to -- if it closed down and 

had to se l l  o f f  i t s  assets? 

A. No, I don't think so. 

Q. They've never really undertaken that type of 

an analysis, to your knowledge? 

A. I ' m  not aware of a liquidation -- no, I don't 
think that we've done a liquidation value t h a t  didn't 

include the value of the  customers. 

Q. Okay. Well, when you say "value of the 
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A .  I don't know t h a t  I've said that there's -- 
no, I -- I don't recall. 

Q .  If you did, what would you have been referring 

to? 

A .  I -- I really don't -- I -- I don't -- I -- I 
don't recall telling anybody that there is upside beyond 

the 4.7 million dollars. 

Q. Okay. Why doesn't Now Acquisition C o r p .  just 

make a direct offer to purchase the assets from the 

debtor? Why is it structured as your designee? 

M R .  WRIGHT: Object to -- 
I don't -- 
MR. WRIGHT: -- form. 

-- I don't know.  

M R .  WRIGHT: To the extent it  invades 

attorney-client privilege, 1 would instruct the witness 

not to answer. 

Q. (By M r .  Meyers) Do you expect that by 

October 1 when we have the hearing that you will be able 

to inform the court of who the purchaser of the  assets 

is, be it MCG or some other entity? 

A.  Yes. 

Q .  W h a t  will need to happen between now and then 

for you to know who that person is? 

A. Negotiations f o r  the sale of the assets and 

Sherry Purvis, CSR - (601) 605-0229 
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t -- and a -- and a series of, I guess, operational, 

:egulatory issues would need to be addressed, 1 guess. 

Q. And when you say “negotiation fo r  the sale of 

:he assets,” you m e a n  negotiation between MCC and some 

Iesignee? 

A. Correct. 

Q. And right now the only negotiations that 

!ou‘re aware of that  are ongoing are with Now Acquisition 

‘orp . ? 

A .  The only discussions for the potential sale 

Ire with Now Acquisition. 

Q. B u t  there‘s no agreement yet between MCG and 

inybody to flip these assets? 

MR. WRIGHT: Object t o  form. 

MCE has not negotiated with Now Acquisition A .  

Zorp. for the  purchase price from MCG. 

Q. {By M r .  Meyers) Have any documents been 

circulated, term sheets or asset purchase agreements 

between MCG and Now Acquisition C o r p . ?  

A. No. 

Q -  

A .  N o t  that I’m aware o f .  

Q. 

Has anybody drafted any yet? 

Will one be drafted and -- will one have been 

drafted by October I? 

A .  You know, I don’t know the answer to t h a t .  

Sherry Purvis, CSR - (601) 6 0 5 - 0 2 2 9  
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Q .  Are you aware of any other  loans MCG has where 

MCG guaranties the debts of its borrower, any debts of 

its  borrower? 

A .  I'm aware in one situation where MCG 

guaranties an obligation of a borrower or -- or has a 
limited -- a limited kind of guaranty. I don't know what 

the right word for it is. And I could -- allowed to t a l k  

about it -- but there's -- I'm aware of one situation 

where MCG has limited guaranty on behalf of a -- an 
investment company, a portfolio cowany. 

Q -  Okay. O u t  of how many loans that you are 

familiar with? 

A. I manage between 10 and -- I don't k n o w  -- 
15, ballpark, investments, and I'm aware of one that -- 

o€ those 15 that I do. 

Q. Okay. You're familiar with the asset purchase 

agreement that's been filed w i t h  the court? 

A. Y e s .  

Q. I think last time we talked about whether that 

agreement had been executed since the last deposition, 

which was probably t hee  and a half, four weeks ago. 

Have you determined whether that asset purchase agreement 

o r  any asset purchase agreement has been executed? 

A ,  I have not. 

Q. Have you seen any other drafts since that 

Sherry Purvis, CSR - (601) 4 0 5 - 0 2 2 9  
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capital through the repayment of the obligation of MeG. 

Q. And what about I'plus upside in the asset?" 

How would MeG have an ups~de in the asset? 

A. 	 Through equity ownership. 

Q. 	 In Bizonline? 

A. 	 Correct. 

Q. Okay. But not because Bizonline would pay 

more than 4.6 mdllion for ~he asset? 

A. 	 Correct. 

Q. But you don I t 1q'low what they're going to pay 

for the asset right now? 

A. 	 Correct. 

Q. 	 And it could be: more or could be less than 

4.6 	million? 

MR. WRIGHT: Object to form. 

A. 	 You're asking m~ to speculate. 

Q. (By Mr. Meyers) Well, do you know for certain 

that it wonlt be more than!4.6 million? 

A. 	 No. I don I t kno.,.. for certain. 

(Exhibit 11 marked for identification.) 

Q. (By Mr. Meyers) Exhibit 11 is MeG 12168 

through 12171. a letter frOm Mr. Wright to MS. Shaffer, 

which was cc'd on to you ~d Mr. Gavillet and other 

people. Have you ever see~ this letter before? 

A. 	 (Examining. ) I; don I t remember it, but I see 

Sherry Purvis, ¢SR - (601) 605-0229 
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could provide those services? 

MR. WRIGHT: Object: to form. 

A. Is who? 

Q. (By M r .  Meyers) Essex Acquisition C o r p .  

A .  I don't believe Essex Acquisition C o r p .  is a 

wholesaler. 

Q. You stated t ha t  that's -- that wholesaling is 
one method that the buyer could get  BellSouth's services. 

But  you don't -- 

A .  Correct. 

Q. -- but you don't know any wholesalers that 

have the ability to do that? 

A. I'm not -- do I h o w  of any? 

Q. Y e s .  

A .  Yes. 

Q. Who? 

A .  Z-Tel, 

Q. 

A .  I'm not aware of others. 

Q .  Do you know whether it's legal for Z-Tel to 

Do you know anybody else? 

wholesale BellSouth services to the buyer? 

MR. WRIGHT: Object to form- 

A .  I don't know. 
Q. (By Mr. Meyers) Explain to me what the 

harvest approach is. 

Sherry Purv i s ,  CSR - (601.) 605-0229 
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- ~~ 

A .  Harvest? In what context? 

Q. In the context of Now Communications and the 

7ossibl.e sale of its assets. 

A .  You 'd  have to give me more information. I 

don't understand the question. 

Q. You don't recall that term being used -- the 
mrd 4'harvest" being used in connection with strategizing 

regarding this purchase? 

MR. WRIGHT: Object to form. 

I recall harvest being used when describing A .  

dhat BellSouth's doing to the Now customer base -- 
harvesting the customers. I recall that. 

Q, (By M r .  Meyers) Okay. Do you recall it in 

any other connection besides what BellSouth is doing to 

Now's customers? 

A .  You -- if you have something you'd l i k e  me to 

look at to put it in context, I'll be glad to talk about 

it. 

Q. But absent that, you don't have any 

recollection? 

A .  I think harvest is a word that's been used i n  

l o t s  of different ways. 

MR. WRIGHT: And l e t  me j u s t  say that to the 

extent that  it has been used, if it's been used with his 

attorneys, that is not discoverable. 
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MR. MEYERS; I understand if it's privileged, 

it's not discoverable. 

MR. WRIGHT: Okay. 

Q. (By M r .  Meyers) Has the word "harvest" been 

used i n  connection with having another entity get an 

interconnection agreement with BellSouth, and then have 

new customers S~QTI  up with that  entity while old Now 

customers slowly go away? 

MR. WRIGHT: Object to € o m .  

Q. (By Mr. Meyers) Would tha t  be 'the harvest 

approach? 

MR. WRIGHT: Same objection. 

A ,  If you have something you w a n t  me to look at, 

I will, 

Q -  (By M r .  Meyers) But absent that, the answer 

is you don't h o w ?  

A . 1 '  I don't know where you're getting that 

informathon. I'd like to see what -- what we're ta lking 

about. i , 
I 

Q. Well, I'm just asking you the question. 

A .  What -- what's your question? 
MR. MEYERS: You w a n t  to read the question 

back? 

(Record read. 1 

MR. WRIGHT: Same objection, 

Sherry Purvis ,  CSR - ( 6 0 1 )  605-0229  
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A .  And -- and -- and -- are you asking is that a 
definition of ham -- what is your -- what's your 
question then? 

Q .  (By M r .  Meyers) Have you referred to that 

concept as the harvest approach? 

A .  I -- 

MR. WRIGHT: Same -- 
A .  -- don't know -- 

MR. WRIGHT: -- objection. 
A .  -- i f  I've referred to it. 

Q. (w J!Ir. Meyers) Have you heard it referred to 

as the harvest approach? 

MR. WRIGHT: Same objection. 

A .  1 don't know if I've heard that outside of 

discussions with my attorney or not. 

Q. (By M r .  Meyers) Are you aware that the debtor 

files monthly operating reports with the United States 

Trustee? 

A. 

familiar with. 

That's a part of the process that I'm not very 

Q. Have you seen any of those reports? 

A .  No, sir. 

Q .  

A. No -- weI1, I: don't know that answer. 

Q. Who at MCG may have seen them? 

Has anybody at MCG seen those reports? 

Sherry Purvis, CSR - I6011 6 0 5 - 0 2 2 9  
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MR. WRIGHT: Object to form. 

A .  It says what it says. I can't add anything to 

h a t  it says. 

(Exhibit 1 5  marked fo r  identification. } 

Q. {By M r .  Meyers) Exhibit 15, MCG 10109 to 

10111 -- have you ever seen this before? 

A.  (Examining.) This looks like correspondence 

between attorneys to me. 

Q. Well, it looks like it's between M r .  Gavillet 

and you. 

produced, did you? 

You did not know tha t  document had been 

A .  Oh, I -- I assume everything's been produced. 

Q. Have you seen this before? 

A .  Yeah, I've seen it before. Yes. 

Q .  Does this refresh your recollection about ever 

hearing about the harvest approach? 

A .  You know, harvest means a lot of things. 

Q. Yes, it does. What does it mean now that 

you've refreshed your recollection by reading this 

document? 

A. Let me read it. (Examining. 1 Oh, it means 

whatever is described in this letter. 

Q. Have there ever been discussions about getting 

another company with certification with BellSouth for an 
interconnection agreement with SellSouth and then signing 

Sherry "is, CSR - (601) 605-0229 
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~p new customers through that, rather than shifting a l l  

the Now customers? 

A.  Say that again. 

Q. O k a y .  Has there been a strategy that's been 

iiiscussed where a Biz affiliate would get an 

interconnection agreement or has an interconnection 

2gseement with BellSouth and new customers would be 

signed up to that interconnection agreement and the old 

Now customers would j u s t  be allowed to fall o f f ,  rather 

than transferring them over? 

MR. WRIGHT: To the  extent that discussion was 

with non-lawyers. 

A .  You know, I think that discussion has -- has 
been part of all kind of option analysis. 

Q. (E3y M r .  Meyers) Are you s t i l l  looking at tha t  

option? 

A .  I think we're looking at all options 

presently. 

(mibit 16 marked for  identification.) 

Q. (By M r .  Meyers) It's Exhibit 16, MCG 10526. 

Have you seen this before? 

A. (Examining.) Yes, I've seen it. 

Q. Okay. Your e-mail in the middle to 

M r .  Gavillet dated June 3rd says "Here is one f i n a l ,  last 

contingency plan f o r  dealing with B e l l ,  if they do not 

Sherry Purvis, CSR - (601) 605-0229 
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play ball. We g e t  our certs" -- 
COURT REPORTER: Slow down. 

Q. (By M r .  Meyers) "We get our certs and our 

interconnects. W e  place all new customers (new sales) on 

our interconnect and leave all old customers on the now 

interconnect. With a 6 t o  8 month customer life, it 

won't take very long before the majority of new customers 

are on our new interconnect (with no cure) and the old 

interconnect dwindles to a very much lower, and stable 

customer base. We stay in bankruptcy until such time as 

the  base has dwindled, or forever for t h a t  matter, a l l  to 

avoid the extorsion o f  bell." Do you recall writing that 

€ ? - K L d l ?  

A.  Y e a h ,  and, look, there's the  word "extortion" 

that you've been looking f o r ,  correct? So I stand 

corrected, I have used the word "extortion, 'I right or 

wrong. So do you have a question? 

Q .  Is this the harvest approach? 

A .  Well, I don't know if you'd ca l l  it the 

harvest approach. 

Q. Have you ever referred to this as the harvest 

approach? 

A ,  I think it's been referred to as the harvest 

approach. 

a .  Okay. Who is Mary Cotturo? 

Sherry Purvis, CSR - (601) 605-0229 
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A. No, between 192 and '94, while I was 

MCr put me through the Kellogg management 

program. 

O. And you've been -- and after you left 

MCr, can you tell me wh~t companies you've 

worked for? 

A. I worked for a company called U.s. 

Network. I worked for a company called 

alternately, Coroorn, the company that bought 

U.s. Network. r worked for a company called 

Vertex Broadband. And then I consulted for a 

little while for a company called Universal 

Access, and I ultimately joined them, and then 

I joined Bi~nessonline. 

O. When did you join Bi~ssonline? 

A. In October of 2,002. 

Q. What is the business of -- the primary 

business of BiznessOnline? 

A. providing telecommunications services. 

Q. Are they a CLAC? 

A. ltls actually the parent -- the 

certified company -- tbe principal certified 

company is actually ES$ex AcquiSition 

Corporation. 

Q. Are there any other principal operating 



5 

10 

15 

20 

25 

19 

1 

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

lEi 

17 

18 

19 

21 

22 

23 

24 

know the date. 

Q. Okay. 

A. When did they file? 

Q. March 4th. 

A. It may be Q~ound that date -­

Q. Around 

A. '- - but I don't reoall. 

Q. Around which date? 

A. When you asked May, it may be around 

May, but I don't reoall. 

O. Is it your understanding that Now 

Acquisition Corp. is go!ng to purchase the 

assets of Now? 

A. No. 

Q. What is your understanding regarding 

who will purchase the a~sets of Now? 

A. My understanding is that MCG will. 

Q. And then, is it your understanding that 

Now Acquisition Corp. w~ll purchase those 

assets from MCG? 

A. It may. 

Q. And have you entered into any agreement 

with MeG regarding the :terms of that purohase 

from MeG? 

A. No. 
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Q. Have there been discussions regarding 

the terms for t ha t  purchase? 

A.  N o t  specif ic  discussions, no. 

Q. General discussions? 

A. That's the reason why we've worked with 

MCG was the opportunity. 

Q -  At what point will an agreement between 

MCG and Now Acquisition Corp, be negotiated? 

MR. WRTGH": Object to from. 

BY THE WITNESS: 

A. You know, in the future. I don't have 

a deadline. 

Q. Before October I? 

XR. WRIGHT: Object to form. 

BY THE WSTNE SS : 

A .  I'm not sure. 

Q .  Do you know how much Now Acquiaition 
. .  

Corp. will be willing to pay for those assets? 

A. NQ . 
Q. Do you know whether they will pay more 

than $ 4 . 6  million f o r  those assets? 

A. No, I don't know. 

Q. So, it's possible that they'll pay more 

than $ 4 . 6  million? 

MR. WRIGHT: Object to form. 
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BY THE WITNESS: 

A. It I s possible. 

Q. Do you have an opinion a6 to what the 

value is of the assets that MCG is seeking to 

purchase from Now? 

A.  N o t  at t h i s  time. 

0. Do you know if Mr, Baritz has expressed 

any opinion as to the  value of those assets? 

A .  He may have. I don't r e c a l l .  

Q. Do you know whether Mr. Patton has 

expressed any opinion a8 to che value of those 

assets? 

A. I don t recall, 

Q. Do you ever get involved in t h e  

valuation of companies or asseta that 

BiznessOnline is considering purchasing? 

A.  Sometimes. 

Q. Isn't it t r u e ,  in the telecom industry 

that, often, the assets are valued by a 

multiple of customers? 

IbR, WRIGHT: By - -  by what? I'm sor ry .  

MR. MEYBRS: A multiple. 

BY THE WITNESS: 

A. Isn't it true t h a t  in - -  there are many 

ways to value customer bases. That may be one 
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P .  By all of the assetB of EEcsex? 

A .  I'm not sure. 

Q. Does MCG have a lien on t h e  assets of 

4 

Essex? 

A. I believe they do. 

0. Do you k n o w  who is senior as between 

MCG and R - -  and whatever you stated? 

KR. WRIQHT: Object to form. 

BY THE WITNBSS: 

A.  Yeah. I'm not sure. RFC is what I 

stated. 

Q .  RFC? Okay. 

Did BiznessOnline consider making a 

direct  bid for the assets of Now, rather than 

purchasing from .MCG? 

A .  I don't recall. 

Q -  Would you have been involved in those 

discussions if BiznessOnline had discussions 

about that possible course of action? 

A. Not necessarily. 

Q. Who is the main decision-maker for 

BiznessOnline? 

A,  Mr. Baritz. 

Q. Were you involved i n  the 

decision-making process regarding the move of 
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t h e  employees from Lawrenceville to Orlando? 

A. Involved in the  decision-making 

process? What do you mean by that? 

Q. Well, 1 guess I'm trying to find out 

whose idea it was and who all had to agree f o r  

it to happen. 1 mean, obviously, they share 

space wi th  your company down there,  so I would 

think that they didn't show up overnight. 

A.  Sure.  

Q. You must have consented to it. How did 

t h a t  all come about? 

A. Well, what I'm aware of is t h a t  

Mr. Seab had an objective to reduce his cash 

burn  as quickly  as possible. 

significant lease in Georgia that was costing 

him a great deal of money. And, as you know, a 

company in the position of Now in bankruptcy 

often has few options, in terms of finding a 

landlord or other space. And in discussions 

with Mr. Seab, because w e  had a fair amount of 

space available, we made available space for  

some of his employees. 

He had a very 

Q. Does Now pay rent to BiznessOnline or 

one of its affiliates for sharing space? 

A .  I'm not sure. 
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Q -  Is there any lease between 

BiznessOnline or its a f f i l i a t e  and Now? 

A .  I don't recall if there's a lease. 

Q. You're aware of a transition services 

agreement between Eeaex Acquisition Corp. and 

the debtor? 

A .  A reciprocal services agreement? 

a .  Yeah, I'm sorry. 

A .  Yes - 
Q. A reciprocal services agreement. 

A. Yes, I am. 

Q. Okay. A r e  there any other agreements 

that you're aware of between Essex or any 

BiznessOnline affiliate and Now? 

A. No. 

Q. Have you ever re- - -  
A. There was an amendment to the 

, .  

reciprocal services agreement. 

Q. Okay. Have you reviewed the reciprocal 

services agreement as amended? 

A. Yes. 

Q. 

rent? 

Daee it provide for the payment of 

MR. WRIGHT: Object to form. 
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BY THE WITNESS: 

A .  I t h i n k  tha t  potentially, it does. 

Q- 
A .  I'm not sure of the exact date.  

Q. When d i d  the decision - -  when was the 

When did this move take place? 

decision made to move to Orlando? 

A. I don't know. 

Q. Would it be around April, you think? 

MR. WRIGNT: Object to form. I 

BY THE WITNESS: 

A.  I'm not sure of t he  exact date. 

Q. Well, how about t h e  - -  

A .  Probably - -  

Q. 
A. It's probably - -  within a month? I 

How about within a month? 

couldn't guess. 

Q -  Okay. What services, if any, does Now 

perform for Essex Acquisition Corp. or ics 

affiliates under the reciprocal services 

agreement? 

A. I'm not aware of any right now. 

Q. What services does BiznessOnline or its 

affiliates perfom f ~ l :  Now under the reciprocal 

services agreement? 

A. I believe to date, provisions have been 



2 8  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1 4  

15 

16 

17 

i a  

19 

20 

21 

22 

23 

24 

25 

__ ~- ~ 

made to assist Now in moving, and so, at the 

request of Mr. Seab, movers were identified. 

In addition, there are temporary 

employees that Mr. Seab has engaged and t h a t  

are located in t h e  Delray call center. 

And Mr. Seab and a couple of Now 

emplcryeea, X believe, have space in the  Orlanca 

center. , 

Q. O t h e r  than providing space f o r  the 

employeee, are there  any other  services being 

provided? And other than helping with t h e  

move, are there any other  services being 

provided by Gesex to Now? 

A .  Well, helped them w i t h  the move. 

Day-to-day, I think Mr. Seab pays for the call 

center employees. There's a - -  I believe t h a t  

Now is reselling long distance service under a 

Qwest agreement that we have. 

So, long distance, customer service, 

and, you how, anything else that, you know, he 

may, from time to time, you know, request;. 

Q. So, employees of BiznessOnline or Essex 

are providing the customer service mentioned 

for Now? 

A. I don't believe so. I believe there 
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13id to Purchase Sclected Assets 
Of 

NOW COMMUNKACTXONS 
Submittcd By 

MCG Finance Corporation 
Or i t s  Assigns 

1. Dcxriution or Assets io be Acquired. MCCr Fioanco Corporatioii ("MCG") hereby pruposcs to 
acquire (with the hull right of substitution and further assignment) all of awls and p r 0 p - t ~  rights of 
NOW Cammunications, Inc., and its subsidiaries (collectively, WOW'), wherever located, whether 
tangible or intangiblc dnd whethcr choste or inchoate {and specifically including ell custmm, 
accounts reccivable, 811 rehnd rights, all deposits, all cash belances, all procceds of B e  sale of any 
other asset, right, title or irrttrcd of NOW, all books and m d s ,  all customer lists, ajl intellwal 
property, all residual interests in as to which anottier parry also has an intetest, and ail claims and 
causes of action against third parties), none of the liabilitia olNOW, all frec and clear of any and 
all liens, cncnmbmces and rights and claims of third pa&s snd all in scardance with Section 363 of 
the U.S. Bankruptcy Code, except as fotlows: 

a. With respect to the amcss l ies for cuStomers (including the backlog of customers waiting for 
service), MCG only propses to acquire such customers as may be bansitimed io or chemise have 
sentice by anather licensod c d e r  prior to July 3 I ,  2003 (unlrss extended by MCG) and th6 
exclusive right to solicit such customers fix telecommunications services; and 

h. No asset is includcd in this uffcr to purchase to the extent that another party has a licn, 
ertcumbrance or Le  interest that is perfected and senior j t l  right under appticablc law to the Iicns of 
MCG and tho debtor in pcrssessirur; & 

c. MCG shall purchase ass& with known liens and mounts owhg to secund creditors as shown on 
Schcdule 1 hercto [ifany] and MCO assume5 the liability associated with such assets; 

d. No asw is included in this offer to Uu cxtent that such asset has bccn or is sold to mtbr 
purchaser with the cunseilt of MCU; S d  

d. No asset i s  included in this offer to thc extent that such asset i s  listed on Schedule 2 hewto (if any). 
e. MCG wiIL assume the contracts identified on Schedulc 2 subject to satisfactmy negOti~tion of the 

tenns and corrdjtions of such wntracts with the CoWactor, including cure amounfs liapplicable]. 
f. Upon the closing of this asset purchase agremmt on April 30,2003, MCG shall enter into nn 

Interim Operating Agreement with NOW for h e  provision of telecommunications servioes for the 
regulatory appmval pericd, B fonn of which is shown in Schedulc, 4. 

g. MCG shall establish a Liquidating'fmi4 for the Ilnsecured Credihk in an amounl of 8% o f  the 
Unsecur~d Creditor's Claim. The t a m s  and conditions of the Liquidating Trust we shown in 
Schcdulc s. /Is rhiv smart lo show ~ ~ ~ ~ r p e - n e ~ ~ l i a t i ~ i o r r l ,  

This propa l  also specifically i~~cludcs the right to iiSsunie (and to further assign) all of NOW'S rights, 
title and interest in and with respect to the Interconnect Agreements as to which NOW currently has 
rights and we listed on Schedulc 6 liereto (if my), subject to MCG's obligation to cure pre-pctith 
defaults in the payment of charges for service BS provided in such carrim's publidy filed t d f f s  and 
otherwise prospe~tively subject to the terms and conditions of such cm'er's publicly fdcd tariffs. 

This pff~psal aiso includes the right oIMC0 (or% assigncc) to commence immeddiately the transfer 
cmd re-provisioning of my Customers o f  NOW ta a Iiwnsed carrier. 



This proposal a l sa  includes the right of MCG (or its assignee) to exteod the date for rejection of any 
contracts of NOW byoiid July 31,2003 but not bcyond Sepkrnbcr 30, 2003, providcd that MCCj niust 
provide finmichg or othctwise assume responsibility For the payrncnt of thc contractual payments due 
undcr such contracts between April 3 1,2003 and Seprcmber, 2003. 

lThbproposof niso includes o cundifion that no telecommurricndons carrier services pmided by B d  
South be terminated, abanduned, rejected, shut down or ofhenuke transferred tu any otherpi& 
without the consen: of MCGpriDr to JuQ 31,2003, provided that MCG murtprovidrfinanchtg or 
vthenvLse ussum resporrsibiiwjor thepaynwnf OJrhc costs of such services ofler AprilJU, ZW3.j 

'Ihis proposal also include a requinmcnt that NOW 1) operate the businws in the qormal course until 
closing and 2) copperale with MCG (and its assignees), and to C8USC others to cooperate with MCG' 
(and its assignees), in a commercially reasonable manner to transfer (and td othemise facilitate the 
tran..fcr of) the acquircd Bssets as expeditiously as pssible. 

2. Coqsldtratioe to be PaM. In exchange for the above assets and rights, MCIG hereby proposes to credit 
bid 
S-." 
hereto. 

of its pie-petition claim and ~ I ' P  Finalicing, as further detailed tm Schcdule z 

M C t  00195 



Schedule 1 

.. . 

List of Included Assets with a known Licn and/or Liability 

Name '..tDescription-[ i Z G i j & - ~ i d c r i Z i ~  

MCG 00196 



Schedalc 2 

Other Excluded Assets 



Schedulc 3 

Assumed Contracts 

Informat ion 



Schedule 4 

Terms and Conditions of Interim Operating APrccmcnt 

MCG 00199 



Schedule S 

and Conditions of Unsccured Creditors Liquidating Trust 

-I-. . . ,. .... ....._ - -+ 

MCG OM00 MCG 00201 



Schedule 6 

-... 
Contact 
Information _,_ 

-.. 
-- 

Hell South Interconnect Agreements 

Cum (ne1 04' Additional 
Disputes) Information 

, .. -. -- ._ - 

-. 1 - L . -. 1-ALd_4_41.. - 

~~ -, 
Description 

I 

MCG 00201 



Schedule 7 

AlIocation of Purchase Price 

MCG hereby alhxatrrs the purchasc price set forth in the alhclled propnsd as follows: 

1. $-,,- for the custonrer bsse of NOW 
2. Sd'.- for the Physical Assets of NOW 

3. $-. fur 

for 4. s 
for - 5. $ - . .  

8 .  $ fQr 
9. s . for .._-. 

Ihe balarice of the purch&e price for the remaining assets. 

MCG 00202 
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Unknown 

From: 
Sent: 
To: 
Subjed: 

Ron Gavibt [ron@Dthenetwwks.ann] 
Tuesday, June 03,2003 f0:13 AM 
John pe#orr 
R E  Stream of Wughts 

wking on it nou.,.uo have E'L mu, we are going t o  draft off what Swidler does and f i l e  in 
our own name end use sepasate local counsel and keep Biz's name out of ft if possible 
since Essex has i t a  own financials so BS cannot easily connect the dots. 

Ron Gavillst 
Ph. 8 6 7 . 8 4 1 . 2 3 9 9  

. Fax: 847.441.2398 

---,-- Original Message----- 
From: John Patton Lrnailto:~gattonemcgcapltal.coml 
Sent: Tuesday, June 0 3 ,  2003 10:12 AM 
To: 'Ron Gavillet + 

Subject: RE: Stseam o€ thoughts 

so you are pbnna g e t  eaeex on of those, right? 
-----original Hessage----- 
From : Ron Gavi 3 l e t  [mailto:ron@ t henetworks. com] 
Sent: Tuesday, June 0 3 ,  2003 10:52 AH 
To: John P8tton 
Subject: RE: Stream of thoughts 
Too bad APA t w k  60 long ...... 
Ron Gavfllet 
Ph, 847,411.2399 
Fax: 847-441.2396 

----- Original Message----- 
From: John Patton [mailto: jpattonemcgcapital + &] 

To: 'Ron Gavillet' 
Subject: RE: Stream of thoughts 

tiouldd, coulda and shoulda. would ya! ---- -Original Message----- 
F'ram? Ron Cavillet ~mai1to:ronethenetKlrks. ~ o m ]  
Sent: 'hzesday, June 03, 2003 10:49 AM 
To: John Patton 
Cc: kenbaritz@yahoo.com 
Subject; RE: Stream of thoughta 
Great min ds.... I t o l d ' J h n y  and Thad that e a r l i e r  this morning when we Here talking about 
"le t t ing  the water out o€ the tub slowly" versus Mass migration that.atttacts attention; 
we may want t o  low profile the Bellsouth discussions and drag them out by never: closing 
them; on4 idea might also be t o  do an application in the name of Essex Acq. Simultaneously 
with the Now ACq. And keep Essex in t h e  background a8 a poseible uh~leshl8r to Now? 

Ron GaoiLlet 
Ph. 847.441.2399 
Fax: 847.441.2398 

- -- -- Original Message----- 
~ ~ o m :  John Patton [mailto: jpatton@mcgcapltal. ccaa] 
Sent: Tuesday, June 03, 2003 9:24 AM 
To: 'Ron Gavflfet ' 
Cc: kenbarit reyahoo. cam' 
Subject: RE; Stream a€ thoughts 

. Sent:  'Pueaday, June 03, 2003 9 : 5 2  AM 

1 
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Here is one f i n a l ,  l a s t  contingcncy plan for dealing w i t h  B e l l ,  if they do not play  ball: 

r ~ e  get our certs and our interconnects. 

mstomsr l i f e ,  i t  w o n t  take very long before t h e  majority of new custmers are on our  new 
ifiterconnect [with no cure) and the old intercomecct dwindles to a very much lower, and 
stsble customer base. We stay in bankruptcy u n t i l  such time as the base has dwindled, OX 
forever €or that matter, a l l  t Q  avoid the sxtorsion of bell. 

we place all new customers {new s a l e s ]  on our 
, interconnect and leave a l l  old CuStomefS on the ~ D W  interconnect. with a 6 - 8 month 

---_- Original Message----- 
pram: Ron Gavillet [mailto:ron@thenetworks-corn] 
Sent; Monday, June 02, 2003 ? : l o  PH 
To: John Patton 
Subject: Strew of thoughts 
JF, t h e  more y ~ u  think aMut the BS situation, ? ? v m  if W 4  went to Ztel f o r  3 mcnths, at a 
20% l ift  in COGS, assuming they did not  uack us for migration,cost, it  would etill cost 
$660K above where we are today. 

And I do not t h i n k  IDS is necessarily the answer here since they could be seeing a bit of 
exposure stepping into this. 

I am thinking If  the discussions with 9s result i n  a significant Fnerease in cure cost 
above the SlSOx, then maybe we nil1 need to revisit  the management deals-blw t h e  base 
erosion and t h e  BS cure cost, there would be a pretty good case for changed citcumstaoces. 
Ron Ggvilltt Ph. 017.441.2399 
Fax: 847,441.2398 

2 

8123 00863 



EXHIBIT G 



Message Page 1 oI2  

Katharine Glenn 

From: Ran Gavillet ~ron~thenelworks.com] 

Sent: 

To: Wright, Don; enslaw&bellsouth.net 

Cc: 
Subject: RE: BellSouth 

Friday, June 20,2003 10:3? AM 

'Derek A, Henderson'; Porterfield, Stephen; John Patton; Ken BaritZ 

Even if the judge approves the bid procedures, Bell will stilt be standing there pressing the assumelreject issue, 
SO it IS an issue we have to be pr-spaieo to wre;tlc--succe:eding on keepi:is G&lI,Couth in a box while we get 
approvals, etc. will remove their leverage4i.s is the pressure point and legal point we need to succeed on. 

Ron Gavillet 
Ph. 847.441.2399 
Fax: 847.441.2395 

.- 

----Original Message----- 
From: Wright, Don [inailto:dwTi9ht~sirote.c6ml 
Sent: Friday, June 20,2003 9:33 AM 
To: 'Ron Gavillet'; Wright, Don; enslaw@bellsouth.net 
Cc: 'Derek A. Henderson'; Porterfleld, Stephen; John Patton; Ken Barih 
Subject: RE: BellSauth 

Supra's lssues were entirely different. Their workout with BellSouth on adequab protection is similar to 
that in NOW. But they are a bigger company, are cash-flowing, are not pursuing a sale, have retained 
their customer base postpetition, afe litigating furiously with BellSouth over VI& bS billings {because fhSy a 
have the luxury, which we don't have, of time). They have not faced this issue. and do not anticipate 
doing SO. 

Let's talk about hiirng an investment banker re: Issue of your  timing, value, etc. If this Judge approves 
our bid procedures package next week, then there may be no need lo go the mute of an investment 
banker. On the other hand, i f  BeflSouh agrees to not object Lo a sale if an investment banker is hired, is 
it worth it to NOW and MCG for the delay to be caused by that hire? Obviously. there are lots of things to 
consider. 

We are looking vigorously at that last issue, awrding to Ihs law, Derek and Eileen know this Judge 
better than anybody, and thek input here is invaluable. 

-----0rlginal Message---- 
From: Ron Gavillet fmaib:mn@thenetwo&.a~m] ' 

Sent: Friday, June 20, 2003 9:21 AM 
To: Wright, Don; mslaw@bellsauth.net 
Cc: 'Derek A. Henderson'; Porterfield, Stephen; John Patton; Ken Baritz 
Subject: E; 5eIlSouth 

Haw did Supra handle this? Also, we should consider hiring 817 investment banker blc their 
posture makes it unattractive, thus giving us time. You need to tell us whether be judge Will 
require a utility to Conttnue to provide services throughout the BK until the plan is in lace, etc. 

Ron Gavillot 
Ph. 847.441.2399 
Fax: 847.441 2348 

----Qrgjnal Message---- 
From: Wright, Don {mailto:dwrIght@sirotemm] 
s n t :  Friday, June 20, 2003 9:14 AM 

EXHIBIT I.I 
7/3 012 003 

. .  

MCG 10033 
. .  



Message Page 2 of 2 

To: 'ensIaw@belIsouth.net' 
cc: 'Derek A, Henderson'; Porterfjeld, Stephen; lohn Patton; 'Ron Gavillet' . 
Subject: BellSouth 

I just received a voicemessage from Meyers. In response to our latest offer, he has 
declined it without so much as a counter. He says that #ere is no need to meet in 
Atlanta and try to resolve. He says that all they are interested in are full pay or rejection 
of heir contract. 

How will lhis play with Judge Ellington? When you guys have time, let's chat since it is 
c lew that we are now going to have to go foiward next Thursday with a full-blown 
hearing. What tesrimony will he want to hear? Who should be present? Etc .......... 

Fyi. we are working on our MFRS. I t  will bc filed by next Thursday. 

Thx, don 

NOTiICE: This communication is not sncrypfed and may C O O l 8 h  privileged or other 
confidential information. If you are not fhe intended recipient orbelieve that pu may 
have received this communication in emf, please reply f~ the seeder indkating that fad 
and delele the copy you received. in addition, yau should not print, copy, retransmit, 
disseminate. or otheftnbe use the infomation. 7HANK YOU. 

7130/2003 



EXHIBIT H 



Arnali 
Golden 

Gregory LLP 

D h d  phone: (4446) 8734744 
Ore& fax: (404) 873-8745 

E-mal: fiankwh#e@agg,mm 
mvw.agg,oom 

June 19,2003 

Eileen N. Shaffer, Esq. 
P. 0. Box 1177 
J-n, Mississippi 3921 5-1 977 

Re: in Re NOW Communications, hc.; in the US. Bankruptcy Court for the 
Southern District of Mississippi; Chapter 11, Case No. 0341336 

Dear Eileen: 

Per ow mversation this momirrg, I have signed and enclosed herewith the 
Agreed Order resolving the various outstanding issues between NOW Communications 
and Verizon. I understand that you will sign and submit the Agreed Order to the Cwrt 
for approval, subject to applicable notice requirements. I also understand that the 
$22,366.00 cure payment ta Verizon will be made, via wire-transfer in accordance with 
the instructions set forth in the Agreed Order, at some point over the next week or so. 

Please feet free to contact me if you have any questions, or if there is anything 
we need to discuss. I will be back in touch with you as soon as Verizon has completed 
its reconciliation of NOWs post+~tition charges and payments, which should be within 
the next 2 to 3 weeks. Thanks for your cooperation in this matter. 

Sincerely, I 

ARNALL GOLDEN GREG= Le----, 
I 

1- 

2840 One Adantic Center 1 1201 West Peachtree Street I Atbnta, GA 30309-3450 I 404.873.8500 I lax: 404.873.8501 I Mamn Office: 478.7453344 
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MAILING ADDRESS 
P. 0. BOX 1 177 
JACKSON. MISSISSIPPI 3321 5-1177 

EILEEN N. SHAFFER 
Attomey at Law 

401 E. CAPlTToL ST. - SUITE 316 
JACKSON, MISSISSIPPI 39201 

(601) 369-3006 

PACSIMIIE (601) 349-4002 

e-mJ: Uth, d 

June 10,2003 

via telecopy (330 292-4348 
Lynn C d k e r  
Help Desk Now 

Re: NOW Communications, kc. 

On June 9,2003, NOW Communications, hc,  paid the second of twelve installmats to 
cure the payments and monthly deposits due Help Desk Now. It is my understanding that this 
repayment schedule is acceptable with your company. NOW Communications, Inc. intends to 
assume i t s  contract with Help Desk Now and continue its business telatiom~p, 8s exemplified 
by the payment of the installments. 

zfthere is any additional infomation that you may need, please do not hesitate to contact 
me. 

Sincerely, 
-.L% 

Eileen N. Shaffer 

ENS:tw 
c: NOW Communications, Ino. 



EXHIBIT J 



05/06/03 oa:24 FAX sol 9 4 9  4002 EItlJEN S BAILEY 

ORIGINATING TELECOI" 
IS A CANONB-160 

Per ....p 

This t r d s s i o n  is intended only f ir  the iue of the individual or entity to 
which it is addressed and may contain information that is privileged aud 
canfidentia. Ifthe reader ofthismcssage is not thc intmded recipient, you are 
henby notified that any disclosure, distibutian, or copying of tbis informatiou 
is strictly prohibitd. U you Lave received this transmkion in error, please 
11otify us by telephone, and r e l w  the orL&al documeats to US a 1 . h  abovc 
address via the United States Postal Service. 

I!? PROBLEMS ARISIE, PLEASE r?, 

. .  - . .  

MCG 16579 



Page 213 
P. 2 

SETTLEMENT AND RELEASE 

.. ... . .._.._ , 

w 002 

05/05/03 13:52 TX/RX No.5319 P.002 

MCG 16580 



STATE O F  GEORGLA 

COUNTY OF 

NOTARY WBL1C 
"e: 

My Cwnmksion E x p a :  
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Messagc 

Wright, Don 

Page f of i 
h 0 ysl.J 

~rom: Eileen Shaffer [en&w@betls6uth,net] , 

Sent: Monday, July 28,2003 9:13 AM 
To: Wright, Dm 
Subject: Re: N6W Communications 

I /  it was lhe bar convention!! some vacation. 

- Original Message - 
Sent: Wednesday, July 23,2 
SubEct: Fw: Now Cmmunications 

Eileen, fyi.........-....enjoy . .  ywr vacatlon (didn't you]ust gel back from HawalM)-falk to you laterl 

-----original 
Fmm: Wright, DM 
Sene Wednesday, hty 23, m3 331 PM 
To: William PWwtbf; Handlp(, Sherry 
Wwright,bon 
Subject: RE: Now CQmmurtkatibm 

rtrx for your emi t  I understand that indead your bid padtago h s  been fedx'ed to you today forde l iq  
tmm. If you don't receive it tomom, plz le! me haw. Thx fw your interest -- Don 

.. . 
. :  

,. 

7/28/2003 
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Katharine Glenrx 

From: 
Sent: 
To: 
Subject: 

Knn , 



1 MCG 08537 



Ron GairiilEt 
Fh. 847.441 2399 
Fax: &?.at 2398 



8 
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----- Original Message----- 
Prom: Ron Gavillet [mailto:rcn@tlienetworks .corn] 
S e n t ;  Tuesday, ,June 24 ,  2003 11:42 AM 
To: ' Ken Barit2 
Subject: Fw: Summary of Strategy  Discussion 

Ron G a v i l l e t  
Fh. 8 4 7 . 4 6 1 . 2 3 9 9  
Fax: 8 4 7 . 4 4 1 . 2 3 9 8  

--_-.. O r i g i n a l  Message----- 
From: Ran Gavillet [mailto:ron@thenetworks .corn] 
Sent: Tuesday, June 24,  2003 9:03 AM 
To: Grcenan, Kathleen 
Cc: Wang, 'Catherine; Del Sesto, Ronald; S c o t t  Ksllagg 
Subject: Summary of S t r a t e g y  Discussion 

Background 

MCG/Blz is interested i n  acquiring the assets of NOW, a pre-paid local. 
carrier. MCG is the secured lender to Now of S l ' m i l l i o n .  Now owes 
BellSout h 
$2-4  million. MCG/Biz have of fe red  $450K over term to cure and 
BcllSout h 
has refused to even negotiate. 
Corp. 
("CJAC") to acquire  the assets of Now from MCG ass igning i t s  credit bid 
to 
NAC, NAC has f i l e d  f o r  approval of the s a l e  of t h e  Now a s s e t s  and tor  
t r a n s f e r  of t h e  N o w  cert. 

B i z  has formed a sub called NOU Acq. 

Challenge 

B e l l S o u t h  i s  s e e k i n g  to extort a signif icai,it cure payment from MCG/Diz. 
MCG/Biz do not want to pay a large cure,  but want tu ensure a searrrless 
t r a n s f e r  of t h e  customer base, If NAC seeks  to dv a bulk transfer of 
the 
base at c l o s i n g ,  B e l l S o u t h  will seek to charge a substantial fee and 
mast 
likely will de lay  t h e  transfer.  The NAC application requests transfer of 
the 
Now certificate. 6ellSouth has filed agai.nst the NAC appl icat ion to 
transfer t h e  a s s e t s .  I f  the t r a n s f e r  of the customer takes place over a 
per iod of time, versus a s  a bulk t r a n s f e r ,  NAC or i t s  affiliate will 
need a 
separate certificate from the Now c e r t i f i c a t e  and a separate  
inter connection 

10 

MCG 17317 



agreement in order to t r a n s f e r  the base. The Now customer base 
e s s e n t i a l l y  
signs up for pre-paid service evesy month, so. i t  would be possible t o  
have 
the customers sign up over tinre to d new provider. 

S o l u t i o n  

An a f f i l i a t e  of NAG, Telcon Co~mllnications,  is a certified carrier in 
some 
northeasL s t a t e s .  Telcon can apply f o r  CertiIication in t h e  BeLlSouth 
region 
and request a n  interconnection a g r e m e n t  - Hal. lSouth mast l i k e l y  will 
not 
notice ar seek to oppose the Telcon certification, The asset  purchase 
agreement between NAC arid NOW can be amended to a l l o w - f o r  a closinq bn 
the 
non-regulated a s s e t s  ( l o o s e l y  defined to i n c l u d e  marketing m a t e r i a l s ,  
etc. 1 
and then, upon regulatory approval, a closing an t h e  regulated assets .  

certification by Telcon, NAC can share with Telcon t h e  marketing 
information 
(i.e., agent agreements, stc . )  to enable Telcon to s i g n  up current NOW 
customers to a New NOW { u s i n g , a  &a) program, thus triggering a 
CLEC-to-CLEC 
migration charge from BellSouth (just a?. the competitors o €  NOW are 
incurring as they telemarket the NOW customer base). Once regulatory 
approval. is secured, a final wind down of the base is made, NOW'S 
certificates t r a n s f e r  to NAC and Telcon ai?d.NAC cont inue  to operate. [We 
should send requests for int.erconnection agreements Lor both NAC and. 

' 'Upon 

' .  . 

. '  - Telcon.1 ' 4 .  

Alternative Issue/Option 

On& optxion to consider is to have Telcon resell UNE-P services to NOW 
while 
MOW i s  in BK, versus Telcon being the end user supplier. This would 
remove 
the need fo r  a two-step close and avoid any arguments about the 

agreement resulting in de facto  control: prior to close,  since NOM could 
place orders for service directly with Telcon. Also, post-close, NAC 

Telcon would be t h e  end user provider. There is IIQ reason why t h i s  
should 
n o t  be-poss ib le ,  since NOW could change underlying LD c a z r i e r  from 
Worldcom 
to a reseller of Worldcom. 

I would like some i n p u t  on this l a s t  option, since ancrther MCG company 

certs in Bel1S'out.h apd could r e s e l l  tn NOW right away to trump 
Bel1 Sout h . 

' management 

VBKSUS 

, has 

Ron Gavillet 
Ph. 8 4 7 . 4 4 1 . 2 3 9 9  
Fax: 8 4 7 . 4 4  1.2398 

I1 



EXHIBIT 0 



Katharine Glenn 

From: Ron Gavillet lron~ttir:nulworks.coni] 

Sent: 
TO: John Patton. 

Subject: FW: NOW 8ellSouth Plans A, €3, C, D.. 

.. -..- .- -- -_-...___--.._.I-_ *...--..---". 

Friday, June 13,2003 70:43 AM 

More support for harvest approach 
Ran Gavillet 
Ph. 847.441.2399 
Fax: 847.441.2393 

-4rlgfnat Message--- 
From: G m a n ,  Kathleen [mailto:IVGreenan@SWIDtAW.ccm] 
Sent: Friday, June 13,2OU3 8:41 AM 
To: Ron Gavillet 
Subject: RE: NOW BellSouth Plans A, 8, C, D.. 

I agree. If you think the  Debtorcan continue operating, and it would be relatively cost-effective to obtain customer 
approval to switch, I think BeltSouth would have no option but to charge you an a customer-by-customer bases for 
a carrier change. i had me case where a company was going out of business in the BellSouth terrNmy and sold 
its customer l i t  (names and addresses) to another company that solicited the customers, Of course, no all the 
customers switched to the soliciting customer,. but I am not aware of DetlSouth imposing any unique charges on 
the carrier. The only problem in that case was timing. BellSwth can be slavv to process such change orders 
(some of these were hcilities-based) and the Debtors were closing up shop, 

---Original Message--- 
From: Roo Gavillet [mailtb:ron@theneWrks.com] 
Sent: Friday, June 13, 2003 9:35 AM 
To: Greenan, Kathleen 
Subjject; RE: NOW BeI1South Plans A, 13, C, D....ppt 

Ok, we may have a calt later tuday; I think the Harvest idea looks best since it lowers our #st-it is a little 
more complex, but with' preqay the customer essentially signs up each month. so we slip our form in front 
of them have them choose us. 

Ron Gavillet 
Ph. 847.441.2399 
Fax: 847.441 2398 

----Original Mesage----- 
From: Greenan, Kathleen [maitto:KLGreenan@SWIDLAW.coml 

8 DEPOSITION c.rs) 
7/30/2003 MCG 30209 

. . . . . . . . . . . . . . .  
. . . ,  

. . . . . . . . .  . . . . .  . . . . . . .  . . .  . . . .  _ .  . . . . . . .  . . .  
. . . . .  

. .  . .  



Sent: Friday, lune 13, 2003 829 AM 
To: Ron Gavitlet 
Subject: RE: NOW BellSouth Ptans A, 6, C, ~....ppt 

I think you've covered all the options (nher than simply buying ihe assets and fighting i t  out with 
BellSouth, which 1 wuld  not ~ ~ C m " n d ) .  1 like Ihe Rip option with an argument to !he Court that 
BellSouth is simply gouging the debtordppurchasers. but I am not familiar with the Bankruptcy 
Judge and he may be reluctant to make a decision if BellSouth aroues primary jurisdiction. 

Let me know if you want to chat about the various options. 

----Original Message---- 
From: Ron Gavillet [mailto:ron@thenetworks.comJ 
Sent: Thursday, June 12,2003 850 PM 
To: Greenan, Kathleen 
Sub jd :  RE: NOW BellSwth Plans A, 8, C, D .... ppt 

Thanks; any other ideas. ..Plan 27 

Ron Gavillet 
Ph. 847.44t.2399 
Fax: 847.441.2398 

-----Original Message---- 
From: Greenan, Kathleen [maiho:KLGreenan@SWIDLAW.coml 
Sent: Thursday, June 12,2003 6 2 5  PM 
To. Ron Gavillet. 
Subject: FW: NOW BeiISouth Plans A, 8, C, 0 .... ppt 
Impoitance: High 

Ron. 

I put my comments directly in Ihe document (in italics). tel me know if yw cannot 
readnnd them (you'll need to click on each slide in case some comments are 
hidden). 

Feel free lo call me with any questions. 

Regards, 
k 
Kuthteen Gremun hmey 
Swiiikr Berlin Shn-efFrierlmm, LLP 
phone (204 942-6922 
fax (202) 424-7645 

7/30Q003 

. .  . .  . .  , . , . .  I . . . .  . .  . .  . . . . . .  , . .  , .; ,: . .  

, .  

. .  MCG l o l l 0  



-----Original Message---- 
From: Ron Gavillet [mailto:ron@then~orks.rom] 
Sent: Thursday, lune 12,2003 6 2 2  PM 
To: Greenan, Kathleen 
Subject: NOW BellSouth Plans A, B, C, D .... ppt 
Importance: High 

Kathleen, 

I wanted to see if you had any response to the attached from a strategic 
regulatory perspective? We may be in negotiatbns with BellSouth on m e  
tomorrow, so’any input would be appreciated. 

. 
’ 

7/30/2003’ 
. . . . . , , 

, , ,...I. , . , , .  . .  
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EXHIBIT P 



I nd ivid u a1 

Term 

Duties 

Compensation 

Betiefits 

Teminatioii 

Severance 

Non-Ca mpetition 

Relocation Expenses 

Employment Bonus 

Key Employee 
Em ploy "it Program 

F o r  
NOW COMMUNlCATlONS 

Larry Seab 

Commcnce on the Dare of Closing, and subject to the rems of the 
agreement, conthue in effect uiitil December 3 1,2006. 

The Executive shall sewe as an Executive Vice President, Prepaid 
Services. The Executive shaU devote substantially all of his 
business time to the responsibilities of the position. 

Iri.consideration CI€ the pcrformaficc by the Executive of the 
Executive's obligtltiqns, the Compmy shall compensate the 
Executive with a base salary that is consistent with current levcls, 
which is $175,000 pcr ycar, 

The Executive shall be eligible to receive annual bonus& provided 
the Executive and Company achieve certain business milestones 
and financial porformancc objcctivcs as established by thc 
Compcnsation Committee of the B o d  of Directors. 

The Executive shall participate in the Company's siandard benefits 
programs including healthcare. 

"lie Executive shall bc provided a monthly e" allowance in the 
amount of $500 per m o d l  through the month ending Junc 30, 
2 OM. , .  

Tbe Company shall have the rigfir to terminate the Executive's 
employmeot with the company at any time, with or without cause. 

If temiinated wiihaut cause during thc tcm, then the Executivc 
shall receive severance equal to the sum of the compensation he 
would othenvisc be entitled to through maturity of the agreement, 
payable monthly. 

During the term and two years after the term, the Executive shall 
not compete with the Company nor solicit employees or cusrorners. 

Out of pocket moving costs shall be reimbursed in an amount not 
to exceed $7,500. 

A Bonus in the amount of one halfyear's salary (588,500) shall be 
paid to the Exccutive upon closing and regulatory appmvd. 

MCG 01233 



1 ndivid u nl 

Tenii 

Duties 

Compensation 

Benefits 

Key Employee 
Employment Program 

For 
NOW COMMUNICATIONS 

. *  Charles McGuffce 

Coitimenct on the Date of Closing, and subject to the terms of the 
agreement, contitiue in effect untiI Decemhr 3 1, 200C. 

The Executive shall seme as Executive Vice President, Pre-Paid 
Services Distribution. The Executive shall devote substantially all 
of his business time to the responsibilitics of the position. 

In consideration of the performance by the Executive of the 
Executive’s obligations, the Company shdl compensate the 
Executive with a base salary that is consistent with current levels, 
which is $150,000 pcr year. 

The Executive shall be eligible to receive annual bonuses provided 
the Executive and Company achidc certain business milestones 
and fiiiaocial performance objectives as established by the 
Compensation $Committee of the Board of Directors. 

The Executive shdl participate in the Company’s standard benefits 
programs inchding healthcare. 

The Executive shnli be provided a monthly ciir allowance in the 
amount ofS500 per month through the month ending June 30, 
200s. 

Termination The Company shall l w e  the right to terminate the.Ekecutive’s 
’ employment with the company at any time, with or without wuse. 

If terminated without cause during the term, then ?he Executive 
shall receive severance equal to the sum of the compensation he 
would otherwise be entitled to h u g h  mabrity ofthe agreement, 
pay ab le moi t th ly . 

Severance 

Non-Compelition Dufmg the term and two years after the term,.the Executive shall 
not compete with the Company nor solicit employecs or customers. 

Relocation 

Employment Bonus 

Executive will not be rcquired to relocate. 

A Bonus in the amount of one half year’s salary ($75,000) shall be 
paid to the Executive upon closing and regulatory approval. 

. _  

MCG 01234 



Individual 

Tetm 

Duties 

Compensation 

Benefits 

Termination 

Scverance 

Employment Bonus 

Relocation Expenses 

Kcy Employee 
Employment Program 

For 
NOW COMMUNICATIONS 

Steve Jenninss 

Commcnce on the Date of Closirlg, and subject to the terrtls of the 
agecmen2 continue in effect until June 30,2005. 

The Executive shall servc as a Vice President, Pre-Paid Services. 
The Executive shall devote substantially all of his business time tu 
the responsibilities of the position. 

In consideration of the performance by the Executive of the 
Executive's obligations, the Company shnll compensate the 
Executive with o base salary that is consistent with current Levels, 
which is $110,000 per ycar, 

The Executive shall be eligible to receive annual bonuses provided 
the Executive and Company achieve certain busincss milestones 
and financial pcrformance objectives as established by the 
Compensation Committee ofthe Board of Directors. 

The Executive shall paTticipate in the Company's standard benefits 
programs including healthcare. 

The Company shall have the right to b i n a t e  the Executive's 
employment with the Compmy at any timc, with or without cause. 

If terminated without COUSG during the term, then the'becutiva 
. shall receive severance equal to the sum of the compensation hc 
wouid otfimise be entitied to through maturity of the agreement, 
payabk monthly. ' 

A Bonus in the amount of$75,000 shall be paid to the Executive 
upon closing and regulatory approval. As o further inctqtive for 
the Executive to integrate systems and technologies with the 
Company, a second Bonus in the amomt of $35,000 shall be paid 
six months from closing, pmvided the billing, OSS, card inventory 
and agent accounts rweiuable system are operating at  a level 
satisfactory to management. 

Out of pwket moving costs shall be reimbursed in an amount not 
to exceed 57,500. 



Individual 

I'Crm 

Dutics 

Compensation 

Benefits 

Terh inat ion 

Severance 

Key Empioyee 
Employment Program 

For 
NOW COMMUNICATIONS 

Scott Seab 

Commoncs on the Date of Closing, and subject to  thc terms of the 
agrcement, continue in effect until June 30,2005. 

The Executive .shall sewe as a Lawyer. The Executive shall devote 
substantially all of his business time to the responsibilities ofthe 
position. 

In consideration of the performance by the Executive of the 
Executive's obligations, the Company shall compensate the 
Exocutive with a s a l q  that is consistent with current lcvcls, which 
is $120,000 per year. 

The Executive shall participate in the Company's standard benefits 
programs including healthcare. 

The Company shalI have the ri&t to terminate the Executive's 
employment with the company at MY time, with or without cause. 

If terminated without Muse during the term, then the Executive 
shall receive Severance equal to the sum of the compensation hc 
would otherwise be entitied to through maturity ofthe agreemen5 
payable monthly. 

Non-Com pet ition During the term and two years after the term, the Executive shall 
not compete with the Company nor solicit employees or customers. 

MCG 01236 .. 
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Individ ual 

'Senu 

Duties 

Compensation 

Benefits 

.. p 

Termination 

Stvernnm 

Non-Competition 

Key Employcc 
E i n  p 1 cty me n t Program 

For 
. NOW COMMUNICATIONS 

Mark McGuffee 

Commcnce on the Date'df Closing, and subjcct to the teims ofthe 
agreemini, continue b effect until June 30,2005. 

The Executive shall serve tis Human Resources Manager or other 
duties as assigned. The Executivc shall devote substantially a11 of 
his business time to the rt?sponsibilitics of the position. 

In considemtion of the performance by d>e Executive of thc 
Executive's obligations, the Company shall compensate the 
Executive with a salary that is consistent with current levels, which 
is $50,000 per year, 

' ... 

The Exsutive SM participate in the Company's standard benefits 
progranls including hcalthcare. 

The Executive shall be provided with a Life Insurance and 
Automobile allowrrncc, in a monthly amount to be detemiiied. 

The Company shall have the right to terminate the Execdive's 
cmpiopent with the company at any rime, with or without cause. 

If terminated witbout cause during the term, then the Executive 
shall receive severance equal to the sum of the compensation he 
would otherwise be entitled to through maturity of the agreement, 
'payable monthly. 

During the terh and two years afikr the term, the Executive shall 
not compete with the Company nor solicit employccs or customers. 

MCG 01237 



EXHIBIT Q 



Katharine Glenn 

From: Charlie McGuffee [Chadis.McGuffee@nowcommunications.comj 
Sent: 

To : 

Suhjsct: Charlie McGuffee and related interests 

.,-..--_- -. \..-- .- - 

Tuesday, May 06, 2003 12:08 PM 
j patton @mcgcapi tal ,cam 

John-Our ernail has been down far several days in Jackson and 1 was tied up with Sieve and Jim yesterday. 1 
thought the meetings went very welt and.1 am really impressed with Steve Roberts. Wish we could have had him 
three years ago. I want lo address the smpioyrnent issues we i-iave with me artd my twc sons. "he r i  Larry, 
Steve and I met with you, I was under the impression that you.wanted to know the arrent salaries of the 
individuals. I was straight forward with you and submitted that Mark made $50,000 per year and that Kevin mado 
836,000 per year. Then when Law made his presentation, he submitted that SCPLI mado 5120,000 per year and 
that Bubba made $48,080, when in reality they make $84,000 and $41,000 respectively. I'm not telling you 
anything that you didn't already know since I know that you have access to payroll files. Scott got a 43% raise 
and Bubba got a 27% mise. Since MCG has a pmbbm with giving Mark titie to the automobile he is driving, t 
propose that he be given a 43% raise, to $71.500 per year for twa years. That way he can either purchase the mr 
from NOW at fair marka value or p"-e a vehicle of his choosing. fhe other items iistW in MarXs Key 
Employment Proposal such as health and life h" are acceptable. Kevin makes $36,000 per year but if 
Bubba gets ~ 1 7 %  raise, Kevin should get one tm which would make his salary $42,120 per year and if Subba's 
compensation indudes a truck, Kevin's should alsa. 

Now Crs go to my padcage and compare it to Larry's. N O W  gave a 15% raise to all Jackson employees who 
m e d  to Atlanta which raised Larry's pay from $1 50,000 to $1 72,500. 1 did not object to the raise because we 
had done it for other employees and I am not asking for a ra!se. Larry did draw his w e d  salary down and I did 
not because I didn't feel that NOW could afford it I am suggesting that my accrued salary of $74,000 plus be 
added to the end of the proposed term so that the agreement would contjnue until June 30,2007, In addition, the 
life insurance program that is in place should continue or be revised so that Larry and I have the same benefits. I 
have a membership to the Capital Club in Jackson and I guarantee the loan on the automobile that I drive and 1 
wwld like to keep that car which is financed through early 2008. The balance of that note is $34,352 at 
Elancorpswth. 

There are several other issues which need to be addressed. Larry and 1 borrowed money to pay NOWs debt to 
Bob Crenshaw and we bothguarantee that debt and when NPW filed chapter 11, I had to pledge real estate 
against the note at the bank, NOW owes Larry and me 191,298.12 and no interest has ever been paid while we 
have had to pay interest b'the bank I would propose that NOW pay its debt to Larry and me in full SO !hat we 
can square up our personal affairs. We also guarantee a note at First Bank coliatewkd by Hornism witch far 
some $120,000, but I think that your people are interest4 in using thal switch. If it is paid down in an orderly 
fashfon, I have no problem leaving the note as it is, hawever I cant speak for Larry. The generator it kased by 

Vicksburg, MS. Jim has said the he cannot use lhe generator and we have made arrangements to deliver the 
generator to the agent from-which it was pwchased and they haveageed t~ try* sell it. The lease payments 
need to continue until the unit is sold and if there is a shortage, then the note at the bank should be paid by NOW 
or its successor. I also personally guarantee the lease on a 2001 271 GMC pickup which matures in Oecember, 
2003. Larry and I guarantee a note at Union Planters Bank in the amwnt of $78,707, cdllaterakl by a 1999 Ford 
Expedition which is slated to be driven by Steve Jennings when his car's lease expires in two months. We both 
guarantee a note at Bancorpsoyth in the amount of $12,383 collateraw by a 1999 Ford F.250 pickup truck driven 
by Bubba Ssab and we both guarantee another note at Bancorpsouth in the amount of $12,394 collatefaled by a 
1899 Ford F-I50 pickup truck which needs to be sold and we have a buyer who wants the truck. In addition, 
Larry and 1 guarantee a note at Banmrpsouth' in the amount of $19,000 collteraled by the original LO switch that. 
weebought back in 1997. 

*.'! ~ 

, NOW t" my corporation, Assodated Funding Corporation and I guarantee the note at RiverHills Bank in 

The only other print that needs attentidn {that I can think of now) is the matter of an MCG guarantee of the 
employment contracts. I feel very strongly that MCG should stand behind these mntracts. You indicated early on 
that you could do his but that you couldn't go above $1 million. Larry has told me that if that is a sticking point, 
that he is willing to kt the guaranty go to me and my sons Ifst Again, I appreciate your thoughts and your effofts 
and look forward to hearing from you scan on this proposal. Thanks-Charlie McGuffee 

7/3012003 



EXHIBIT R 



~~~ ~ 

From: John Pattori 
Sent: Wedncsday, June 18,2003 238 PM 
To: Rick Singleton; Steve Tunney 
cc:  John Patton; 'keribaritz~yahco.com' 
Subject: keyemployees.xls 

keyemployees.xk 

total potential comp for now guys. assumiong 33,000 customer base and no cure to bell. 0 3  w 

1 

MCG 10067 
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3 months 12 monlhs 12 months 12 months Extras 
Narnc Annual Salary At closing 12/37/2003 12/3122004 12/31/2005 12/31/2006 Car 

L Seab 175.000 87,500 43,750 375.000 li’5,M)O 175,000 13,500 
G McGulfec 150.000 75.000 37.500 15c1.000 150.000 150,000 13.500 

S Seab 120,000 30,000 120.000 120.000 
M Mcguffee 50,000 ’ 12,501) 50,000 50.000 tbd 

S Jennings I io.000 t io,ooa 27.500 1 io.ooo I 10,000 

605,000 272,500 151,250 605,000 605,000 325,000 

Total of salaries 1,958,750 
and bonus 

Total of salaries, 
bonus. and other 

Assumed Liabilities 

Lender Loan amount Asset value 

Am South 130,ooo 75,000 
McG dfcc 55,000 ‘40,000 
Banks 65,000 55,000 
Other 100,000 80,000 

Total aSSIJmed 

Net deficiency Asset 

55.000 LD switch 
15,000 Geo 
‘I 0,000 Cars 
20,wo all other, including cars 

, 100,000 

. .  
. . .  , . 



Move oihcr 

7,500 

tbd 




