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BELLSOUTH TELECOMMUNICATIONS, INC.
DIRECT TESTIMONY OF KATHY K. BLAKE
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
DOCKET NO. 030300-TP
NOVEMBER 17, 2003

PLEASE STATE YOUR NAME, YOUR POSITION WITH BELLSOUTH
TELECOMMUNICATIONS, INC. (“BELLSOUTH”) AND YOUR BUSINESS
ADDRESS.

My name is Kathy K. Blake. I am employed by BellSouth as Director — Policy
Implementation. My business address is 675 West Peachtree Street, Atlanta, Georgia

30375.

PLEASE PROVIDE A BRIEF DESCRIPTION OF YOUR BACKGROUND

AND EXPERIENCE.

I graduated from Florida State University in 1981, with a Bachelor of Science
degree in Business Management. After graduation, I began employment with
Southern Bell as a Supervisor in the Customer Services Organization in Miami,
Florida. In 1982,  moved to Atlanta where I have held various positions
involving Staff Support, Product Management, Negotiations, and Market
Management within the BellSouth Customer Services and Interconnection
Services Organizations. In 1997, I moved into the State Regulatory Organization

where my responsibilities included issues management and policy witness
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support. I assumed my current responsibilities in July 2003.

WHAT IS THE PURPOSE OF YOUR TESTIMONY?

A. The purpose of my testimony is to put forth BellSouth’s position on the policy
issues related to the Petition for Expedited Review of BellSouth’s
Telecommunications, Inc.’s (“BellSouth’s) intrastate tariffs for pay telephone
access services (“PTAS”) rate with respect to rates for payphone line access,
usage, and features, by Florida Public Telecommunications Association
(“FPTA”). The issues are as stated on Appendix A of the Florida Public Service
Commission’s (“FPSC” or the “Commission”) Order No. PSC-03-1066-PCO-TP,
dated September 24, 2003. However, before addressing the specific issues
identified in this proceeding, I believe that a review of the events leading up to

this point will be helpful.

Q. PLEASE SUMMARIZE THE EVENTS LEADING UP TO THE CURRENT
DOCKET.

A. In 1996 and 1997, the Federal Communications Commission (“FCC”) issued a
series of orders' implementing section 276 of the federal Act. Among other

things, these orders established that intrastate rates for PTAS lines must comply

! See Report and Order, In the Matter of Implementation of the Pay

Telephone  Reclassification and Compensation Provisions of the
Telecommunications Act of 1996, CC Docket No. 96-128, FCC 96-338 at Yi14s
(rel. Sept. 20, 1996) (“Payphone Order"); Order on Reconsideration, In
the Matter of Implementation of the Pay Telephone Reclassification and
Compensation Provisions of the Telecommunications Act of 1996, CC Docket
No. 96-128, FCC 96-439 at 9163 n.492. (rel. November 8, 1996) (“Order on
Reconsideration") .

-2-
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with the new services test (“NST”), which generally requires a carrier to provide
cost data to establish that the rate for a service will not recover more than a just
and reasonable portion of the carrier’s overhead costs.” These orders also
concluded that, consistent with Section 276 of the Act, payphone service
providers (“PSPs”) were entitled to compensation for each and every completed
intrastate and interstate call originated by their payphones.” Before collecting this
“per-call” compensation, however, a local exchange carrier (“LEC”) had to certify

that its PTAS rates were compliant with the NST.*

On April 10, 1997, a coalition of regional Bell operating companies (“RBOCs”)
requested that the FCC grant a limited waiver of this prerequisite to collecting
per-call compensation.’ In making this request for a waiver, the RBOCs stated
“that they voluntarily commit ‘to reimburse or provide credit to those purchasing
the services back to April 15, 1997 . . . ‘to the extent that the new tariff rates are
lower than the existing ones.”"® The FPTA has filed copies of this correspondence

in this docket. In addressing this request, the FCC entered an order that said:

[W]e grant all LECs a limited waiver until May 19, 1997 to
file intrastate tariffs for payphone services consistent with
the guidelines established in the Order on Reconsideration,

subject to the terms discussed herein. This waiver enables

2
3
4

5

See 47 C.F.R. §61.49(h) {1).

See Payphone Order at 9948-76.

See Order on Reconsideration at 9131.

See Order, In the Matter of Implementation of the Pay Telephone

Reclassification and Compensation Provisions of the Telecommunications
Act of 1996, CC Docket No. 96-128, FCC 97-805 €13 (rel. April 15,
1997) {“Second Waiver Order”),

3

1d.
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LEC:s to file intrastate tariffs consistent with the "new
services" test of the federal guidelines required by the Order
on Reconsideration and the Bureau Waiver Order, including
cost support data, within 45 days of the April 4, 1997 release
date of the Bureau Waiver Order and remain eligible to receive
payphone compensation as of April 15, 1997, as long as they
are in compliance with all of the other requirements set forth
in the Order on Reconsideration. Under the terms of this
limited waiver, a LEC must have in place intrastate tariffs for
payphone services that are effective by April 15, 1997. The
existing intrastate tariffs for payphone services will continue
in effect until the intrastate tariffs filed pursuant to the Order
on Reconsideration and this Order become effective. A LEC

who seeks to rely on the waiver granted in the instant Order

must reimburse its customers or provide credit from April 15,

1997 in situations where the newly tariffed rates, when

effective, are lower than the existing tariffed rates. This Order

does not waive any of the other requirements with which the

LECs must comply before receiving compensation.7

BellSouth relied on this waiver, and BellSouth took the position that the PTAS

rates in effect in Florida on April 15, 1997 complied with the NST.

7

Id. at 925 (emphasis added).

4-



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

HAS THIS COMMISSION ADDRESSED BELLSOUTH’S PTAS RATES IN

FLORIDA?

Yes. The Commission’s PAA Order No. PSC-98-1088-FOF-TL in Docket No.
97-281-TL, issued on August 11, 1998 (“PAA Order”) reviewed BellSouth’s rates
and determined that the rates met the new services test, which finding
conclusively establishes that no credit (or refund) was or is due to the FPTA.
After the Commission issued the P44 Order, the FPTA filed a Petition protesting
the order; but on December 31, 1998, the FPTA withdrew its Petition. By Order
No. PSC-99-0493-FOF-TL issued March 9, 1999, the Commission approved the

PAA Order with an effective date of January 19, 1999.

HAS THE FCC REVISITED ITS PAYPHONE ORDERS?

Yes. On January 31, 2002, the FCC issued what is commonly known as the

Wisconsin Order.® The FCC stated its belief that “this Order will assist states in
applying the new services test to BOCs' intrastate payphone line rates in order to
ensure compliance with the Payphone Orders and Congress' directives in section

276,” and it generally established the following principles:

1. Methodology for Computing Direct Costs. The FCC ruled that: (a) states are
not required to use TELRIC methodology to develop direct costs; (b) states

may use TSLRIC (or another forward-looking methodology) to develop direct

See Memorandum Opinion and Ordexr, In the Matter of Wisconsin

25 Public Service Commission, Bureau/CPD No. 00-01, Order No. FCC 02-25, 17

FCC Red. 2051 (rel. January 31, 2002) (“Wisconsin Order”).

Id at §2.
5.
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costs; and (c) LECs may include in their direct costs retail costs that they can
show are attributable to PTAS lines. Specifically, the Wisconsin Order

provides that;

LECs should use a forward-looking methodology that is
"consistent” with the Local Competition Order. TELRIC is the
specific forward-looking methodology described in 74 C.F.R.
§51.505 and required by our rules for use by states in
determining UNE prices. States often use "total service long
run incremental cost” (TSLRIC) methodology in setting rates
for intrastate services. It is consistent with the Local
Competition Order for a state to use its accustomed TSLRIC
methodology (or another forward-looking methodology) to

develop the direct costs of payphone line service costs.

As such, we do not impose on payphone line services the
sections 251 and 252 pricing regime for local interconnection
services. For example, while we have prohibited LECs from
including certain "retail" costs in their prices for UNEs, no
such prohibition applies to payphone line services. If they
wish, the LECs may include in their direct cost calculations
those "retail" costs, such as marketing and billing costs, that

they can show are attributable to payphone line services.'

10

1d. at 9949-50.
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2. Allocation of Overhead. The FCC decided that while states may use “UNE

loading factors to determine an appropriate overhead allocation for payphone
services,” those UNE overhead loading factors do not establish a “default
ceiling.”!" Instead, “[t]here are other approaches that are also consistent with
our precedent regarding overhead assignments to new services provided to

competitors.”'? Specifically, the FCC concluded that:

[I]t is appropriate for states to adopt the same method for
calculating a ceiling for overhead allocation as we did in the
Physical Collocation Tariff Order, recognizing that states that
continue to use UNE overhead allocations for payphone
services are also in full compliance with section 276 and our
precedent. Moreover, it is also consistent with our past
application of the price cap new services test, and permissible
in this context, for states to determine overhead assignments
using the methodology that the Commission used to evaluate
the reasonableness of ONA tariffs in the ONA Tariff Order. In
that investigation, the Commission used ARMIS data to
calculate an upper limit for both the ratio of direct cost to
direct investment and the ratio of overhead cost to total cost.
Analogously, states could use ARMIS data relating to the plant
categories used to provide payphone services in calculating an

upper limit on overhead loadings."

11
12
13

Id. at 952.

Id.

Id. at 9s54.
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3. Treatment of SLC/EUCL. The FCC decided, “in establishing its cost-based,

state-tariffed charge for payphone line service, a BOC must reduce the
monthly per line charge determined under the new services test by the amount

of the applicable federal tariffed SLC.”"

4. Usage. The FCC determined that “any rate for local usage billed to a
payphone line, as well as the monthly payphone line rate, must be cost-based

and priced in accordance with the new services test.”"”

HOW DOES THE WISCONSIN ORDER IMPACT THIS PROCEEDING?

As I will explain more fully in addressing the specific issues, the Wisconsin Order
apparently was the basis for the FPTA’s petition in this docket, which petition was
filed March 26, 2003 (approximately fourteen months after the Wisconsin Order

was issued).

Issue 1(a): Has BellSouth reduced its intrastate payphone line rates by the amount of

the interstate EUCL? If not, has BellSouth ceased charging the EUCL on

payphone lines?

WHAT IS BELLSOUTH’S RESPONSE?

Yes. BellSouth filed a revision to its General Subscriber Service Tariff, Section

A7.4 to reduce the Florida payphone rates by the EUCL amount. The tariff was

14
15

Id. at 9Ye61.
Id. at 9Y64.
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filed October 27, 2003, and became effective on November 10, 2003. A copy of

the revised tariff is attached to my testimony as Exhibit KKB-1.

Issue 1(b): As of what date was BellSouth required to reduce its intrastate payphone

line rates by the amount of the interstate EUCL?

Q.

WHAT IS BELLSOUTH’S POSITION ON THIS ISSUE?

BellSouth was not required to reduce its intrastate payphone line rates by the
amount of the EUCL on a specified date. At all times, BellSouth’s rates have
been charged pursuant to binding FPSC Orders and FCC tariffs that have not been

challenged, appealed or modified.

WAS IT BELLSOUTH’S RESPONSIBILITY TO VOLUNTARILY REDUCE

ITS PTAS RATES PURSUANT TO THE WISCONSIN ORDER?

No. In any proceeding that establishes rates, a Commission’s order remains in

effect on a going forward basis, until modified.

CAN YOU ELABORATE ON THE FPTA’S SUGGESTIONS THAT
BELLSOUTH SHOULD HAVE REDUCED ITS RATES?

Yes. First, the fact that costs may go down (or up) over time does not require
BellSouth to automatically reduce (or increase) its rates. Any party can petition

the Commission to re-examine certain rates if it believes that requirements have

9-
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changed, or circumstances have changed significantly that would necessitate

resetting tariffed rates.

Second, the Wisconsin Order itself was appealed. This appeal was not concluded

until July 11, 2003.

Third, in setting PTAS rates in Florida, the rates were directly tied to basic
business rates (1FB),' which rates have increased over time, and have not
decreased. Because PTAS rates were tied to basic business rates, BellSouth
could have sought to raise its PTAS rates since 1999, although BellSouth has not

done so.

Fourth, the FPTA completely ignores the fact that it willingly chose not to pursue
any further regulatory and legal action after this Commission approved
BellSouth’s PTAS rates. In Florida, the FPTA never sought any regulatory or
judicial review of BellSouth’s PTAS rates, and instead waited years later (and for
that matter, over a year after the issuance of the FCC’s Wisconsin Order upon
which it heavily relies) to lodge any formal request for a refund and for lower

rates with this Commission."’

¥ chapter 364.3375, Florida Statutes, was amended to make each pay
telephone station eligible to subscribe to flat-rate, single-line
business local exchange services, effective July 1, 1995. See Order No.
PSC-95-1235-FOF-TL, issued October 5, 1995.

17 The FPTA did contact BellSouth in November 2002, informally
requesting a refund and lower PTAS rates; however, even that contact was
not made until ten months after the Wisconsin Order was issued.

-10-
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HAS BELLSOUTH ATTEMPTED TO RESOLVE THIS MATTER WITH THE
FPTA?

Yes. The FPTA did not approach BellSouth until November 2002 regarding its
position that BellSouth’s PTAS rates are not in compliance with the FCC’s new
services test. The parties sought to resolve this matter without involving this

Commission, but were unable to do so.

Issue 1(c): Can the FPSC order refunds to FPTA’s members for the time period
bracketed between (a) and (b)? If so, what is the amount of any required refunds and

how should any refunds be effected?

WHAT IS BELLSOUTH’S POSITION ON THIS ISSUE?

Because BellSouth has been and continues to be in compliance with valid, binding
orders of this Commission, there is no time period for which a refund is
warranted. Moreover, BellSouth’s PTAS rates have always been deemed to be
compliant with the NST. Therefore, it is not appropriate or justified for the
Commission to order BellSouth to pay any refunds to FPTA. BellSouth has also
addressed the fact that this Commission has no legal authority to order such a
refund in any event in its Motion to Dismiss filed in this docket. Attached as
Exhibit KKB-2 is BellSouth’s Motion to Dismiss filed on April 15, 2003, which

fully addresses this issue.

-%1-
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Issue 2: In Docket No. 970281-TL, PAA Order No. PSC-98-1088-FOF-TL, issued on
August 11, 1998, this Commission determined BellSouth’s intrastate payphone rates to

be in compliance with the FCC’s “new services” test.

Issue 2(a) Are BellSouth’s intrastate payphone rates no longer compliant with the

new services test? If so, when did they become non-compliant?

Q. WHAT IS BELLSOUTH’S POSITION ON THIS ISSUE?

A. As this Commission has found, BellSouth’s PTAS rates have been, and are
currently, in compliance with the FCC’s new services test. BellSouth has taken
certain steps in light of the additional guidance by the FCC in the Wisconsin
Order and the fact that the parties were unable to reach a mutually acceptable
resolution of this matter. First, BellSouth voluntarily revised its PTAS tariff to
reduce its rates by the amount of the EUCL charge, although it had no obligation
to do so. Second, BellSouth has studied its current PTAS costs, which cost study

is being filed with the testimony of D. Daonne Caldwell.
Issue 2(b): If BellSouth’s intrastate payphone rates are not compliant with the new
services test, at what rate levels will BellSouth’s intrastate payphone rates comply

with the new services test?

Q. WHAT IS BELLSOUTH’S POSITION ON THIS ISSUE?

12-
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Q.

A.

BellSouth’s existing rates are fully compliant with the new services test as ordered
by this Commission. In the event that this Commission decides to revisit
BellSouth’s rates, there are two aspects of the Wisconsin Order’s clarification of
the new services test that may be considered on a prospective basis. First, the
FCC ruled that “in establishing its cost-based, state-tariffed charge for payphone
line service, a BOC must reduce the monthly per line charge determined under the
new services test by the amount of the applicable federal tariffed SLC [now

EUCL]."® BellSouth has already effected this change with its revised tariff filing.

Second, although the underlying cost methodology in support of payphone rates
did not change, the FCC provided additional guidelines on how the overhead
loadings should be calculated. BellSouth’s cost studies, incorporating a revised
overhead allocation are described and provided with the testimony of BellSouth’s

witness Ms. Daonne Caldwell.

IF THE COMMISSION DECIDES TO REVISIT BELLSOUTH’S PTAS COSTS,

WHAT RATE WOULD BE APPROPRIATE?

The cost study sponsored by Ms. Caldwell shows that BellSouth’s costs to
provide PTAS, including overhead loadings, on a statewide average basis is
$24.36. This average cost of $24.36 less the federal EUCL charge of $7.13"

results in a rate of $17.23. This revised statewide average rate is appropriate

% wisconsin Order, at Y61.
1 Tariff FCC No. 1, page 4-7, EUCL for Multiline Business Subscriber,
per individual line or trunk

13-
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considering that the current Florida statewide UNE-P rate is $15.12. Furthermore,
this $17.23 rate is not out of line with the PTAS rates in the other BellSouth

states.

Issue 2(c): Can this Commission order BellSouth to revise its intrastate payphone

rates? If so, as of what date should any such rate changes be effective?
Q. WHAT IS BELLSOUTH’S POSITION ON THIS ISSUE?

A. The Commission has the authority to order BellSouth to revise its intrastate
payphone rates, if it deems revisions to be necessary. The effective date of any

revisions can only be prospective.

Issue 2(d): If BellSouth’s payphone rates became noncompliant with the new
services test, can the FPSC order refunds to FPTA’s members for the time period
from when they became noncompliant to the date identified in Issue 2(c)? If so,
what is the amount of any required refunds, and how should any refunds be

effected?
Q. WHAT IS BELLSOUTH’S POSITION ON THIS ISSUE?
A. BellSouth’s position is that the FPTA is not entitled to any refunds because

BellSouth has at all times has and is currently charging PTAS rates in Florida that

comply with binding, effective, and unchallenged orders of this Commission.

-14-



1 FPTA’s Petition asks for refunds of two categories: (1) refund of all amounts paid
2 for EUCL charges since April 15, 1997 and (2) refund of all PTAS fees paid to
3 BellSouth since January 20, 1999 that exceed a cost-based rate calculated in
4 accordance with the NST. In requesting a refund of the EUCL amounts paid since
5 April 15, 1997, the FPTA relies on the refund provisions in the FCC’s Second
6 Waiver Order. However, such an argument is meritless. After considering
7 BellSouth’s request for a waiver, the FCC issued an Order plainly stating that “[a]
8 LEC who seeks to rely on the waiver granted in the instant Order must reimburse
9 its customers or provide credit from April 15, 1997 in situations where the newly
10 tariffed rates, when effective, are lower than the existing tariffed rates.”?’
11 Because BellSouth’s tariffed PTAS rates, which were cost based and in
12 compliance with the New Services Test and were effective January 19, 1999, were
13 not lower than the previously existing PTAS rates, refunds are not required.
14 Likewise, the request for a refund of PTAS rates that allegedly exceed cost-based
15 rates cannot stand for similar reasons. This Commission approved cost-based
16 rates in 1999, which rates BellSouth is charging. No refunds are appropriate.
17
18 Q. DOES THIS CONCLUDE YOUR TESTIMONY?
19
20 A. Yes.
21
22 #512257
23
24
25

20 gecond Waiver Order, Y2, 25.

-15-
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OFFICIAL APPROVED YERSION, RELEASED BY BSTHQ

BELLSOUTH GENERAL SUBSCRIBER SERVICE TARIFF Sixth Revised Page i0
TELECOMMUNICATIONS, INC. Cancels Fifth Revised Page 10
FLORIDA
ISSUED: October 27, 2003 EFFECT{VE: November 10, 2003
BY: Joseph P. Lacher, President -FL
Miami, Florida

A7. COIN TELEPHONE SERVICE

A7.4 Access Line Service For Payphone Service Provider Telephones (Cont'd)

A7.4.5 Rates and Charges (Cont'd)
A. Access Line Service for PSP - Rates and Charges Applied by The Company (Cont'd)
2, Flat Rate Service for PSP Monthly Charges
a. PSP Access Line Service '
(1) Rate Groups 1-6

Group
1 2 3 4 5 6 UsoC
(a) Per Access Line $12.67 $13.67 $14.77 $15.77 $16.72 81777 NA R)
(2) Rate Groups 7- 12
Group
7 8 9 10 11 12 UsoC
(a) Per Access Line $I18.62 51947 $20.27 $20.87 $21.47  $21.97 NA ®)

b. No monthly usage allowance applies for Access Line Service for PSP,

The following usage charges apply for calls in the Local Calling Plus exchanges specified in A3.8.50 and to calls in
the Extended Calling Service exchanges specified in A3.3 other than those specified in ¢, following.

(1) Usage Charges

Initial Minutes or Fraction Additional Minute, Each or
Thereof Fraction Thereof
$.025 .01

d. The following usage charges apply for calls in the Local Calling Plus exchanges specified in A3.8.50 placed between
12:00 P.M. and 2:00 P.M., 9:00 P.M. and 9:00 A.M,, and Saturday and Sunday all day.

(1) Usage Charges

Initial Minutes or Fraction Additional Minute, Each or
Thereof Fraction Thereof
$.015 5.005

3. BellSouth SWA charges for usage as provided in Sections E3. and E6. of the Access Service Tariff apply. Charges are
billable to the interexchange carrier.

4. Sentpaid long distance charges apply on a per message basis based on toll rates (set forth in A18.3.1.H. of this Tariff),

Operator handled non-sent paid local calls will be rated to the end user at the rate (set forth in A3.10.1 of this Tariff) plus
the appropriate additive operator services charges (set forth in A3.10.1 of this Tariff), plus the set use fee as provided in
A7.6 of this Tariff.
The rates charged the caller for non-sent paid calls to the Extended Calling Service exchanges outlined in A3.3 and to the
Local Calling Plus exchanges outlined in A3.8.50 will be rated at the Local Call rate specified in A3.10.1 plus
appropriate operator services charges (as provided in A3.10.] of this Tariff), plus the set use fee as provided in A7.6 of
this Tariff.

5. The Access Line Service PSP subscriber who subscribes to Usage Rate Service as described in A7.4.5.A.1 will be
charged on a per message basis for sent paid calls at the rates set forth in A7.4.5.A.1.c.(1) of this Tariff.

6. The Access Line Service PSP subscriber who subscnbes to Flat Rate Service as described in A7.4.5.A.2 will be charged
for sent paid calls to the Extended Calling Service exchanges outlined in A3.3 at the rates set forth in A7.4.5.A.2 of this
Tariff.

Note 1:  The exchanges for each rate group are identified in A3.4 of this tariff. m

All BellSouth marks contained herein are owned by BellSouth Intellectual Property Corporation



OFFICIAL APPROVED VERSION, RELEASED BY BSTHQ

BELLSOUTH GENERAL SUBSCRIBER SERVICE TARIFF Eighth Revised Page 11
TELECOMMUNICATIONS, INC. Cancels Seventh Revised Page 11
FLORIDA
ISSUED: COctober 27, 2003 EFFECTIVE: November 19, 2003
BY: Joseph P. Lacher, President -FL
Miami, Florida

A7. COIN TELEPHONE SERVICE

A7.4 Access Line Service For Payphone Service Provider Telephones (Cont'd)

A7.4.5 Rates and Charges (Cont'd)
A. Access Line Service for PSP - Rates and Charges Applied by The Company (Cont'd)

7. The Access Line Service PSP subscriber who subscribes to Flat Rate Service as described in A7.4.5.A.2 will be charged
for sent paid calls to the Local Calling Plus exchanges outlined in A3.8.50 at the rates set forth in A7.4.5.A.2 of this
Tariff.

8. Non-sent paid [nraLATA calls will be rated to the end user at the rate set forth in A18.3.1.H plus the appropriate
additive operator services charges as provided in A18.3.1.H of this Tariff, plus the set fee as provided in A7.6 of this
Tariff.

9. Rates as described in A3.9.2 and A18.7.2 are applicable to all Directory Assistance calls.
10. Service Charges as covered in Section A4 of this Tariff for business individual line service are applicable.

11. Listings in connection with Access Line Service for PSP are furnished under the same rates and regulations as other
business service.

12, Suspension of service, as covered in A2.3, is not available 10 Access Line Service for PSP unless the instrument is totally
inaccessible to the general public on a temporary basis. In all cases, the decision to permit temporary suspension of
service for Access Line Service for PSP rests with the Company.

13. When service is temporarily suspended at the subscriber's request, a Secondary Service Ordering Charge and a
restoration charge, as covered in A4.3, per telephone number restored, is applied.

B. Access Line Service for PSP - Rates and Charges Applied by The Subscriber

1. Rates charged any end user by a PSP, providing operator service within the pay telephone premises’ equipment, shall not
exceed the following:

Local coin calls - the rate posted at the pay telephone station.

Extended arca service (EAS) coin calls - a rate equivalent to the {ocal coin call rate.
Extended calling scopé (ECS) calls the rate equivalent to the local coin rate

0+ tol] non-person-to-person - a maximum rate of $0,30 per minute, plus a $1.75 charge.
0+ toll person-to-person - a maximum rate of $0.30 per minute, plus a $3.25 charge.

me po gw

0+ non-person-to-person local - a rate equivalent to the local coin rate, plus a $1.75 charge.
g. O+ per-to-person local - a rate equivalent to the local coin rate, plus a $3.25 charge.
2. A PSP shall not obtain services from an interexchange carrier or an operator service provider unless such carrier or
provider has obtained a certificate of public convenience and necessity from the Commission.
C. BeliSouth PSP Reward® Pian
1.  Definition and Requirements

a. The BellSouth PSP Reward® Plan provides the PSP a reward, ranging from 0 to 6.¢ percent of the full price of the
service, exclusive of taxes and fees, for a term commitment of 12 or 24 months to be applied monthly, one month in
arrears.

b. Applicable taxes and fees will be based en the full price of all services, and no taxes or fees will be added to the
amount of any reward under this program. The reward for each month will be reflected as a credit in the Other
Charges and Credits section of the subscriber’s BellSouth bill in the month following the month to which the reward
relates.

c. The BellSouth PSP Reward® Plan term structure will become effective when an authorized agent of the Company
executes a Letter of Intent for the BellSouth PSP Reward® Plan but not prior to the approval of this Tariff.

d. The BellSauth PSP Reward® Plan offers a reward on the access line rates in A.2.a. preceding. The reward applied
will be based on the number of PSP access lines subscribed to the BellSouth PSP Reward® Plan and the term
commitment agreed upon.

¢. The PSP must subscribe all its payphone lines to the Company's Public Telephone Access Service.
(1) The BellSouth PSP Reward® Plan does not apply to the BellSouth® SMARTLine® service.

(2) BellSouth® SMARTLine® service access lines do not apply toward the line count used to determine the reward
level.

(3) This plan does not apply to Inmate lines.

All BellSouth marks contained hercin are owned by BellSouth Intellectusl Property Corporation

©



OFFICIAL APPROVED VERSION, RELEASED BY BSTHQ

BELLSOUTH GENERAL SUBSCRIBER SERVICE TARIFF Second Revised Page 11.1
TELECOMMUNICATIONS, INC. Cancels First Revised Page 11.1
FLORIDA
ISSUED: March 10, 2003 EFFECTIVE: March 25, 2003
BY: Joseph P. Lacher, President -FL
Miami, Florida

A7. COIN TELEPHONE SERVICE

A7.4 Access Line Service For Payphone Service Provider Telephones (Cont'd)

A7.4.5 Rates and Charges (Cont'd)
C. BellSouth PSP Reward® Plan (Cont'd)
1. Definition and Requirements (Cont'd)
S The PSP agrees to send all 0+ local and intraLATA calls (not previously encumbered as of the effective date of this
tariff) to the Company. These calls must:
(1) originate from a telephone line associated with the subscribing PSP's account,
(2) originate and terminate in the same LATA,
(3) be carried and completed by the Company via Company facilities and
(4) be billed by the Company.
g Rewards will be applied only to Public Telephone Access Service lines that are subscribed to a Flat rate service.
h. A charge may be assessed, at the discretion of the Company, to PSP subscribers who terminate or violate the
requirements outlined in this section prior to the expiration of the term commitment.
(1) The amount to be assessed for a Letter of Intent for the BeliSouth PSP Reward® Plan executed on or before
February 24, 2003 will be assessed as follows:
(a) If the termination or violation occurs within the first 12 months of a new agreement or contract extension,
50 percent of the monthly access line rate multiplied by the number of months remaimng in the term

agreement, then multiplied by the number of lines subscribed to the BellSouth PSP Reward® Plan on the
termination date of the agreement;

(b) If the termination or violation occurs within the second 12 months of a 24 month agreement or contract
extension, 25 percent of the monthly access line rate multiplied by the number of months remammg in the
term agreement, then multiplied by the number of lines subscribed to the BeliSouth PSP Reward® Plan on
the termination date of the agreement.

(2) For Subscriber’s under a BellSouth PSP Reward® Plan Letter of Intent dated after F ebruary 24, 2003, if the
Subscriber terminates or becomes ineligible for the BellSouth PSP Reward® Plan prior to the expiration of the
term commitment, the Subscriber may be billed an a.moum equal to the total amount of rewards previously
received by the Subscriber under the BellSouth PSP Reward® Plan.

i. The rates listed in 4.7.4.5.4.1 for access line service are stabilized under the BellSouth PSP Reward® Plan for the
term of the agreement and these lines will be exempt from Company initiated increases. Decreases in the access line
charges that are initiated by the Company will be passed along to the subscriber, however:

(1) The Company reserves the right to restructure the BellSouth PSP Reward® Plan structure upon mandated rate
reductions from the FCC, the Public Service Commissions and/or the Public Utility Commissions, to include
rate rebalancing efforts.

Any revisions to the BellSouth PSP Reward® Plan will be made such that the subscribers will be charged a rate

not to exceed the mandated rate and not to exceed the previous Reward Plan contracted rate.

2. (DELETED)
A7.5 Reserved For Future Use

® Registered Service Mark of BellSouth Intellectual Property Corporation
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BEFORE THE
FLORIDA PUBLIC SERVICE COMMISSION

In Re:

Petition of Florida Public Telecommunications Docket No. 030300-TP
Association for Expedited Review of

BellSouth Telecommunications, Inc.’s Tariffs
With respect to Rates for Payphonc Line Access,
Usage, and Features

Filed: April 15, 2003

BELLSOUTH TELECOMMUNICATIONS, INC.’S MOTION TO DISMISS
INTRODUCTION

BeliSouth Telecommunications, Inc. (“BellSouth™) respectfully submits this Motion to
Dismiss the refund claims asserted by the Florida Public Telecommunications Association
(“FPTA”). The FPTA has asserted two refund claims; one claim seeks a refund of subscriber
line charges (“SLC™), the other claim seeks a refund of pay telephone access service (“PTAS™)
fees. Both refund requests fail to state a claim for which the Florida Public Service Commission
(“Commission”) may grant relief. FPTA is not entitled to any refunds because BellSouth at all
times has charged FPTA members tariffed PTAS rates that comply with binding, effective, and
unchallenged Commission orders. Likewise, BellSouth has charged FPTA the subscriber line
charges set forth in its applicable FCC tariff.

FACTUAL BACKROUND
The facts leading to the FPTA’s petition are as follows. In a series of Orders

implementing section 276 of the Federal Telecommunications Act of 1996, the FCC delegated to

the state Commissions the responsibility of determining whether an incumbent LEC’s intrastate
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payphone access line rates complied with the “new services test.”' In 1997, the Commission
staff sent a memorandum to BellSouth and other incumbent LECs with a copy of the FCC’s
Second Waiver Order. Staff’s memo requested a detailed explanation and supporting
documentation if a LEC believed its current intrastate payphone tariffs met the FCC’s new
services test. BellSouth had previously filed, in March 1997, its cost information for wholesale
payphone offerings. On December 9, 1997, a staff workshop was held during which the FPTA
and BellSouth decided to meet to resolve any issues by stipulation.

Between January 1998 through May 1998, BellSc;uth and the FPTA discussed PTAS
rates. During these discussions, the FPTA was provided with BellSouth’s cost studies
concerning wholesale payphone offerings. BellSouth had notified the FPTA that “it is correct to
charge the EUCL [end user common line charge, formerly referred to as the subscriber line
charge or SLC] over land above the cost based rate established for the PTAS or Smartline
service.” The FPTA was fully aware that BellSouth would also charge an additional, line item

EUCL on bills.?

" See, e.g., Order on Reconsideration, In the Matter of Implementation of the Pay Telephone Reclassification and
Compensation Provisions of the Telecommunications Act of 1996, 11 F.C.C. Red 21,233 at 163 (November 8,
1996) (“Order on Reconsideration™) (“We will rely on the states to ensure that the basic payphonc line is tariffed by
the LECs in accordance with the requirements of Section 276.”); Order, In the Matter of Implementation of the Pay
Telephone Reclassification and Compensation Provisions of the Telecommunications Act of 1996, 12 F.C.C. Red
20,997 at 19 (April 4, 1997) (“Waiver Order™) (“The [FCC] has delegated to each state the review, pursuant to
federal guidelines, of payphone tariffs filed in the state,”}; Order, In the Matter of Implementation of the Pay
Telephone Reclassification and Compensation Provisions of the Telecommunications Act of 1996, 12 F.C.C. Red
21,370 at §11 (April 15, 1997) (“Second Waiver Order”) (“On reconsideration, the [FCC] stated that although it had
the authority under Section 276 to require federal tariffs for payphone services, it delegated some of the tariffing
requirements to the state jurisdiction.”).

% The imposition of the EUCL, formerly the SLC, stems from a long line of decisions relating to access charges. Sez
Access Charge Reform, CC Docket No. 96-262, 12 FCC Red 15962 (1997) (“Access Charge Reform Order™); and
Report and Order, In the Matter of Access Charge Reform, Price Cap Performance Review for Local Exchange
Carriers, Low-Volume Long Distance Users, Rederal-State Joint Board On Universal Service (“CALLs Order”),
CC Docket Nos. 96-262, 94-1, 99-249, and 96-45, 15 FCC Red 12962 (May 31, 2000). In the Access Charge
Reform Order, the FCC set certain guidelines and limitations governing the imposition of the SLC, which were
subsequently modified in the CALLs Order. The EUCL that BellSouth charges is set forth in BellSouth’s FCC
tariffs and is an additional line-item charge, similar to other taxes, fees, and charges, that appears on end users’ bills.



In May 1998, the FPTA contacted the Commission acknowledging, “tariffs and
supporting documents have been studied in detail.” The FPTA also requested that the
Commission staff “present a recommendation to the commission for proposed action on the
tariffs that have been filed.” The FPTA indicated a staff recommendation would “sharpen
everyone’s focus and clearly identify whether there are any remaining disputed issues.”

On August 11, 1998, the Commission issued Order No. PSC-98-1088-FOF-TL in Docket
No. 970281-TL (“PTAS Order”) setting forth its decision on the FCC’s new services test. The’
Commission recognized that BellSouth had filed cost information, finding that:

We have reviewed the information provided and believe when viewed in the

aggregate the existing rates for payphone services are appropriate. This aggregate

level considers both required and typically purchased features and functions.

Moreover, based on our review of these studies, we believe that these LECs’

current tariffed rates for intrastate payphone services are cost-based and thus meet
the ‘new services’ test.

PTAS Order, p. 5.

The Commission noted Florida was unique to other states, as it had long had payphone
tariffs in place. Moreover, the Commission referred to three prior evidentiary hearings and two
stipulations, rate reductions, and other actions taken to ensure an open pay telephone market.

PTAS Order, p. 6. The Commission concluded:

We note again that in most cases the existing tariffs are the result of one or more
of our payphone-related proceedings in which costs were comsidered. All
payphone providers (LEC and non-LEC) will be purchasing the same wholesale
services at the same rates from the existing tariffs; therefore, the tariffs are not
discriminatory. Accordingly, we find that the existing LEC tariffs for payphone
services are cost-based, conmsistent with Section 276 of the Act, and
nondiscriminatory; therefore, no further filings are necessary to modify existing
tariffs.

PTAS Order, p. 7.



On September 1, 1998, the FPTA filed a petition protesting Order No. PSC-98-1088-
FOF-TL, and requesting a hearing. Thereafter, on December 31, 1998, the FPTA withdrew its
petition, and the Commission issued Order No. PSC-99-0493-FOF-TL (“Final PTAS Order”),
closing Docket No. 970281-TL, with a final, effective date of January 19, 1999,

BellSouth has charged payphone service providers (“PSPs”) the Commission approved
PTAS rates, plus the applicable federal EUCL charge, in compliance with applicable
Commission orders and its approved tariffs. Neither the FPTA nor any individual PSP has
objected to BellSouth’s rates. Neither the FPTA nor any individual PSP has previously argued
that BellSouth’s PTAS rates should be reduced by the amount of the EUCL (aside from the
current FPTA petition). The FPTA voluntarily withdrew its petition seeking a hearing, and has
not sought any further rehearing or judicial review of the Final PTAS Order.

The basis for the FPTA’s Complaint arose from the FCC’s January 31, 2002, #isconsin
Order.’ In the Wisconsin Order, the FCC established certain guidelines to “assist states in
applying the new services test to BOCs’ intrastate payphone line rates.” Wisconsin Order, { 2.
The Wisconsin Order set forth a methodology for computing direct costs, explained how to
allocate overhead, discussed the SLC (now EUCL), and addressed usage. As to the EUCL, the
FCC stated that a BOC must reduce the monthly per line charge determined under the new
services test by the amount of the applicable federal tariffed SLC. Wisconsin Order, § 61. The
Wisconsin Order is currently on appeal to the United States Court of Appeals for the District of
Columbia Circuit. See The New England Public Communications Council, Inc. et al. v. Federal
Communications Commission and United States of America, Case No. 02-1055 (oral argument

scheduled May 9, 2003).



The FPTA apparently interprets the Wisconsin Order as providing it with (1) a right to a
refund of previously paid SLC or EUCL charges; (2) a refund of PTAS fees paid since the date
of this Commission’s Final PTAS Order; and (3) new PTAS rates. BellSouth is willing to
negotiate with the FPTA an appropriate consent ordet aliowing BellSouth prospectively to
reduce its intrastate PTAS rates by the amount of the EUCL, obviously reserving all rights it
may have as a result of the pending appeal of the Wisconsin Order. However, based on the
well-established legal doctrines, including the prohibition against retroactive ratemaking and the
filed-rate doctrine, BellSouth is neither required nor willing to pay any refunds of EUCL
charges or PTAS fees sought by the FPTA.

ARGUMENT

A. The FPTA’s Request for Refunds Fails to State a Claim for Which Relief Can
be Granted by the Commission

In considering a motion to dismiss, this Commission must accept the allegations in the
complaint as true and consider whether the facts alleged state a cause of action. See Meyers v.
City of Jacksonville, 754 So.2d 198 (Fla. 1® DCA 2000); City of Gainesville v. Department of
Transportation, 778 So.2d 519 (Fla. 1* DCA 2001). The following allegations in the FPTA’s
complaint establish, as a matter of law, that any claim for refunds cannot stand:

On August 11, 1998, in Docket No. 970281-TL, the FPSC issued an Order

concluding that “[e]xisting incumbent local exchange company tariffs for smart

and dumb line payphone services are cost-based, consistent with Section 276 of

the Telecommunications Act of 1996, and nondiscriminatory. On March 9, 1999,

the FPSC issued an Order Closing Docket and Reinstating Order No. PSC-98-

1088-FOF-TL, and establishing the effective date of that Order as January 19,
1999.

" kN

* Memorandum Opinion and Order, In the Matter of Wisconsin Public Service Commission, 17 FCC Red 2051 (rel.
Jan. 31, 2002).



[Slince April 15, 1997 BellSouth’s intrastate PTAS rates have included an
amount for the federally tariffed subscriber line charge. . . .

* % %k &

To date, Petitioner has not asked this Commission to address this issue.
However, issuance of the FCC’s January Order clarified significant aspects of
the FCC’s position rendering the issues, five years after the issuance of the
Waiver Order, ripe for full consideration by this Commission.

Complaint, 4, 22 and second § 22. It is clear from the Complaint that the FPTA never sought
any regulatory or judicial review of BellSouth’s Florida PTAS rates, and instead waited years
later (and for that matter, nearly over a year after the issuance of the FCC’s Wisconsin Order
upon which it heavily relies) to lodge any formal request for a refund and for lower rates with

this Commission.*

B. The FPTA Is Not Entitled to Refunds Because the Commission Has No
Authority to Make Retroactive Ratemaking Orders

The law governing the FPTA’s claims is clear. Over thirty years ago the Supreme Court

of Florida explained that:

Petitioner contends that in both orders the Commission departed from essential
requirements of law by allowing both companies involved herein to retain those
past charges deemed excessive rather than making said reduction orders
retroactive.

* k% %

It is Petitioner’s contention that said rate reductions should be made retroactive to
October 1, 1963 with appropriate refunds to the ratepayers. We do not agree with
the petitioner’s contention on this point. An examination of pertinent statutes
leads us to conclude that the Commission would have no authority to make
retroactive ratemaking orders.

City of Miami v. Florida Public Service Commission, 208 So0.2d 249, 259 (Fla. 1968). The

Florida Supreme Court explained that this Commission’s statutory authority to set rates in

* To be fair, the FPTA did contact BellSouth in November 2002 informally requesting a refund and lower PTAS
rates; however, even that contact was not made until ten months after the Wisconsin Order was issued.



Section 364.14 is prospective only. The statutory language expressly limits rates to be fixed
“thereafier.” City of Miami, 208 So.2d at 260; and Section 364.14 (1)(c) (“the commission shall
determine the just and reasonable rates, charges, tolls or rentals fo be thereafier observed and in
Jforce and fix the same by order™). This Commission simply has no statutory authority to revise
rates established years past, and order corresponding refunds.

The doctrine of retroactive ratemaking was addressed in detail in Docket No. 971663-WS,
In re Petition of Florida Cities Water Company. In Order No. PSC-98-1 583-FOF-WS,
November 25, 1998, this Commission explained:

This Commission has consistently recognized that ratemaking is prospective and

that retroactive ratemaking is prohibited . . . . The general principal of retroactive

ratemaking is that new rates are not to be applicd to past consumptions. The

Courts have interpreted retroactive ratemaking to occur when an attempt is made

to recover either past losses (underearnings) or overearnings in prospective rates

. .. In City of Miami, the petitioner argued that rates should have been reduced for

prior period overearnings and that the excess earnings should be refunded. Both

of these attempts werc deemed to be retroactive ratemaking and thus were

prohibited. :
(citations omitted).

This Commission’s PTAS Order and Final PTAS Order have not been appealed, they
have not been revoked or modified by the Commission, and they have not been suspended or
vacated by any court. These Orders direct the manner in which BellSouth is to charge for
payphone access lines in Florida, and BellSouth has been charging (and continues to charge) for
payphone access lines in compliance with these Orders. BellSouth simply cannot be required to
issue refunds for charging rates that comply with valid and effective Orders of the Commission.
Any such refunds would clearly violate the prohibition against retroactive ratemaking.

C. The FPTA Is Not Entitled to Refunds In Light of the Filed Rate Doctrine

The filed rate doctrine also prohibits the FPTA’s claims for a refund. The “filed rate

doctrine holds that where a regulated company has a rate for service on file with the applicable



regulatory agency, the filed rate is the only rate that may be charged.” Global Access Limited v.
AT&T Corp., 978 F. Supp. 1068 (8.D. Fla. 1997); citing Florida Mun. Power Agency v. Florida
Power & Light Co., 64 F.3d 614, 615 (11" Cir. 1995).. Stated simply, the filed rate doctrine
precludes a party from disputing a filed rate. “Application of the filed rate doctrine can at times
be harsh, but its justification lies in the principle that carriers should not be able to discriminate
against customers in the setting of service rates; one rate — the filed rate — is the applicable rate
forall ....” Global Access Limited, 978 F. Supp. at 1073; see also MCI Telecomm. Corp. v.
Best Tel. Co., 898 F. Supp. 868, 872 (S.D. Fla. 1994).

The FPTA had the opportunity to challenge the PTAS Order and the Final PTAS Order.
It could have appealed those orders, it could have asked for reconsideration and a full hearing, it
could have sought or requested an offset or deduction of the EUCL charge from the PTAS rate,
or, given that the Commission was acting pursuant to authority delegated to it by the FCC, it may
have been able to appeal those Orders to the FCC. The FPTA, however, decided not to challenge
the Commission’s orders in any forum, and for nearly four years it has paid the rates that are set
forth in BellSouth’s filed tariffs (and that are consistent with the Commission’s unchallenged
orders). Now, the FPTA comes back to this Commission, implies that BellSouth can ignore the
requirements of this Commission’s prior Orders, and asks this Commission to require BellSouth
to pay refunds for having complied with binding, effective, and unchallenged Commission
Orders.

In doing so, the FPTA indisputably is seeking relief for a purported injury that allegedly
was caused by the payment of rates that were (and are) on file with this Commission and with the
FCC. Moreover, the rates were (and are) consistent with unchallenged orders entered by the

Commission. All such claims “are barred by the filed rate doctrine.”” See Commonwealth v.



Anthem Ins. Cos., 8 S W.3d at 52. Cf. Order, In Re Consumers Power Company, 52 P.U.R. 4th
536 (Mich. P.S.C. April 12, 1983) (“The interim and final orders in Case No. U-4717 were
appealable to the Ingham county circuit court . . . . The AG, who was a party to Case No. U-
4717, did not appeal those orders. By requesting the commission to order the refund of money
collected on the rates established by those orders, the AG seeks to overturn those prior orders in
a subsequent proceeding rather than the statutorily required procedure of appeal to the circuit
court. His collateral attack on those orders is, therefore, unlawful and unreasdnable.”). |

In Arizona Grocery Co. v. Atchison, T&SF Ry. Co., 284 U.S. 370, 390 (1932), the
Supreme Court declared that

Where the Commission has upon complaint, and after hearing, declared what is

the maximum reasonable rate to be charged by a carrier, it may not at a later time,

and upon the same or additional evidence as to the fact situation existing when its

previous order was promulgated, by declaring its own finding as to the

reasonableness erroneous, subject a carrier which conformed thereto to the

payment of reparation measured by what the Commission now holds it should

have decided in the earlier proceeding to be a reasonable rate.
Since then, federal appellate decisions consistently have held that a federal commission may not
order refunds when it determines that a rate that it previously allowed to become effective is not
appropriate. See, e.g., AT&T v. Federal Communications Commission, 836 F.2d 1386, 1394
(D.C. Cir. 1987) (“when the Commission determines that existing rates are excessive, it cannot
order a refund of past payments under the revoked rate. Rather, the FCC can only correct the
problem through a prospective prescription under section 205, The courts have consistently
adhered to this basic rule of ratemaking)(J. Starr, concurring)(emphasis in original); Sea Robin
Pipeline Co. v. Federal Energy Regulatory Commission, 795 F.2d 182, 189 n.7 (D.C. Cir. 1986)

(“Sea Robin had a right to rely on the legality of the filed rate once the Commission allowed it

to become effective. FERC may not order a retroactive refund based on a post hoc



determination of the illegality of a filed rate’s prescription.”).

This principle is firmly grounded in sound public policy. Any other rule “would lead to
endless consideration of matters previously presented to the Commission and the confusion about
the effectiveness of Commission orders.” Idaho Sugar v. Intermountain Gas Co., 100 Idaho 368,
373-74, 597 P.24d 1058, 1063-64 (1979). In the words of a federal appellate judge addressing the
FCC’s attempts to allow for refunds in violation of this rule:

it is apparent that the refund rule that the Commission advances here does clear

violence to the values of stability and predictability that Congress so carefully

enshrined in the Communications Act. In the Commission’s Orwellian world,
carriers are no longer able to rely on filed rates; instead, they go about their
business in constant jeopardy of being forced to refund enormous sums of money,

even though they complied scrupulously with their filed rates.

AT&T v. Federal Communications Commission, 836 F.2d 1386, 1394 (D.C. Cir. 1987)(J. Starr,
concurring). Clearly, the Commission should reject the FPTA’s claims for refunds as a matter of

law.}

D. There Are No Exceptions to the Application of Either Retroactive
Ratemaking or the Filed Rate Doctrine that Apply Here.

BeliSouth anticipates that the FPTA may argue that this Commission has and can issue
refunds in situations where a carrier has overcharged its customers. Any such argument is
simply wrong,.

While this Commission has previously ordered refunds, such refunds result from unique
sets of circumstances, which are not at issue in this case. For example, when this Commission
has established interim rates, which rates are later modified, refunds from the date of any interim
rates have been found to be appropriate. See United Telephone Company of Florida v. Mann,

403 So.2d 962 (Fla. 1981). Likewise, when this Commission improperly implemented the terms

10



of a remand order, which order was subsequently appealed, rate changes dating back to the date
of the improper Commission action were proper. See GTE Florida Inc. v. Clark, 668 So.2d 971
(Fla. 1996). In the GTE case, the Florida Supreme Court distinguished rate changes dating back
to orders that were appealed from cases “where a new rafe is requested and then applied
retroactively” as the FPTA is requesting here. GTE Florida Inc., 668 So.2d at 973.

In this case, the FPTA bas never appealed the Final PTAS Order. Moreover, this
Commission did not establish interim PTAS rates that would be subject to final regulatory
action at a later date, Thus, the FPTA’s refund request does not fall within any recognized
exceptions to the prohibition against retroactive ratemaking,

Similarly, Section 204 of the federal Telecommunications Act provides that when a
carrier files a new or revised charge with the FCC, the FCC may hold a hearing on that new or
revised charge. See 47 U.S.C. §204(a)(1). If the FCC decides to hold such a hearing, it may
suspend the new or revised charge, order the carrier to keep an accounting of the amounts
collected under that charge, and then allow the rate to go into effect on the condition that the
carrier pay refunds, with interest, for “such portion of such charge for a new service or revised
charges as by its decision shall be found not justified.” 7d. Section 204 clearly was at play in
the FCC’s physical collocation docket:

This physical collocation tariff investigation began when the Common Carrier

Bureau (Bureau) partially suspended LECs’ physical collocation tariffs pursuant

to Section 204(a) of the Act, initiated an investigation into the lawfulness of these

tariffs, [and] imposed an accounting order . . . .

Second Report and Order, In the Matter of Local Exchange Carriers’ Rates, Terms, and

Conditions for Expanded Interconnection Through Physical Collocation for Special Access and

5 Even if FPTA had a viable claim for refunds {which it does not), Section A2.4.3.A of BellSouth’s Florida General
Subscriber Services Tariff provides, in pertinent part, that “[a]ny objection to billed charges shouid be promptly
reported to the Company.” FPTA members have not objected to any of their bills.

1



Switched Transport, 12 FCC Red 18,730 (June 13, 1997) (“Physical Collocation Order”). It
also was at play in the FCC’s LIDB docket {“the Bureau suspended the transmittals for one day,
imposed accounting orders, and initiated investigations of the tariff transmittals referenced
above”).’

The refunds the FCC ordered in the Physical Collocation Order and in the LIDB Order
were not the result of some inherent right to refunds in cases involving the new services test.
Nor were they the result of the Commission’s decision to revisit the legality of rates that had
already gone into effect and that had been in effect for several years. In other words, the FCC
did not do what the FPTA is asking this Commission to do -- review rates that it had already
approved (and that the carrier had already been charging in compliance with an unchallenged
FCC Order), decide that those rates were too high, and then order refunds.’

Instead, the refunds the FCC ordered in the Physical Coliocation Order and in the LIDB
Order were the result of the FCC’s decision to allow new or revised rates to go into effect on the
condition that a hearing on those rates would be held and that the carrier collecting those rates
would pay refunds based on the outcome of that hearing. Nothing in either the Physical
Collocation Order or the LIDB Order suggest that having decided not to challenge the
Commission’s Orders nearly four years ago, the FPTA can now collaterally attack those Orders
(and the rates established by those Orders) and receive refunds to boot.

E. Neither BellSouth’s Pesition before the FCC when it Sought a Waiver of the

Intrastate Tariff Filing Requirements Nor the FCC’s Second Waiver Order
Supports the FPTA’s Request for Refunds.

FPTA will likely argue that not paying the refunds the FPTA seeks in this docket

¢ Order, In the Matter of Local Exchange Carrier Line Information Database, 8 FCC Red 7130 (August 23, 1993)
(“LIDB Order”).

12



conflicts with BellSouth’s position before the FCC when it sought a waiver of the intrastate
tariff filing requirements. E.g, Complaint, second Y 22, p. 12. Any such an argument is
meritless. After considering BellSouth’s request for a waiver, the FCC issued an Order plainly
stating that “[a] LEC who seeks to rely on the wavier granted in the instant Order must
reimburse its customers or provide credit from April 15, 1997 in situations where the newly
tariffed rates, when effective, are lower than the existing tariffed rates.” Second Waiver Order,
2, 25. Because BellSouth’s tariffed rates, which rates met the new services test aﬁd were
effective January 19, 1999, were not lower than existing rates, no refunds were due to FPTA
members then and no refunds are due now. BellSouth’s actions are entirely consistent with its
position in seeking a waiver from the FCC,

The FPTA implies that what BellSouth and the FCC really meant was that even after the
rates the Commission established in the PTAS Order and the Final PTAS Order became
effective, and even afier all partics declined to seek reconsideration or appeal such orders,
BellSouth would agree to pay refunds, all the way back to April 15, 1997, if any person or entity
could, at any unspecified time in the future, convince any commission or court that the Florida
Commission really should have established different rates way back in 1999. The FPTA’s
argument defies both common sense and the controlling legal principles discussed above and
their refund claims should be rejected forthwith.

F. State Commissions With Similar Refund Requests Have Rejected Such
Claims

[n cases analogous to the FPTA’s Complaint, payphone associations in both Ohio and

Kansas have initiated regulatory actions before their respective state commissions seeking

7 As explained in above, the prohibition against retroactive ratemaking and the filed rate doctrine would preclude
any such order.
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refunds. Both state commissions denied the refund claims. The Kansas Commission noted:

[a]ll Kansas local exchange companies have approved payphone line tariffs in

place and there is no evidence they have not been billing payphone providers in

accordance with those tariffs. Telephone companies are required to charge the

rates set out in their approved tariffs. There is no basis for retroactive

implementation of new tariffs, if we find the current tariffs must be revised.
Order, In Re: Matter of the Application of the Kansas Payphone Association Requesting the
Commission Investigate and Revise the Dockets Concerning the Resale of Local Telephone
Service by Independent Payphone Operators and Tariffs Pursuant 1o the FCCs “New services
Test” Decision lssued January 31, 2002, Docket No. 02-KAPT-651-GIT (December 10, 2002)
(Attachment 1, p. 11). Likewise, the Ohio Commission “rejects the PAO’s request for refunds.
Such refunds would constitute unlawful, retroactive ratemaking.” Order, In Re: the
Commission’s Investigation inlo the Implementation of Section 276 of the Telecommunications
Act of 1996 Regarding Pay Telephone Services, Case No. 96-1310-TP-COI (November 26,
2002) (Attachment 2, p. 11). This Commission should summarily reject the FPTA’s claims for
refunds, just as the Kansas and Ohio Commissions did with similar claims.

CONCLUSION

For the reasons explained above, the Commission should dismiss the portion of the

FPTA’s Petition seeking refunds from BellSouth.
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Respectfully submitted, this 15 day of April, 2003.
BELLSOUTH TELECOMMUNICATIONS, INC.

JAMES MEZA III

c/o Nancy H. Sims

150 South Monroe Street
Suite 400

Tallahassee, FL 32301
(305) 347-5558

. bﬂgag ym
R. DOUGEAS LACKEY )

MEREDITH E. MAYS

Suite 4300, BeilSouth Center
675 West Peachtree Street, N.E.
Atlanta, GA 30375

(404) 335-0750

486229
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22002. 12, 10 08 49543
s Corroration Cormission
TIE STATE CORPORATION COMMISSIQN Toffory 5, Nagasan

OF THE STATE OF KANSAS

Belore Commissioners; Jobn Wine, Chair

Cynthia L. Clsus

Brian J, Moline
.In the Mauter of the Application of the Kansas )
Payphone Associstion Requesting the )
Commission Investigate and Rovise the )
Dackets Concerning the Resale of Local ) Docket No. 02-KAPT-651-GIT
Telephone Service by Independent Payphone )
Operators and Tariffs Pursuant to FCC “New )
Services Test” Decision Issued January 31,2002, )

QRDER _

The above-captioned matter comes before the State Corporation Commission of the Stale
of Kansas (Commission) for a decision. Being fully advised in the premises and familiar with its
files and recoeds, the Commission finds and concludes as follows:

1. On February 22, 2002, the Kansas Payphone Association (KPA) filed an
Application with Lhe Comsmission requesting a review of existing decisions and tariffs regarding
tesale of local telephone service by independeat payphone operators. KPA stated the Federal
Communications Commission (FCC) issucd an ordet on January 31, 2002, In the Matter of
Wisconsin Public Service Commission Order Directing Filings, FCC 02-25 (FCC 02-25), setting
out “new services test” requirements. The FCC order was sttached to KPA's Application.

2. On April 9, 2002, Commission Staff filed 1 Motion for a More Definite
Statement. On April 10, 2002, Southwestem Bell Telephone Company (SWBT) filed 2 Motion
for a Morc Definitc Staterent.

3. OnMay 8, 2002, the Commission issucd an Order granting the Mations for a

More Definite Staterent and directed KPA 1o file its statement by June 14, 2002.



4. On June 13, 2002, KPA filed its More Definite Statcment. Oa July 11, 2002, the
Commission issucd an Order permitting Responses to KPA's More Definite Statement by
August 9, 2002, allowing KPA to file « Reply by August 23, 2002. Responsex were filed by the
State Independent Alliunce (SIA), Sprint Communicalions Company L.P. (Sprint) and
Southwestern Bell Telephone Company (SWBT). On September 11, 2002, KPA filed a Motion
to Acuept Pleading Out of Time and its Reply to the Responses.

5. In its Motion, KPA cxplained that its initial counsel had withdrawn and that its
new counsel had required additional time to gain an understanding of the issucs and prepare a
Reply. KPA [urther stated no party would be prejudiced by acceptance and consideration of its
Reply because no further proceedings have been scheduled at this time ang the Commission is
not constrained by a statutory deadline.

6. The Commission finds that KPA's Motion to Accept Pleading Out of Time shall
be granted. The Commission agrecs that there is no lime line that must be met in this docket and
dclay doos not prejudice the other parties to the docket. The Commission finds it will benefit
from hearing fully from all parties and will consider KPA's late-filed Reply.

1. In its More Definite Statement (MDF), KPA appears to request that it be allowed
10 file a cost of service study for SWBT"s payphone tariffs based on a forward-looking cost
methodology. such as TELRIC or TSLRIC, apply thc UNE overhcad loading factors to
puyphone lines und adjust the tarif¥s 1o account for SLC or BUCL charges. (MDF, 14 1, 3,4, 5.)
At 7 of its Reply, KPA corrects the impression left by the MDF, that it seeks to perform a cost
study for SWBT. KPA notes it has no ability or desire to perform a cost study for SWBT. Atq
4 of the MDF, KPA asserts that the Commission's finding in Docket No. 97-SWBT-415-TAR

(415 docket) that cvery service a payphone provider can take does not need to be cost-based is



contradicted by FCC 02-25. KPA provides ho cite 1o any specific language supporting its
assertion. This is one of the problerms with KPA's Morc Definitc Statement. It repeatedly
refesences FCC 02-25 but does noi cite 1o any particular portion of the Osder, nor to any

. longuage that it believes supports its allegations. This makes the Commission's job more
diificult in that it requires the Comumission 1o search FCC 02-25 to determine whether it in tact
supports KPA's arguments. Tt also makes it difTicult for other parties 10 provide complete
responses to KPA's arguments and thus deprives the Commission of [ull input from those

' panies.

8. KPA references Docket No, 00-SWBT-1094-TAR in which the Commission
ullowed SWBT to reduce its SmartCoin rate from $12.00 to $2.25 per month while KPA
members have to pay $7.00 per month for answer supervision which is one of the many bundled
elements in the SmartCoin rate. KPA alieges this should have made the Commission aware that
all SWBT's payphone rates are not cost based. (MDF, § 5.)

9. KPA also states it requested the Commission spply the 02-25 Order to all Kansas
LECx because the Commixsion determined in the 97-KAPT-102-GIT (97-102 Order) that the
new services test applied to all Kunsas LECs.

10.  KPA references section 276 of the Federul Telecommunications Act. It prohibits
Bel! Operating Companies (BOCs) from subsidizing or discriminating in favor of their own
payphonc operations and requires the FCC *to take all actions necessary ... to prescribe
regulations ..." 10 cstablish a per call compensation plan; discontinue inter and intra-state access
charge payphone service elements; prescribe non-structural safeguards for BOC payphone
services; and provide for BOC und independent payphone providers to negotintc and contract

with location providers and caricrs that carry intral ATA and interLATA calls, unless it finds



tbe latter is not in the public interest. Congress preempted any state requirernents that wene
inconsistent with FOC regulations.

11, KPA agserts that the FCC has codified “the new services test” at 47 C.F.R. section
61.49(h)(2). (MDF, % %(1).) Section 61.49 addresses the supporting information that must be
provided by carriers subject to price cap regulation for tariff filings. Subsection (h) requires
submission of cost data to document that a carrier does not recover more than a reasonable
portion of its averheud cost. There is no subsection (h2). KPA alxo refers to 1 38-44 of an
vpinion in OC Docket No. $9-79.' In those paragraphs the FCC uddresses pricing of new
services. KPA does not identify what specific lungnage in thosc paragraphs it decms relevant, It
appears 1 42 may be the most relevant. [t stutex in pertinent part:

{A} LEC introducing new scrvices will he required to submit its engineering

suclies, time and wage studies, or other cost accounting studies o idenlify the

direct costs of providing the new service, absent overheads, and must also satisfy

the net revenue test. LECs may develop their own costing methodologices, but

they must use the aame costing methodology for all related services. ... [Clost

support submitted with the tariff must consist of Lhe following information: (1) a

study containing a projection of costs for a reproscntative 12-month period; (2}

cilimales of lhe effect of the new service on traffic and revenues, including the

traffic and revenues of other services: and (3) supporting workpapers for

estimates of costs, raffic, and revenues.

KPA funther references an Apeil 4, 1997 Clasification Order in CC Docket No. 96-1282 in which
the FCC clarified that the “new services test” would apply to the pricing of basic payphone lines
whether they were ncw aor not,

12.  KPA contends it is clesr that SWBT and other LECs have not complied with the
new scrvices test. (MDF, ¥ 13.) KPA refers to Commission Docket No. 97-SWBT-415-TAR

claiming SWBT failed to file cost-support data in that docket. KPA further alleges all the LECs

! Amendmants of Part 69 of the Commission’s Rulea Relating to the Creation of Access Charges Subelements fo:
Open Neiwork Architecture. 6 FCC Red 4524, 4531 (1991).

? In the Monter of Implementation of the Pay Telephone Reciassification and Compenzation Provivions of the
Telecommunications Act of 1996. CC Docket No, 96-128 (DA97-678) Reloased: April 4, 1997,
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need to file cost-support data in order (o comply with the new services test and that none of them
have done so. KPA requests that the Commission implement FCC 02-25 and adjust payphone
tariffs to comply with the new services test. (MDF,{ 13.)

t3.  Inits Response 1o KPA's More Definite Statement, SWBT stales KPA reiterates
its allegations from earlier dockets that no cost of service study has been performed by any
Kansus LEC in uccordance with the new services test und thut KPA [uils to provldc.:llsccific
allegatians as to how the approved payphone tariffs fail to comply with FCC 02-25 ux required
by the Commission’s May 8, 2002 Order in this docket. SWBT states it cannot reply to KPA's
Application or its More Definite Statement because it would be required to speculate as to how
KPA believes current tariffs fail to comply with FCC 02-25. (SWBT Response, ¥ 10.) SWBT
concludes KPA's Application is nothing more than another attack on the Commission’s
decigions in the 97-SWBT-415-TAR and 97-KAPT-102-GIT dockets in which the Commission
Tound that SWBT had provided linancial analysis for all its unbundled payphone services and the
access line and that SWBTS rates were consistent with all four of the FCC’s payphone orders.
SWBT referencex the Commission’s Muy 16, 1997 Order in Dacket No. 97-KAPT-102-GIT.
(SWBT Response, 1 11.)

14.  Sune Independent Alliance (SIA) responded that it disugreed with KPA's
allcgution that none of the LECy had filed cost support data in the 97-102 docket. It pointed out
that the SIA member companies filed cost support data on June 23, July 1, and September 22,
1999, SIA stated it did not beliove a Comumnission order had boen issucd addressing those
fllings." SIA asscrts that FCC 02-25 requires application of the ncw services test only o price

cap reguluted carriers and is bused on a furward-lovking cost methodology which rural LECs

} ‘It Comumismion issuzed an Order on those filings om Octuber 9. 2000. 1o Ut Order tha Commission found that all
the companics, including the nos-STA rural companics passcd the Ncw Scrvives Tewt, axcept three, whose pmices
were helow the cost floor.



have not, to date, been required to implement, SIA points out that requiring rural LECx 1o baxe
their payphone rates on forward looking costs would be very expensive and provide little, or no,
benefit. (SIA Response, 14.) With respect to KPA's claim for refunds, STA states the cumment
tariffs were approved by the Commission and any refund requircment would amount to
retrouclive ratemaking. Should the Commission decide that ncw tariffs are required, they should
apply on a going-forward basis only. (SIA Response,§ 6.) SIA statcs it does not believe
testimony and an evidentiary hearing would be necessary in this docket unfess the Commission
decides to require the rural LECs 10 basc their payphone access rates on forward looking cost.
(S1A Response, 1 7.)

15.  Sprint asserts FCC 02-25 applics only to regional Bell Operuting Companies
(RBOCs); 47 U.S.C. § 276 requires only RBOCs to not discriminate between its affiliated
payphone provider and independent payphonc providers; and, the FCC does not have authority
over intrastate payphonc ratcs. Sprint alzo points out that it submitted cost data in the 102
docket. (Sprint Response, 13.) Sprint notes that KPA's refund raquest is precluded by the
prohibition on retroactive ratemaking, citing State ex rel v. Public Service Commission 11 P. 2d
999 (Kun 1932) and Kansay Gas & Electric v. KCC, 794 P. 2d 1165 (Ct. App. 1990.)

16.  Inits Reply 1o the Responses, KPA stresses 2 number of significant cvents have
occurred since the current tariffs were approved. KPA mentions FCC 02-25, maodifications by
SWBT and other LECs of payphoue rates or rates for network elements that are used in
providing payphone services, and approval of SWBT's K2A. (Reply, § 2.) KPA cites § 68 of
FCC 02-25. That paragraph provides that BOCs’ intrastate payphone rates “should be calculated
using forward-lnoking dircct cost methodology such as the TELRIC or TSLRIC, bat the full

pricing regime of sections 251 and 252 does not apply.” It ulso states “overhead loading rates for



telephone linc rates should be cost based, and such rates may be calculated using UNE overhead
louding factors .. .. Finalty, BOCs’ payphone linc rates should be adjusted to account for SLC
churges 13 uct forth herein.” KPA notex thix guidance was not available when the Comumission
approved the current payphone services tariffs. (Reply, §3.) KPA relterates its carlier argument
that SWBT changed the rate for its SmartCoin service fromn $12.00 1o $2.25 per month. KPA
states “answer supervision,” for which KPA memberx are charged $7.00 per month, is one of the,
bundled clements of the SmariCoin service. KPA asserts this pricing difference appears

+ discriminatory and warrants a Commission investigation. (Reply, 1 4.)

17. KPA reference FCC 02-25, 1 34, in which the FCC finds it appropriate for “states
to adapt the same method for caleulating a ceiling for overhend allocation as we did in the
Physica! Coliocation Tariff Order," recognizing the states that continue to use UNE overhead
allocations for payphone services are alsa in full compliance with section 276 and our
precedent.” KPA notes the K2A, which was not uvaiiable to the Commission in the previous
payphone investigution provides the Commission with TELRIC based UNE ratcs which can be
used ay a comparison o Lhe rates charge! lo puyphone providers. (Reply, § 5.)

18.  KPA acknowledges the objections of the responding companies regarding
cxtension of thix investigation 10 companies other than SWBT. KPA does not disagree that the
FCC's authority on this issue is imited Lo the BOCs, but noles the FCC encouraged state
commissions to apply the same rules to other LECs, citing J 42 of FCC 02-25. KPA also notex
this Commission determined in the 102 docket to apply the same standards to all Kansax LECs

with respect to payphone issues. (Reply, 1 6.)

* Local Fxchange Carriers’ Rates, Terms, amd Conditions for Fxpanded Interconnection Thraugh Physical
Collacation for Special Access and Swirched Transpors, CC Docket No. 93-162, Second Report and Ovder, 12 FCC
Red 13730 (June 14, 1997) (Physical Coflocation Tariff Order.)



19.  The Commission first ohserves that we addrossed the issucs of payphone access
charges for all Kansas LECs in the102 docket, We found that they complicd with the four FCC
orders relevant to these jssues st that time. KPA did not appea! our decision so it is precluded
from attacking the decisions made in that docket at this time. However, PFCC 02-25 sppears to
impose certain requirements on BOC intrastate payphone service offerings that are diffecent from
those in effect at the time the 102 docket was conducted. In order to put the issues in this docket
in context, a brief analysis of FCC 02-25 is necessary.

20.  The FCC expresses its belief that FCC 02-25 “will assist states in applying the
new services test to 8OCs' intrastate payphone linc rates in order 10 ensure compliance with the
Payphone Orders and Congress’ direclives in section 276." (RCC 02-25, 1 2.) Thus, the FCC's
intent to require stalc commissions to recxamine intrastatc payphone line rates is clear. The FCC
addresscs its jurisdiction to sct standards for states to apply to intrastate payphonc linc rates. The
FCC concludes that scction 276 provides that authority’ and SWBT has not challenged the
FCC’s jurisdiction to sct these stundards for intrustute sutes in this docket.

21, The FCC first addressca the requirements il established in the Payphone Orders
and finds that BOCs “should use a forward-looking methodology that is consistent with the
Local Competition Order™ (FCC 02-25,149.) The FCC observes that a slate may use its
accustomed TSLRIC or other forward-looking cost methodology 10 develop the direct costs of
payphonc line service costs. States sre not required to use 2 TELRIC methodology. (FCC 02-
25,9 48.) The FCC adds that BOCs may include retail costs, such as marketing and billing, that
they can show are attributable to payphone line services, (FCC 02-25,9 50.) The apinion

addresses overhead loading factors but does not establish a specific factor. FCC 02-25 makes it

* FCC 02-25, 71 31-42.
* in the Matter of Implemcntation of the Local Competition Prirvisions in the Tel lcutions Aci of 1996, OC
Docket 96-98, First Report and Order, 11 FCC Red 13499 (Aug. 8. 1996) (Local Compriition Order).
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clear that BOCs have some flexibility in calculating overhead allocations, which must be
carefully reviewed for reasonablencss and that “BOCs bear-the burden of affirmativety justifying
their overhead allocations.” (FCC 02-25, § 56.) FOC states, “we belicve that it is appropriate for
_ sttes to adopt the same method for calculsting a ceiling for overhead allocations us we did in the
Physical Collocation Tarifj Order, recognizing that statcs that continue to use UNE overhcad
allocations for payphone services are also in full compliance with section 276 and our
precedent.” FCC also states ARMIS data relating to the plant categories uxed to provide
' payphone services could be used 1o calculate an upper limit on overhead loadings. (FCC 02-25,

{ 54.) FCC 02-25 requires BOCs to “reduce the monihly per line charge determined under the
new services test by the amount of the upplicable federally tariffed SLC.” (FCC 02-25, 9 61.)
Further, “any rate for local usage billed to a payphone line, as well as the moathly payphone line
rate, must be cost-bascd und priced in uccordance with the new services test.” (PCC 02-25,9
64.)

22.  The FCC concludes FCC 02-25 by stating at 4 68, “{i}n sum we issue this Order
1o assist states in determining whether BOCs® intrastate payphone line rutes comply with section
276 and our Payphone Orders.” The FCC then lists the Order”s “basic propositions.”

First, BOCs’ intrastate payphone line rates, including usage rates, should comply

with the flexible, cosi-based new scrvices test. Second, these rates should be

calculated using & forward-looking, direct cost methodology such as TELRIC or

TSLRIC, but the full pricing regime of sections 251 and 252 does not apply.

Third, overhead loading ratex for payphone line rates should be cost-based, and

such rates may be calculated using UNE overhead loading factors, provided that

such rates do not exceed an upper limit colculsed uging the methodology from

either the Physical Collocatinn Tariff Order or the ONA Tariff Order. Finally,

BOCs’ payphone line rutes should be adjusted to account for SLC charges, as set

forth herein. (Y 68.)

23.  All Kanxas incumbent local exchange companics provided cost studics to support

their rates charged to private payphone providers. SWBT's tariffs, based on those cosi studies



were approved in the 97-SWBT-415-TAR docket in 1997, Based on FCC 02-25, we conclude
ihat the FCC may now have retined its definition of the “new services fest™ and that it expects
the states to ensure that BOCs provide payphone lines at cost-based rates In accordance with
those definitions. (RCC 02-25,442.) Thc Commission had not yel addressed TBLRIC or
TSLRIC rates in 1997 when SWBT's Lriffs were approved, In its Response, SWBT did not
address whether its current payphose lriffs comply with the requirements set out in FOC 02-25,
SWBT's Response focused on the deficiencies of the MDF and the fact that the Commission has
approved SWBT’s current payphone tariffs. The Commission finds that in order to ensure that
SWBT"s payphone line rates arc in compliance with FCC 02-25 SWBT must filc a compliance
repart with the Commission. That report must be supported by relevamt cost documentation.
Staff shall then review the report, including any necessary discovery and advise the Commission
on what action, if any, is necessary to cnsure compliance. We therefore direct SWBT to file its
report with supporting documentation, showing whether their current Lariffs arc in full
compliance with FCC 02-25. SWBT shall file its report by February 12, 2003.

24.  KPA has raised the issuc that SWBT's SmartCoin® may be discriminatorily
priced in comparison to “answer supervision.” The Commission is concermned about
discriminatory pricing issues and orders SWBT to file a report on January 15, 2003, that
addresses this issue. The repont should include answers to the following questions:

a. How many SmartCoin© features are sold tn SWBT coin service and how many
arc sold to all private payphone providers?

b. How many “answer supervision” features are sold to SWBT coin service and how
many acc sold to all private payphone providers?
c. If only private payphone providers buy “answer supervision and only SWBT

coin service buys SmartCoin®, pleasc explain in simple terms why this happens. Please aiso
pravide any relcvant technical explanation,
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d. How docs SmartCoin@ differ from “answer supervision?” What other features
and functions are provided in the SmanCoin® feature?

c. Provide an explanation of the interchungeability of SmartCoin© and “answer
supervision.”

f. Explain why the pricing of these two services are not discriminatory Lo private
payphone providers.

25.  Sprint and SIA assert in their responses that RCC 02-25 is applicable t;nly o

BOCs. The FCC acknowledges in the Order that scction 276 of the Federal Teleccommunications
" Act only gives it authority over the intrastatc payphone line rates charged by BOCs. (3 31-42.)

Atq 42, the FCC “encourage[s] states to apply the new services test to all LLECs, thereby
exlending the pro-compelitive regime intended by Congrexs 1o apply to the BOCs to other LECs
that occupy a similarty dominant position in the provision of payphane lines." Tn Docket No,
97-KAPT-102-GIT, in which we last considered payphone line rates generically, we required all
incurnbent local exchange companies to file cost studies to support their rates, based on our
statutory authority. We have nof yet established TELRIC or TSLRIC rates for rural local
cxchange companies. We have also not establishcd TELRIC rates for Sprint, although Sprint’s
Kansas universal service support is bascd on the TSLRIC methodology. At this time we do not
direct Sprint or the rural local exchange companies (o (ile u report. We muy review their
payphone line rates at a later time, after first assuring compliance by SWBT with FCC 02-25.

26.  All Kaneas local exchange companies have approved payphone line tariffs in
place and there is no evidence they have not been billing payphone providers in accordance with
those ariffs. Telephone companies are required to charge the ruzes ket out in their upproved
tariffs. There is no bayis for retroactive implementalion of new tariffs. if we find the current

tariffs must be revised.



IT IS, THEREFORE, BY THE COMMISSION ORDERED THAT:

A. SWBT is directed to file a report on its compliance with FCC 02-25 by February
12, 2003.

B. SWRBT shal) file its responscs to the qucstions regarding SmartCoin© and
“answer supervision” by January 15, 2003.

C, Sprint and the rural local exchange companics are not required to file reports at
this time,

D. Any party may file a petition for reconsideration of this Order within fifteen dayx
of the date this Order is served. If service is by mail, service is complete upon mailing nnd'thme
days may be added to the sbove time frame,

E. The Commission retains juisdiction over the subject matter and the partics for the
purpose of entering such further order or orders as it may deem necessary and proper.

BY I'HE COMMISSION IT IS SO ORDERED.
ORDER MAILED

DEC 1 0 2002
iy A vy =

Jeffrey S. Wagaman
Executive Directar

Wine, Chr.; Claus, Com.: Moline, Com.
Date;__ WC 10 2
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i ’ BEFORE
‘THE PUBLIC UTILITIES COMMISSION OF OHIO
In the Matter of the Cémmission's Investigation

into the Implementation of Section 275 of the )
Telecommunications Act of 1996 Regarding Pay ;

Case No. 96-1310-TP-COI

1 Telephone Services.
) . ENTRY
The Commission finds:
® Gelra b gt tersiio L Qe £10
require the incumbent local carriers (115301) to
comply with the Federal cation Commission’s

(FCC’s) "New Services Test."!

More specifically, the PAO requests an order from the
Commission directing Ameritech Ohio (Ameritech) to file
g:ry‘gbpne tariffs that include rates based u the New
; ces Tes‘ti. The PAO further that r:tech use
5 existing and approved TELRIC (total element long-run

L’ o incremental coat%psmdiea for unbundled network elements
(UNESs) as adjusted to account for federally tariffed subscriber

line charges {SLC). For the incremental difference in rates

, applied to purchases of payphone services, the PAO demands
! t checks be issued to payphone service providers.
The refund checks should account for the incremental

' difference in rates for services dating back to April 15, 1997, the
date upon which the Commission approved Ameritech’s

payphone tarlff.

(2> The PAO asks that other ILECs p: forward-looking cost

studies for payphone line services that comply with the New

Services Test. In the altemnative, the PAO requests that ILECs

file benchmark rates and consistent with Amaeritech’s

' TELRIC costs. Ifmpaﬂyobiecuwmdnaao-dlyperiod.ﬂ\e
| Commission should order the ILECs to submit tariffa based
i upon the cost studies or benchmark rates. A].'i—d‘lzpeﬂod
_ d be ted to review the tariffs to determine if a given
: tariff complies with the cost study or benchmark rates, If there
: are objections to either the cost studies or the tariffs, the
Comrrussion should establish a comment period or schedule a
settlement conference. If there are no objections, the
! Comumission should issue an en!:zoaﬁm\dng tariffs. As
i with Ameritech, the other ILECs should issue refund checks to

E 1 See, Order on Reconsideration, OC Docket No. 96-128, 11 FCC Red 21233 (fssued November 8, 1996).

i This is to certify that the images appoaring are an
accurate and cosplete ruproduction of & case fila

dooument d-ujm tu ths regular course of
Date Procassed
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account for the incremental difference in rates applied to
purchases of services. The checks should account for
the time period dating back to the approval of the ILECs’
re e tariffs.

The PAQ proposes a procedure whereby Ameritech would be
directedmpﬁlenﬂffl.pAE‘uiodofaodnynwmﬂdbegnmdin
which to file objections. In the event, that objections are filed, a
brief comment period should be scheduled. .

In its supporting memorandum, the PAO points to the need for
gaghmemvicubylowmcomemzim According to the
AQ, 300,000 payphone lines have been disconnected over the
Kla’t few X PAO contends that a disp: ionatel
n of disconnects are attributable to relatively
peyphone line charges. The result is an ever-decreas
rumber of payphones available to the poor who cannot affor
residential service or cell phones.

The PAO e}:n'.dms out that with the promulgation of Section 276
of the Ti emufnmﬂaﬁo:gn Act of 199?#(&: Act) Congress
sou as one of its , the expansion of payphone services.
puri'il-u'mm, the PE%]' on 20, 1996, released a
and Order in CC No. 96-128 implementin
Section 276 of the Act2 On November 8, 1996, the FC
released its Order on Reconsideration in CC Docket No. 96-128,
its orders, the Order on Reconsideration required that
payphone line services be priced at cost-based rates in
accordance with the New Services Test.

The PAO has documented the of this proceeding. The
PAO states that on December 9, 1996, the Commission opened
this docket to wtonunimraatabebasiatlmregm
of Sectian 276 of the Act and the RCC’s decisions in OC Docket
96-128. Pursuant to an entry issued by the Commission on
December 19, 1996, ILECs filed tarifts. The Commission
approved the tariffs on March 27, 1997, and red them to
be filed and effective on or before Agil}‘ls, 1397. The PAO
moved to intervene on April 8, 1997. Coin Phone

Company, AT&T Communications of Ohio, Inc. (AT&T), The
Ohio Telecommunication Industry Association, and MCI
Telecommunications Corp. also moved to intervene. By entry
issued May 22, 1997, the Commission directed the ILECs to
provide by June 12, 1997, additional information regarding
payphone services. On June 30, 1997, the FAO moved to
conduct an evidentiary hearing to determine whether the

2

2-

o e s —————

In the Matier of the Implsmentation of the Telephone Reclassification end Compensation Provisions of the
Telecommunicotions Act of 1995. :

|
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TLECs were in compliance with Section 276. On January 29,
1998, the attorney examiner granted petitions to intervene and
provided the parties an opportunity to submit comments and
reply comments. On January 28, 1999, the Commission

eduled an evidentiary hearing and permitted discovery. On
September 5, mm,menuonwyeumineriamedmcnh?'
scheduling a p conference for September 14, 2001. It
was determined at the conference to attempt mediation to
resolve the issues. The parties, however, were unable to
resolve the issues through mediation.

In its June 17, 2002 memorandum, the PAQ relies u a
memorandum opinion and order released by the FCC on
January 31, 2002, in a Wisconsin ding (the Wisconsin
Dedlsion).? According to the PAQ, the Wisconsin Decision
purports to what state commissions must do to ensure
that payphone rates are in compliance with Section 276.

The PAO contends that the FCC has preempied the
Commission’s decisions in this docket insofar as Ameritech’s
payphane rates. The PAO further contends that, since 1996,

Ameritech’s rates have exceeded those that are by
Section 276 of the Act. Consequently, the PAO des that
it Is incumbent upon the Commisaion to establish reasonable
Tates as soon as practicable.

The PAO points out that Ameritech does not need to conduct
new cost studies. Approved TELRIC studies that meet the
New Services Test already exist. The PAO, therefore, seeks an
order from the Commission requiring Ameritech to file new
?a honeliz_;;g%hnedupmeds TELRICcoststucéi:s
or . roposes & chart of specific services that
should be included lnlt’heurlﬂ.

Supporting its claim for refunds, the PAO points to an April 10,
and 11, 1997, request written on behalf of the Re Bell
Operating Company (RBOC) Payphone Coalition (the
Coalition) wherein the Coalition a waiver of the New
Services Test requirement. The Coalition offered three
conditions in lieu of liance. One of the conditions was
that refunds would be issued if future New Services Test
compliant tariffs result in lower rates. The refunds would date
back to April 15, 1997. The FCC granted the waiver.* By this

§ 3 In the Matter of Wisconsin Public Service Commission Order Directing Filings, Bureau/CPD No. 00-01
(Memorandum Opinion and Order, Reloased January 31, 2002).

(OMHMApﬂH,l -

' & In the Matter of the Inplementation of the Pay Telephone Reclussfication end Co ion Provisions of the

Telecommunications Act of 1996, CC Dolcket No., 96
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(12

letter, the PAO argues that the RBOCs were aware in April
1997 of their need to comply with the New Services Test.

Insofar as other ILECs, the PAO notes that the FCC
acknowledged that it did not have jurisdiction over non-BOC
intrastate payphone line rates. Nevertheless, the PAO states
that the encouraged state conunissions to apply the New
Services Test to all LECs. The PAQ, therefore, es in favor
of applying the New Services Test to all Ohio LECs.
Recognizing that most LECs do not have existing TELRIC rates,
tht:dll’AOurgn&leComuﬁsdontoorderILECabeonduct
8 ies USll'Lg a fOIWl!'d-lODHllg cost lPP!md‘l- Furthermore,
;hee PAQ believes that the allocation of common overhead must
cost based.

To avoid unfaimess and discriminatory treatment, relative to
Ameritech, the PAO suggests that the other ILECs be ordered
to issue refunds to the extent that their rates have exceeded
whatmemd\mﬂdhﬂebmunduﬂmNmSewm
Test. should account for the period from which the
other ILECs’ tariffs were approved in this docket.

Ameritech filled a memorandum contra on July 19, 2002.
Ameritech argues that the PAO's requests should be denied in
their me‘;\tmlr:ty An‘:ﬁ%ﬁh characterizes the PAO’s motion to
exp proceedzhas as yet another attempt to
nttackcolhmtheatpﬂlﬂ, lye andt.‘tu)‘uneptzz,
2000, entry on rehearing issued in this Insofar as the
Wisconsin Decision, Ameritech emphasizes that the decision
does not preempt the Commission’s authority over intrastate
payphone rates. to Ameritech, Section 276 of the
Act only provides that BOCs extend nondiscriminatory
treatment to BOC-sffillated payphone providers and
ind hone providers. this reason, Ameritech
beliaves that the FCC has exceeded the authority granted by
Section 276. Because the Wisconsin Decision effectively
imposes FCC authority over intrastate payphone rates,
Ameritech has a the ruling to the United States Court of
Appeals for the District of Columbia. Arguing that the

isconsin Decision marks such a radical departure from FCC
and Commission precedent, Ameritech advises that its
holdings should notie a .in Ohlo. In any event, because
of the pending appeal, Ameritech contends that the Wisconsin
Decision is not ripe for application in Ohio.

Reviewing the PAO’s requests for TELRIC tg‘rh:ing. notice,
comrunents, and refunds, Ameritech concludes that the requests
are inconsistent with the Wisconsin Decision and state law.

PRNE--< -y
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(13) With respectboTELRICpﬁcimAmeﬂtedl i that the

¥

Cummmﬁrg' on the subscriber line charge (SLC), Ameritech
“states that

(15)

(16)

Wisconsin Decision permits the use of any forward-lookin,
methodology to ascertain the costs of J:y;lvme services

the allocation of overhead. Thus, 'AO’s request for
TELRIC pricing is too restrictive. Furthermore, Ameritech
states the independent payphone providers are not
“telecommunications carriers” under the Act. Consequently,
they are not entitled to TELRIC pricing for UNEs. Payphone
lines are retail products,

Even if existing TELRIC rates were used, as suggested by the
PAO, Ameritech zg:zea that such rates would be
inappropriate. Ameritech emphasizes that its TELRIC rates are
based u the costs to serve competitive local: exchange
carriers (CLECs). To determine appropriate rates for the costs
of independent payphone providers would require an entirely

different cost . Ameritech expects that the wholesale rates
for CLECs w be quite different from the retail rates for
independent payphone providers. .

SLC is an appropriate charge for independent
payphone providers. The intent of the charge is to allow LECs
to recover regulsted costs. Since the charge is applicable to
both LEC and non-LEC payphone lines, there can be no
subsidy or disarimination.
payphone usage costa. Nocng a previous FCC ordar tha gelg
payphone usage costs. Noting a previous FCC t only
mhomspedﬁcse sexvices are properly considered for federal

itfing requirements, Ameritech condemns the Wisconsin
Decision for expanding the scope of the FCC’s authority to
consider other services. Ameritech also points to this
Commission’s previous order that stated that features that are
merely incidental to payphone service are not subject to the
federal tariffing requirement.

As for the PAO’s procedural recommendations, Ameritech
Tejects the recommendations on the grounds that they would
ariohu Sccﬁon;:l(:Slﬁ, ‘I}vevued Code, and deny Ameritech its

ue process ts. ithout an opportunity to present
testimony and cross-examine witnesses, Ameritech contends
that it would be denied an ity to be heard. Moreover,
Ameritech is concerned that without a record it would be

denied the opportunity for supreme court review.
Ameritech criticizes the PAO’s refund proposal as being

equivalent to imprzer retroactive ra . Because the
Commission decided against refunds and reimbursements in

o — i e 43 7 o
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(17)

(18)

(19

the June 22, 2000, entry on rehearing, Ameritech deems the
PAQ's request for refunds as an improper second request for

Ameritech accuses the PAO of misconstruing the letters written
on behalf of the Coalition on April 10, and April 11, 1997,
Ameritech explains that it reco that in some states it
would not have tariffs in compli with the New Services
Test by the April 15, 1997, deadline. The Coalition, its
letters, requested a 45-day waiver in those states in which
tariffs were not in campliance. the 45-day period the
noncompliant states would be identified and compliant tariffs
would be filed by May 19, 1997. The BOCs agreed to issue a
refund only in those states subject to the waiver and where the
new tariff rate was lower than the previous rate. Ameritech
asserts that its Ohio payphone tariff was never identified as one
of those that was not liant with the New Services Test.
Thus, refunds were only where noncornpliant tariffs
were identified, where new were filed by May 19, 1997,
and where the new tariffs were for lowers rates. .

As did Ameritech, ALLTEL Ohio, Inc. (ALLTEL), Cincinnati
Bell Telephone Campany (CBT), Verizon North, Inc. (Varizon),
and the Ohic Telecom Association (OTA) filed memoranda
contra on July 19, 2002,

ALLTEL, CBT, Verizon, and the OTA emphasize that the New
ServicaTut&nliesorﬂytoBOCnmdt}utAmuued\hﬂm
only BOC in .Cﬂ&:ﬁ\uout&wwmtheWiscomm'
Decision acknowledges that the FCC’s authority does not
extend to non-BOC intrastate rryphone line rates. Aocording
to the OTA, the Wisconsin Decision merely encourages the
application of the New Services Test to nm-BSCo.

Verizon enumerates reasons why the New Services Test should
not be applied to non-BOC LECs. Neither Congress nor the
Commission has determined its application to be appropriate.
m uccompeﬂ’ i lh!ldt; working lr‘:;
studies. Pa; tion is in

is evidence the market share of independent
payphone providers in Verizon’s service area. Finally,
Verizon contends that the PAO has made no showing that the
rates resulting from new cost studies would be any more
su tive of the Commission’s than the current rates.
Without any federal law r t and without any
indication that Ohio would be better off, Verizon concludes
that the PAO’s request for cost studies is unsupported by any
compelling reason.
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(20)

@

(22

@3

The OTA adds that the burden of cost studies would outwei
any benefits. By the OTA’s count, 41 studies would
required. Statewide uniformit would be the only
ac}uevemmt In com e studies, each ILBC would be
required to divert subs ruourou. Because many ILECs
luve o:l‘y a fewplyphmmﬂndram,ﬂ\eOTAquesﬁomthe

CBT and Verizon assert that their costs and tariffs have been

app rovednndmincomplimcewithSectlonMof&neAct

and the FCC's orders. Moreover, CBT states that the

Commission has approved its tariff rates for access

lines in CBT's alternative tion rate case (In the Matter of

the Application of Cincinnati Bell Telephone Company for Appmml
@ Retail Pricing Plan Which May Result in Future Rate Increases,
No.96-899-’IP-ALT).

All the ILECs ect the PAO's est for refunds. Like
Ameritech, the remind the Commission that refunds
have already been considered and rejected as unlawful,
retroactive ratemaking by the Commission in its April 27, 2000,
emrymd]unezz.m,mtzymmhemng.

The PAO ly memorandum on August 5, 2002,
contra filed by the II.ECa Caol'n:l.'ar{ms
Ameritech s assertions, the PAO n';{;u that the FCC
preempted the Commission’s authority over intrastate
Payphone rates. The PAO relies on the Wisconsin Decision,
that it is the most current law available and must be
applied by the states. A mghplyhgthnhwoftheme,thaPAO
eo:u:ludes that Ameri % yphone line rates and usage
charges must comply with the New Services Test.

The PAO dismisses Ameritech’s criticisms of the Wisconsin
Decision. The PAO rejects Ameritech’s contention that the
Wisconsin Decision marks an unprecedented itrusion into
state ratemaking. Citing as an example the issuance of the
FCC’s TELRIC pricing rules as a methodologdt: be used by
states to develop prices for UNEs, the PAO a precedent
for such action.

Alﬂ:oughﬂwPAOagmm&\AmaibechﬁnttheFCCdidmt
mandate TELRIC as the only appropriate pricing measure, the
PAO ts out that the expressly authorized the use of
TELRIC. TELRIC is a s edﬂ of cost—bnsed forward-
looking meﬁ\om t d comply with the New
Sexvices Test. g to the PAQO, It {s the Commission, not
Ameritech, that should determine the pmprinte
methodology. The PAO suggests that 'I'ELRIE




[EPUSER. Li—-

B L e R R T S B R TR

(24)

(25)

(26)

96-1310-TP-COI

inasmuch as it is an approved methodology and Ameritech’s
TELRIC rates are currentiﬁ ready for use. The use of
Ameritech’s ?proved rates would not impinge upon
Ameritech’s due process rights since the rates have been the
subject of a hearing and cross examination., The PAO,
therefore, urges &Le%omnduimtodirectAmeri&ch to file
tariffs using its approved TELRIC pricing methodology.

Noting Ameritech’s assertion that payphone service providers
are not telecommunications carriers entitled to C&ridng
for unbundled network elements, the PAO responds that
Section 276 of the Act places independent payphone service
gmvidminadmaepnnteﬁomarﬂmormdum. The.
AO points out that the PCC considered this argument in the
Wisconsin Decision. The FCC made the distinction that the
payphone providers were not for UNEs. Instead, the
payphone providers were simply identl?ing TELRIC
methodology as a means to estimate forward-looking costs
pursuant to the New Services Test. The PAO agrees with
Ameritech that payphone service providers are not carriers.
Nor are ﬂ\e‘{h:he mcﬁoml equivalent of end-use business
customers, PAO emphasizes that independent pa;
service providers are entitled to payphone line rates d
upon the New Services Test.

Concluding that the New Services Test is applicable to BOCs
like Amgted\. the PAO argues that the test should be
applicable to non-BOCs as well. The PAO reminds the
Cgmzmu' jon that in its December 19, 1996, entry In this
proceeding it determined that it would carry out, on an
intrastate basis, the requirements of Section 276 of the Act and
the FCC’s decision in CC Docket No. 96-128. This
determination, according to the PAQ, negates the non-BOCs’
argument that the FCC not mandate that the New Services
Test be applied to non-BOCs.

Because ILECs have an incentive to charge their competitors
unreasonably high prices, the PAO implores the Commission
to cost-based pricing. By 20, the PAO believes
the Commission will competition and widespread
availability of competitive payphone services in Ohio.

The PAQO disputes the contention that independent payphone
service providers are becoming increasingly competitive in the
market, If there is an increase in market share, the PAO
deduces that it is solely attributable to ILECs withdrawing
from the marketplace,

N
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' The PAO is steadfast in its belief that cost studies will reveal

! that rates should be lower than current rates. Using Ameritech

LI as an example, the PAO points out that Ameritech’s cost-based
rates are significantly lower than Ameritech’s hone line

tariffs. The PAO expects that cost studies of ol will

result in reductions too.

(27) The PAO believes that CBT should be subject to the New
Services Test. The PAO disputes CBT's assertion that its tariff
is in compliance with the requirements of Section 276 of the

; Act, the FCC's Payphone Orders, and the Commission’s

I investigation. To the co , the PAQ proclaims that there

has been no showing that s cost information was based

upon forward-looking costs,

It is insufficlent for CBT to assert its alternative regulation plan
as a defense to an examination of its payphone access line rates.
The PAQ believes that CBT, by asserting its alternative
regulation plan, is being inconsistent with the terms of the
March 19, 1998, stipulation in Case No. 96-899-TP-ALT5 The
PAQO emphasizes the Commission did not relinguish its
authority to investigate payphone line services in CBT's
| . alternative regulation proceeding. Consequently, the
| alternative r tion plan notwithstanding, the Commission
x_ may still apply the New Services Test.

i (28) The PAO rejects Verizon's claim that its cost studies and tariff
y comply with the New Services Test. The PAO claims that
? Verizon, by resorting to “misguided analysis,” arrives at faulty

: conclusions in determi its ance with the New
i Services Test. As an , the PAO discloses that Verizon
does not rely upon costs. Instead, Verizon relies

upon embedded coets and statewide composite rates. This is

ble to the PAO becauss embedded coets are historical
costs; ;i:y are not forward-looking. The PAO also criticizes
Verizon's tarlff for fn.ﬂi.nf to adhere to an approved cost
methodology and for failing to include usage rates.
Furthermore, the PAO contends that payphone service
providers must be given local exdm\ie services to enable them
to use either B;:mut’ or “dumbmepnyphonel. locs:lmgllg

rovisioning a without i transport of

gimufﬁcient. As with other non-| , the PAO the
Commission to order Verizon to file cost studies or k
rates that comport with the forward-looking requirement of the
New Services Test,

- . i s

5 In the Matter of the Application of Cincinnati Bell Telephone Company for Approval of a Reteil Pricing Plan
which May Result bn Future Rait Increases. mmmmmﬂzgscpmsm i
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(29) The PAQ reiterates that it is .entitled to refunds from

(30)

(C2Y)

Ameritech. If the Ne::uia'vices Test reveals beﬂ,nﬂtn A%ibed\’s
tariff rates are higher what should urges
the Commission to order Anm«h to issue refunds to
En hone servioce providers for the incremental difference. The
'AQ emphasizes that the FCC’s tions t con
state requirements. Consequently, the 's regulations
preempt Ameritech’s payphone line rates, the Commission’s
approval of the rates, io law on refunds.

The PAO also argues that refunds are iate to ta
double recovery. Ameritech has '%oectedpmdia -around
compensation for over five years. The PAO describes

itech’s authority to collect dial-around compensation as
ﬂwquid;roquoforﬁnnghﬂﬂlhoomplhmewﬂh&eNew
Services Test. .

To allow Ameritech to keep the incremental difference would
unjustly enrich Ameritech and allow Ameritech to renege on its
;x:hmlu recorded in an April 11, 1997, letter from Michael
ogg to Marybeth Richards. The letter, according to the
PAQ, promises that credits would be issued where new
iant tariff rates are lower than existing rates. The PAO is
unmoved by the parol evidence referenced in Ameritech’s
memorandum contra. The PAO finds the letter itself clear and
unambiguous. .

The PAO refers to the Commission’s December 19, 1996, entry
wherein the Commission sought to carry cut the requirements
of Section 276 of the Act and the FCC’s payphone orders.
Noting that ILECs have flied pa; e line tariffs, the PAO
claims that none of the tariffs comply with the New Services
Taest. As a result, the PAO contends that for over five years
E:yphmemﬁoepmﬁdm!uwbempayk\gmmmof

ion requirements. Citing the actions of other state
utility commissions, the PAO points out that refunds have been
ordered in other jurisdictions. Upon establishing lower rates,
the PAO the Commission to order a true-up dating back
to April 15, 1997.

In essence, the PAO ts that TLECs file tariffs that comply
with the New Services Test and issue refunds that reflect the
difference in the tariff rates approved in this and
the rates to be established under the New Services Test

ing from the date of initial approval. These requests
should be denied. In an April 27, 2000, entry, the Commission
set forth the issues to be considered in this proceeding. The
issues were as follows:

-10-
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(32)

3)

(34)

(a) whether payphone rates are forward-looking,
cost-b: rates pursuant to the FCC's New
Services Test; "

(b)  whether LECs discriminate, by rates or service, in
favor of their own payphone operations to the
detriment of other payphone service providers;

() whether LECs improperly subsidize their
payphone operations with revenue derived from

(d)  whether overhead has been calculated pussuant
to the New Services Test; and

(¢) whether the LECs’ end-user common line charge
revamel_lnuldbedeductedﬁmium

In light of the Wisconsin Decision, the Commission will revisit
and revise the issues relevant to this ing. Even the
PAO acknow! that the Wisconsin Decision the
New Services Test only upon RBOCs. In light of the
Commission’s prior review of non-BOC tariffs, the

shall forego any further examination of the payphone tariff
rates already approved in this proceeding. Consequently, the
Commission dismiss from this proceeding all non-
OlﬂyAmeﬁt;chhemdﬁwPAOantithupuﬁam%
proceeding. core issue in this i

be to mmmmupwﬁm%e
services at forward-looking, cost-based rates.

Until the issuance of an order that establishes a permanent
ayphone service rate, the Commission shall impose an
terim, forward-looking rate for payphone services. The

interim rate shall be to a true-up to offset any over- or

under-collection. tech shall provide pa service
grovidmwithdimctmﬂce,byammpiclwus message or

ill insert, that there is a reduced interim rate and that the
reduced interim rate will be subject to a positive or negative

true-up. The interim rate shall be effective no later than 45

days from the date of this entry and shall remain in effect until

the establishment of a rate {n this docket. As
decided previously, the rejects the PAO's

for refunds. Such refunds would constitute unlawful,

retroactive ratemaking.

The interim rates shall track Ameritech’s TELRIC rates and
shall be set as follows:

-11-
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/ Payphone Service UNE B C D
; 2-Wire Unbundled Loop § 593 $ 757 $ 952
| ULS Port BasicLinePort § 463  ~'$ 4.63 $ 463

Total $10.71 $12.75 $14.30

Tlmmtepern\hwteﬁoreuhloalaulhlnbesetatim.
As 2n estimate to reflect the billing and marketing expenses
! incurred by Ameritechand to account for originating line
screening service costs, the above rates shall be multipli a
; factor of 1.60. Because Directory Assistance is not ified as

! a UNE and can be self-provided by payphone service
allowed to charge

its tariffed
be

unique to payphone access line service. In acoordance with the
Wisconsin decision, the interstate SLC shall not be assessed
during the period of interim rates.

(35) Consistent with these findings, the attorney examiner is
directed to schedule a conference to schedule &
hearing and to address procedural matters.

It is, thexefore,

ORDERED, That the PAO’s motion to expand the scope of this proceeding is
denied. It is, further,

ORDERED, That, in accordance with I'imiu\ﬁll (32), all non-BOC telephone
companies are dizmissed as parties to this proceeding. Itls, further,
ORDERED, That Ameritech and the PAQ shall remain as perties. It is, further,

ORDERED, That, in accordance with Find.irgg?‘):, Ameritech shall provide notice of
1 interim rates to payphone service providers. Itis, T,

1 ORDERED, That, in accordance with Finding (34), the Commission shall impose
" interim rates for payphone services untl such time that permanent rates can be
. established. It is, further,

i ORDERED, That the m.:{tm shall schedule this matter for hearing at the
earliest convenience of the partles. It is, further,
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ORDERED, That copies of this entry be served upon all parties and interested
. perwnsofreoord.

THE PUBLIC COMMISSION OF OHIO

- ’
‘Alan R. Schriber, Chairman

Aludith A. Jones

Clarence D. Rogers, Jr




