BEFORE THE
FLORIDA PUBLIC SERVICE COMMISSION

In the Matter of’

Petition to Establish Generic Docket to Consider

Amendments to Interconnection
Agreements Resulting from Changes of Law

Docket No. 041269-TP
Filed: August 16, 2005

S

REQUEST FOR OFFICIAL RECOGNITION

The Competitive Carriers of the South, Inc. (CompSouth), through its undersigned

counsel, pursuant to rule 90.202, Florida Rules of Evidence, and section 120.569(2)(i), Florida

Statutes, requests Official Recognition of the Order Denying Summary Judgment Motions,

issued by the North Carolina Utilities Commission in Docket No. P-55, SUB 1549, In the Matter

."bf' Proceeding 1o Consider Amendments to Interconnection Agreements Between BellSouth

Telecommunications, Inc. and Competing Local Providers Due to Change Of Law, on August

15, 2005.

Bill Magness

CASEY, GENTZ & MAGNESS, LL.P.
98 San Jacinto Blvd., Ste. 1400

Austin, Texas 78701

Telephone: 512/480-9900

Fax: 512/480-9200
bmagness@phonelaw.com

Vicki Gordon Kaufman

MOYLE FLANIGAN KATZ RAYMOND &
SHEEHAN, PA

118 North Gadsden Street

Tallahassee, Florida 32301

Telephone: 850/681-3828

Fax: 850/681-8788
vkaufman@moylelaw.com

Attorneys for CompSouth
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Request for Official

Recognition was served by (*) hand delivery and U.S. Mail this 16™ day of August, 2005 to the

following:
*Adam Teitzman Kenneth A. Hoffman
Michael Barrett Martin P. McDonnell
Florida Public Service Commission Rutledge, Ecenia, Purnell & Hoffiman
Division of Legal Services P.O. Box 551
2540 Shumard Oak Boulevard Tallahassee FL 32302
Tallahassee FL. 32399-0850 ken@reuphlaw.com
ateitzima(psc.state.fl.us marty@reuphlaw.com
mbarrett@psc.state.fl.us
Gene Watkins
Michael A. Gross Covad Communications Company
Florida Cable Telecommunications 1230 Peachtree Street, N.E., Suite 1900
. Assoc., Inc. Atlanta GA 30309
~246 E. 6™ Avenue, Suite 100 owatkins@covad.com
Tallahassee FI. 32303
mgross(@ifcta.com Dana Shaffer
X0 Communications, Inc.
*Meredith E. Mays 105 Molloy Street, Suite 300
c/o Nancy Sims Nashville TN 37201
BellSouth Telecommunications, Inc. Dana.Shaffer@@xo.com
150 South Monroe Street, Suite 400
Tallahassee FI. 32301 Wanda Montano
Meredith.Mays@BellSouth.com Terry Romine
US LEC Corp.
Norman H. Horton, Jr. 6801 Morrison Blvd.
Messer, Caparello & Self, P.A. Charlotte NC 28211
215 South Monroe Street, Suite 701 wmontano(uslec.com
P.O. Box 1876
Tallahassee FI. 32302-1876 Tracy W. Hatch
nhorton@@lawfla.com Senior Attomey
' AT&T
John Heitmann 101 North Monroe Street, Suite 700
Garret R. Hargrave Tallahassee FL. 32301
Kelley Drye & Warren, LLP B thatch(@att.com
1200 19" Street, N.W., Suite 500
Washington DC 20036 Sonia Daniels
jheitmann(akelleydrye.com Docket Manager
ghargrave(@kellevdrye.com AT&T

1230 Peachtree Street, N.E., 4" Floor
Atlanta GA 30309
sdaniels@att.com




Donna Canzano McNulty
MCI

1203 Governors Square Blvd.
Suite 201

Tallahassee FL 32301
donna.mcnulty@mci.com

De O’Roark

MCI

6 Concourse Parkway, Suite 600
Atlanta GA 30328
De.oroark@mei.com

Floyd Self

Messer, Caparello & Self, P.A.

215 South Monroe Street, Suite 701
P.O. Box 1876

Tallahassee FI. 32302-1876
fselflwlawfla.com

Steven B. Chaiken

.Supra Telecommunications and

' Info. Systems, Inc.

General Counsel

2901 S.W. 149" Avenue, Suite 300
Miramar FL 33027
steve.chaiken(@stis.com

Matthew Feil

FDN Communications

2301 Lucien Way, Suite 200
Maitland FL 32751
mfeil@@mail.fdn.com

Nanette Edwards

ITC"DeltaCom Communications, Inc.

7037 Old Madison Pike, Suite 400
Huntsville AL 35806
nedwards(@itcdeltacom.com

Susan Masterton

Sprint Communications Company
Limited Partnership

P.O.Box 2214

Tallahassee FL. 32316-2214
susan.masterton@mail.sprint.com

Alan C. Gold

Gables One Tower

1320 South Dixie Highway, Suite 870
Coral Gables FL 33146

sgold(@kcl.net

Raymond O. Manasco, Jr.
Gainesville Regional “Utilities
P.O. Box 147117

Station A-138

Gainesville F1 32614-7117
Manascoro@gru.com

Jody Lamar Finklea

Associate General Counsel
Florida Municipal Power Agency
P.O. Box 3029

Tallahassee FL 32303
jody.lamar. finklea@fmpa.com

Herb Bornack, CEO

Orlando Telephone Systems, Inc.
4558 S.W. 35" Street, Suite 100
Orlando FL 32811
jerrviorlandotelco.net

Adam Kupetsky

Regulatory Counsel

WilTel Communications, LLC
One Technology Center (TC-15)
100 South Cincinnati

Tulsa OK 74103
adam.kupetsky@owiltel.com

Jonathan S. Marashlian

The Helein Law Group, LLP
8180 Greensboro Drive, Suite 700
McLean VA 22102
jsm@thlelaw.com
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION
RALEIGH

DOCKET NO. P-55, SUB 1549
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Proceeding to Consider Amendments to
Interconnection Agreements Between
BellSouth Telecommunications, Inc. and
Competing Local Providers Due to Change
Of Law

ORDER DENYING SUMMARY
JUDGMENT MOTIONS

St S Nt N “get

BY THE COMMISSION: On February 24, 2005, at the behest of and in
consultation with the principal parties to this docket, the Commission issued an Order
Establishing Procedural Schedule herein to consider change-of-law amendments to
interconnection agreements between BellSouth Telecommunications, Inc. (BellSouth)
and various competing local providers (CLPs) “arising out of FCC Docket No. 04-313.
That Order provided for a hearing to be held beginning on September 19, 2005, with
direct prefiled testimony to be submitted on August 1% and prefiled rebuttal testimony on
August 29™  The Commission characterized the change-of-law proceedings as
“analogous to an arbitration.”

On June 2, 2005, BellSouth filed a Motion for Summary Judgment, or, in the
Alternative, Motion for Declaratory Ruling in this docket as to a number of issues.
BellSouth divided those issues into (1) those issues that it believed should be resolved in
their entirety as a matter of law and (ll) those for which partial summary judgment
should be granted or, aiternatively, issues that the Commission can address by issuing
a declaration setting forth the applicable law, so that the parties may efficiently present
the factual disputes.

As to |, BellSouth identified the following issues: Nos. 6 (HDSL Capable Copper
Loops), 7 (high capacity loops and transport/changed circumstances), 8(a)
(Section 271 elements in an interconnection agreement), 8(b) (state commission
establishment of 271 UNE rates), 17 (line sharing), 20 (subloop concentration),
21 (packet switching), 23 (greenfield areas), 24 (hybrid loops), 25 (end user premises),
30 (entire agreement rule), and 32 (binding nature of Commission Order).

As to Hl, BellSouth identified the following issues: Nos. 2 (TRRO transition plan),
11 (UNEs that are not converted),” 14 (commingling), 19 (line-splitting), 22 (cali-related
databases), 26 (routine network modifications), 28 (fiber-to-the-home), and
29 (enhanced extended link audits).



BeliSouth argued that resolving these issues in whole or in part by summary
judgment would expedite the hearing and decision-making involved in this case.
Summary judgment is appropriate to dispose of litigation where there is no genuine
issue of material fact and the undisputed facts warrant judgment as a matter of law.

CLP REPLIES

Sprint Communications Company, LP (Sprint) filed a response with reference
to Joint issues Matrix No. 6 (HDSL-capable copper loops); Joint Issues Matrix Nos. 2
(TRRO transition plan) and 11 (UNEs not converted), and Joint Issues Matrix 20(a)
(Subloop concentration).  Sprint requested the Commission to adopt Sprint's
recommendations as to these issues and deny BellSouth’s Motion to the extent
requested.

US LEC of North Carolina, Inc. (US LEC) filed Comments in which it requested
the Commission not to issue summary judgment in these matters but follow the agreed-

upon process already in motion. BellSouth’s Motion should therefore be held in
abeyance.

Later, in response to CompSouth’'s statements (see below) about the withdrawal
of certain issues, US LEC stated that it did not object to the withdrawal of those issues,
but noted that numerous issues, including Issue 7, are the subject of a motion for
reconsideration filed with the FCC by a number of CLPs, including US LEC, in the
FCC’'s TRRO docket. There is also a forbearance petition filed with the FCC in the
TRRO docket that addresses similar issues, and the FCC is seeking comments on the
petition on September 12, 2005.

CompSouth, an association of various CLPs, submitted comments and filed a
cross-motion for summary judgment or declaratory ruling. CompSouth opposed
BeliSouth’s Motion and urged the necessity and desirability of the Commission hearing
factual testimony, arguing that the Commission would find that the “resolution of specific
disputes between the parties on that contract language... will drive this case much more
than broad policy determinations.” BellSouth’'s Motion is an invitation for the
Commission to do its work twice and has a tendency to confuse rather than illuminate
the issues.

CompSouth argued that BellSouth has erroneously claimed that the following
issues can be resolved in their entirety as a matter of law: Nos. 6, 8(a), 8(b), 17, 20, 23,
24, 25, 28, 30, and 32. CompSouth also disputed BeliSouth’'s arguments in favor of
partial summary judgment or declaratory ruling in relation to Issues Nos. 2, 11, 14(a),
19, 22, 26, 28, and 29.

CompSouth noted that it had not responded to BellSouth’s Motion on Issues 7,
14(b), and 21, because it believes that there is no live dispute between the parties
requiring resolution, and CompSouth agrees to removing these issues from the Issues
List prior to the filing of testimony.



In summary, CompSouth asked the Commission to deny BellSouth’s Motion and,
if and only if the Commission decides to resolve issues by summary judgment or by
declaratory ruling, BeliSouth’s Motion should be likewise denied and CompSouth’s
cross-motion for summary judgment or declaratory ruling should be granted.

BELLSOUTH RESPONSE

BeliSouth generally responded that its Motion was not premature and that
CompSouth’'s Cross-Motion should be denied. BellSouth then proceeded to discuss in
some detail Issue 8 and lssue 17—Section 271 and line sharing. Upon review of
CompSouth'’s filing, BellSouth believed that the vast majority of issues raised had been
fully and dispositively addressed in its opening brief. ’

WHEREUPON, the Commission reaches the following
CONCLUSIONS

After careful consideration, the Commission concludes that good cause exists to
deny the various Motions for Summary Judgment or Declaratory Ruiing and to consider
such matters, as originally envisioned, in the context of the hearing and subsequent
_ briefing. The Commission does, however, believe that, based on the comments of the
parties, that Issues 7, 14(b), and 21 can be removed from consideration in this docket.

It is evident from the filings of parties that legal positions which some view as so
crystal-clear as to compel belief are viewed by others in the opposite light. Such issues
include some of the most contentious and controverted issues in telecommunications
today, such as line-sharing and the 271 UNEs. Indeed, with the exceptions noted
above, CompSouth and BellSouth dispute every single issue set forth by BellSouth.
Moreover, the Commission has not yet had the benefit of the views of the Public Staff,
which represents the interests of the using and consuming public, on these issues. itis
generally recognized that summary judgment is a drastic remedy that should be used
cautiously. The Commission cannot say, at this point, that the issues presented for
summary judgment lack factual components that would bear on decision making. Even
matters argued to be “purely legal” may benefit from factual contextualization.

While the Commission appreciates the good intentions of the Movants in seeking
to expedite this docket, the Commission believes that to rule on these Motions at this
stage would have a tendency to complicate, rather than to simplify, matters. Prefiled
direct testimony has already been received; rebuttal testimony will soon follow; and the
hearing itself is scheduled to begin on September 19" The Commission and the
parties are no strangers to considering legal and factual matters together in the context



of arbitrations, and this proceeding is very similar to those. The Commission therefore
wishes to proceed on this matter according to the original schedule and plan and,
therefore, the various Motions are denied.

IT IS, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE COMMISSION.
This the _15" day of August, 2005.
NORTH CAROLINA UTILITIES COMMISSION
Hait L. Mourndk

Gail L. Mount, Deputy Clerk
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