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BEFORE THE
FLORIDA PUBLIC SERVICE COMMISSION

Inre: Petition of TDS Telecom d/b/a TDS
Telecom/Quincy Telephone, ALLTEL Florida,
Inc., Northeast Florida Telephone Company d/b/a
NEFCOM, GTC, Inc. d/b/a GT Com, Smart City
Telecommunications, LLC d/b/a Smart City
Telecom, ITS Telecommunications Systems, Inc.
and Frontier Communications of the South, LLC,
concerning BellSouth Telecommunications, Inc.’s
Transit Service Tariff

Docket No. 050119-TP

Inre: Petition and Complaint of AT&T
Communication of the Southern States, LLC

For suspension and cancellation of Transit Traffic
Service Tariff No. FL2004-284 filed by
BellSouth Telecommunications, Inc.

Docket No. 050125-TP

Filed: October 24th, 2006
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BELLSOUTH TELECOMMUNICATIONS, INC.'S RESPONSE TO
SMALL LEC’S CROSS-MOTION FOR CLARIFICATION AND
RECONSIDERATION OF ORDER NO. PSC-06-0776-FOF-TP

On October 3, 2006, BellSouth Telecommunications Inc. (“BellSouth™) submitted a
Motion for Clarification of Order No. PSC-06-0776-FOF-TP (“Order”). On October 10, 2006,
Quincy Telephone Company d/b/a TDS Telecom, Northeast Florida Telephone Company, d/b/a
NEFCOM, GTC, Inc. d/b/a GT Com, Smart City Telecommunications, LLC d/b/a Smarty City
Telecom and Frontier Communications of the South, LLC (hereinafter referred to collectively as
the “Small LECs”), filed a Response and Cross-Motion for Clarification and Reconsideration.
BellSouth hereby respectfully submits this Response to the Cross-Motion for Clarification and
Reconsideration. As will be discussed below, the Small LECs’ Cross-Motion does not meet the
burdens established by the Florida Public Service Commission (“Commission”) for clarification

or reconsideration and should therefore be rejected in its entirety.



DISCUSSION
1. The Small LECs’ Cross-Motion For Clarification Should Be Denied
Although the Small LECs correctly cite the standard applicable to a Motion for
Clarification,' they dive head-long into an analysis that fails to satisfy this standard.’
Specifically, the Small LECs “request that the Commission clarify its intent by further ruling that
any further arbitration proceeding involving BellSouth’s transit rate will, at minimum, consider
BellSouth’s cost to provide transit service and the prospect of establishing a bill and keep
mechanism for transit service.” Contrary to the Small LECs’ claim, this request is not one of
clarification regarding the Commission’s intent; rather, through this request for “clarification”
the Small LECs seek affirmative relief by asking that the Commission make additional findings
regarding the scope of future state-law arbitration proceedings. In effect, they ask the
Commission to expand it ruling by prematurely establishing issues in a hypothetical, future
arbitration, involving BellSouth and unknown parties. Such a request does not clarify nor
explain the Commission’s straightforward ruling -- that is, if transit service arrangement
negotiations are unsuccessful, then any party may seek arbitration under state law.*
The Commission’s Order is plain, clear, and unambiguous. As such, the Small LECs’
motion for clarification should be denied as they cannot meet the standard for clarification.
2.  The Small LECs’ Cross-Motion For Reconsideration Should Be Denied
The standard of review for a motion for reconsideration is whether the motion identifies a

point of fact or law which was overlooked or which the Commission failed to consider in

! Small LECs’ Cross-Motion, at 2.

? The appropriate standard of review in cases where a party seeks clarification of a Commission Order is “whether
the order require[s] further explanation or clarification to fully make clear [the Commission’s] intent.” In re:
Investigation into the establishment of operations support systems permanent performance measures for incumbent
local exchange telecommunications companies. Docket No. 000121-TP, Order No. PSC-01-2449-FOF-TP, issued
December 14, 2001, at 9.

* Small LECs’ Cross-Motion at 8.

* Order at 59.



rendering an order.” In a motion for reconsideration, it is not appropriate to reargue matters that
have already been considered.® Moreover, a motion for reconsideration is not intended to be “a
procedure for re-arguing the whole case merely because the losing party disagrees with the
judgment or the order.”” Indeed, a motion for reconsideration should not be granted based upon
an arbitrary feeling that a mistake may have been made, but should be based on specific factual
matter set forth in the record and susceptible to review.”® Further, it is inappropriate to raise new
arguments in a motion for reconsideration.” Viewing the Small LECs’ claim in light of this
standard, it is readily apparent that the claim does not come close to satisfying the requirements.

In their motion for reconsideration, the Small LECs claim that because “[t]he prospect of
a partial rather than full refund was never placed at issue in this proceeding[,]”'° the Commission
has no choice but to order a full refund of amounts paid under the transit traffic tariff.!" The
Small LECs’ request for a full refund is inappropriate. If the Small LECs were to receive a full
refund, they would reap an improper benefit by having received BellSouth’s transit service for
free. In addition to being irrational and inequitable, such a result cannot be logically squared
with the Commission’s Order.

Specifically, the Commission found that “[a]ll parties agree that BellSouth should be

9512

compensated for providing a transit function. Regarding compensation, the Commission

concluded that “[t]he record evidence is persuasive that the originating carrier utilizing

* See Diamond Cab Co. v. King, 146 So. 2d 889, 891 (Fla. 1962).

¢ See Sherwood v. State, 111 So. 2d 96, 97 (Fla. 3 DCA 1959) (citing State ex. Rel. Jayatex Realty Co. v. Green,
105 So. 2d 817 (Fla. 1¥ DCA 1958).

" Diamond Cab Co., 394 So0.2d at 891.

¥ Steward Bonded Warehouse, Inc. v. Bevis, 294 S0.2d 315, 317 (Fla. 1974).

® In re: Establish Nondiscriminatory Rates, Terms, and Conditions, Docket No. 950984-TP, Order No. PSC 96-
1024-FOF-TP, Aug. 7, 1996 (“It is not appropriate, on reconsideration, to raise new arguments not mentioned
earlier.”); In re: Southern States Utilities, Inc., Docket No. 950495-WS, Order No. PSC-96-0347-FOF-WS, Mar.
11, 1996 (“Reconsideration is not an opportunity to raise new arguments.”).

' Small LECs’ Cross-Motion at 8.

"' Small LECs’ Cross-Motion at 12.

12 Order at 21.



BellSouth’s transit service is responsible to compensate BellSouth for that service.”'
Additionally, the Commission noted that “the Small LECs’ claim that there should be no
compensation impact on them when they originate [transit] traffic is nonsensical.”'* In sum, the
Commission concluded that an originating carrier that uses BellSouth’s transit service has an
obligation to pay BellSouth for such service and the Small LECs’ claims to contrary made no
sense. The Small LECs’ request for a full refund cannot be reconciled with the aforementioned
portions of the Order and belies their claim that the concept of refunds was not addressed.

If BellSouth were not allowed to recoup the difference between the Tariff rate and a
negotiated or arbitrated rate, the illogical result would be that BellSouth would have received
absolutely nothing for the valuable service that it has already provided. As the Commission
aptly noted, if the Small LECs were to receive a full refund then an unfair windfall could result
in their favor'® as well as violating Florida law, which prohibits the provision of free service. '®
The Commission used sound reasoning in reaching a fair result in addressing the refund issue.

The Small LECs’ reliance on In Re: Investigation to Determine Whether BellSouth

Telecommunications, Inc.’s Tariff Filing to Restructure its Late Payment Charge is in violation

of Section 364.051, F.S., Order No. PSC-01-1769-FOF-TL issued August 30, 2001 (the “Late

Payment Charge Order”) is misplaced.
The Late Payment Charge Order involved a tariff BellSouth filed with the Commission.
Under the Late Payment Tariff, BellSouth applied a Late Payment charge of $1.50 for residential

customers and $9.00 for business customers plus an interest charge of 1.50% on unpaid balances

13 Order at 22.

' Order at 22.

®1d. at 58.

' Section 364.08, Florida Statutes.



in excess of $6.00. Prior to filing that tariff, BellSouth applied a Late Payment charge of 1.50%
to any unpaid balance greater than $1.00."

The issue in the Late Payment Charge Order was whether BellSouth’s restructured late
payment charges were subject to the price caps contained in Florida’s price regulation statute.
Notwithstanding BellSouth’s arguments to the contrary, the Commission held that BellSouth’s
restructured late payment charge tariff was a “non-basic service” subject to the price increase
limitations set forth in the price regulation statute and that based on the evidence of record,
BellSouth’s restructured late payment fee charges exceeded the statute’s price caps. As such, the
Commission ordered BellSouth to discontinue assessing the restructured 1.50% interest charge
on unpaid balances in excess of $6.00 and that BellSouth refund amounts collected through the
restructured interest charge of 1.50% on all unpaid balances in excess of $6.00 with interest.'®

In contrast, in this docket, the Commission held that BellSouth’s transit traffic tariff is not
a nonbasic service under the price regulation statute.'® As such, the Late Payment Charge Order
is not controlling precedent because this docket does not involve the issue of what refunds are
owed because of an impermissible rate increase made under the price regulation statute. In any
event, what the Commission did not do in the Late Payment Charge Order is order BellSouth to
refund all amounts it had collected as late payment charges — which would have created a
windfall for those who had failed to pay timely for services received. Instead the Commission
applied the same fair and simple logic that the Commission has applied in the current Docket —
by ordering an off-set between the amount paid under the tariff and the amount to otherwise be

paid for the service. This is the exact same result that will occur under the Order.

'” Late Payment Charge Order at 1.

" 1d. At 16.

" Order at 17 (finding that “transit service is more characteristic of a local interconnection arrangement . . . not a
nonbasic service as BellSouth asserts.)



Likewise, the Small LECs’ claim that the Commission relied “upon equitable remedies to
order a partial refund”?’ is inaccurate. Instead, the Commission relied on its “wide latitude”
under Florida law?' to issue a partial refund. In ordering a partial refund, the Commission
observed that “there is no explicit guidance in the law as to which refund approach is appropriate
... we look to the principals of equity to render a sound decision.”*® The Commission’s review
of black letter law principals of equity to reach what the Commission considered a fair refund
ruling rendered under state law does note equate to the granting of equitable relief. Notably
absent from the Small LECs’ motion for reconsideration is any discussion of how the
Commission’s refund ruling runs afoul of the Commission rule and Florida statute the
Commuission relied upon in making its refund ruling. Stated differently, the Small LECs did not
articulate, nor can they articulate, any reason why the Commission’s reliance on Section 25-
4.114, in fashioning the ordered refund, is somehow improper.

Notwithstanding the Small LECs’ claims to the contrary, there is absolutely nothing
impermissible about the Commission granting partial refunds.* Again, as the Commission
noted, it has “wide latitude under Rule 25-4.114, Florida Administrative Code to order
refunds.”* The Small LECs do not challenge such latitude. Moreover, the Commission has

issued partial refunds in the past”’ and has considered partial refunds in prior cases involving

% Small LECs Cross-Motion at 11.

! Order at 57.

22 Order at 58.

2 See, e.g., Inre: Disposition of CIAC gross-up funds collected by North Fort Myers Utility, Inc, in Lee County,
Docket No. 971179-SU; Order No. PSC-99-1068-PAA-SU at 38 (rejecting utility’s offer to forego rate indexing
increases for 1998-2000, and directing utility to refund that portion of 1995-1997 price indexes related to
reclassification of expenses).

# Order at 57.

2 1d



BellSouth.?® As such, the Commission should disregard and dismiss the Small LECs’ contention
that the Commission does not have the authority to grant partial refunds.

9927 is as

Finally, the Small LECs’ final fleeting statement about “retroactive ratemaking
equally erroneous as every other claim in their Cross-Motion. As the Commission is well-aware,
the factual circumstances involved in this docket, regarding issuance of a refund, do not
implicate the concept of retroactive ratemaking. That is so because this docket involves a refund

in the context of BellSouth’s recovery of cost expended, and it is well-settled that “recovery of

costs expended is not retroactive ratemaking any more so than an order directing a refund would

be ”28

26 In addition to the Late Payment Charge Case, see In Re: Complaint of Alexander Tomas against BellSouth
Telecommunications, Inc. d/b/a Southern Bell Telephone and Telegraph Company regarding charges for rotary
service, Docket No. 95-0235-TL, Order No. PSC-9600866-FOF-TL (July 2, 1996).

27 Cross-Motion at 12.

2 GTE Florida Inc. v. Clark, 668 S0.2d 971, 973 (Fla. 1996). See also, Citizens of the State of Florida v. Florida
Public Service Commission, 415 so0.2d 1268 (1982) (Commission’s full consideration of retroactive application of
new depreciation for telephone company did not constitute retroactive rate making; new depreciation allowance did
have effect on prior Commission order, but this was a factor that all parties knew or should have known would affect
1980 refund).




CONCLUSION
For all of the foregoing reasons, BellSouth respectfully requests that the Commission

deny the relief sought by the Small LECs in their Cross-Motion For Clarification And

Reconsideration.

Respectfully submitted, this 24th day of October 2006.
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