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Docket No. 070368 -TP - Notice of adoption of existing interconnection agreement
between BellSouth Telecommunications, Inc. d/b/a AT&T Florida d/b/a AT&T
Southeast and Sprint Communications Company Limited Partnership, Sprint
Communications Company L.P., Sprint Spectrum L.P., by NPCR, Inc. d/b/a Nextel

Partners.

Docket No. 070369-TP - Notice of adoption of existing interconnection agreement
between BellSouth Telecommunications, Inc. d/b/a AT&T Florida d/b/a AT&T
Southeast and Sprint Communications Company Limited Partnership, Sprint

Communications Company L.P., Sprint Spectrum L.P., by Nextel South Corp. and
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FPSC

s’
L

CENVEL

-
-
-

Wi

Attached is a complaint which is now pending in the United States District Court for the
Northern District of Florida pertaining to the above-referenced dockets. Please place this

document in Docket Nos. 070368-TP and 070369-TP and change the dockets to litigation status.

(v

-

& 3

r onE

=4 o
=

< EO
on}

E o

=

on

=

NOCUMENT NUMBIR-DATL
025904 MAR25 S

FPSC-COMMISSION CLERI



Case 409-cv-00102-RS-WCS Document1  Filed 03/18/2009 Page 1 of 19

IN THE UNITED STATES mmm COURT
FOR THE NORTHERN DISTRICT OF FLORIDA

?MWEE DIVISION
BELLSOUTH TELECOMMUNICATIONS, INC.; dit/a
AT&T FLORIDA
Plaintiff,
Y.

FLORIDA PUBLIC SERVICE mi\m‘ﬂm@ﬂ _ Civil ActionNo. ____
mmﬁwmmmmmm zsfﬁmiea;mtyasilw
m; z :, TsEiom ﬁmmmml
MEMURM mimafﬁﬁh! Wﬂ Commissioncr of
the PSC, NANCY ARGENZIANO, in her official W&’y
as Commissionee of the PSC, MATHAN A. SKOP, in his
afficisl capacity as Commissioner of the PSC; NPCR, INC.
d/b/a NEXTEL PARTNERS, NEXTEL SOUTH CORP.,
and NEXTEL WEST CORP,,

1. Plaintiff BellSouth Telccommunications, Inc. &/b/a AT&T Florida (“AT&T

Florida") brings this aetion secking declaratory and injunctive relief from deisions of the
Florida Public Service Commission (“Florida PSC” or “PSC) that ace contrary 10 and

preempted by federal law, afbit{jagymﬂ capricious, not adequately ressonod,
unsupported by recond evidence,

Al

DOCUMEHT ;\%i;?@??%@»‘«?{
2591 HAR25S

FPSC-COMMISSIOR CLERE
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2. Plaintiff Mkﬁwﬁ; Telecommunications, Inc. dt/a AT&T Florida is a
Georgis corporation with its principal pammfwmamﬁ W. Peachiree Street,
Atlarta, GA 30375. AT&T Florida provides w‘&cmm#nimim%i& in parts of
Defendant the Florida PSC is an agency of the State of Flodida. The PSC is

ission” within the meaning of fhe Telecommunications Act of 1996, 47

US.C. 5251 et zeq.

4,  Delendant Marthew M. Carter IL is the Chairman of the Florida PSC.

Defendant Lisa Polak Edgar, Defendait Katrina J. McMurrian, Defendard Naricy
They aro sued only in their official capacities fox declaratory and injunctive relief.
5. Defendant Nextel South Corp. is a Georgia corporation that is licensec
icatior Cmmm["m‘) wmﬂm anid does provide, wireless
telecommunications services in the State of Florida. On information and belicf, its
principal plsce of business s in Overland Park, Kansas.

6. Defendant NPCR, Inc. d/bla Nextel Partners is 2 Delaware corporation that
#s Hicensed by the FOC o pmvidz:, and that does provide, wireless ielecommunications
services in the State of Florida, On information and belief, its principal place of business
18 in Overland Park, Kansas.

7. Defondant Nextel West Corp. is a Delaware corporation that is ficensed by
the FCC to provide, and that doss provide, wireless telecommunications services in the
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State of Flotida. On information and belief; its principal place of business is in Overland
Park, Kansas,
8.  Defendants Nextel South Corp., Nextel West Corp., and Mextel Partners are

collectively referred to here as "Nextel.”

9. This Court haawi@mt mﬂm }maémtm over ﬁm action pursuant to 28

; UsSC g3 mmﬁmaxmmmy issue here is construed to involve state law, 28
UR.C 81367, The Courtalso m subject matter jurisdiction over the action pursuant o
the Supremacy Clause of the U.S. Constitation, se U.S. Const. ait, VI, and 28 U.S.C.

§ 1343(a)(3). Should 47 U.S.C. §252(e)(6) be construed as jurisdictional, this Court also
10. Venueis pmparmﬂm Diatrict under 28 ULS.C. § 1391. Venve is proper
 under § 1391(b)(1) because the Florida PSC resides in this District. Venue is proper
under § 1391{b)}2) becaise amhmnmi part of the events giving rise fo this action

i1 The Telecammunidations Act of 1996 (1996 Act” or “A¢t"), Pub. L. No.
104-104, 110 Stat. 56, requires a“il “telecommunications cmi‘m{s}“ inchiding wircless
providers such as Nextel and ietmi exchange carriers mcia as AT&ET Florida —"to

interconnect divectly or indirectly with the facilities and equipment of ather
telecommunications carrers.” 47 U.8.C. § 251(a). In addition, the 1996 Act requires-
incumbent local exchange carriers (“incombent LECS" or “ILECS™) — such a8 ATET

Florida — to make certain “network elements™ and “interconnection” services available
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X4 B

tnwvolves

pnction

10 requesting telecommunications carriers. See id. § 25Hc). “lntere

the physical connection of two networks so that subscribers of one carrier ¢an place calls

10 subscribers of the other carvier, and vice verse. See id. § 251(eX2); 47 CER. § 5LS

(daﬁml ring interconnection). “Metwork clements” are gi@pans of the incumbent LEC's

network -~ for m;ﬁe the "‘imi loop,” which is the wm& or equivalent facility that
connects customers’ homes or %&tw 1o the network. See 47 U.5.C. § 251(eX(3),
{d)2) {providing the standards ander which the FCC miust determine whether incumbent
LECs must make available (or *ucbundle”) particular network dlements).

12. These federablaw requirements 1o provide access to network elements and

Such agreoments may be arrived at through negotistion or arbitration, see id § 252(a),
{b}, and are then submitied to mwt‘mﬁe slate commission for approval, see id.
§ 252(e)(1). See generally BeliSouth Telecamms., Inc. v, MClmetrs Access Transmission

Servs,, fnc., 317 F.3d 1270, 1@%3«74 (11th Cir. 2003) (discussing § 252 procedures); GTE
North, Ine. v. Strand, 209 F.3d m 912-13 (6th Ciz. 2000) (same),

13. The 1996 Act is clear, moreover, that approval of an infcrconngction
aprecment by o state cmnmw 1% a condition precedent to the effectiveness of the
agrooment, Sev 47 USL.§ 252(c). Furthermore, although “the 1996 Act entrusts state
commissions with the job of approving imterconnection agreements,” state commmissions

~are bound to follow feders] law, including rules issued by the FCC that implement the:
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1996 Act, in reviewing and approving those inierconnection agreenents. AT&T Corp. v.
Towa Utils. Bd., 525 U.8. 366, 385 (1999).
4. Inaddition 1o arri i*im ot an interconnzction agreement through negotistion

or arbitration, 3 requesting telecommunications carrier may, in cortain circumstances,

“optin” o an existhxgawm@; between an incumbent LEC and aniother

telecommunications carrier that has already boen approved by a state commission.
Specifically, § ZWQMVMMm incunibent LEC %ﬂmﬁ make available "any
. . Yo which it

is & party” and which i&agMby a state cmmmﬂm%mnﬂﬁm rates, terms and
conditions as those provided in'the agreement.” 47 mﬁ:m&z@,
15. The FCC had adopted binding, national rules implementing

§252() and
establishing procedures for this apt-in process, See 4TCFR. § 51.809. The FCC elected
to promulgaie national rules, rather than relying on & stato-by-siate approach, in order to
achieve national unifoemity. See First Report and Qrder, Impleméntat

Competition Provisions in the Telecommunications Act of 1996, 11 FCC Red 15499,
16139, 1309 {1996 (“Lacal Competition Order
; stive obligations, ﬁﬁiﬁm the development of s single,

:{w@ﬁmm;hazimﬂlmi@%

uniform legal inerpretation of xiw Act’s requirements mmi promoke s procompetitive,
national policy framewark to adopt national standirds to implement Section 252().").
16. The FOC's first fmd of rules %mptmmﬁ}ag § 252{i} were promulgated
shortly afler ensctment the 1996 Act. In the Local Competition Order, the FCC
promulgated a so-called “pick-and-choose rule” to implement § 252() under which s
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requesting carrier. could adopt any individual term or condition of any other approved

interconnection agreement. See Local Competition Order § 1314. The opt-in process
under that rule, however, was subject toa number of limiiatms and the FCC's nules
mecognized ﬁmmmmmﬂs were required o m;se%w disputes about these
limitations in liwﬁmtmsm i order to determine @Mﬂwm Dptin request wag
lawful. See, ¢.¢., 47 C.F.R. § 51.809(b) (1997). In 2004, the FCC replaced the pick-and-
choose rule with x so-called “all-or-nothing rule™ under which a requesting

telecommemnications carvier could optin to an intercontiection agreement, ifatall, only in

ity entirety. See Sesond Repant and Order, Review dﬂ%}«?iﬁm&m}ﬂ Unbundling
Obligations of Local Exchange Carriers, 19 FCC Rod 13494 (2004). The alkor-nothisig
regime — like the prior pick-and-choese regime — provides incumbent LECs a number
of grounds upon which mmm: 10 3 requesting carier’s opl-in request. See 47
CFR. §51.809. |
17. Under both the m«m&m rule and the all-or-nothing le, the

prododires that the FOC lias cstablished for the approval of opt.in roquests make clear
that such requests are not self-executing. Rather, incumbents such as AT&T Flodda
must make inlrconasetion sgrecments available “without nressonsble dely.” 47
CRR §51.809. On s face, that textual commtand to allow adoption *without

unseasonable delsy" is inconsistent with any thoory that the § 252(i) opt-in process is an
immediate or selfexécuting one. See, e.g., Muldrow v. United States, 281 F.2:4 903, 906
(9th Cir. 1960} {“It iz obvious that *without unnecessary delay’ does not and cannot meas
“instanily, ™).
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18. That requesting mgiwmnmﬁaaﬁm carriers” opkin roquests are not self-
executing — such that a mere request 1o opt in gives  carier a right to openste under an
nechio m@mml immediately — is also clear from the express

recognition of ant incumbents” right fo object to opt-in requests in the FCC’s rules. As

~explained above, under the ms rules implementing § 2&2{%}; incumbents have several
grounds on which they can objeet to an opi-in request and, importantly, they have a right
unider the rules to taise these objections with a statc commission before an opt-in request

takes offect. Sew 47 CER, § 51.809(b)-c); see also BeliSouth Telecomms., Iuc. v.
Southeast Tel, Inc.. 462 F.3d 650, 653 {6th Cir. 2006) (noting that the pick-and-choose
rule “explicitly permited ILEC tocuise spcifiad chaflonges before the sate commission
regarding a CLEC’s atiempt to opLin 0 the terms nfm exi‘stfag agreement”}.

19. Forexample, under both the pick-and-choose and the all-or-nothing rule, an
incumbent is not required to :xiguk‘em interconnection

sEreement available for opt in

greemeni is to be available for opt in oaly “for a reascrable

perid of time afler the approved agreemeit is available for public inspection.” 47 C.ER.
§ 51.809(c); see also BellSouth Telecomms,, Inc. v. Universal Telecom Inc., 454 F.3d

559, 560 (6th Cir. 2006) ("The right to adopt an existin%ﬁ' fersonnection agrecment

constains several limitations, one of which is time. Under a regulation promulgated by the

[FCCL an entrant seeking to adopt an approved &@rmmm must do 5o within ‘2
reasonable period of time after x”he Wme‘s available for public
inspeotion,” 47 C.F.R_§ 51.809(c), which is tosay  reasonsble time after the state

commission has spproved the underlying agreement, 47 U.S.C. § 252(e)(1), (7).
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ncumbent LECs that beficye an opt-in Wtimm‘it%wiy unider this standard have 4.
right to have this issue mimﬂ by a state mmissiai See 47 C.FR.§ 51.809.

20, The FOC™S rulvs arc equally clear that resolution of objections mised by
incumbent LECs is a mmixtwn precedent to t!m&!’fw!imm of an opt-in request: "{tjhe
obligations of paragraph (a) [i.e, to allow an opt-in request] shail mat apply whees the
incumbent LEC proves to the sta’ﬁe commission” that wﬂam defenses foroclose the opt-in
roquest, 47 C.F.R. § 51.509(b] (emphasis addod). Until a state commission has resolved
any objections by an incurabent LEC, ther is thus no underlying legal obligation for an

ection agreement as ::ffbcum For that reason, approval
commission g pecessary to mv&cr an opt-in-effective. See
Southeast Tel., 462 F3d at 658-59 (“Neither § 252(i) of the Act nor the FCC regulations
interstetin g it create an “MMW tig.hl or & *guarantes’ ﬁmﬁa CLEC's
adoption request will be granted.”); id. st 660 ("the right to adopt the provision of an
ntingent upan a state commiission’s detormination that such an
e and the gownﬁug;mgﬁhﬁm"}; see also Millernium
One Communications, Inc. v, Public Utl. Comm wqf%m 361 F. Supp. 2d 634, 637

(W.D: Tex. 2005) (“Regardless of how the interoonnection agreement is
version must be submitied to itm state commission fm’fm review and approval.”). Indeed,

grivbent “availing {itself} of auesxms legal tig}éf m e
FOCs vules and, for that reason, an opt4n WM not be treated as legally

operative at the time of the request. Southeaxt Tel, 462 Fd ot 666; see id (rejecting
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state commission’s argument that “but for” the incumbent’s objection, the opt-in request

would have been effwﬁmﬂﬁ;w time of the request).
21, Moreover, the principle that opt-in requests are not self exccuting and that

they require the approval of ww commissions before effectiveness is consistent with the

overall structure of the 1996 Act. The 1996 Act’s provisions governing the approval of

gotisted or arbitrated interconnection agreements establish that state commission

-approval is 2 condition procedent to the effectivencss of an interconn onnection agreement
Seed7 US.C. § 252a)1) f‘?ﬂmfyﬂmmm “shall be submitted 4o the State

ission under [§ 252(e)]"); id. § 252(b)(1) (establishing that state commissivns shall
j jon tegotiations); id. § 252(e)(1) (*Any
ment adopted by negoliation or arbitration shall be submitted for

-approval 1o the State commission, A State comenission ko which an agreement is
submitted shall approve or reject the agreement, with written findings as to any
deficioncics.”). Because an opl-in request is simply another means for & requesting

telecommunications carrier fo enter inlo an interconnection agreement, opi-in requests —

like arhiteated and negotiated sgreements — must be approved by a stal commission

before effectiveness. See 47 CF.R. § 51.309.

22, The 1996 Act invests exclusive jnﬁs&mﬁm in federal courts to review

interconnection decisions made by staie commissions. The 1996 Act provides that “{njo
State court shall have jurisdiction to review the action of & State commission in approving
o rejecting an agroement undet this section.” 47 LLS.C. § 252(e)4). Instead, “{ijn any

case in which a State commission makes a detetmination under [47 U.S.C. § 252], any
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party aggricved by such detemination may bring an action in an appropriate Federal
district court to determine whether the agre

nent or statement meets the requirements of

AT US.C. §] 251 and {§ 25217 4 § 252(2)6).

23. OnJune 8, 2007, Mmiwa wireless m}emmmmmmmmm filed &
unilateral notice with the F}m@a PSC of its intent mmiopt an interconnection agreement
Petween ATET Floride and various Sprint mhﬁm{“ﬁpfml Intercannection Agmemml”}
See Notios of the Adaption by NPCR, Ing. of the Existing Interconnection Agreement,
Notice of Adoption by NPCR, m:, Docket No. 070368 TP (Fla: PSC filed June 8, 2007)
(attached as Exhibit 1),

24, Consistent with its explicitly recognized rights under federal law, see 47

CER. §51.80; Southeast Tel., Ine,, 462 F.3dst 653, ATAT Florida objected o the opt-
inrequest and filed a motion o dismiss the request ob June 28, 2007, See AT&T
Florida’s Motion to Dismiss, Notice of As '
{Fla. PSC filed June 28, 2%?) AT&T Florida objected to Nextel’s opt-in because,
smong ot things,the Sprint ineroomction Agrésment that Nextel atenpted o 0pt i
to had expired (more than two ym earlicr on December 31, 2004) and; under fedecal

opion by NPCR, Inc., Docket No. 070368 TP

law, a requesting w:whw mr@a 10 opt into an expired agréement. AT&T Florida'
& be made available for opt in only for

pointed out that foderal law requires that agreement
2 “reasonable period of time™ after their approval, 47 C,F.R. § 51.809(c), and that opt-in
requests several mouths prior to the cxpimtion of an agreement hiad been deemed

10
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unlawful. It followed, AT&T Florids argued, that Nexie] had no right to optin to an.
expired agreement.

25, On September 13, 2007, the staff of the Florida FSC issued a recommended

decision that recogniecd the msmt of AT&T Fimda*& objection that Nextel's request was
untimely, but determined that factual issues might neet 10 be decided that made the
matter inappropriate for a motion fo dismiss. Mare specifically, the staff concluded that
AT&T Florida had “raise[d] » msz argument as o whink conslinues a mesaonable period
of time under 47 CF.R. § SI.‘M?’”'fma requesting carrier to adopt an existing
greement. m@mm«w of Adoption by NPCR, Inc., Docket Ne. 070368-TP, at

6 (Fla. PSC Sept. 13, 2007) (“Motion to Dismiss Memorandum”) (emphasis sdded). The

staff explained, however, that esolution of that question “may involve legal and policy

uments that could implicats & dispute of material m 4. For that reason, resolution

of Nextel's optin roquest on a motion to dismiss wag FW The Flodida PSC
Order Denying Motion to Dismiiss, Notice of Adoption by NPCR. Inc., Docket No.
070368:TP (Fla. PSC Oct. 16,2007) (“Motion o Dismiss Order”) (uttached as Exhibit
Z)

26. More than two months later, on December 26, 2007, Nextel filed & motion
fora summary final order that would “acknowledge[ ] Nextel’s adoptionf]” of the Sprint
Interconnoction Agreement and that would require ATZT Florida to "execute the
e, Docket No. 070368-TF, at 1 (Fla. PSC Dee. 26, 2007).. Nextel arpued that, since the

** Mation for Summary Final Order, Notice of Adaption by NPCR,

1
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time of the denial of AT&T Floridas Motion to Dismiss, AT&T Florida and Sprint had

sement, See id at 4-5.

geed Nextel's motion, arguing that geauing issues of
material fact remained with respect o ATAT Florida’s other objections to Nextel 5 opt-in
roquest that rendered summary adjudication improper. See AT&T Florida’s Response in
Opposition to Motion for Summary Final Ordér, Notice of Adoption by NPCR, Inc.,
Docket No. 070368-TP (Fla. PSC Jan. 21, 2008).

27. Subscquently, the partics agreed to'a sm“eznmmf issues that semained to be
woceeding. That statement of § rms included the question of

wm&a%ﬁwﬁve&wnfﬂmnwu&mm&mawmmmmmmiw PSC

faﬂemlﬁlaWMEmi i o

approved by stabe commissions, “the effcctive date of Nextel's adoption of the Sprint
ICA should be thirty (30) calendar days afier the final party executes the adoption
document,” AT&T's Smm of Positions, Notice of A&:ymm by NPCR, Inc., Docket
No. 070368-TP, at 2 (Fla. PSC Junc 17, 2008). Nextel, in-contrast, argued that the
“effective date” of the riew mmwmmn agreement should be retroactive to the date
thiat Nextel filed its opt-in mqmm with the PSC.. See Nextel Issue Position Statements;
Notive of Adoption by NPCR, farﬁmﬁﬂ ﬂ?ﬂ3ﬁ8~'1‘9 at 1 (Fla. PSC June 17, 2008).
The parties filed beiefs on this and other outstanding issues on June 26, 2008
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28.  The staff issued a recommended decision on these outstanding tssucs on

Avgust 7, 2008, and the PSC isswd; final order appraving Nextel's opt-in request o

September 10, 2008. The PSC held that Nextel was entitled to adopt the Sprint
Interconnection Agreement. The PSC further held ﬁmt the effective date should be the
mwmuwmmmuMWMMumm Sprint inmmcxm
Agreement had expired prior to that time. See Fm]{kdﬁ{mnnngmpmhyﬂw

 of Sprint- AT&T Interconnection Agrecment, Notice @*Aﬁvpﬂm by NPCR, Inc., Docket
Mo, 070368-TP (Fla. PSC sm. 10, 2008) (“Approval W} (attached as Exhibit 3).

The PSC haaa&mzﬁ’mﬂwmm&smm its hehafikt.umderﬁ:dnml law, “{wlhen
an inleroonnoction 7 #oR agreement %awﬂ&bitfarwaptm, - the adopfion i3 considered
presumptively valid and effective upon receipt of the notics by the adoption party.” A1 at
11. The PSC cited no legal authority in support of the proposition that such adoptions arc
“presumptively valid and effective™ as of the date of the request, regardless of the

ents to object ka such requests on a number of

bases (inoluding, here, that the agreement sought to be mdopted had expirod, which the
PSC itself had concluded was 4 potentially meritorious objection). Indeed, in the order,

the PSC made the agreement effective reiroactively to-a date upon which the Sprint
Interconnection Agreemeint — the agreement Nextel sought to adopt — had expired,
even though the PSC itself had previously found that factual issues (which the PSC never

purported to decide) surrounded

whether Nexiel's adoption request was proper at that
time. See Motion to Dismiss Memorandum at 6 (fioding AT&T raised a “valid

argxnm:s&’"mga;dmg. Nextel's entitlement to opt in to the Spritit Interconnection

B3
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Agreement); Motion to Dismiss Order at 6 (same). On the basis of this reasoning, the
PSC concluded that the effoctive date of the opt-in should be “June 8, 2007 Approval
Orderat 11,

29. AT&T Florida peomptly filed a motion for reconsideration of the Approval

Order. Bee ATET ﬁitmda’s Mﬂ for Em;dmﬁm, Notiee of. Adoption by NPCR

Inc., Docket No. %3783@851? (Fi& PSC Sept. 17, 2&98}{* m for Bzcon.™), Inits
motion, AT&T Fimida\atgm@ first, that the decision m make the effective date
mtroactive to June 8, 2007 was inconsistent with m taw and previous PSC orders
concluding that intervonncction sgrocaments (includiag those adopted under § 252(3) are
not effective until they are approved by the PSC. Secid. 3t 67; Fla, Stat, § 364, 162(1)

(“Whetber set by negotiation ar’by the commission, interconnection and resale prives,
rates, ferms, mdwmhmm be filed with the commission before their effective
date™; Final Onder on Petifion for Approval of Section 252(i) Election of
Tnlersonaestion Agreemeat, Padition for Approval of Election of Interconnection
Agreement with GTE Florida Ie: Pursuant to Section 252(i), Docket No. 971159-TP,
1998 WL 85730, at *9 (Fla. PSC Feb. 6, 1998); Ondex, MClmetro Access Transmission
Servs. LLC, Docket No. 000-649-TP, PSC 01-0824-FOE-TP, at *120-#121, 2001 WL
460666 (Fla. PSC Mar, 30, 2001). AT&T Fiorida also argued that the PSC's cffective
date decision conflicted with the Sixth Circuit's decision in Southeast Telephone —
‘which held thet opt-in requests were nof sufficient to watatigizt to operate underan
WWM%MM@ for Recon. at 8-9 —and with process for approval

14
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of opt-in requests established by thel996 Act, as interpreted by regulations issued by the

FCC, sweid at 915,

30. The PSC deniod AT&T Flarida"s motion for reconsidecation on December

18,2008. See Final Ordor Denying Motion for Reconsideration, Notice of Adoption by
NPCR. ine. Docket No, 070368-TP (Fla. PSC Dec. 18, 2008) (‘Reconsideration Order")

(aitached as Exhibit 4). The PSC held that Florida law and its prior orders invelved

§2521). Seeiid at 34, The PSC further explained that AT&T Flarida’s other legal
arguments had been addressed in the Approval Order. 1d. at 5-6. Inaddition, the PSC

purported to “clatifl ¥]™ that its previous onder required AT&T Florida to allow Nextel o
opLin 10 the “current Sprint ICA™ notwithstarding that the Sprint Interconnection
Agreement was not extended umiaﬂ%r June 8, 2007, Id at 5.
31. The PSC ordered 1o “AT&T and Nextel .. . to refile the adoption .. , with
farming language.” Id at6 A final, signed agxmmw executed on February 4,
2009, and filed with the Florida PSC on Februaty 11,2009, O March 11,2009, PSC

nda finding that the sgreement satisfied the requirements of the

PSC’s orders and “compliefd] with Section 252(i) of the Act” Approving Memorandum,

Notice of Adoption by NPCR, Inc., Docket No 170368-TP (Fla. BSC Mar. 11,2008)
{attachod as Exhibit 5); Approving Memorandum, Notice of Adoption by Nextel West and

Nextel Sowrk, Docket Noo 070369-TP {Fla. PSC Marx. 11, 2008) {attached as Exhibit 6).

commission is deemed to have approved an inferconnection agreement

{other than one that has been negotiated by the parties) 30 days alfter the parties have

k3
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submitted ihc agreement for approval, see 47 1.5.C. § 252(e)4), the new interconncetion
agreement would be effective &is of March 11, 2009 in all eveats.

3z Piam&ifmmmmwm 1-31 as if set mmpmmy hersin.

33. In the orders on teview, the Florida PSC set an effective date for an
intetcontiection agreement adapted under 47 U.S.C. § 252(i) that predates approval of the
adopted agreement by the state commission. Such backdating of interanncction

sgresment effective dates is inponsistent with, and does not meet the roquitements of, the
1996 Act and the FOC’s orders snd wguwams implementing the 1996 Act. Morcover,
the Florida PSC's ‘orders arc atbitrary and ¢apricious, represent an uncxplained and
unpcasonable deprture from state law and prior PSC aeders, not adequately reasoned,
mmconsistent with the record evidence, and are otherwise unlawfil and preempted.

34.  Pleintiff incorporates paragraphs 1-33 a8 if set forth completely herein,
35, Inthe orders on review, the Florida ¥SC allowed an opt-in request and set
inter ction agreement adopwé under 47 U.5.C. § 252(i) of
June 8, 2007, potwithstanding ilm, on that date, the n”ﬁﬁrfm Sprint Interconnection
Agrecment was expived. The mﬂ of the orders iuﬁéﬁi#ﬂiy to allow Nextel to-adopt

onnection agreement — a fact that is underscored by the Florida PSC's
requirement that AT&T Florida allow Nextel to opt in {6 a later-approved interconnection
agreement. The Florida PSC's orders are therefore 1mmm with, and do no meet the

requirements of, the 1996 Act and the FOC’s orders and repulations implementing the
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1996 Act. Moreover, the Flarida PSC's orders are arbitrary and capricions, not
adequately reasoned, incon m L with the record evidence, and awe otherwise unlawful

WHEREFORE, AT&T Florida prays that the Court enter an order:
i Mﬂﬁgﬁw the orders on review, and the resulting interconnection

- agroement, do not meet the requirements of the 1996 ﬁmt and arc unlawil and preempie
by fedecal law as to the issues ideatified. mﬁchmx@wm;

2. Enjoining all defendants, and all parties acting in concert therewith, from
seeking to enforoe thoss unlawiiil docisions and the relovant portions of the levant
interconnection agreements against AT&T Florida;

3. Onder that the PSC require Nextel to make AT&T Florida whole for the losses,

inchuding inerest, tha have resulted from the PSCs unlawfil orders’; andior

4. Granting ATAT Florida such firther relief as the Coust may deem just and
reasonable.

! See BellSouth Telecomms., Inc. v. Georgia PSC, 400 F.3d 1268, 1271 (11th Cir.
2005) (o light of the Supmme Court’s Wnterprotation of § 252(e)6), we see no basis o
’mmmmmﬁmmuﬁxmmgwwmmﬁwuﬁqm
jurisdiction of 28 U.5.C. § 1331, ‘to-award relief by requiving the GPSC, upon remand, to-
W}Wﬁfmmy@m&g&mﬁmﬁwamﬁﬂf&eewm&amby
the GPSC.”

17
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Dated: March 18, 2009

Msml Al {}mﬂmn
Florida Bar Number: 162825
AT&T Florida Legal Department
‘150 W, Flagler Street, Suite 1910
Mimm, FL 33130

ephone; (305) 347-5561
Eammr!ﬁc: (305) 5774491
mgﬁ?ﬂ%mmm

Sean A, Lev

Kelly P. Dunbar, adntission pending

Kellogg, Huber, Hansen, Todd,
EW&MF.LLQ.

1615 M. Street, NW, Suite 400

Washington, D.C. 20036

Telq:m 202) 326-7900
fwmlﬁ* (293’)33&?999
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I hereby certify that on March 18, 2009; I electronically filed the foregoing
Comyplaint for Declatatory and Injnctive Relief with the Clérk of Court using the
CMECE,

mel A Gurdan
“Florida Bar Number: 162825
AT&T Florida Legal Department
150 W. Flagler Street, Suite 1910
Miami, FL 33130

Telephone: (305) 347-5561
?mmiac : {3135) §77-4491
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From: Nedson, m {GA] {Dougias.C Nelsongsprint com]
Sent: my, Jum 0B, 2007 4:19 PN

Iyor ; Rendy Haowgbslisouth.com; 182177 @sit com; Chisrel, Joa M {LEGE Atkinson, Bl
tz{m; Nelsan, mmmmcm Falion, Mark G [NTK]

Subject: ELECTRONIC FILING - NOTICE OF ADOPTION OF AN INTEACONNECTION AGREEMENT BY NPCR, In.

Atachmunts: Notice of Adoption by NPCR Inc.pdf
A
Douglas C. Netson
Sorint Nexlel
233 Peachires Street, N.E., Sulle 2200

Flanta, GA 3003

Tel; 404-649-0003

Mo docket number, Title of Filing: Notics of the Adoption by NPCR, Inc. dibia Mexiel Parners of the Existing “Interconcection
%%WW%WM@W&WMPM
<

HPCR, Inc. d/bfa NEXTEL PARTNERS
35

2 pages lotal (Notice of Adoption),

£

Lattar 1o Ann Gole, Commission Glerk, praviding notice 1o the Florida Public Servics Commiission that NPCR, Inc. d/b/a Nextel

Pariners has adopted the existing interconnection agresmant hetween BeliSouth Telecommunications, inc. and Sprint
Communications Company Limited Patmm smmmmmmm LP., Sprint Specikrum LP,

<<Natica of Adoglion by NPCR Inc.pdf>>

Adoimey, State Rogultory Afiss

Sprint Nextel DOCUMENT Srwmr . np
OLBLE Jui-ss

G/RE2007 FPED<Oidstiny by




il 2200

{0] 404-649-0003
{m) 678-777-8473

82007




ByE e
M. Ang Cole
rmygmwmm ‘
2540 Styumard Osk Boalevard O7036% - 71
wmmm&mm

Re: Nm@mmmwmxm mmmwmw

Dear Ms. Cole:

mmﬁm o : M‘mmmmmaem-mw
mergsr, %mm wn mc?&&ngm;

Speint Comsmmmiininns Do Mmmmwmmmwm
MM& W, % .
* BB onth T hm&ummmmmmnmm
,MWWMWWW

’m AU Setbar, m'& PeliSoith sides Madwenn,

mm mmﬁw w&mmmmx
wmmmr &mﬁmmﬁmmﬂmmwm ﬁrﬂ

i Raliearithy e ualall st R g WM m m

g avalbibitity, mmawm;mm;mmmwmmmwam«m

* Merpes Comitme M, 1 sl
MAT&W WMMMQW dkeormmanicadion carvier sy endte
Maw ﬁ:ﬂdﬂmww

Awet ORiGNAL

.mm&mmm:ﬁiimm;m% ﬁ;
wmmmmw hmm&dm *jﬂ‘ﬁi of e, gt b ;:W

WW&&WW@W {}E}{ZB?“!E%V"{W{&{" WTCRTY

oLoLE Jm-Bs
FPRC LIRS

Ry
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MM%WM
June 8, 2007
Page 2

mmm& différonces amoug the 9 Jegacy Beli3outh states are already
M%&WMWM&W%MMWW
spplicable to Nextel Partners on a sinte-by-stals basly, there sre no “state-spacific pricing
performance plans and technical foasibility” mmﬁwwm 1.
Likewise, since the Sprint ICA is aiready TRRO compliant sud has a0 otherwise effective tharige
dmmmammmwmmmmmm;n
mmﬂmmm@mwmw Commitroen HNo.

WWWAuwM mwsmmm&rsﬂmma
dispute the tarm of the agreement.” Speint belisves the tarm of the agreement ends
March 19, 2010 whils ATRT Southeast has maintained, smong other things, that the form may
mmmmmmsi,m

the &mm m ﬁut ATAT s«m m to Wp ad m M
Puwn@mﬂngmm@m

msmm.&m today: replaces fn its eativety the existing intercoansction
MWMW%AY&TW

Mmmmmmﬁmm ﬂaﬁmdﬁmwm&
plaass do not hesitate to call.

mwm&mmm
Mr. Eddie A. Reed, Ir., ATET Director-Conitrac W@WM}
Ms. Kay Lyon, wmpﬁmm&frm
Mr. Randy Ham, Assistant Director, AT&T Wholesale

Ms. Lyns Allen-Flood, ATST Wholesale ~ Contract Negatistions
Mr. W%MW&:MW

¥ Siee Dovket Mo BHEHIR.
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LP, sm wm L‘Pﬁ by

d/b/s Nextel Partners.

BY THE COMMISSION:
8 ﬁmw

Filed 03/18/2009 Page 2 of 8

On June 8. 2007, M&MMQWW memmmmxm West

%{Mvﬁy‘?ﬁcﬁﬂﬂﬁ%ﬂmﬁumaf

Southeast (AT&T) and Speint

Communications

Adoption of

existing
agresmoent between  BellSouth ‘I’elmmmmﬁm §n¢. W@ AT&T Florida da ATAT

‘inferconnection
Limited

Communications Company L.P., Sprint Spectrum LP. (Mam:}. mmmmmmmm

m%ﬁmﬁmﬁm

Nos. imszMmMﬁM&nﬂnmmm

DOCUMENT MIMBER-OATE
09434 0CTies
FPSC-COMMISSION CLEFK
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Transfer of Control' and 47 US. t.: § 252(i), it has adopted, effective immediately, in its entirety
m"mmmwmmmmm?mmmxmmm
Communications Company Limited Partnership, Sprint: anmmmﬁm Company L.P.,, Sprimt
Spectrum L.P** dated January 1, Zﬂﬂli“ﬂwmﬂﬁ&’”}aﬂmmdad Nextel asserts that the Sprint
ICA is current and effective, although Sprint and ATET have a &;spm regarding the terms of
“thie agreement. Nextel asserts further that it has contacted AT&T reganding Nextel's adoption of
the Sprint ICA, but AT&T refuses to voluntarily acknowledge snd honor Nextel's rights

Wﬂg mh ?.dei»;’l-iu ]

On June 28, ATET ﬁm its Motion to Dismiss Nextel's Notice (Motior). On July 9,
2007, Nextel filed its Response.?

I1. Parties® Argwments

kmem&T&Tmmmmmmmmssmw‘aWMmm«
Wl)mmﬁmmmm wmmwm@mmﬂwmm
{mmxms)mmmmaammwml Medtaabi@bymmm
‘&Iigmm regarding dispute minm found in its existing interconnection agreement with-
ATET.

Lack of authority.

AT&TW&MWWEW@&%%WWW%W%

FCC in the Merger Order, Nextel is requesting this Commission to enforce federally approved
merger commitments via a statg proceeding  Consequently, ATET argues that we must
mwmmm}ammmmwmmmommm&mm
mmitments mmm mnniythm granted by statute expressly or by

A?&?memmmmmmmma&fmﬁﬁm
arbitrations to interpret and resolve issnes of federal Jaw, the Act does not grant us any general
wﬂmﬁy%mﬁwm&mfmpmmﬁeﬂmﬁmmnfﬁd&&liawm?ﬁﬂm Inswm’
its contention, AT&T cites Order No. PSC-03-1392-FOF-TP, issued December 11, 2003, in
Docket No, 030349-TP, M&Wmmmhﬂdmﬁ”{ﬂﬁd@mﬁwmmm;*
state agency is not authorized to take administrative actions based solely on federal statutes.

! See In Re: In the Maner of ATRT Inc. aird BellSouth Corporation Application for Transfer of Controf,
Menwrandum Opinion and Order, Ondee No. 06-189, MME&M WL Doeket No. 06-T4. (Merger

Order)

? Nextel's initial filing omitted seven pages of Attachment A stiached 10 the Response. A comected filing was'
s o that same day,
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ATAT further asserts that the United States Supreme Court has held that the interpretation of an
-agency order, mmmwﬂmmy’s hed regulatory authority, falls within
‘the agency’ s;unsdwﬁm g 4 gD 3593&3 m, 1?? {13539}«

AT&T atmfhﬂ&hﬂl‘ﬂ(?m}mﬁymm demmn over the merger mmutmmts
contsined in te Merger Order.’ Thersfore, AT&T assérts that the FOC alone possesses the
'anmmmmmrmmm

M&Mﬁdwwm within ammab?xwiodq‘m

- ATET Wﬁwm}mmﬁﬂptmm agreement. AT&T mmmm
: &hmwmvwwmmw@mymwmmmmmmk&mm
mmmmmmwﬁmmmﬁmmmmmmﬁmm
a“xmmblewiodafm”t&«memynﬂmmiswm ATET contends that
although there is no definition of a “ressonsble time period,” other state commissions have found
mmmwMMWmﬁmhe@mﬁpmﬁmnfmwﬁm
m&m“ammabi@pmoé&%m

h%mﬂntmh?&?f&aﬁﬂmmmaﬂm%mmwﬂmm
expired for over two years. AT&T arpues further that it is currently engaged in arbitrating a new
interconnection agreement with Sprint. AT&T notes it would be highly inefficient and
impractical to allow Nextel to adopt an antiquated expired agreement when the parties to the
memmmmmm

Mﬁ)@ﬂﬂmmmm parm‘msfmgngmmm
k?&?mmwmm&mcm%mmmmﬁuﬁmmmﬁ&e

Ma ﬁislmgmmmmm agreement, and therefors, its Notice is improperly before this
: AT&TWMM:W%W&&WW%

'agmeemt. Cmseqwﬁy, WA’I‘&'{’ nbfem w Hm s adapm of the Spnm &’E‘T\
: m {ba mm Mﬁﬁmﬂ i of the pm* ¥ gxgm nﬂ‘ nm on £iois
aremggmd mmmgmgmwm&mpmm afﬁsmﬂ@}day& o .

* See Merger Ovder 2 p. 147, *[fjor the avoidance of doubt, unless otherwise €xpressly staded to the contrary,

%Wwwmummmmwmmmmmmu

& TIBellSauth in-region mm%%gmamwmmmmwwm
MWMMM therealier

“Bee 4TCER §51.809(c).

ok . 13 FCC R'ed mtamwxmm; (T this case, Cikobel NAPs sought to
adopt greement oty reral AL Ps h, {15, Case No. B731 (Md. PSC July
15, Py, {iaf&mm,Mﬂwsm@hmammmwmw%m{?}nm&amms
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mmmmmmmﬂm&mumwwmgmmmmw Merger
Commitments Nos. 1 and 2 to adopl, in ifs entirety, mSWICAﬁMWGWWmFLmu
Nextel agserts fucther that the Sprint ICA is not expired, slthoug] Nextel aekmwiedges that
ATE&T and Sprint have a dispute regarding the mmmngwmnfﬁma pernent.”

AT&T's Motion must bﬂdm based on Jacts Ml&gad in Nexial's Notice.

m:ﬁmmmataManmmmMmamﬂwww address the
m%mmyﬁ%fmﬂkgm&m&c?mmwm;mwfm Nextel argues that for
AT&T’s Motion to be sustsined AT&T must demonstrate that, accepling all allegations in
MsmmwymmmMawsmwmofmhmmm
be granted. Nextel asserts farther that in determining the sufficiency of the petition, we may not
mmﬁmqufﬁepmmmm&mmankﬁwmh

produced, and may not conside mya&ﬁmﬂmww&fm‘
This Commission’s "ff,..,:aam&@c}fmﬁsmafm@mmwm
‘%l‘u‘ltm 3

N;melmtdsﬁmtmmrym A’I‘&:’l"zas&mwe havé authority to ackno
Nextel's exercise of its right lo adopt the Sprint ICA. ﬁmmmmsmmw
actually supports Nextel’s position that we can interpret and apply federal law in the course of
exercising authority that this Commission is conferred under the Act and siate law. Nextal
mmnwmmmmmmmmmmwymammm,
scheme of “cooperative federalism™ under which Congress and the FCC have specifically
Wmmmhﬁqm{mﬁmmmmmdqmnam mmm
that this includes matters relating o approval of interconnection agreements consistent with the
Act and orders of the FCC. uamwmmmwmwwmmmm
mw&&hhﬁﬁmmbﬂéiihdmwmmdxﬁwmtmmmwmﬁw
Ksmimksﬁmcm&smmhaf&ntmhms ically rendered 1o carriers that excrcise

theirright to adopt.

Nmmwmmmmmmmmammmmm
rights by the Merger Order does not divest this Commission of its existing authority to
acknowledge a carrier adoption purstant to §2520) of the Act, or §364.01(4), Florida Statutes.
Hﬁmlmmwxismmmmmﬂwmmmmwhﬂedmmgn@mmmﬁ

reoniection-related merger conditions.  In support of its assertion, Nextel cites Appendix F
ofﬁwm&dawhmhmﬁmﬂymmmEGCthmwmmmm
wwmwmmm m«ﬂmﬁct over interconnection matters addressed n the

‘mzummﬁwmcﬂm@iﬂmﬂmy mtmmm Rpecrum Limited
memhw W& Sprimt PCS for abitration of rates, teons and conditions. of intcrcoanection with BellSouth
~ mications, Inc. dbia ATRT Florida dbfa ATET Southeas, Duocket No, nmmw {Spra-ATAT
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Nextel's Notice of Adoption is timely

Nexiel contends that AT&T's assertion st Nextel's Naotice is untimely is erfonsous
because AT&T fails fo recognize either: a) the express provisions of the Sprint ICA that establish
# currently continues and is*deemed extended on a month-to-month basis™, or b) AT&T admits
without qualification that it acknowledged to Sprint that the Sprint ICA can be extendad 3-years
cantinues to be effective, but there.is a good fith argument that by Speint's exercise af its right
to & 3-year extension of the Sprint ICA, the Sprint ICA is not scheduled to expire until March 19,
2010, ’ ‘ 5

_In response to AT&T's reliance on the Global NAPs cases, Nexted cites our decision in
Onier No. PSC.041109-PCO-TP, isued November 8, 2004 in Docket No. 040343-TP. (Voo

‘Ocder) In that dackst Alfel cited the same Global NAPs cases in requesting disissal of Volo's

Notice of Adoption of s ICA that was set to expin witliin 72 «lays adoption

was likely to remain in effect beyond the siated termination date. In the Volo Order, we held that
there is no definitive standard set forth by the FCC 2 1o what constitutes a reasonable time, and
furthermore, that Alltel’s Motion to Dismiss fiiled because, n its face, Volo's Notics of
Adogtion stated s cause of action on which relief could be granted. Nextel contends that similar
10 the Volo Order, Nextel’s Notice staies a cause of action on its face, snd ATAT has failed to
establish #3 a matter of fact or law that Nextel's Notice is tntimely.

Nextel mwwmmmm ng dispute resolution provisions,
Nexiel argues that AT&T's assertion that Nextel was required (o invoke the parties’

existing dispute resolution provisions is erroncous. In support of iis contention, Nextel cites
Onder No. PSC-05-0158-PAA-TP, issued February 9, 2005, in Docket No. 040779-TP (2-Tel
Order). Nextel asserts that in the Z-Tel Order this Comn

Nextel argues that there is no basis for requiring it to engage in a dispute resolution

process based upon AT&T’s failure to voluntarily acknowledge its obligation to make the Speint
ICA available to Nextel, | |

HL Anslysis and Declsion
Standard of Review

Under Florida law the purposs of a motion to dismiss is to rise as
sutficiency of the facts alleged to'state a cause of action.  Vames v. Dawkine

? Sprint 1CA, Section 2.1 a1t page 515
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350 (Fla. 1st DCA 1993). inwdarwaustamzmmmmmmmmm
dermonstrate that, acoepting all allegations mmepmmamgymmt,ﬁsepmmmﬂ foils
mmamafmwmmfmbgm 11 12 4

ggmww 339(?995),“%62%5& 350. When “determining the
sufficiency of the complaint, the trial court may not look beyond the four comers of the
mpmmmmmmmww&mmmmmw
likely to be produced by éither side. * Jd. The moving party must specify the grounds for the
motion W dismiss, mﬂﬁlmﬂammmnsmhemeﬁmwmammmgpmym
mgifmammmmmzmwd&um datthen I

S0. 24 571 20d DCA 1960).

Upmmwaﬂhemm arguments and consistent with our previous decisions, we
find ﬁwmﬁmwmm&mMmmmMsmwm
m;mofmmmmmyb@m ‘However, az noted in the Volo Order,
AT&T raises a valid argument as to what constitutes a reasonable period of ime under 47 CFR.
ﬁt%},wﬁwmﬂwmmmywmmwm&ammwﬂ
material faet,

Althwghtﬁa?ﬁmmadap@eda egulation implementing §252(1) of the Act that requires
an ILEC to make an inferconnection Wsmmwamn:hlepmadofﬁmm
mm»mmmmmmmwmymammmmmammm
'MW&WﬁW&MW&M&WBSm@MmMMM

WWWW%@QFK §51.809(c) in this proceeding.

Similarly, ﬁ&mmwmmmammmmmnmm
material fact. As stated above, in resolving AT&T's Motion, we must consider Nextel’s
allegations as facially correct. ﬁomqmly,whmmsmm&mmmdmymm,
mmmmm@mﬂm

. Fmﬂy,mmmt%wﬁn&mmmm&mmmmm%m}
-obligates incumbents, such as ATET, mmmmmmm@mwwmmmm
smmwﬂmm&mwmmwaﬁmawmaw&ngmm We
-da not find that Nextel is obligated to invoke the parties’ existing dispute resolution provisions.
-ﬁmﬁsmmmﬁmmgmmwﬁgmtaap&int@%&ﬁtmt&gm@ﬁmtmm
enbirety.

v Am@@y,ﬂfwaﬁmmisbmmﬁmsNe&mm&s&mMamnf
'act;mmwimhm!wfmuﬁdb&m WWMWWMW

procesdings.

*mwu@m”mﬁwmmtﬂ&mmmmmwmm
way rely benwily on the outcome of the Spoint - ATET Arbitrstion in Docket Na. 070249.7P. Pursimnt to Order
No. PEC-07-D680-FOF-TF, iswed August 21, 2007, we granied AT&T*smﬁmlaﬁmmm‘s Petition for
g&&m%%mm&ng HGW@WW:{{Q 007, Sprint filed its Motion for Deave o File Amended

tion
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Baged on the Eammix‘ag,‘ji;ia

Telecommunications, Inc. Wa &T‘&T Flonida Mw“a A*F&T Qamham s m vo Dismiss is
denied. Itis further

ORDERED that these dockets shall remain open.

By ORDER of the Florida Public Scrvios Comumission this 16th day of Qs

(SEAL)

The Florida Public Serviee Commission. Esrquiwdbym 120.569(1), Florida
‘Statutes, to notify parties of any administrative hearing or fudicial review nfﬂmmmmm
that is availsble under Sections 120.57 or 120.68, Florida Statutes, as woll as the procedures and
time limits that apply, This notice should not be consinisd to mean all requests for an
ahmmﬁrﬂiwheﬁngm;@%m%h%mmﬁmﬁwrﬂmﬁm&

A@ymymwgmw&eﬁmimn@ﬁnﬂmmmmmmmﬁ
1) reconsideration of the decision by filing s motion for reconsideration with the Office of
Commission Clerk, 2540 Shumard Osk Bouwlevard, Tallahassee, Florida 32399-0850; within
ﬁﬁmi!ﬁ}&wﬂ%mﬁmmmmmmmwm:z&u%ﬁ Florida
Administrative Code; or 2} judicial review by the Florida Supreme Court in the casc of an
@Mm,g&mmwmmkwmﬁmﬁmbmaﬁmafﬁpmﬂmmmnﬁmme
wastewater utility by filing a notice of appeal with the Office of Commission Clerk, and filing a
gopy of the notice of appeal and the filing fee with the appropriate court, This filing must be
mplmm&myﬁmdaysmfﬂwmumﬂfmm putsuant to Rule 9.110, Florida
Rules of Appellate Procedurs. ' The notice of appeal must be in the form specified in Rule
9.900(a), Florida Rules of Appellate Procedure.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re Notice of mmi of - cxisting | DOCKET NO. 070368-TP

xisting ' DOCKET NO. 070369-TP
1| ORDER NO. PSC-080584-FOF-TP
| ISSUED: September 10, 2008

On June 8, 2007, NPCR, Inc. d/b/a Nextel Partners, Nextel South Corp. and Nextel West
Corp. {My“ﬁmd") mimmwmmmmmmmw
between BellSouth Tﬂm:ammﬁw!m:s, Inc. db/fa ATET Flodida dfbia AT&T Smsﬁm
{AT&T) and Sprint Communications Company Limited Partnership, Sprint ( MO
Chmw L? -and Sprint W L.P. {collectively “W“), mx 4o &’F&T RellSo
Merger Conunit -mmm‘@)ni’ﬂwffw’! : -3 (i

DOCLMENT K SBT - R
UBLZG SEPID S
ERSL ~Lipsashan oy
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mwmmmmmmmmmmmmwm7zmxu:’aam
forth in the Federal Commumications Commission’s {FCC) approvel of the AT&T Inc. and
MWMW@W@?MM&W&WWW%M
entigety, cffective immediately, the “Interconnection Agreement By and Between BellSouth
Tﬁmmunumm&mdﬁmﬂmmmmmmw Sprint
Communications Company L.P., Sprint Spectrun L.P.” dated Janoary 1, 2001 (“Sprint ICA™) as
amended. Nexte asserted that it has contacted AT&T reganding Mextel’s adoption of the Sprint
:mma%&wmmmmﬁymmmmmﬂmunmwmm

On June 28, 2007, AT&T filed a motion to dismiss Nextel’s adoption on three bases: the

FMWM}WMWMWMW%MMWM
WmamMapmﬂcfmm&&ﬁﬁmwmp@mmm
provisions ¢ ; eement. On July 9, 2007, Nextel filed & Response in Oppasition to
A‘I‘&‘F‘amm WWMWW&WW%W

) jusisdiction; the andeclying agreement s oureatly “deeined extended on &

mon month basis’ MMMWM}*M&MWWM&WW
mmmmmmmmgwmmamm

By Order No, W&ﬁﬁl-mw(‘? {Order Qm?ms Dismissal), issued October 16,
2007, aw&rstmmmmmmmmmmm
resolution of Docket Mo, 070249-TP. Docket No. mmwmmmmmm
mmwm&tmcﬁawmﬁemwnﬁwwm The
SmwATﬂWmmmm&wmﬁb&ammmﬁmbaﬁ 2007,

sadment extending the underlying agreement for three years. By Onder No.

ive ii mmwwmtumg‘mwm
-mmummh%&f&m&mmmwmmm
mmmmwmmmmmm thait as ATRT/BelSouth
SLEC shall not be obligated 16 provide pursast (o this commitmest any iterconnection anangement or
mmmmhmmﬁwmmmwmmmmw
anmmmmmwm&umwmmwum

Merger Compmitmont No, 7.1 states: ’
The ATRT/BaltSouth ILECs shall not refuse a request by & telecommunications casrier (o opt into an
wmwwmﬁgwmmmeummmwm
: manications carrier sprées o pegotiate i good fuith wn smendment reganding wch
mmwmamwwwm
’mwmmm 40343-TP, Osder No. PSC04-1109-PCO-TP (Volo Order), s subdressing & similar
sivation in which the LEC s motion te dinviss was denied.
¥ Docket No. G40799-TP, Order No, PSC05.0158-PAA-TP (2. Tel Order).
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PSCWFQW{P mwﬁmimw?ﬂ 2008, we acknowledged the asmendment of the
Sprint ICA*

Nmmam&w&nmyﬁnﬁﬁrdummm 2007, requesting that
the FPSC acknowledge Nextel's adoptions of the ‘existing Sprint ICA. Gnimmyﬁz 2008,
&T&Tﬁwzw%ﬁwﬁmmwmﬁ’am&rﬁmxymm

, In February, AT&T ﬁkxi severel pleadings with this Commission which included copics
of pleadings it had ﬁiﬁglatﬂw?mmgamlmgm A‘t&“t”smwcﬂmmhnm On
February 7, 2008, ATRT filed a supplements &ﬂ:mssmﬂ in. sapport of s Response in

Opposition to Nextel” smﬁmf@rsmmm Oni Pebruary 13, 2008, AT&T filed a
1mm%mmmm MFmiﬁ,faGG&AT&TMammmﬂagm

ﬂn?dmmyfﬂ,mthﬁﬁlaéammfw%quﬁhamﬁymAT&lﬁ
Response and Supplemental Subrmissions in- X% 'mMammsmnwm
Oxder, m&mgmby%nmmzmw issued April 15, 2008,

GnF&nmjyzO,m Mm:mdwm which contained
an order issued by the Poblic Service Commissiod of th WMMmm
No. 2007-0255 and Case No. 2007-0256° AT filed 4
amﬂmmﬁ%ﬁ&e%&nﬁa?@ﬁam_' rission.”

By Order No. %Wifrml‘—‘l? issued June 23, 2008, this Commission denicd
*;mmw%mmmmmmm&mwmmwma
wnwodmgmduﬂaﬁim 1%&3(&%% By@tﬂa’?&n PEC-08-0402-PCO-TP,

*

* Disckeet No. 070249-TP, Mﬁmwsym & WWWMMW
mmmmmmmammuﬁm Fintercopmection with
;Inkwmmmm, Inc. #b/n ATET Flocida da ATAT Southesst.
mmmmmquamrmwwmm&m WC Dacket No. 08-23 (filed Febromy 5,
mkaﬁmm-mmmmmwmmwmm
spreemants from ooe ATAT state to asother,
‘mmwmaaammmrwﬁm& et A, Tronsmital Wo., 1665,
Mmmmmmwmgmﬁmmmﬂmmwmmw
Wummwmm&mmm i
jmﬁmq‘m;r&rmﬁmmm%wm MWWMM
mmmmwmm%m&*mqm&ﬂmmmwmm
Inteveomneciion Agresment, By and Besween BellSouth Telocounmunications, Inc, and Sprint Convuntlcatio
Compony Limited Parinarship, Sprint Communications Compasny, M,mwm&? mmw&e
mmmw@m&&my The Kentucky cases appear to be mimors of the

mmm
¥ Application of Sprint Cor Wi}l?&,ﬁmﬁpmmk? 3 st for Wireless Co.,
memmmwmmymm mmmmmammmmmw
Comminsion Apgroval of as Ister sthsn. Agreement with Pacific Bell Telephone Company d/h/a ATAT.
mmmmmmwm@mmwwumw a8 Condition of
Recuting Fedenal Comm IR s Wﬁﬂ?ﬁ%swmmwmm
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OWNQ PWTP '
'?AGEQ

zsmdonjm 17, mwmmmmmmmmM¢mmmm
WWWTBMMW Gﬁ%mﬂa%ﬁmmmm -l'n shtions _gf
Mmmmmmw&mnmmwmm PSC-0840402-PCO-TP.

On June 26, 2008, Nextel timely filed its brief. | msz’? 2008, AT&T filed its brief
-and accompanying motion for exteasion of time to file brief and to accept brief as timely filed.
M‘&T‘smﬁmmmmdbymm PSC»QS%%PQOTF issued July 16,2008,

deyLm,MWam&m&mwMﬂP&?wmm
included as Attachment A to AT&Ts logal brief. By Order No. PSC-08-0484-PCO-TP, issued
July 28, mmsmmmﬁw&a

A« Nextel's ndoptien of the Sprint ICA

m&rwma;mmm»namw@mmmmmm
ﬁ;cmmmn According to ATAT, the bill-and-keep smrangement was “the result of
pegoti u compromise, and an extensive evalustion of costs incurred by each party for the
ermination of traffic.”'” AT&T is concerned that other stand-alone wireless carriers will adopt
&swmﬁdﬁmdpmﬁhmﬁm@m&m&ammhm&?&?m
mmmmmmmmmmummwmmwmm
Wmﬂmﬁnmm“ aﬁmﬂwwqﬂﬂwkﬁﬁ%mmwm
AT&‘I‘;M#W%M |

Hmwm&mmmmmmmmmmm&mw
imbalance of traffic . . mmmmmm'* ﬁmhpmmmm
W*ﬁ{n}{uﬁpmsihlyqﬂwf” e wireless carriers) could impropaly
use the Merger Commitments” to “operate under the adopted agreement i one or more ﬂn‘.
mz&ammmai‘&i‘ismm&” Dmmgwmmmmm
incoos: od for tran: wting wircless Baffic adds o ATET"2

, dticula mmmnmm would have a favorahle traffic imbalance
gﬁemyﬁT&TmMW&ﬂth&iummmm%a“ﬁmm”mMy

ATATH

¥ ATAT Briel, pp. 4-5.
“AT&%&WWWIMMEQWMM}M . wvoid mn
exasmination of the costs associated with a “bill-and-Jeep” arvangensent . . . wodd simply wallc into a *bill-and Joeep®
Whmmmmmma@%mm ATET Brief, p. 7.
AT&T Brief, pp. 2-3.
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ATET Wmmmmmm;mmawﬁnmafmﬁw ‘hoth &
wireline cavrier and 2 wireless carrier. " Bymbmgtﬁgiﬂammmxt&?wm
that Nextel would not be adopting the agreement “upon the ssme terms and conditions™ as the
parties to the original agreement.™ AT&T&&&&MW&MMW
W@mmmawmwmmammmmﬁmm

* mgmafm:emnpmmmsmmhmmmmwm

. MWWMMNMWMWC&M&M where the
Sprint CLEC would be party to two agrecments with AT&T, which is not possible; and

. mmmMHMWM~wmmmmm
m@snmﬁyimﬁ&ﬁﬁiﬂaﬁﬁmmw«fﬁmﬁww
which xmmmmmmmmm&mm

AT&TWMWMMSMﬂmmymmeQM&W
Mmm&puﬁaﬁ&mhmmm'&mdm&mmmﬁm
xm*mﬂmmmmmmmwmm aring of facility costs foc
wmmmmﬂmmwgwmmmmmmpum Becondly,
since Nextel is a stand-alonc wircless carrier; it cannot avail itself of various elements of the
underlying agreement. Thevefore, in effect, Nextel is “picking and choosing” elements rather
mmmmmwmmmmmmmmmmm
the agreement.”** \

mzw mmmwwmwwmamwm
First, using the imy enfing rule, 47 C.F.R. §51.809, Nexiel notes that: AT&T is not relying on
%umﬁpﬁm.' mmmmwmmswma
mwm&m service,” and any r . 5

*’Maﬂmmm“mfmumm rely on Section 252(i) 10 receive the bonelits of the wircless pr

of [ihe] sgroemsent . . ﬁmmmmwmmmwmwwmw

wﬁmmwwm M&mmwa

“AT&?WWMMkaMmﬁmimuimmm wigch is

sy sdioplion * wmmwmnmmnmwm KTET Brisl p. 13-

[y AT&T mm 1015,

* ATAT Brict, p. 13 ,
** Nextel Brief, pp. 3, 8. Mﬁwﬂmma 2008 Agends Conforenice e

*mmpﬁnm»mmmmmmm

o w‘mmmmwmmmmmm
mm‘!ﬂm ‘
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Mawvﬁmuﬁa(ﬂjaﬂa&ﬁ@” Nextel clarifies that the only two bascs for
restricting an adoption were unaffected by the FCC's decision to modify 47 CER. §51.809
eliminating the pick-and-choose option and requiring that adoptions be all or nothing® Further,
nmapmmwmmmywmmmmwma@m
w%uﬁlﬂymm&amm;mty"

mmmMachwaf&sWIﬂﬁﬁmﬁm&mm
ean 1 i i mmamwmw

mwlmmmmmmxmmmmspdmmmymmamﬁumxr&?m
that requires payment of reciprocal compensation. 'ﬂm@ﬁr&,ﬂml“m‘:myopmma
m«mw;fwmmwmwmwmmw By
extension, the same applics to Nextel, MMW&&%MMW@MM
.mthmﬁmm the provision for cqual staring of facility costs is an
expreas wircless provision,” snd there is s prohibition an using unbundled network elements
ﬁﬂi&s}&r&mlmmmofmmwmwm”

Wﬁ?ﬁ directly or

nunications Along with
e M@&emmm%

mmmmmmmemmmﬁmdmnmmm .

“gervices™ h@mﬂmmmmwmwmm&mm&
In the First Report snd Onder, in discussing jurisdictional issues, the FCC notes that it also.
believed that “sections 251 and 252 will foster regulstory parity in that these provisions establish

“MW 8,12 mmmmmmwmmmmw&dnm
WM*MhMWWﬁimMW sk foss any Timited context of only
*CLBOTLEC agreement’”
I Nextel Boief, pp. 89,
xmm@ém ﬁmmﬁmmywszawymm
”Mmmxﬂﬁv “&?&T&Wmﬁuw:mmmkmmmmw
WWMWMWM mmabamwywm%mafm with ATET

‘“MMW 1518, Wmmmma{ terconnestion fcilities that is applicable to Nextel
s am cxpress *wircless” provision .

¥ Mexed Brief, p. 16, Mnmmmm&Emﬂm Auschment 2 ~ an Asachoient that
“Spoint FCS did eloct 1o use Mm%%mm:ﬂmmmmmmﬂ
mobile wircless services ov inlsrexchange services”™
FSTUSC 2501
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he ; ' , nications carrier to interconnect with an incumbent
LEC. mmmmmx&z@awmﬂmmmmmm
§252(b), is theough conpulsory arbitration. h%m%myﬁm&m{ﬂﬁfw
mmm&maxwmwmsw.. ed processes: adoption of an existing

amwtnmmmmmm AMW
m“ Ml m mm l&y Hiter P Sohip 97
mmmmaymmwmmwmmummmm

~mmwmm m&mmmmmmhmmm&zm
mﬂmwmmmﬂmmmw msccmwwmm
carrier would nol’ nmly Uge every mwiw or m contained in an agreement when it

, ‘ icati \,mmwpﬁmm:e,aﬁemwumm

et by whett genuine exception to the above provision exists. The rule
-MWW&&? CER. §51.809, m&nmwmmwh&am
bent LEC may deny a requesting carrier the right to adopt an entire effective agreament.
.4‘\?(15&*55% m}m“ﬁmm@mﬁwmﬁmmwmmy
where the incumbent LEC proves to the state commission that: -

1} mwﬂmammmwm
elecommamication mmwmmmwmnwm

 the provision of & pasticular agreement to the requesting carrier is not

Unless an incumbent LEC can demonstrate its costs will be grester to provide the
agreement to the new camier(s), or the agreement is not technically feasible to provide to the new
carriex(s), the incumbent LEC may not restrict the carvier’s right to adopt. The FCC said that it
would “deem an incumbent LEC’s conduct discriminatory if it denied a requesting carrier’s

\’”mmmmmgﬂﬁm“mmﬁmm whikh mects the definition of
- MR IC MO D CRITIEY B

# Second Report and Ovder In the Matter of FCC Dockot No. 01-338 Review of the Section 251 Unbendling
mmmﬁmwmﬂmam {Second Heport and Ordes) 418
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Wmmwmwwm@mmmmmﬁmwmaﬂmm@
rule.”
hﬂaf;ﬂ'&?‘smmnmm fmﬂy ﬂ&wed since cach of them mmm L

m&e&nmmqfw@mmmwmwmm“mnm@&g&m
used or customers served.. ’Ih&lm}wfﬁmquaﬁfﬁng vimation related to facilities used or
ngmﬁmmmmwwmmmwwmm
,mmmmmmmm. pristencss of an adoption per §252(1).

AT&T's argument that the adopting party must be “similarly situated™ to the original
party or parties aud able to avail itself of all applicable elements is aot supported by 47 C.F.R.
§51.809 of related FCC onders. In the First Report and Ordes, the FOC made explicitly clear that
Wmmmmmmmmmcmmew

unicalions carriers. The FCC further held that “incumbent LECs therefore must make
mwmammmmmmmmﬁmmymmﬁimm
252,

M&mmmmmwmwmmmmmmmw

‘ to ' wnexs served, or the mix of parties fall
mmmquafwmmmwmmmwmmmawum
inappropriste.  Morcover, m&&?ﬂamym*mhﬂmymm
mwmymmmt%mwmmmmmmm
WWWW&WWWWH visions.

Tﬁ&?@ﬂmxﬁ%ﬂd%ﬁ%ﬁﬁﬁmrﬂummaﬁtwmmm
competitive LECs that arc scositive to delay would be able to adopt whole agreements . . wimie
others would be sble to reach agreemen mtmmmmwﬁmmgmdmﬁy
Cloarly, the FCC recognized that a competitive telecommunications carder could adopt an
Wmmmmnm%mnfﬂlmwmﬁmmﬁummmwm

”memmm«w 34,
Amrmw 12
3 Second Report And Ovder 30 mmﬁwmwmmwmmwmmm
fimit the availability of an agreement in Wmmmmmmﬁmemm:m-ﬁhﬁmaf
mmmwmmmmww to the agreement.” Citing o the BeliSoad

¥ Second Repor and Order 115,
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agreament tailored to the mﬁg needs of the carries. We find an intespretation of §252(i)
suggesting the all-or-nothing rule requires & telecommunications mmﬁumcmry service in
anndmtcél% is not consistent with the FCC smmaf’“ﬁlmmﬁmg.

MMMM%MMWMWMﬁMMW%§2${ﬂ
noeded to be further clasified. In addition, the FCC put incumbent LECs on noticc when it
m&emwmm

Waal&achﬁﬁrﬁmmmdwm%wmmmmm
mmpmmem:yw Mmmmtﬁcmal&w
nothing rule will apply to all effective interconnection sgreements,
mmmeMmmmmmmee
goes into effect.

: me ”_mcﬂm’e&t%hﬁy 13, mmmmmmmmm
ﬁl»mmmiagm The underlying agreement that Nextel seeks to adopt was in effect on that
date. MywwaT&?mmemwwmm
QMWWWWMmawx%&:WnQMm_ --.e_m.
mlmwmmmsmmwmg nderlying

. Asdemonstrsted byﬁmmdmﬁmhymmﬁ;mwmhﬂmbmﬁ
kafﬁcmitumdmmwkr&ﬁsmmmw&emm AT&T s argnments go maore o
the background of the Sprint ICA, which is recitod within the contract, but the controlling
lwmwtmw&emiﬁmimnmmabﬂmofm Any fature
mmmm@ﬂw%mﬁmy:ﬂw%%ﬁn&%&?ﬂw
mmamm ummmmﬁa%mﬁmwgmﬁﬂmm

pproving Nextel's adoption.
lfﬁ'l‘&’i"s “ﬁwg&”mmmmﬁwﬁmﬂmlmﬂm
smmAmmmmmmmmwm an exception under 47

CFR. §51.509(b)(1). ATAT has not proffered such an argument™ Since ATAT stated that it
mﬂmmﬁumnmmminﬁﬁfk §51.809 as a defense, we infer that Nexiol
‘would nat receive & “five ride” or subsidy from AT&T if this adoption is permitied. ATRT’s
:mwmwmﬁmwmmﬁwmwwmmm
and/or cost imbalance is not an appropriste concern of this Comemission st this time. If this
situation should develop, A’F&‘rmmwmmmwﬂw@mafﬂwwﬂ
exception in 47 CF R §51. W}mmﬁwb@m%wﬁmﬁe%mm

lfﬁmmm%s@mMAT&T'smMmﬁm;mmamﬂx

.., right after admitting AT&T does
mi&w&ammn 4?&’1‘-‘.&&18@9 mamdﬁmmmmmmﬁmb

# Second Repoit and Order §10.
* Pirst Report snd Order 1313, . o . ,
¥ At the Juc 3, 2008 Agenda Conlierenee, ATAT indicated i was not claiming silher xscption under §51.809(b).
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attempted to use the instant dockets as & vehicle for pre-

B. Mvz»nmofﬁgst.Mna the Sprint ICA.

&T&Twﬁﬂ%%@c%sﬁmﬁhﬁmmmﬁmmmm
executes the adoption contract. AT&T argues that the Sprint ICA was not svailable when Nextel
requested its adoption on June 8, 2007 becsuse the cootyact was in an “expired” status and
ﬁmet‘bmmmthawwm&ianﬂm&m“ ATET asserts that its obligation under
Mﬁmmmwmaﬁmwa“mm&kpﬂiﬂa{ﬁu&”m&wm
tﬁ:ﬁmmmmuwhbhﬁﬁmmufw:mm

AT&YW Wbim& m & ZW? mw M m Qc.nmav--s mﬁm
mmaMWWMATMMQMaMWMBMEW
to “basic rules of contract formulation,” and is, in addition, not required by the Merger
W“aTmmmmmmwammwwm
mmmmwwwmﬁmmmmwmwmmm
A?Mmihﬁﬁmdmwwnﬂywmwwmmmmm

AT&T requests this Commission zet forth . mndmammmmmmm
m«;mmmmpxmwm AT. Mﬂmm- “m@t‘y
mmmmw&rmammwmmm&@wmm
M Nem‘al mﬂ AT&’F Fit\ﬁél must it recim&l mmm
mﬂ W afma mﬁm?r m E nﬁingby mis * ! ‘ o the F{KZ,M appiy &
nf%&%wmﬁmm
Nextel
 Mextel argues its statutory rights mheu@w&aménnm expedited basis, and AT&T’s
me&WWMwmmMMM
AT&T's uctions have been contrary to federal Jaw.” Nextel argues that the adoption is
presumptively cffective from mm@fwmamﬁm(m%mmmmmm
M&ﬂhw&mmmamk’raxmlwcmmﬁd&w WWWW
a June B, 2007 effective date ig Wan@nhy@emﬁ% Comumission follows its

u{s@g pmadma with respect to adoption notices, as ATET has to this
, ssion sy exception to the adoption. Nmmmmmmwmmm

“&T&TM@Z&
 AT&T Brief, p. 38,
"m&a‘mms.
#® Wextel Brief, p. 78,
¥ Mextel Brief, p. 29.
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the conoept of “tue-up™ AT&T must not
eust provide the requested adoption as if no.

o issucs based an the Sprint ICA have ben raised by AT&T: the Sprint ICA was
”Wmm &Mj MNM’; M i‘ﬂ ﬂm MA&WM&T&T M’m ‘ ,’ 5

uire both & wireline and a wircless party, we believe it is not ripe to address
ditions. To the extent that there is o futurc dispute betwecn the parties, any

WMﬁ@mmmmmammmm o st

‘M@“ig@& QMM;_ 98.2.1 siates “Agseement is extended throe yeurs Frov Maech 20, 2007 and shall sxgise 25 of
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I Conclusion

Wemmm sW&fﬁmSmmmmmmwuwﬁdwmwﬂ
V.S.C. §252(1) and the FCC's implementing rule, 47 CFR. §51.809, In keeping with Onder No.
W-%ﬁ W‘i’? mxﬁ’mﬁwﬁaﬁdi&ﬂmmﬁmmﬁmm&mﬁ!m We
m&mmmmhm”m&mmm

mmamwwmwmﬁ rémain open pending the filing of the
signed adoption between the partics, which shall occur s later than 7 days following this
ngmmmmwmmmmaamwl
mwmwwmmwwwmmm Interconnection Agreement.” |

Wmﬁeﬁw&giﬁi&

ORDERED that the Florida Public Scrvioe that Nextel’s adoption of the Speint ~ AT&T
CA is valid pursusnt to 47 U.S.C. §25%(i) and 47 CF.R. §51.809. It is further

mwwmm«mamw adoption of the Sprint ICA M!bema,
2007, It ig forther

ORDERED ﬁmmm m@ﬁmmé&Wthummm
mﬁwmwmmmmmmm%mmmvm
Wmaﬁsﬁmﬁamﬁm It is fimther

mwmmmammuwmmmmm«am
by our staff acknowledging the Adoption of the Sprint - AT&T Intesconnection Agreement.

mmwm&&mmn nthwmm W

mawwmmmsmp Ovder No. ?SM!I?W—T‘P {hdtrﬂmw~
Petition for Acknowledgment of Adoption of an Agreement nsdie POC Approved Mevger Condifions sud Granting
MW@MWM%M@&WQMF&WW;
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By ORDER of the Florida Public Service Commission this_10th day of September, 2008.

(SEAL)

TLT

_ The Florida Public Service Commission is required by Section §20.560(1), Florida

“administrative hearing or judicial review will be granted o result in the relief sought.

Any party adversely affected by the Commission’s final action in this matter may request:
erorsideation afﬁw decision by ﬁmﬁ motion for reconsideration with mmgf
fiftoen (15) days of the issuance of this order in the form prescribied by Rule 25-22.060, Florida
electric, gas or telephane utility of the First District Court of Appeal in the case of a water andfor
wastewater ulitity by filing a notice of appcal with the Office of Commission Clek, and filing »
copy of tho notice of appeal and the filing fee with the appropriate couet. This filing must be
completed within thirty (30) days alter the issusnce of this order, pursuant to Rule 9.1 10, Florids
Rules of Appellate Procedure. - The notice of appeal swst be in the form specified in Rule
9.900(a), Florida Rules of Appeilate Procedure,
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

‘i‘dmmnms, In¢. d/b/a ﬁ’f&"r Florida .
db/a  AT&T Southeast and  Sprint
Communications ﬁnm;smy Limited |
Partnership, Spriat (’immrmimﬁms Compriny
LP, Sprint Spectrum LP.. by NPCR,

d/b/a Nextel Pariners. ‘

In re: Notice of adoption of wﬁmﬂmm 070369-TP
Mumwhﬂmﬁdw

ORDER NO. PW&?M TP

ida } ISSUED: December 18, 2008

On Junc 8, 2007, NPCR, Ins. M&I‘Juﬁdm Nammmmmw@r
Carp. {collectively “Nextel™) Filed its Notice of Adopﬂw of existing interconnection agreement
between BellSouth Telecommunications, Ine. diba &mr ﬁarida Wi AT&T Smw :

&memmmmmwww

Company L.P., and Sprint Spwmm L.P. (collectively “Sm”}* W to xrm*m:sm
Merger C?mrmahnmgsmﬂ 252(‘1} of the F’ué@al Telecommunications Act of 1996 (Act),

cm;mumaa i’amﬂ% :’me
U Sprink 1CA") a9 amended,

M.meMTMM and Speint Communications
-omevskations Company LE., Sprint Spocinss LP™ dated Jumuary 1, 2007

BOCLHMIMT GRS G PET s
{1678 veciss
??&EL%EQ?’%H%SS%% CLERF
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We approved Nextel’s adoption of the Sprint 1CAY on Septe
Comumission’s vote was finalized by Order No. mmmﬁm ;ssw:l Sm (0,
2008. On September 11, 2008, AT&T filed the Notice of Adoption by Nextel of the Sprint ICA
mmmn 2008. On September 17, 2008, AT&T filed g Motion for Reconsideration of 2
portion of Order No. PSC-08-0584-FOF-TP.

N«w;et filed a Motion ﬁzrﬁmwmmn of Time to Rmpﬂndm AT&T Florida’s Motion for
sconsideratios mS&ptmba 17, 2008, Qaﬁmwﬁﬁ.m ATAT filed its Response 1o
NM& Motion for Extension of Tume. The Prehearing Officer issued Order PSC-08-0627-
ml?m%mbw% ng&ngnm‘smﬁmﬁrumﬂnm On September
30, 2008, Hmﬁ%amm%ﬁmwAT&?stwwm

mmmm mmawmmwmmmﬁm adoption
,wmmmemmewyhmwmﬁw
(smmmamnmhm@&ammmwmmm OT0249-TP {Order
‘No. PSC-08-0066-FPOF-TP). Nmmmmmmﬁmmmmwm
m&mwm Nextel also states that Nextel raised the language
mmymm&rmawmmmwmmwmmwmmw
Reconsideration, h‘t&?ﬁeﬂsmmmﬁrﬁ;mWMMWﬁ
woﬂymsmmmmmmwwautmmwwbym.
Commission as of Nextel's original filing of Jonc 8, 2007, ATET further argues that we shoyld
'MM%MMW@&R&%M&WW mm ’

Pyiain, R g Lm% m% ,'142,_?,.'_,__ o :; .” v 8,
{Fh. mma mﬁﬂ hamfw econsideration, iiiammmm mw

| v S0.24 817 m‘ ICA 1958) ,Mi\ R, &
mymmmmmmmwmmﬁammmmmmmm
aint susceptible to review." Stewarr Be house, [ne. v, Bevis, 2943&2!1 318, 3&7(5’5!‘
1974, '

A?&Tmmmwmmnfmmmgmmwm
Speint ICA with an effective date of June B, 2007. ATMWMWWWMW
properly be 0o earlier than the date upon which this Commission approved the adoption. In
mppmwfmmmm ﬁf&?wm%mlmm&imwmﬂamﬂmaf

? By Ovder Mo, rsmm&mm‘? ssiscd o Tantiacy 29, T008, we spproved the amendment of the Spriot ICA,
effective March 19, wm7, m&namwafﬂwmdm
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fact or law inmaﬁungmdﬁ:iwg. Particularly, ﬂ’r&'rmmzhm we Tailed to consider
M@Mﬁﬁ%{i)aﬂw%&ﬁﬂﬂmuwﬂl@w Commissios rlings within which the
: 85 e ] intenconnectic Weﬁ&eﬁwaﬂyaﬁuwm%

With regards to Section 354; 162(1), Florida Statutes (F.8.), AT&T specifically pinpoints
&mw&ﬁmw&yﬂm%mw mﬁmwhy%!mmmm
t&w Wm M&:” AT&T m that m PeqiTes that :"tw»wz‘l ‘ fm m M
conditions be mﬁwwmwm@mmwmmmmeﬂww
dates, AT&TWMWmmmsW&mMamwmﬁwm&r
Nextel’s adoption of the Sprint IC‘A

Fwﬂmmm:, ATET argues ‘that in previous he-‘v'm ission rulings involving contested
sdoptions, this Commission catablished precedent which mukes adopted agreements effective
memmmwmwmmmmﬁmm
meo{‘ pn. AT&T refars to Order No. PSC-98.0251-FOF-TP (Sprint-
),mmma.tmmmmmmm*mmm PSC01-0824-

m&cmmm Order), issued on March 30, 2001 in Docket 000649-TP, as
Wuafmmim mﬁng%aaﬁemyem»ﬁmm HZA;‘ Mmm

i a-_ m
(mmemmmﬁmeu 2008, when the parties
ﬁkd&cm&akpbmmmmﬂmﬁmmm

mimmeMMmmmem
circumstanices. Nextel argues that AT&T has wholly failed to identify any controlling point of
Mwmmmmmgwmw&mmmm Nextel contends that the issue
‘of the proper cffective date for Nextel's adoption was raised in Nextel’s Notice of Adoption,
Mi&mMym@MﬁmeWMygmmmmmm
beon well informed as to cach party’s position snd arguments in support thereof. Noxtel firther
~contends that AT&T's Motion should be denied because it anly seeks a second hearing on the
;;memMmm&wwdkgdhyAT&Tmmmmmmm
fully argued before this Comenission.

Nextel argues that AT&T is inapproprisiely attempting to réargue 3 position with new
erguments and citing new authorities Fm:mluiy, Mﬂmtmdsmxf&’i”xw&xt
pmw mmmm;, Fﬁ MMWWMWM&&:@&

. itrated i n agreements. Furthermore, Nextel argues that the
W%mmnmmmwawmmmmh&;mmmww
dm”femdmgm

hT&’Tmﬂmm&ﬁ@dmmwm&mWCammmmwﬁw
m‘gmwmmmwwmm,‘mmm%m@
interconnection: agreements.  AT&T argues that we estsblished precedent in these onders.
However, cach Order involved a different set of facts and circumstances. The Sprint-GTE Order
involved ﬁmmmmtahxgmwaﬂnmwduﬁmnwﬁmmemdey
roquesting o adopt a different interconnection agreement while still bound by our approved
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: ed interconnection order. &iihﬁmﬁf% MClImictro-BeliSouth Order, CLECs were
sﬁxlpmmdm“mmﬂm wmmmmwmmmmmagmmwmm
m?&nﬂm%mm&cﬁlmmmm 'ﬂlwnomg”wmdlmlym

hy%pmmm mmmmwﬁemm.mmwﬁm
neither of which were an adoption of an interconnection t
Wmd‘?ﬁﬂi‘:§2ﬁﬁ},

. &Tﬂmibﬂwmﬂbyfaﬂmgmm&sid&m 162(1), F.S., when establishing an
'Mwmmmmnfwmﬁmrmmmwwm We
find that AT&T has not d that 364.162(1), F.S., is con ‘ on of
'mmﬁwdmﬁrmmwdmmmwm@& mmtﬁm} F.8, offers a
‘Mmmﬁmﬂyfmm@ﬂd&mﬁ%&diﬁm&m&mﬂwmm

mmwwmwmwmimmwm
prices, cales, tenms, and conditions shall be filed with the commission before their
MmMﬂWmmmsh&ﬂm&em&wﬁtymmmdm'

At issuc here is not an mpmwd interoonnection. agreement ﬁmt is negotiated or
mmm%mmwammmamwmﬁmw
the Act, consistent with Section 120.80(13), Florida Statites. Therefore, Section 364.162(1),
F&ismwﬁubiumwmnzﬁamafﬂcﬁwaammaf&csﬂmmm ‘

Specifically, AT&TWM 8 new aﬁmﬁmmwmm because we
failed to consider provious mmﬁmﬁ%%m&?&?%ﬁmmm}
effective date is incomect. AT&T i simply rearguing the points that were already asserted by
ATET in its post-hearing brief. M&T&YMNMWWWW@&%W@?M
thMMATWSWWWgMQMWWWWM Re-
et in the context of a motion for

M&Z’Mmztﬁmdhawdmmmmmewﬂm However, we do not have to
mﬁ%mﬂmm@mwmwmmmwmhm Wshwaﬁnﬁy
considered both parties” arguments. The Court in State _ o, V. G
80. 2d B17 {Fla. 1* DCA 1959) stated:




.
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Anmmmﬁmuﬁmkewmm?mmmw
advanced by the unsucceasful litigant. For this reason it frequently occurs that an
-Wﬂmmmﬁmd;mmﬂl!mmmm Counsel
'«Mmmmm mmmmmmmmamW
not considered.?

mmmm:fmgmhwwwﬁﬁedmm M‘&Tmnplymrmm
position regarding the effective date and therefoce fails to meet the standard for reconsideation.
AT&‘FWMW&MW&M%WWMWWMMWM
mar&rsmaﬁmnsmﬂ;. i, which is inapproprigte for a motion for
reconsideration.

Nmmwﬁm@qwafﬁmmmmmmm ‘As noted in the
Case Background, both parties filed letters addressing whether the interconnection agreement iy
properly referenced in the Notice of Adoption filed by ATAT purssant to Order No. PSC-08-
0584-FOF-TP. In particular, we find it appeopriate to clarify that our Order approved the
mmafmmmmwﬁm

year extension amendment of the underlying
mew@mmmbyspﬁmmmmémmm%mam
20, 2007 for the extension. Order No. PSC-08-0066-FOF-TP, issued January 29, 2008, approved
MWMMMMMW

MAM;&WMWMMM 2007 and shall expire 25
‘of March 19, 2014, Umm@nﬂw#mmﬂwlﬁmdm
\.wwhm If, as of the expiration of this Agroement, =
‘Subsequent Agreement . MMMwmbymc?mmw
Mmﬁmmamﬁh«tmxh%m&

wewmmnﬁmm%mamemmmpﬁmwm&m Thesefore, Nextel's
adoption of the current Sprint ICA includes the 3-year extension amendment, which was
effective on March 20, 2007, MMWMMW&MhyMWAT&?
states the following:

As of the Effective mﬁfmwmwm@mmm its cutirety
the 2001 AT&T Florida/Sprint Agreement and any and all amendments to said
w m M W h)' M M‘ m Sm .2"‘4553‘51 Vit e B v
of the EM%M@%W

To avoid any misinterpretation of the Order; we find it appropriate to clacify that Nextel is
mmmﬂwm&mmmmwavwmmmmmmym
on December 4, 2007 by AT&T Florida and Mm%&ﬂ%ﬂm&%ﬂ which was

11 w819,
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ﬁ%@tﬁwmzﬂ,w Thiz sbove cited language is inconsistent with the clarification since.
the 3-year Extension Amendment was mxtmpgwmdmlﬁderﬂu PSC-08-0066-FOF-TP was
Wmngm A?ﬁmmmmmwmﬁcmmm%Mnfﬂmm

W«MMAT&Tﬁﬂaw@mmywywmaaf&marhwﬂ;uwwmgtw
mmmwm%mmammmmnmmmuam@ We
&Mﬁ@nw&m%&aﬂmxsﬁmﬂmmwm as amended by
t&a&ymeMm&nm;nmiyﬁMmW%W&yﬁ?&‘rﬁmm
Sprint in Docket No. 070249-TP, which was effective March 20, 2007

Docket Nos. 070368-TP and 070369-TP shall be closed administratively by our staff
mmmmﬁkm "ﬁmwm@mwmmammmm
&uwmﬂlﬁwmmdxmmmm&ammm

memmx
SORDERED by fbc rida Public Service Commission, that ATET's Motion for

RDERED mmm PSC-08-0584-FOF-TP is clarified 1o reflect that Nexiel i
adwtnuﬁmmw&&w&i@h@muﬁedhy%%;&rm Exmﬁmﬁmmmapinﬁy
filed on December 4, 2007 by AT&T Florida and Sprint in Docket No. 070249-TP, which was
effective March 20, 2007. 1t is further

mmmm mwwmmﬁmnmmmmimw
mmmmﬁkmmmm«mmmwmmmm
wmmmmmmmwmm

aymommmWWmmmmmmefmm

(SEAL)

TLT
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mmmmmmwwwwm 120.569(1), Flocida
Statutes, w0 notify parties of any administrative hearing or judicial review of Commiission onders
that is available under Sections 120.57 or 120.68, Flovida Statutes, as well as the procedures and
time limits that apply. This notice should wot be construcd to mean afl requests for an
gmm“wmmmmﬁmmmm&mwmwm

Mypﬁywvmyawbywﬂmmmsﬁmmmmmmymw
1) reconsideration of the decision by filing a motion for reconsideration with the Office of
Commission Clerk, 2540 Shumard Oak Boulevard, Tallahasses, Florids 323990850, within
fifleen (15) days of the issusuce of this order in the form prescribed by Ruile 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme Coort in the case of an
eleciric, gas or telephone utility or the First Disirict Court of Appeal in the case of a water and/or
mw%@ﬁ%:maf%m&%%@&m%&%a
oopy of the notice of appeal and the filing fee with the appropriste court, This filing mwst be
completed within thirty (30} days after the issusnce of this order, pursuant to Rule 9.110, Florida
Rules of Appellate Procedure. mmofmmwin&cfamwiﬁndmm
9.900(s), Florida Mnmmlm *rocedure
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