
W 

at&t 

h9ay 8,2009 

Ms. Ann Coie, ~ ~ ~ ~ j ~ ~ ~ o ~  Clerk 
Office af the Commission Clerk 
Florida Public Senrice Commission 
2540 Shurnard Oak Boulevard 
Tallahasssc3, FL 32399-0850 

I 
W 

Re: Docket No, 09024&V<: N ~ t h  option of Existing 
interconnection Agreement Ib 
inc. and Cbeyond Communications, lnc. by Clectlve Florida, LLC 

n Bel tSouthTsterccrmmurr~~~~o~s, 

Dear Ms. Cole: 

Enclosed is BellSouth T e ~ ~ ~ f l i ~ ~ n ~ ~ ~ ~ o ~ ~ ,  tnc. d/Ma AT&T Flofida's 
Objection to Notiw of Adoption and FWition to Cancel Clective Florida LLCs CLEC 
Certificate No. 8'636, which we ask that you file in the captioned docket. 

Copies have been sewed to the parties shown on the attached Certificate of 
Service. 

Manual A,'Gurdian 



CERTIF LGAYE Of  SERVICE 
Dockat No. 090246-TP 

I HEREBY CERTIFY that a tp~s  and COW copy of the f~rsgoirtg was s8W Via 

(") EIectronic Mail, (**) Fitcsirnile and Fiat Gtass US- Mail this 8th day of May, 2009 to 

the foibwing: 



BEFORE THE FLORIDA PUBLIC SERVICE C ~ ~ ~ ~ ~ I U ~  

~ ~ p a ~ i l i ~ y  to provide CLEC smviws and cd Clective’s CLEC: Certificate 



5. CXective is  a Florida tirnited liability eompzumy and its address is 2090 

7. AT&T Florida objects tu Glective's aduptian of the 

Florida %&uta 6 364.337 tu provide CLEC services in Florida, 

2 
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4 
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CLEC scavices in Pfaritia; 





1025151 642 





B Print or type all responses to each item requested En the applicatbn. If an item is not 
, please explain. 

C. Use a separate sheet for each answer which will nat fit the allotted space. 

nab and two (2) eopies of this fom along w i t h  a nm- 



...... , ,.......,,,,,,.-. ~ ,,,.,,,, .... ,,,,.,,,,,,..” . . ,, ,,, . . . , . .. . . . , . .. . , .... , , 

le This is an appii on for (check one): 

4. Official r n ~ j j i n ~  address: 

5. Florida address: 

-2- 



12. provide name, tiitle and address of all partners a d  a mpy of the 
mmtx 



(b) Mftclal point of contact for the ongoing operations of the company 

- 4 -  



NO 



17, indicate if any of the afficcrs, directors, or any af the ten largest stockhokJsrrr haw? 

NO 



Print Name: P a t r d  Morris 
Title: President 

E-Maif Address. bctbemrn 
Telephone No.: 4 ~ ~ ? g ~ - ~ ~ ~  









.. . . . . . . .. .. . .. . . .. ,....,. , .. . , , ., ..,.,,, ~~.. ."I . ",,". . , , , ,...,... ~ ,,,,, 

f rllfffnn thst  lance Sheet i s  t f u s  and cazrecrt. 
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P l a i n t i f f :  

VS 1 

Defendan%, 

HEARING ON TRQ, 

Hs. Anne Ware Lewis 
MS. Peggy Brockington 
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1 because the PSt doesn't have any injunctive powers, we had to 

2 seek injunctive relief in a forum that had those powers, 

3 We sought that in the Superior Court of Fulton County 

4 because this isn't a federal issue. Although AT&T fi 1eda 

5 notice of removal and argues that the interconnection agreement 

6 is provided for under federal law, that there might be an 

1 implicati()n of a federal tariff • and that the issue is whether 

8 or not federal law has prescribed a rate that AT&T is charging 

9 Clective. All of those things make thl s .a federal case. It 

10 isn't a federal case. It's a state contract dispute, and the 

11 primary authority for determining the contract dispute is within 

12 the PSt. But as I said. because the PSt couldn't make a 

13 determination before tomorrow, we brought that action. It was 

14 assigned to Judge Campbell. JudgeCampbe11 was also not in the 

15 office, and so assigned it to Judge Arrington for hearing and 

16 Judge Arrington scheduled a hearing for three o' clock thi s 

17 afternoon. However. pri or to that I got a Not i ee of Remove1 

18 from AT&T. which, of course. stayed the action in the Superior 

19 Court. So we are here before you today to ask for several 

20 thi ngs. I suppose. 

21 One is that this Court would remand this back to the 

22 Superior Court. This was simply a procedural MechaniSM not to 

23 have a hearing today on the part of AT&T. It is not a federal 

24 issue. It should not be before the Fadera1 Court and there is 

2S no reason it is here. But now that puts us in this position. 

Martha J. Frutchey, U,S. District R~rter 
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'1 Judge Arrington's hearing was scheduled for three a clock. Of 

2 course, the time has passed. So what we need from this Court 

3 today is an injunction prohibiting AT&T, one, from terminating 

4 service to Clective until there is a determination, and most 

likely by the PSC. as to the answer to the dispute. And two, 

S not to prohibit Clective from ordering additional services, and 

7 AT&T has done that on the theory that elective owes a higher 

8 deposit based on the rate that AT&T has charged. 

9 I '11 tell you a 1ittl e bit about the facts. Cl ective is 

a competitive telecom carrier. What they do 1$ they terminate 

11 VoPl traffic computer over the phone traffic to land lines. In 

12 the agreement with AT&T, Clective -­

13 THE COURT: Let me stop you. 

14 MS. LEWIS: Sure. 

THE COURT: 1 have really gotten ahead of myself a 

16 little. If you all would just tell the court reporter who you 

17 are making an appearance for. AT&T and BellSouth. 

18 MS. MAYS: I'm Meredith Mays on behalf of AT&T Georgia. 

19 Keep the shortened verse, 

HR. HARRALSON: And I'. James G. Harralson, 

21 H-a~r~r-a~l-s-o-n. on behalf of AT&T. 

22 THE COURT: And you have a representative of AT&T? 

23 MR. FERGUSON: I'm Scot Ferguson, S~c·o-t. Ferguson, and 

24 1 . m a regula tory representat ive , headquarters regulatory 

organization. 

Martha J. Frutctwy. U.S. District Reporter 
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Page 5 

THE COURT: Okay. All right. Let me go over here to 

AT&T a minute, but let me just tell you where I'm coming from 

today. Of course. what I want to do is get you all to agree to 

some kind of temporary restraining order until I can gat Judge 

Story back in town and turn all of this over to Judge Story. 

have called his offite, told them this is his eaSEL He is out 

of the building. I don't expect him back today. I do expect 

him back in the morning, but 1 know he has a trial he is 

involved in that wi 11 pick back up in the morn; ng. I do not 

know when he can schedu 1 a you, But now 1at me ask Hs. Lewi S 

something. Of course you want it to go back to Fulton County. 

It' s probably removed - - I '1' be honest wi th you J I haven I tread 

all this stuff ~- probably removed on a diversity question? 

HR. HARRALSON: Federal question, Your Honor. 

THE COURT: Federal question, not diversity? 

HR. HARRALSON: Correct. 

MS. LEWIS: This is a Georgia .corporation. Both 

corporations sra Georgia corporations. 

THE COURT: It's hard to keep up anymore with AT&T. It 

is AT&T Georgia. Okay. But if the Public Service Commission is 

the one that is ultimately going to decide all of this. does it 

really matter what court you are in? 

MS. LEWIS: I don't think SQ. 

THE COURT; Just as long as you get some kind 'Of 

preliminary injunction until the PSC can figure this out. 

Martha J. Frutchey. U.S. Difi.tri~t Reporter 

I 
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1 MS. LEWIS: I don't want to concede there is federal 

2 jurisdiction here, because I don't think there is. And I think 

3 the case law is clear that this is not a federal question. It's 

4 a state contract di spute. But the truth of the matter is the 

first arbiter of that dispute is the Public Service Commission 

6 and so if -­ to answer your question. I don't think it matters. 

1 THE COURT: Fi rst arbi ter? What does that mean? They 

8 make the final -­

9 MS. lEWIS; Decider. 

THE COURT: -­ decision? 

11 MS. LEWIS: The decider. 

12 THE COURT: The final decision. 

13 MS. lEWIS: Well. if we don't like that decision. then 

14 we'll probably be here. 

THE COURT: Well. somebody does need to figure out the 

16 court. Well, what's AT&T's position? 

11 MR. HARRALSON: With respect to that claim. Your Honor. 

is we have cited in our petition for removal the Hel "~ case. I 

19 believe it is a 2003 case. And the Eleventh Circuit decided in 

that case that Public Service Commissions have the authority to 

21 enforce and interpret ; nterconnection agreements. which is. I 

22 suppose, why Ms. lewis filed a Complaint there. But also noting 

23 that all of that occurs under a federal statutory scheme. Under 

24 the 1996 Telecom Act, state commiSSions are given a role of 

administering federal law. And so probably the surest 

Martha J. Frutchey. U.S. District Reporter 
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indication I could give you of why the Court has jurisdiction 

here is when the Public Service Commission interprets a contract 

1i k.& the one at issue here ca11 ed an interconnect10n agrs8IIent. 

the appeal from that comes to this court, comes to a U.S. 

District Court. and so that' s why the Court has juri sdiction and 

that· s why we removed. 

THE COURT: Well, let me see if I can just break this 

down into bite sized chunks. Are you all amenable to some kind 

of temporary restraining order until Judge Story can have a more 

involved hearing on this matter or do you insist on cutting 

these people off tomorrow, some poor client that is trying to 

give you a stream of ;income, and stimulate your -­

MR. HARRALSON: We wish that it were so, Your Honor. 

TM sj s a comerci a1 dispute. We care about be; ng pai d for the 

services we provide. We provided two notices that are at issue 

here; one back on the 20th of January and one on the 10th of 

February. And so the reason there 1s an emergency is because 

When we gave that notice on the 10th of February, we said the 

disconnect date will be March 12th. So the reason there is an 

emergency here is because this is just now being brought to a 

head. And so from our perspective it's just a Question of 

assurance of payment. and we have asked for payment and we have 

asked for a deposit. and no offer of anything has been 

forthcoming. 

THE COURT: Is your client wi 11 ing to put up a bond? 

Martha J. frutchey, U.S. District Reporter 
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HS. LEWIS: don't know that,  but f certa in ly  can f ind 

t h a t  out, 

dapasit, what Mr, Hal-ralson offered me earlier t h i s  morning was 

we can pay a l l  the rnttney they say we owe (5 ~scrow and they 

wouldn't cut us o f f ,  That's $122,000. That's not 8 solut%sn, 

And as for  the depos-it, the depos'it required a two aronth 

billing, 

But as far as a deposit goes, the ~ ~ ~ ~ e n t  and t h e  

Tka b i l l i n $ ]  mSnurs what they are birll.ing us 4 

unls t o  the dep we have on file, WfrSch i s  f j v e  thousand. 

in not tryjng t a  solve the whole djspute. 

To get a ~~~p~~~~~ rtmtraal'nSng order you usually are required to 

post a bond. 

!+IS, LEWIS: :E don't ow i f  the client can post a bond 

i n  t h e  a $122,QDO, and, frankly ,  I don't t h i n k  should 

have ta,  and that  s the dispute. 

THE COURT; tiel1 have you got another amount "in m'ind'? 

MS.. LEWIS: 140 .  

THE COURT: You need to go back there and talk to 
el i e n t ?  

PIS, LEWIS: 31 do. I ' l l  be with you a11 In just  B 

THE COURT: We'll be at ease here. fio back there: and 

t a l k  to your client. 

sawwhesa back there. 

I Short break i n  -the proceed3 ngs 1 

Tyler  will show you where z1 phone is 

THE COURT: A l l  r i g h t .  Pet us back on the? r@corrJ. 
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HS, L'EWIS: .ludge Pannell I I ta lked t o  Plr. Ketz who i s  

the Cl eel i ve reprssentat ive  and he sal d hait he wouldn't post a 

bond because he doesri't owe t h e  money, 

any other money. 

a ~ ~ ~ t  they say is owed; we say under the ~ ~ t ~ r ~ ~ ~ n e ~ t ~ Q n  

agreement -is not owed, so the  answer to 

can't post a band, 

E COURT: 

BellSouth won't be out 

P h i s  i s  a d i s p u t e  batmen 

Can't post QI" worr't? 

MS. LEWXS: \don't past. 

THE COURT: ;Isn't that a requirement for B tearpar 

flS. LEWIS: :t don't think so under this ~ ~ ~ ~ ~ ~ t ~ n ~ ~ ,  

because the d i spute  -is a charge that AT&T has created under 

.i ~~e~~~~~~~~~ an agreement I 

clear- there i s  no rate set for t h i s  and the parties have agrcred 

to disagree ab 

?he i n ~ e r c ~ n ~ ~ ~ ~ i  an ~~r~~~~ i s  

tho rate and then suddenly the rate -is set+ 

THE COURT: i3ux you are asking me ta make them 

supplying it when thi$y claim they are not pa3d. 

what they want t o  do .  

hklll, let's 58e 

let me th3nk. Go over there and get my 

y or I .are going to w5nd up hsarjng th is  about 

nine o'clock i n  t h e  mrning ,  I can sss i t  cwing. A l l  right. 

What's AT&T say? 

MR. ~ A ~ ~ L ~ ~ I ~ :  Your Honor, we want assuratlce of payment 

and we have given not-ice a while back, and su we think i n  t h e  

e of some kind of  s e c u r i t y ,  WB don't think a ~ ~ ~ t r a f ~ ~ n ~  

Hartha J .  Frutchey, U.S. D i s t r l c t  Repartet 
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ardsr i s  warranted S n  any event, because he tes t  for i t  is n 
met, but ultimately i t ' s  about having secur'lty for papent,  and 

obvlous3y none i s  being offered. 

THE CUURT: All r ight .  Well, be here a t  9:30 i n  the 

~ ~ ~ ~ i ~ g ,  We'll procrtsd with a hearing, either T or Judge Story. 

Repart to me+ I'm ncit sure what Judge Story has, but one or the 

other o f  us will start a hearing in the wrning and see what t o  

do, 

MS, LEMS: GIell , I 'd 1 ike t o  ask AT&T t h i s ,  your 

intention i s  t o  cut Clective o f f  a t  midnight tonight? 

HR. HARRAlSObl: I don't know. 

THE COURT: Is t t  happening that quick? f thought you 

said tomorrow. 

HS. LEMXS: It sa March 12tt1, but I don't know what 

MS, HAYS: X don't have 8 ti-. 

~~~~~1~ Z don't  have ai time. 

JME COURT: 

HS. LEWIS: We do need Po know t h a t ,  We say have t o  

b b l l ,  do you a l l  need tu use the  phone? 

take same other action th is  afternoon i n  

they are going t o  cut: them o f f .  

t o  avoid B c ~ t - o f ' i :  i s  to f i l e  a bankruptcy t h i s  afternoon, and 

so <f  he ~ e e d s  t o  do that,  I mean, certal'nly AT&T should knm 

what tfne the cut-afd i s ,  3s a standard termination 

noticc, There must be a 

er t a  stop that  if 

The only other th ing  he can da 

Bastha J Crnrtchsy. U . S .  DSstcrcl: Reporter 
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outstanding for the pwticzular day. 

particular time, 

1 don't think it scats 8 

THE COURT: 

HR. ~ A ~ ~ L ~ ~ N ~  Yes, s i r ,  

MS. LEWIS: I'm sorry. X know you have itno 

THE COURT: This  i s  M r .  Katz? 

MS, LEWIS: Yes* Your Honor, 

50 you need to us@ the phane? 

(Short recess in the aadi ng) 

THE COURT: Put us an the recard. Okay. 

US. LEWIS: Jlurlge Pannef 1, 

Clective, 

THE Cc)URT: And he is what, the CEO o f  C f W t i W ?  

MS. LEWIS: lib i s  a consultant  t o  C l e c t i v e .  H i s  wdfe 

the CEO o f  Clsctive. 

THE COURT: Qkay. 

MS. LEWIS: And N r .  Katr and I spa a b u t  the bQnd 

requirement. 

protected from, i f  mything ,  i s  continuing t o  pravide service t o  

Ilr, Kata: during t h e  period cf time that a TBO would be $0 effect 

unt-i l  the case could be heard, and Hr. KaPz said that t h a t  

amount, say, for example, over- the next week 01" ten days would 

be ~ p p r - ~ % ~ ~ ~ ~ l y  B thousand dollars and ha i s  willing to post B 

bond in the a ~ ~ ~ n ~  of a thousand d 

And, ycru k n w ,  i n  t h i s  case what A7&T i s  t o  be 

THE COURT; kietl , let ' 8  set), Ek31Sauth and AT&T were 

flartha Jb Frutchey, U.S Biatr ' ic t  Reporter 
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t r y i n g  - -  X th ink you a l l  were going to  make a phons ca l l  about 

t h e  tjme o f  tsrmination, 

MR. ~ A ~ ~ L ~ U ~ :  That's correct, Your Honor, And 

a ~ ~ ~ ~ ~ n g  there i s  gaSng to be a hearing at  9:3U i n  t h e  arorning 

and same result ,  we can hold o f f  an 

depending on the conclusion 

THE COURT: A77 r i g h t ,  We1 

eonsult with  Judge Story abbut t h i s  

but now i n  t h e  morning, how long do 

i s  going t o  take? 

~ ~ s ~ ~ n ~ 3 ~ ~ ~ n ~  out Iha trunks 

tisari ng . 
% I was going t o  have to 

and see exactly where he i s ,  

you a11 think your hearing 

MS., LEWIS: I wouldn't think i t  would take more than an 

hour. 

asant 

hear 

hear 

THE CUURT: All r ight .  Be up here at 9:30. f n  the 

1 ~ 8  1'11 talk w i t h  Judge Stary about which ane I s  golng t o  

t on the  basis of  zi fR0, but 1 ' 7 3  be hones% with youI 3 f  X 

t, the bond, I ' l l  require a bond more than a thousand 

dollars,  I t  may oat be 

HS. LEWIS: But someewtiere Jn between. 

THE COURY: , may not be 122,000, but i t  will be 

mre than a thousand. 

MS. LEWIS: Yes, s i r ,  

THE COURT: 

MS. L€WIS: A11 r i g h t .  

THE COURT: Any questions? 

MS. LEWIS: rhenk you 'for ~~~~j~~ us. 

I f  you are claiming that .  
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MR. ~ L ~ ~ ~ :  Thank you far your time th is  ~ f t ~ r ~ ~ o ~ ,  

Yowr Honor, 

C E R T I F I C A T E  

I, Martha J, Frutchey, do hereby c e r t i f y  that  I am a iJ.53. 

DistrScl Court Reporl 

Atlanta Division; that  I 

a true and accurate rranscription 

taken aSoresaid. 

r for  the Northern 0”itrict of Georgia, 

orted t h e  faregoing and the  sa1108 i s  

my shorthand notes as 

-- <-.* 

Martha J. Frutchey 
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-- 
Uaitcd States District Judge 





IT IS ORDERED as sat forth htlaw; 

Date: April 86,2009 
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Sworn tu ~ ~ b ~ ~ ~ d  before me, 

this 1 st day of April 2 

9 



this 1st day of April 2009. 

-- 





Good aftenow. 

On Frtduy, February 20,2009, the Cmrnsisston matled aut deiinqueait notms to those companies 
that erther have not paid the 2008 Regulatory Asswment Fee CRAF) or have not paid the 
2008 R A f  in full. Qlar records &ow thut the r:ornprvry h a  not paid the 2008 RAF. f wan$& to give 
you D heads up because th5se certificate hufdws not compipg wrth the delinquent notices will 
be a u t u ~ ~ ~ ~ u l l y  ftned $SOa for 5 first offerase, $1,ooO for a second offense, and I;Z,ooO far a 
$hard o#ferinme. A cepy of the ~e~~~~~~ Assa~:sment Fea rule 
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EXHIBIT' M 

REIDACTED 



February 26,2009 

Ann Frye 
Senior Credit Arrstyst 


