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St. Petersburg, FL 33733 

john.burnettapgnmail.com 
(727) 820-5184 

Docket No. 080501-EQ 

On behalf of Progress Energy Florida 
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May 18,2009 

VIA ELECTRONIC FILING 

Ms. Ann Cole, Commission Clerk 
Florida Pubtic Service C o d s s i u n  
2540 Shumard O& Bo& 
Tallahassee, FL 32399-0 

Re: Petition for waiver of Rule 25-17250(1) and (2) 
Energy Florida to have a standard offer contract 
issued for same avoided unit in standard offer contract, and for oppmval of standard offer 
contract; Docket No. OSOSOl-EQ 

which requires Progress 
a request for proposal is 

Dear Ms. Cole: 

Fl~r ide  Inc, (“PEP), please find exlosed for fih its 

Please acknowledge your ~eeeipt of the above filing os provided in thc Commission’s 
electronic filing prooedurm. Thsnk you for your assisme in this matter, 

Sincerely, 

ITBllms 
Attachment 

cc: Parties of Record 



BEFORE THE FLORIDA PIJRLTC: SERWCE COMMISSION 

In Re: Petition for waiver of Rule 25-17.250( 1) 
and (2)(a), F A.C., which requixs Progress Energy 
Florida to have a standard offtr open until 
a request for proposal is issued avoided 
unit in standard offer contract, and for npproval of 
standard offer contract 

Docket No. 080501-BQ 

Filed: May 18,2009 

PROGRESS ENERGY FLORIDA. INC’S POST-HEARING BRIEF AND 

Pursuant to Order No. PSC-09-0214-P€lO-EI, Progress Energy Florida, Inc. (“PEF” or 

the “Company”) hereby submits its Post-Hearing Brief and Statement of Issues and Positions in 

support of PEF’s Standard Offer Contract with certain changes proposed by Whte  Spnngs 

Agricultural Chemicals - PCS Phosphate (“PCS Phosphate”) and agreed upon by PEF. The 

agreed upon changes arc retlected in PEF’s Standard Offer Contract filed April I ,  2009 in 

Docket No. 0901 62-EQ. YEF submlts that the record in h s  case conclusively demonstrates that 

PEF’s Standard Offer Contract is reasonable and in compliance with Rules 25-17.200 through 

25-17.310, Floridn Administrative Cdr: 

I. Introduction and Overview 

Pursuant to Rule 25-17.0832(4), F.A.C., Standard Offer Contracts are designed for all 

renewable facilities and qualifying facilities with a design capacity of 100 kW or less. Standard 

Offer Contracts were developed pursuant to the Public Utility Regulatory Policy Act (“PURPA”) 

which was passed by Congress in 1978. Since 1984, Florida utilihes have submitted their 

Standard Offer Contracts to the Florida Public Service Commission (“FPSC“ or “Commission”) 

for review and approval. Because the Standard M e r  Contract is offered to aU renewable 

suppliers and qualifying facilities, i t s  terms must be broad and more generalized. (Direct 

1 



Teslmony of David Gammon, P.5, L. 15-22], The St 

Energy and Qualifying Facilities is a contract that PEF must offor and be obligated under without 

any negotiation.’ (Tr. P. 141, L.9-11). 

PCS Phosphate, a chemical company located in PEF’s service territory, filed a protest on 

July 2,2007 in Docket No. 07023s-EQ and again on Noveinber 13,2008 in DOC& No. 080501- 

EQ stating that the terms and con in PEF’s Standard OfFer Contract ewnable. 

Despite the fact that PCS Phosphate does not utilize PEF’s Standard Offer Contract, but 

instead UJGS a diffmnt mechanism to provide power to PEF* PCS Phosphate, uuough its protest, 

is attempting to mold PEF’s Standard Offer Contract into acontraet that best fits their needs. 

That is not what a Standard Offer Contract is designed for. Additional or different provisions, 

which are tailored to a particular renewBble generator’s ne&, ccin be negotiated, using the 

Standard Offer Contract as a baseline to begin negotiations. 

PEF has worked with PCS Phosphate in good faith since they first filed their protest, and 

PEP bas made twelve (12) of PCS Phasphate’s twenty (20) propoxed changes to the Standard 

Offer Contract in an attempt to resolve this matter. (Tr. P.9, L. 24-25; Tr. P.10, L. 1-2)+ As a 

result, eight (8) issues m a i n  untesolved. The remaining eight of PCS Phosphate’s suggested 

changes would hurt PEF’s ~ustomcrs financially, and customers would not get the full value of 

what they paid for should the changes occur. [Tr. P.140* L.23-25). Accordingly, PCS 

Phosphate’s Protest should be dismissed, and PEPS modified standard offer contract should be 

approved. 

’ PCS Phosphate Wttness Man admits this fact. (Tr. P.113, L.13). (Tr. P.113, L. 19). 
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Caaacitv and AvailabilLhr Factors 

PEF’s Standard Offer Contract docs not require a dispatcli optioii, which iueans Uta1 PEF 

does not have the ability to tell the generator when to mn and when not to run Ifa generator 

were required to be dispatchable, then the Capacity Factor of PEF*s Avoided Unit would be the 

appropriate measure of pcl-foriuancc, but the renewable supplier would br: n 

stop generating depending upon PEF’s system economics and reliability criteria. (Direct 

Testimony of David Gammon, P.28, L. 18-19). Thus, any contention from PCS Phosphate that 

the capacity factor ofPEF’s avoided unit is the appropiate n w w n c n t  for the S W d d  Offer 

Contract is simply wrong. Instead, under PEF’s Standard Offer Contract, the renewable energy 

supplier is simply required to operate whenever it can. (Direct Tesfimony of David Gammon, 

P.28, L. 2 1-23). Under this type of ‘bust-take” mrxfract, fhe razewable genefalor operates 

whenever it has the ability to do .so and the Availabilily Factor of the Avoided Unit is the 

appropriate measureof performance. (Direct Testimony ofDavid Gammon, P.28, L. 21.23 and 

P.29, L.1-6). 

By arguing that PCS Phosphate should be paid based on a capacity factor rather &an on 

an availability factor, PCS Phosphate apparently, believes that a renewable generator should be 

paid like an avoided unit, but not act likeone. (Ti-. P.10, L. 22-25; TI. P. l l ,  L. 1). However, if 

PCS Phosphate signs a contract with PEF to supply 20MW of power 90% of the time that power 

is needed, then PEP’S customers should get the 20MW ofpower 90% of the time because that is 

what they are paying for. If PCS doesn’t want to perfomi like an avoided unit, then they are 

essentially asking PEF’s customers to pay them for power at the avoided cost without delivdng 

its contracted amount. If PEF is in need ofthe power that PCS Phosphate is supposed to provide 

and has to go clscwhese to supply the demaud because PCS Phwphate isn’t providing thcir 

contractual amount, PEF’s customers have to pay both for the power they are not receiving from 
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PCS Phosphate and for the power that PEE has to replace what PCS Phosphate should be 

providing. (Tr. P.11, L. 2-3). Such a situation is obviously not fair to PEF’s custoillcrs. 

Right of First Refusal 

PEF takes issue with PC$ Phosphate’s requost to execute an a right of first refusal to buy 

renewable energy credits (“KEC’’) from them in three days. PEF’s Standard Offer Contract 

currently states thirty (30) d s, However, in good faith, PEF proposed changhg the thirty (30) 

days to ten (1 0) days, which up to the date of the Hearing, PCS refused to accept. At the 

Hearing, however, MI. Man did accept changing the three (3) days to the ten (10) days that PEF 

proposed. (Tc. P.116, L. 12-22). 

Despite this fact, however, PEF is aware of the Commissiony$ recent ruling in Docket 

No. 080193-EQ. In the Staff’s Recommendation, dated April 23,2009, which was adopted by 

the Commission on May 5,2009, the Coinmission stated: 

“ln order h, comply withpm 
the provision giving FPL right 
provider should not be included in ihe standard offer contract. 
contract should net provide any uniqu &or advantage in 
noirjication or review ofprice, avarla or m y  other aspect 
&her rmmwablu aimribfires. AN awungments 
any atherparty, with regard to any renewable 
negoiiated contrachlalprovisiom. ” (Pg, 29) 

“he evidence ia rho record makes clear &hat Ihe interests of the remwubk provide? 
are negatively impacted by this provision af the present time. Me rights of 
ownership, ineluding the nght to sell free& &I the appropriaie marketplace. are 
cleartj impaired@ hposing a 3O-day waiting period when trades are completed in 
less than 3 days.” (Pg. 29) 

“Unless the renewable provider can putforth 
the provider’s ownership rights are impairsd *’ (P& 29) 

owmershfp rights in  &k 2Z-17280, EA. C., 
refusal to purchase TRECsfrom the renewcable 

he renewable provider and 
s, should be the sibject of 

and respond to buyers unimpeded> 

As a result, the Commissiondenied FPL‘s standard offer contract tariff with respect to a 

right of first rcksal for purchase of TREG’s. With this fact being noted, PEF agrees to remove 
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the right of first refusal from its Standard Offer Contract and will re-file its Standard Offer 

Contract to reflect this cliangt prior to thc Conunission’s vote on P 

in Docket NO. 090162-EQ. 

latexru~tible Dower 

FCS Phosphate wants the Commission to allow renewable producers to use intwrupbile 

power to start up their units. ( M m  Direct Tdmony,  Exhibit WM-1, P. 22 of 49). PCS 

Phosphate proposes a deletion of PEWS SOC, 

shall not rely on interruptible stand& service for the start up requirements (initial or ofherwise) 

ofthe FuciZify. ” The itnphcations of PCS Phospha~e’s propos 

encuunters a system emergency and there becomes an urgent need for power where PEF begins 

ction 6.3 which eurreritly reads, “ 

nge ate major. EPEF 

to curtail its customers on interruptible standby service, PEF would call upon any QF OK 

renewabk producm, including PCS Phosphate, to SM up and provide pow=. (TI. P.ll, L. 14- 

19). Under PCS Phosphate’s suggested change, however, those power producers would not be 

able to provide the power PEF is paying them for because if their start up power has been 

intermpted, they logically cannot SM their units. In fact, PGS Phosphate witness Man admits 

that by removing Section 6.3, PEF and its customers may be exposed to the risk ofnot receiving 

power when PEF needs it, (Tr. P.118, L. 5). If this happens, thc result is simple - PEP’S 

customers would not receive the power they are paying for at the time they need it most. (TI. 

P.11, L. 20-22). These facts: conclusively show that Section 6.3 should remain intact and that 

PCS Phosphate’s suggested changed should be rejected. 

CaDaeitv Testing 

Currently, PEF’s Standard Offer Contract states that if PEF has good cause to believe 

there is a problem with the RFIQF‘s unit, then PEF ‘Shall have the right to require RF@F f o  
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valrdate the committed capacity via a Committed Capacity Test at any time, up to two (2) times 

per year. '* (PEF SQC, Section 7.4). PCS Phosphate suggests that CVCII if PEF has good causc to 

hekve there is a problem with their unit, PEF cannot ask them to p d o m  a test to prove tkir 

unit is properly fimctioning unless six months has passed from thelast test. (Mar2 Direct 

Tetimony, P.18, L. 20.21). PCS Phaspliate also states that PEF's customers should pay for the 

test. (Marz Direct Testimony, Exhibit UIM-1, Page 24 of 49). These pmpasals defy logic. If 

PEF has good cause to bel eve there is a problem with the RF/QF's unif then the RF/QF should 

have to provc to PEF that they can acamlly m their unit like they are suppod to, and they 

should pay for that test, not PEPS customers. At the hearing for this matter, PCS Phosphate 

agreed that they are effectively denying PEF the ability to came in and ask the RF/QF to prove 

their unit can actually deliver power when PEF has good came to behve  it m o t .  (Tr. P. 120, 

L. 12-13). Therefore, alluwing PCS Phosp changes would only harm PEP'S customers by 

denying them the ability to ensure they are going to get the powe me paying for. 

Committed Canacitv Test 

so opposes a provision that requires them to ~ 1 1  their unit for 24 hours 

when it first goes online, and only if requested by PEP thereafter, to prove that the unit actually 

works. (Tr. P.12, L. 7-10). Witness Man. proposes to add language to the end of the first 

sentence in Section 8.2 that reads, "Orfar such atherperiod os tJieparties may agree. 'I (Man 

Dse'ect Testimony, P. 18, L. 23). He goes on to explain that this language would "make clear 

thal the tesfingprocedures may be revised io meet the unique characteristics ofthe particular 

type offacility beitig installed. "(Man Direct Testimony, P. 19, L. 1-2). What PCS Phosphate 

and Mr. M a  ignore, however, 1s the fact that it is the renmable facility's obligation to ~nsurc it 

is capable of performing to produce power in a manner equivalent to PEF's avoided unit at Lzll 
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times. much less for 24 hours. At the hearing forth matter, PCS Phosphate Witness M a n  

admitted that it’s not uueasonablc to ask a plant to demonstrate that it can opcrate for 24 hours 

without there bejng a pmblem, so PCS Phosphate’s proposed change to Section 8.2 of  the 

Standard Offer Contract is moot and should be rejwed. (Tr. P. 121, L. 6-7). 

Maintenance 

In PEF’s Ten Year Site Plan (“‘Plan’’), PEF identifies its next avoided unit. In its current 

Plan, PEF projects that the avoided unit PCS Phosphae’s facility would be compared to, and 

would avoid PEF from building, would be offline for 15 days per year for maintenance. PEP has 

built this provision into its Standard Offer Contract in Section 10,2. PGS Phosphate is proposing 

a change in PEF’s Standard Offer Contract to have 30 days for maintenance. (Man Direct 

Testimony, P.27, L. 21-22). If &is were to oecur, PEF 

those additional 15 days - a cost that would be borne by PEP’S customers. By allowing PCS 

Phosphate 30 days for maintenance instead of the 15 days allocated to the Avoided Unit, PCS 

Phosphate is ~ s e n t ~ a l l y  asking PEF to pay them for 350 days of power throughout the year when 

they are only providing 335 days of power. At the Hearing, Witness Mar2 agreed that thrs would 

be the case (TI. P. 122, L. 20-22). Acwrdingly, PCS Phosphate’s suggested change to Section 

10.2 is admittedly unfair to PEF‘s c u s m  and should be rejected. 

have to buy replacement power for 

Performance Seeurh 

Section 1 1. I in PEF’s Standard OfTer Contract calls for FWIQF producers to p v i d e  a 

performance security in order to protect PEF and its customers should an RHQF unit fail to 

operate resulting in PEF having to buy replacement power. PCS Phosphate opposes posting a 

snauity that would be in place for the entire life of the contract. (Tr. P. 123, L. 7-10}. Instead, 

PCS Phosphate proposad providing a performance security only until comnletion of the facility 
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and demonshation that the facility can deliver the capacity specified in the contract. (Testimony 

of Martin Marz, Exhibit MJM-I, Page 29 of 49). This makes no sense as it would only provide 

PEF’s customer’s pmbtion for a fractmn of the time that the Standard Offer Contract would be 

m place. PCS Phosphate’s opposition to providing a performance security to offset some of the 

costs to buy replacmen% power is clearly an effoort to side step financial responsibility sheuld 

their plant fail to operate after its commercial in-service date. Simply stated, if m W/QF does 

not post a security, PETS customers would bear that risk. (Tr. P.12, L.25; Tr. P.13, L.l-3). An 

RF/QF should bc rcquircd to post apdomancc  s c d t y  for protcction of PEF and 

customers, and PCS Phosphate’s proposed changes in this regard should be denied. 

Creditworthiness Provision 

PEF is obligated to sign its Standard Offer Contract with any RFlQF who i s  willing to 

acccpt thc tam$ and wnditions set forth in the contract. (Ta. P.10, L. 13-1 5). PEI: cannot walk 

away, and PEF is mandated to pay for the power it receives &om the RF/QF. (Tr. P.13, L. 9-10). 

Conversely, RF/QF providers can chosc who they want to contract with, when they want to 

contract, and how thcy want to contract. 

In the matter at hand, and contrary to normal business practices, PCS Phosphate suggests 

adding a new provision that requires PEF to post a security in case PEF’s credit rating drops 

below a ccrtain lcvel. (Man Direct Testimony, Exhibit MJM-I, Page 31 of 49). It i s  both unfair 

and unnecessary to place this additional financial bwden on PEF’s customers because it is the 

RF/QF’s responsibility to provide reliable power to PEF’s customers, and PEF is mandated by 

rules and regulations to pay for that power. In fact, witness M a n  freely ad 

ratepayers would bear the costs ofthis type of creditworthiness security. (Tr. P.126, L. 17-25; 

Tr. P. 127, L. 1-8). Since PEF is obligated to pay for the power it receives from RF/QF 
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producers, the changes requested by PCS Phosphate in this regard do nothing more than add 

unncwsary cxpcnws that PEF’s customem have to pay for, and those proposed changes should 

be denied. 

U1. Post-Hearing Statement of Issues and Positions 

ISSUE 1: Is the standard affer contract fled by Progress Energy Florida on 
JnIy 15,2008 in ace with Rules 25-17.200 through 25-17310, 
Fkorida Adminlstrative Cbde? 

@& *Yes. PEF has demonstrated in this case th 
Contract ission’s Standard 
Rules 25 0, F.A.G.* 

ISSUE 2: Does the standard offer contract fded by Progress Energy Florida on 
July 15, 2008 contain terms and conditions that are not consistent 
with Rules 25-17.001 and 25-17.200 through 25-17.310, F.A.C.? 

- PEF: *No. PEF has demonstrated that its Standard Offer Contract terms 
and conditions are consiatcnt with Rulw 25-17.001 and 25-17.200 through 
25-17.310, F.A. 

ISSUE3: Do the nan-priee terms and conditions of PEF’s standard offer 
contract that are not specifically addressed by Florida Statutes or 
Commission regulations comply with the policies and purposes set 
forth in Section 364.91, F8. and Rules 25-17.001 and 2517300, 
F.A.C.? 

- PEF: *Yes.* 

ISSUE 4: Does the standard offer contract’s methodology for determining an 
RF/QF’s capacity payments comply with the requirements of Rules 
25-17.200 through 25-17.310, F.A.C.? 

m; *Yes.* 

Should Docket 070235-EQ, Petition for approval of standard offer 
contract for purchase of firm capacity and energy from renewable 
energy producer or qualifying fa&@ less than 100 kW tariff, by 
Progress Energy Florida, Inc., be closed? 

ISSUE 5: 



ISSUE 6: 

m: *Yes. The Hearing conducted on April 16,2009 consolidab3 the 
issues conta4m-l in both Docket No. 07 Q and Docket No. 080501- 
EQ. Docket NO. 070235-EQ should be and a final dotermination 
should be made in Docket No. 0805 

Should this docket be closed? 

I_ PEF: this case and upon the 
filing of any necessitated changes to PEF’s currently proposd Standard 
Offer Contract in Docket 090162-EQ,* 

*Yesa upon resolution of the issues rais 

IV. Conelusion 

For all the reasons discussed in detail above, the Commlssion should deny the 

rernnining issues from PCS Phosphttte’s protest that me still in dispute m this mattcr and, 

upon the filing of any necessary changes, approve PEF’s Standard Offer Contract filed in 

Docket No, 090162-EQ. 

Respectfully submitted this @day of May, 2009. 

R. ~ E X A N D E R  GLENN 
Gen ai Counsel -Florida 
JOHN T. BURNETI’ 
Associate General Counscl -Florida 
Progress Energy Senice Company, LLC 

St. Petasburg, FL 33701 
299 - First A V ~ W  North 
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CERTXFICATE OF SERVICE 

1 HEREBY CERTIFY that a true and correct wpy of the foregoing has been ikmished 
via elecfxonic mail to the foJlowing this 18" da 

I 
Sean Hartman, Esq. 
Office of General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
& & n B & & p ~ ~  

Mary Smalwwd 
Ruden Law Firm 

Mr. James W, Brew, Esq. 
clo l3ri~Hikl Law Finn 

Washington,DC 20007 
~ w @ b ~ & w , c o t l i  

Kann S. 'rotrun 
FCS Administration [USA). Inc., Suite 400 

kstorain!w;notashcotp.com 
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