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From: Woods, Vickie [vfl979@att.com] 

Sent: Tuesday, May 26,2009 352 PM 

To : Filings@psc.state.fl.us 

Subject: 090258-TP AT&T Florida's Answer to dPi's Complaint 

Importance: High 

Attachments: Documentpdf 

A. Vickie Woods 
Legal Secretary to E. Earl Edenfield, Jr., Tracy W. Hatch, 
and Manuel A. Gurdian, 
BellSouth Telecommunications, lnc. d/b/a AT&T Florida 

B. 

C. 

D. 

E. 

150 South Monroe Street, Rm. 400 
Tallahassee, FL 32301 -1 558 

vfB79@att.com 

Docket No.: 090258-TP 
Complaint of dPi Teleconnect, L.L.C. with BellSouth Telecommunications, 
Ind. d/b/a AT&T Florida regarding BellSouth's failure to extend Cash 
Back promotions to dPi 

AT&T Florida 
on behalf of Manuel A. Gurdian 
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(305) 347-5560 

<<Document.pdf>> 
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at&t 
Manuel A. Gurdian 
Geneml Attorney 

May 26,2009 

Ms. Ann Cole, Commission Clerk 
offrce of the Commis 
Florida Public Sen& 
2540 Shurnard Oak Boulevard 
Tallahassee, FL 32399-0850 

Re: Docket No. 090258-TP: Complaint of dPi Teleconnect, L.L.C. against 
BellSouth Telecommun 
arising under intercon am agreement 

ions, Inc. dlbla AT&T Flon'da for dispute 

Dear Ms. Cole: 

Enclosed is BellSouth Teieconnmuni ions, Inc. d/b/a AT&T Florida's Answer 
to dPi's Complaint, which we ask thait you file in the captioned docket. 

Copies have been served to the parties shown on the attached Certificate of 
Service. 

Sincerely, 

cc: All parties of record 
Jerry Hendrix 
Gregory R. Follensbee 
E. Earl Edenfiefd, Jr. 



CERTIFICATE OF SERVICE 
Docket No. 090258-TP 

I HEREBY CERTIFY that a true and correct copy of the foregoing was sewed via 

Electronic Mail and First Class US. Mail this 26th day of May, 2009 to the fallowing: 

Florida Public Service 

DIvsisEon of Legal Services 
2540 Shumard Oak Boulevard 

Commission 

-0850 

Christopher Malish 

Austin, Texas 78703 

h & Cowan, P U G  
West Sixth Street 

Norman H. Horton, Jr. 
Messer, Caparello & Self, P.A. 
261 8 Centennial Place 
Tallahassee, FL 32308 
Tel. No. (850) 2224720 



BEFOlUt THE RLQRlDA PUBLIC SERVICE COIMMISSION 

in re : Complaint of dpi Teleconaect, L.L.C. against 

d/b/a AT&T Florida fox dispute arising under 
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BellSouth Telecomm~cations, Inc. 1 Docket NO.: 090258-TP 

intercomation a-ea t d Filed: May 26,2009 

AT&T FLORIDA’S ANSWER TO DPI’S COMPLAINT 

BellSouth Telecomuniations, hic. &/a AT&T Florida (“‘AT&T Florida”) hereby 

(“dPi”). In response to the specific answers the Complaint filed by dPi Teleammct, L.L 

allegations set forth in the Complaint, AT&T Florida states as follows: All allegations of the 

Complaint not expressly admitted are denied. 

1. 

2. 

3. 

Paragraph 1 of the Complaint requires no se from AT&T Florida. 

Paragraph 2 of the Compla.int requires no response from AT&T Florida. 

Responding to the allegations set forth in Paragraph 3 of the Complaint, AT&T 

Florida admits that it is an “incumbent local ex&ange canier” as defined by 47 U.S.C. Q 

2 5 1 0 ,  that it is a Georgia corporation and that its principal pl f business is Atlanta, 

Georgia. Except as expressly admitted herein, the; remaining allegations of Paragraph 3 of the 

Complaint are denied 

4. Responding to the aflegatims set forth in Paragraph 4 of the Complaint, AT&T 

Florida admits that it 

credits (if any) - pursuant to an intaconnection ageanent (“ICA”)’ between the parties and 

that has been approved by the Commission. Except as expressly admitted herein, the 

remaining allegations of Paragraph 4 of the Complaint are denied. 

des resale servjices to dPi - including quali@ing promotional 

ICA in 
of the 

. The parties exmuted ai’s current ICA in April 2007. 
credits dfi seeks in the case weire submitted whenthe 

1 

Ace 
partieS’ prior ICA w in effect. 



5. Pmgmph5ofth lint purports to quote (or s m e )  certain portions 

of the parties’ ICA(s). AT&T Florida respectfully refas the Florida public Service 

Commission (“‘Commission’’) to the parties’ ICA(s) for its contents, and denies all 

inconsistent allegations or charact 

le portions of the parties’ 

ns, AT&T Florida denies that dPi has cited all 

6. Paragraph 6 of the Complrunt purports to quote for s m & e )  eertain federal 

statutes and rules of the Federal Communications Commission (‘“FCC‘’) regarding the resale 

of telecommunications sewices. Plorida respectfully refers the Commission to such 

statutes and FCC rules for its contents, and denies dl incawistent allegations or 

CharaeteriZatiOnS. 

7. Responding to Paragraph 7 of the Complaint, AT&T Florida admits that over 

the years it has offied for resale telmmrnmic&ons service promotions which lasted for 

more than 90 days to competitive local exchange carriers (‘“CLECs”), such as dPi, in 

accordance with a CLEC’s ICA and applicable law. AT&T Florida admits that a CLEC (like 

dPi) pays for services at the retail rate less the resale discount and must submit requests for 

promotional credits. Such requests are reviewed by AT&T Florida to determine if a CLEC is 

entitled to the requested promotional d i t .  AT&T Florida denies that dPi is (or was) entitled 

to the promotional credits it seeks in its Complaint. Except as expressly admitted herein, the 

remaining allegations of Paragraph 7 of the Complaint are denied. 

8. Responding to the allegations set in Paragraph 8 of the Complaint, AT&T 

Florida admits that over the years it has o:ffmed a number of “cash back” promotions that have 

lasted mom than 90 days. da denies that dPi is (or was) entitled to the 

promotional credits its aint. In Paragraph 8 of the Complaint, dPi seeks to 
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characterize an opinion issued by the United States Court of Appeals for the Fourth Circuit - 

BellSouth Telecommunications, 1.c. v. Sanford, et ai., 494 F3d 439 (4& Cir. 2007)~BeZZSouth 

Y, Sanford”). AT&T Florida respwthlly refers the Commission to B d h t t h  v. Sanford for 

its contents, and denies all inconsistent allegations or characterizations, 

In the BellSouth v. Smfo opinion, the Fourth Circuit upheld two decisions issued by 

the North Carolina Utilities Commission j(“North Carolina Commission”) in North Ctuolina 

Commission Docket No. P-100, Sub 72b.* As an initial matter, the Canmission is not bound 

by the &orementioned Fourth Circuit opinion and North Carolina Commission decisions. In 

any event, in the North Carolina Comnisrsion decisions upheld by the Fourth Circuit, the 

North Carolina Commission held that if a restriction on the resale of a promotion is 

challenged, then such restriction must be reviewed on a promotion-by-promotion basis to 

determine if such res&iction is reasonable and non-discriminatory.3 Moreover, the North 

Carolina Commission observed, in dicta, that it would be inclined to find that AT&T’s (then 

known as BellSouth) restriction OR the resale ofa “cash back” promotion was reasonable and 

nondiscriminatory! The promotions challenged by dPi in this case are ‘‘d back” 

promotions. Except as expressly admitted herein, the remaining allegations of Paragraph 8 of 

the CompXaint are denied. 

9. Responding to the allegations set forth in Paragraph 9 of the Complaint, AT&T 

it seeks in its Complaint, Florida denies that dPi is (or entitled to the 

BellSouth v. Sanford at 453; sion Order Ruling on Motion Regarding 2 

promotions @ecember22,2004) 9nd QrderC~gRuiingonpratnotionsand 
Denying Motions for Reconsideration 

North Carolina Commission order Ruling on Motion Regarding Promotiom at 12-13; North Carolina 3 

Commission Order Clari.fy.ing Ruling on Pmoticms and Denying Motions for Reconsideration and Stay at 3. 
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Except as expressly admitted herein, the irefILaining allegations of Paragraph 9 of the 

Complaint are denied. 

10. Paragraph 10 of the C0mp;faint purports to quote arize) certain 

parties ICA(s) and sections of state statutes. AT&T Florida respectfully refers 

the Commission to such statutes and the lCCA(s) for its contents, and denies all inconsistent 

allegations or &aracterhtionS, AT&T Florida denies my other allegations set forth in 

Paragraph 10 of the Complaint and d proof thamf. 

11. AT&T Florida denies the idlegations set forth in P m g q h  11 of fhe 

Complaint and demands strict proof thereof. 

12. AT&T Florida denies the allegations set forth in Paragraph 12 of the 

Complaint and demands strict proof thereof. 

AND PRAYER FOR RELIEF” portion of 

the Complaint, AT&” Florida denies thal d9i is entitled to any relief whatsoever. 

AFFIRMATIVE DEFlENSES 

14. 

15. 

16. a i ’ s  claims are by the statute oflimitations. 

17. 

dPi has fhiled to state a claim upon which relief cafl be granted. 

a i ’ s  claims are bmed by the doctrines of laches, estoppel, and waiver. 

dPi has (or had) a gation to pursue, escalate, and preserve its 

its Complaint in aceordance with the applidle 

formation and beliec dPi failed to do so. 

claim to the promotional wedits it se 

provisions of the parties’ ICA(s). 

Accordingly, dPi should be barred from. pursuing claims that it failed to contractually 

preserve. 
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18. The Commission lacks jurisdiction to order any relief regarding any non- 

Florida accounts. 

WHEREFORE, having respdedl to the Complaint, AT&T Florida respectfully 

requests that the Commission issue an Order dismissing the Complaint and granting sitch 

further relief as the Commission d m  j u s t  and proper. 

Respectfblfy submitted this 26* day of May, 2009. 

ATdkT FLORIDA 

TRACY 

c/o Gregory R Folfensbee 
150 South Monroe Street, Ste. 400 
Tatla&assee,FL 3 
(305) 347-5558 

735774 
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