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Marguerite McLean

From: WOODS.MONICA [WOODS . MONICA@Ileg.state.fi.us]
Sent: Thursday, July 02, 2009 2:55 PM

To: Filings@psc.state.fl.us

Cc:

Charles Rehwinkel; FOSTER.WILLIAM; Alex Glenn; Audrey VanDyke; Bill Schultz; C. Bradley; Caroline
Klancke; Dianne Triplett; Erik Sayler; F. Alvin Taylor; J. Burnett; J. McWhirter; J. Pous; J. Woolridge; James
Brew; John C. Moyle, Jr.; John T. LaVia; Joseph L. Adams; K. Dismukes; Katherine Fleming; Keino Young;

Karin S. Torain; Khojasteh Davoodi; M. Walls; Paul Lewis; Charles Rehwinkel; Richard Melson; S. Wright;
Scott Boyd; V. Kaufman; Vicki Kaufaman

Subject: Bartow PPA Protest
Attachments: Bartow PPA Protest 7.02.09.pdf

Electronic Filing
a. Person responsible for this electronic filing:

Charles J. Beck, Deputy Public Counsel
Office of Public Counsel

¢/o The Florida Legislature

111 West Madison Street, Room 812
Tallahassee, FI 32399-1400

(850) 488-9330
beck.charles®leg state flus

b. Docket No. 090079-E1

In re: Petition for increase in rates by Progress Energy Florida, Inc.

Docket No. 090144

In re: Petition of Progress Energy Florida, Inc, for a limited proceeding to include the Bartow Repowering project in base
rates

¢. Document being filed on behalf of Office of Public Counsel

d. There are a total of 8 pages.

e. The document attached for electronic filing is PETITION PROTESTING PORTIONS OF THE PROPOSED AGENCY ACTION
AND TARIFF ORDER NO. PSC-09-0415-PAA-EI

(See Attached File: Bartow PPA Protest)
Thank you for your attention and cooperation to this request.
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BEFORE THE PUBLIC SERVICE COMMISSION

In Re: Petition for increase in rates by Docket No.090079-EI

Progress Energy Florida, Inc.

In re: Petition of Progress Energy Florida, Docket No. 090144-El

Inc. for a limited proceeding to inclade

the Bartow Repowering project in base rates Filed: July 02, 2009
/

PETITION PROTESTING PORTIONS OF
THE PROPOSED AGENCY ACTION AND TARIFF
ORDER NO. PSC-09-0415-PAA-EI
The Citizens of the State of Florida (Citizens) through the Office of Public Counsel, the

Florida Industrial Power Users Group (FIPUG), the Aftorney General, the Florida Retail
Federation ("FRF"), and PCS Phosphate (collectively "Intervenors™), by and through
undersigned counsel, pursuant to Section 120.57, F.S., and Rules 25-22.029 and 28-106.201,
F.A.C,, file this protest to portions of the Florida Public Service Commission’s (Commission)
Order No. PSC-09-0415-PAA-E], issued June 12, 2009 (Order). In that Order, the Commission
approved, in part, a rate increase for Progress Energy Florida, Inc. (PEF or Company), and
ordered held subject to refund $126 million in increased revenues pending a final determination
of the revenue requirement for PEF’s Bartow Repowering Project (BRP} in the pending base rate
proceeding. In support of their Petition, Intervenors state as follows:
1. The name and address of the agency affected and the agency’s file number:

Florida Public Service Commission

2540 Shumard Oak Boulevard

Taliahassee, Florida 32395-0850

Docket Nos.: 090079-El, 090144-EI

2. The Citizens include the customers of PEF whose substantial interests will be affected by

the Order because the Order authorizes PEF to collect from its customers the proposed rate
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increase. Additionally, Citizens of Florida who are customers of other utilities generally will be
adversely affected by the erroneous precedent established.

3. FIPUG and FRF participating companies are companies who take service from PEF.
FIPUG and PRF participating companies’ substantial interests will be affected by the Order
because it permits PEF to collect additional, higher rates from FIPUG and FRF companies.

4. PCS Phosphate is a manufacturer of fertilizer products with plants and operations located
within PEF’s electric service territory.! PCS Phosphate receives service under various PEF rate
schedules.

5. Article IV, Section 4 of the Florida Constitution provides that the Attorney General is the
chief state legal officer. The courts have long recognized that the Attomey General, as chief
state legal officer, is authorized to intervene in all actions affecting the citizens of Florida.

6. Pursuant to Section 350.11, F.8., the Citizens who file this Petition are represented by the
Office of Public Counsel (“Citizens” or “OPC™) with the following address and telephone

number:

Office of Public Counsel ¢/o The Florida Legislature
111 West Madison Street, Room 812

Tallahassee, Florida 32399-1400

Telephone No. : (850) 488-9330

7. FIPUG participating companies are represented by:

Jon C. Moyle, Jr.

Vicki Gordon Kaufman

Keefe Anchors Gordon & Moyle
118 North Gadsden Street
Tallahassee, Florida 32301
Telephone No.: (850) 681-3828

John McWhirter, Jr.

f The White Springs phosphate mining facilities are on approximately 100,000 acres {160 square miles)
located in Hamilton County, Florida, and employs approximately 1,185 individuals.



PO Box 3350
Tampa, FI 33601-3350
Telephone No.: (813) 505-8055

8. Copies of all pleadings, notices, orders, discovery responses, and other documents filed in
this proceeding should be served on the Florida Retail Federation's representatives as follows:

Robert Scheffel Wright

John T. Lavia, III

Young van Assenderp, P.A.

225 South Adams Street, Suite 200
Tallahassee, Florida 32301
Telephone (850) 222-7206
Facsimile (850) 561-6834

9. All pleadings, motions, orders and other documents directed to White Springs
Agricultural Chemicals, Inc. d/b/a PCS Phosphate — White Springs should be served on:

James W. Brew

F. Alvin Taylor

Brickfield, Burchette, Ritts & Stone, P.C.

1025 Thomas Jefferson Street, NW, Eighth Floor, West Tower
Washington, DC 20007-5201

Phone: (202) 342-0800

Fax; (202) 342-0807

jbrew({@bbrslaw.com

ataylor@bbrslaw.com

10. Copies of all pleadings, motions, orders, and other documents filed in this proceeding
should be served on the Attorney General’s representatives as follows:

Cecilia Bradley

Senior Assistant Attorney General

Office of the Attorney General

The Capitol — PL0]

Tallahassee, FL. 32399-1050

il. Intevenors obtained a copy of the Order from the Commission’s website on June 15,

2009.



12. At this time the disputed issues of material facts, including a concise statement of the
ultimate facts alleged and those facts which Intervenors contend warrant reversal and/or
modification of the agency’s proposed action are sef out below. Intervenors assert that the rate
base, the net operating income (NOI), and the revenue requirement approved in the Order are
overstated. Since the rate base, NOI, and revenue requirement are overstated, the Order results
in rates that are unfair, unjust, and unreasonable. Pursuant to Section 366.06(1), F.S., the
Commission has the authority and obligation to determine and fix fair, just, and reasonable rates.
Adjustments should be made to rate base, NOI, revenue requirement, and resulting tariffs to
make the rates fair, just, and reasonable for the customers of PEF.
13.  Intervenors identify and protest the following fact, policy, and legal issues which are
subject to dispute:

a) Has PEF met its burden of proof that the increased rates associated with the

BRP are fair, just, and reasonable?

b) Has PEF demonstrated that the costs for the BRP have been prudently

incurred?

c) Has PEF demonstrated that the costs for the BRP are reasonable?

d) Has PEF violated the terms of the Stipulation approved in Order No. PSC-05-

0945-S-EI by seeking to include costs related to BRP in rate base prior to the

expiration of the Stipulation?

e) Is PEF legally entitled to charge its customers the increased rates for BRP,

without a hearing pursuant to Section 120.57 F.S.? (The increased rates related to

placing BRP in service are shown in that pdrtion of the tariffs related to BRP and



contained in Exhibit (PT-4) and Exhibit (PT-5), appended to and filed with the
testimony of Peter Toomey on March 20, 2009 in Docket No. 090079-EI)
f) Has PEF demonstrated that the costs, including the cost of money (e.g., costs of
common equity, debt, cost-free capital, tax credits, customer deposits, in
calculating AFUDC), are fair, reasonable, and appropriate for the purpose of
determining the revenue requirement associated with the BRP?
g) Does the Stipulation approved in Order No. PSC-05-0945-S-EI prohibit PEF
from increasing customer rates for substantially all (annually $126 million) of the
revenue requirement associated with the BRP prior to an evidentiary hearing
pursuant to Section 120.57, F.S.?
h) Does the file and suspend law, Section 366.04, F.S., prohibit PEF from
increasing customer rates for substantially all of the revenue requirement
associated with the BRP prior to an evidentiary hearing pursuant to Section
120.57, F.S.?
1) If PEF is authorized to increase interim rates in the amount of $6.5 million as
set out in Order No. PSC-09-0413-PCO-EI, pursuant to Section 366.07, F.S., is
PEF then authorized pursuant to the Stipulation to increase customer rates
associated with BRP on an interim basis?
14.  Pursuant to Rule 28-106.201, F.A.C., and the requirements of Order No. PSC-09-0415-
PAA-EI Intevenors, for the reasons set forth above, also protest and request a hearing on the
tariff approved in Order No. PSC-09-0415-PAA-EL
15. Intervenors are entitled to relief pursuant to Sections 120.57, 366.06(1), 366.04, and

366.071 F.S. and Rules 25-22.029 and 28-106.201, F.A.C



16.  Order No. PSC-09-0415-PAA-EI states that protests of the Order shall be filed with the
clerk of the Office of Commission Clerk no later than close of business on July 3, 2009. Because
July 3rd is a state holiday, this Protest has been timely filed on July 2nd in an abundance of
caution.
17.  Intervenors request that the Commission set the Proposed Agency Action Order No.
PSC-09-0415-PAA-E], for hearing on PEF’s proposed rate base, net operating income, and
revenue requirement and tariff.

WHEREFORE, the Intervenors hereby protest and object to Commission Order No. PSC-
09-0415-PAA-El, as set forth above, and petition the Commission to conduct a formal

evidentiary hearing on PEF’s request to include the BRP in base rates, pursuant to Section

120.57(1), F.S.

Respectfully Submitted,

JR Kelly
Public Counsel

Charlie Beck

Deputy Public Counsel

Office of the Public Counsel

c/o The Florida Legislature

111 West Madison Street, Room 8§12
Tallahassee, Florida 32399-1400
(850) 488-9330
beck.charles@leg.state.fl.us




DOCKET NO. 090079-E1
DOCKET NO. 090144
CERTIFICATE OF SERVICE

I, HEREBY CERTIFY that a true and correct copy of the Office of Public Counsel’s
Petition Protesting Portions of the Proposed Agency Action had been furnished by electronic
mail and U.S. Mail on this 2nd day of July, 2009, to the following;

John T. Burnett

Progress Energy Service Company,
L1LC

P.O. Box 14042

St. Petersburg, FL. 33733-4042

Mr. Paul Lewis, Jr.

Progress Energy Florida, Inc.
106 East College Ave, Suite 800
Tallahassee, FL. 32301-7740

Bill McCollum/Cecilia Bradley
Office of Attorney General

The Capitol -~ PLO1
Tallahassee, FL 32399-1050

Scott Boyd

Administrative Procedures Committee
Executive Director and General
Counsel

Holland Building, Room 120
Tallahassee, FL. 32399-1300

J. Michael Walls/ Diane M. Tripplett
Carlton Fields Law Firm

P.O. Box 3239

Tampa, FL 33601-3239

Connissa Pease
1550 S. Belcher Road #513
Clearwater, FL 33764

Vicki G. Kaufman/Jon C. Moyie, Jr.
Florida Industrial Power Users Group
118 North Gadsden Street
Tallahassee, FL 32301

Robert Scheffel Wright/ John T.
LaVia

Florida Retail Federation

225 South Adams Street, Suite 200
Tallahassee, FL 32301

Joseph L. Adams

IBEW System Council U-8
4314 N. Suncoast Blvd.
Crystal River, FL 34428

James W. Brew/F. Alvin Taylor
PCS Phosphate — White Springs
1025 Thomas Jefferson St. NW, 8"
Flo

Washington, DC 20007

Katherine Fleming/KeinoYoung
Caroline Klancke, Erik Sayler
2540 Shumard Oak Blvd.
Tallahassee, FIL 32399-0850

Richard D. Melson
705 Piedmont Drive
Tallahassee, FL 32312

Kay Davoodi, Director Utility Rates
c/o Naval Facilities Engineering
Comma

1322 Patterson Avenue SE
Washington Navy Yard, DC 20374

Audrey Van Dyke
c/o Naval Facilities Engineering Comma
720 Kennon Street, SE

Building 36 R
Washington Navy Yard, DC 20374

Marco Iannella
701 Milwaukee Ave.
Dunedin, FL. 34698

Chotin 4 e,

CHARLES J. BECK -
Deputy Public Counsel




s/ Vicki Gordon Kaufiman

Vicki Gordon Kaufinan

Jon C. Moyle, Jr.

Keefe, Anchors, Gordon & Moyle
118 North Gadsden Street
Tallahassee, FL. 32301

(850) 681-3828 (Voice)
vkaufman@kagmlaw.com

imovlef@kasmlaw.com

John W. McWhirter, Jr.
P.0. Box 3350

Tampa, FL. 33601-3350
(813) 505-8055 (Voice)
jmcwhirter@mac-law.com

Attorneys for FIPUG

s/Robert Scheffel Wright
Robert Scheffel Wright

John T. Lavia, 111

Young van Assenderp, P.A.

225 South Adams Street, Suite 200
Tallahassee, Florida 32301

Attorneys for the Florida Retail Federation

s/James W. Brew

James W. Brew

F. Alvin Taylor

Brickfield, Burchette, Ritts & Stone, P.C.
1025 Thomas Jefferson St, NW, Eighth Floor,
W Tower :
Washington, DC 20007-5201

Phone: (202) 342-0800

Fax: (202) 342-0807

jbrew(@bbrslaw,com
ataylor(@bbrslaw.com

Attorneys for White Springs Agricultural
Chemicals Inc.
d/b/a PCS Phosphate — White Springs

BILL McCOLLUM
ATTORNEY GENERAL

s/Cecilia Bradlev

Cecilia Bradley

Senior Assistant Attorney General
Florida Bar No. 0363790

Office of the Attorney General
The Capitol - PLOI

Tallahassee, FL

32399-1050

(850) 414-3300

FAX: (850) 488-4872



