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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

DIRECT TESTIMONY AND EXHIBITS 

OF WILLIAM L. PENCE 

ON BEHALF OF THE FLORIDA DIVISION OF 

CHESAPEAKE UTILITIES CORPORATION 

DOCKET NO. 090125-GU 

PLEASE STATE YOUR NAME AND PRESENT PLACE OF EMPLOYMENT. 

My name is William I,. Pence. I am a member of the Florida Bar and a partner in the law 

firm of Baker & Hostetler, U P ,  2300 SunTrust Center, 200 South Orange Avenue, Orlando, 

Florida 3280 1-3432. 

WHAT IS YOUR CONNECTION WITH THE FLORIDA DIVISION OF 

CHESAPEAKE UTILITIES CORPORATION IN THIS PROCEEDING? 

I serve as special environmental counsel for the Florida Division of Chesapcake Utilities 

Corporation (the "Company"). Specifically, I have been retained to provide counsel to thc 

Company in connection with the investigation and remediation of environmental impacts at a 

certain former manufactured gas plant ("MGP") site located in Winter Haven. Florida. 

CAN YOU PLEASE PROVIDE US WITH A BRIEF DESCRIPTION OF YOUR 

EXPERIENCE AS AN ENVIRONMENTAL ATTORNEY AND YOUR SPECIFIC 

EXPERIENCE WITH ENVIRONMENTAL ISSUES ASSOCIATED w r i i  FORMER 

MGP SITES? 

I have been a practicing attorney for approximately twenty-seven years, having received my 

law degree in 1979 from Syracuse University College of Law. A copy of my current resume 
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is attached as Exhibit "A." For the past approximately twenty-three years, my practice has 

been exclusively in the environmental field. I represent private industry, utilities, municipal 

corporations and individuals in environmental regulatory matters related to assessment and 

remediation of contaminated sites; management of hazardous wastes; defense of state and 

federal environmental enforcement actions under the Comprehensive Environmental 

Response, Compensation and Liability Act of 1980, the Resource Conservation Recovery 

Act, the Clean Water Act, the Emergency Planning and Community Right to Know Act, and 

similar state laws. My practice also includes environmental risk management in connection 

with corporate and real estate acquisitions and divestitures. I currently represent three 

regulated utilities and three municipalities in connection with the management of 

environmental liabilities at approximately 15 former MGP sites throughout Florida. My 

work at these sites includes interviewing and contracting with environmental consulting 

firms for assessment and remediation tasks, negotiation of consent orders and consent 

decrees with the Florida Department of Environmental Protection ("FDEP") and llnited 

States Environmental Protection Agency ("USEPA"), review of reports prepared by the 

consultants for transmittal to regulatory bodies, negotiation of cleanup orders with FDEP 

and USEPA, negotiation of insurance claims with insurance carriers, pursuit and defense of 

third parties claims, and interviewing and contracting with construction firms for site 

remediation tasks. Approximately forty percent (40%) of my practice today is devoted to 

former MGP sites. 

IIAVE YOU EVER PROVIDED WRITTEN TESTIMONY BEFORE THE FLORIDA 

PUBLIC SERVICE COMMISSION ON BEHALF OF A REGULATED UTILITY IN 

CONNECTION WITH A RATE CASE? 
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Yes. I provided written testimony before the Florida Public Service Commission (the 

“Commission”) on behalf of West FloridaNatural Gas Company (“WFNG”) in its rate case, 

Docket No. 871255-GU; Florida Public Utilities Company (“FPUC”) in its rate case, Docket 

No. 940620-GU; and The Florida Division of Chesapeake Utilities Corporation in its rate 

case, Docket No. 000108-GU. 

WHAT WAS THE GENERAL PURPOSE OF YOUR TESTIMONY IN THOSE 

CASES? 

The purpose of my testimony in each was to provide a brief history ofthe regulatory status of 

former MGPs in general. Specifically, for WFNG, I described the nature and extent of work 

required to be performed by WFNG in connection with the former MGP located on property 

then owned by WFNG in Ocala, Florida. For FPUC, I described the nature of the work 

required to be performed by FPUC in connection with the former MGPs o w e d  or operated 

by FPUC in Pensacola, Sanford, West Palm Reach and Key West, Florida. For the Florida 

Division of Chesapeake Utilities Corporation, I described the nature of the work required to 

be performed by the Company in connection with the former MGP located on property 

owned by the Company in Winter Haven, Florida. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY IN THIS PROCEEDING? 

1 am here to provide the Commission with a brief history ofthe gas manufacturing operations 

conducted at the Winter Haven former MGP site, to review certain legal aspects of those 

operations insofar as they relate to environmental conditions at the site, to describe the 

Company’s actions to date, to identify the Company’s proposed future responses to the 

presence of environmental impacts resulting from the former MGP operations, and to provide 

a current estimate of remediation costs at the site. 
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WHAT IS THE CONNECTION OF THE COMPANY WITH THE FORMER MGP 

SITE REFERENCED ABOVE? 

The Company is the current owner of the site and is the former owner/operator of the MGP. 

The site is located at 1705 Seventh Street, S.W., Winter Haven, Florida. An MGP was 

operated by the Company at the site from approximately 1928 to 1953. 

CAN YOU PLEASE PROVIDE US WITH A GENERAL DESCRIPTION OF TIIE 

NATURE OF MGP OPERATIONS? 

Prior to the availability of natural gas in Florida, gas used to light streets and houses was 

primarily made at MGPs. The manufacturing process for "carbureted water gas," the most 

common form of gas manufacturing in the 1900s and the method employed at the Winter 

Haven site, included passing steam over a bed of hot coals to produce "blue gas." The blue 

gas was then sprayed with hydrocarbons such as fuel oil and passed through a superheated 

chamber to thermally crack the hydrocarbons and produce energy-rich gases. The gas was 

then passed through wood shaving filled scrubbers and over iron oxide in purifier boxes prior 

to collection in a central holding tank for distribution. Common by-products of this process 

included tar, spent fuel oils and sludges, waste scrubber shavings and purifier box wastes. 

These by-products typically contain polycyclic aromatic hydrocarbons ("PAI-Is"), benzene, 

toluene, ethylbenzene, xylenes, phenols and cyanide. 

WHAT ENVIRONMENTAL IMPACTS ARE NORMALLY FOUND IN 

CONNECTION WITH FORMER MGP OPERATIONS? 

Investigations at MGP sites have typically found coke, coal and clinkers in surface soils; tars 

and oily wastes in the bottom of gas holders, in tar tanks or in soils on site; wood shavings 

from the scrubbers; purifier box wastes; and fuel oil or light oils from tars in pits or former 
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petroleum storage tanks located on site. Soil and groundwater impacts detected at many 

MGP sites in Florida include concentrations of PAHs, benzene, toluene, ethylbenzene, 

xylenes and cyanide in excess of current regulatory standards. 

WHAT IS THE SOURCE OF THESE ENVIRONMENTAL IMPACTS? 

Most are the result of routine operations at the MGPs. Inadvertent or accidental releases may 

have occurred at several of the process areas, including at the tar tanks, gas holders and 

associated piping, purifiers and petroleum storage areas. 

WERE SPILLS OR RELEASES OF MGP WASTE MATERIALS IN VIOLATION 

OF ANY LAWS DURING THE OPERATION OF THE FORMER MCPS? 

Generally, no. Evidence of such releases have been detected at many of the former MGP 

sites located throughout the United States and the rest of the world, indicating a state of 

industrial practice at the time that the MGPs were in operation that was deemed normal and 

acceptable. It was not until the enactment of the Comprehensive Environmental Response, 

Compensation and Liability Act ("CERCLA") in 1980, with subsequent amendments in 1984 

and 2002, that the Federal government began regulating such releases. Florida enacted 

legislation similar to CERCLA in 1983. 

Q. 

PRIOR MANUFACTURING OPERATIONS? 

A. With the passage of CERCLA in 1980, the federal government imposed retroactive 

liability for remediating contaminated properties on certain classes of persons, including the 

owner or operator of the facility at the time of the release and the current owner or operator 

ofthe facility. Liability under CERCLA is strict, and, in most cases, joint and several. Thus, 

to succeed in a claim under CERCLA to compel remediation of a site, all the state and/or 

HOW DID SUCH LAWS IMPOSE LIABILITY FOR RELEASES FROM 
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federal government need to show is that the property is contaminated and that the defendant 

is within the class of persons deemed responsible under the Act, as described above. The 

state of Florida has a similar statutory liability scheme under Chapters 376 and 403, Florida 

Statutes. 

PLEASE DESCRIBE THE HISTORY OF STATE AND FEDERAL REGULATORY 

INTERESTS IN THE ENVIRONMENTAL IMPACTS ASSOCIATED 

SPECIFICALLY WITH FORMER MGP SITES. 

MGP sites first became the subject of national attention in 1984. At that time, many former 

MGP sites, including the Winter Haven site, were identified in a study performed for USEPA 

entitled "Survey of Tar Waste Disposal and Locations of Town Gas Producers" ("EPA 

Survey"), first published in August 1984. Relevant excerpts of the EPA Survey are attached 

as Exhibit "B." The EPA Survey constituted USEPA's "first step of a preliminary study to 

investigate the fate and potential environmental impact of by-products (such as tar) from the 

manufactured gas industry." The purpose ofthe EPA Survey was to identify the locations of 

former MGP facilities so that authorities might become aware of potential sites where 

environmental impacts may have resulted from prior gas manufacturing operations and 

practices. 

In cooperation with state and federal environmental officials, the Commission 

notified gas utilities in June 1985 of concerns raised by regulatory bodies related to possiblc 

environmental impacts of the gas manufacturing operations of former MGPs. The 

Commission advised gas utilities in Florida that it was interested in identifying former MGP 

sites in Florida and requested that the utilities provide certain information with respect to the 

known prior gas manufacturing operations conducted by the respective utilities. 
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DID THE COMPANY RESPOND TO THE COMMISSION'S JUNE 1985 LETTER 

OF INQUIRY? 

Yes. In its response, the Company identified the location of the Winter Haven MGP site. 

DID OWNERS O F  OTHER FORMER GAS MANUFACTURING FACILITIES IN 

FLORIDA RECEIVE A SIMILAR LETTER FROM THE COMMISSION WITH 

RESPECT To GAS MANUFACTURING OPERATIONS? 

Yes. The Commission's June 1985 letter of inquily was sent to all natural gas distributors in 

the state of Florida with known or suspected prior gas manufacturing operations. 

WAS THE INFORMATION RECEIVED BY THE COMMISSION IN RESPONSE 

TO ITS INQUIRY EVER PROVIDED TO OTHER REGULATORY BODIES? 

The responses to the letter of inquiry received by the Commission were later shared with thc 

Florida Department of Environmental Regulation, now known as the FDEP, the 

administrative agency charged with administering and enforcing the environmental laws and 

regulations of the State of Florida. 

WHAT WAS FDEP'S RESPONSE TO THE DISCOVERY OF FORMER MGP SITES 

IN FLORIDA? 

In September 1985, FDEP notified each of its District Managers of the locations of former 

MCPs within their Districts. Each FDEP District Manager was directed to conduct an 

investigation into the potential environmental impacts of such operations within their 

respective Districts. By letter dated March 25, 1986, a copy of which is attached as Exhibit 

"C," FDEP advised the Commission that, due to experiences with a South Florida site, FDEP 

had discovered that a "walkover" inspection of former MCP sites in Florida was not uscful in 

identifying potential environmental impacts arising from the former gas manufacturing 
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operations. In the March 25, 1986, letter, FDEP stated that the assessment of subsurface 

conditions at the South Florida site disclosed the presence of organic compounds in soil, 

sediment, and groundwater, and concluded that: 

a preliminary contamination assessment will need to 
be completed for each site. We recommend that each 
property owner prepare a Preliminary Contamination 
Assessment Plan (PCAP) to sample site soil, 
groundwater, and surface water in accordance with the 
attached guidance. This should be coordinated with 
[FDEP] in Tallahassee. 

HOW HAS THE COMPANY RESPONDED TO THE DISCOVERY OF THE 

FORMER MGI' OPERATIONS AT THE WINTER HAVEN SITE? 

I was retained as special environmental counsel in the mid 1980s to assist the Company in its 

invcstigation of potential environmental liabilities associated with the Winter Haven site. 

The Company's initial response was to dismantle and properly dispose of the former gas 

holder and its contents that was still present at the Winter Haven site in the mid 1980s. 

Following this effort, the Company executed a Consent Order with FDEP in February 1990. 

A copy of the Consent Order is attached as Exhibit "D." Pursuant to the terms and 

conditions of the Consent Order, the Company is obligated to investigate and remediate 

environmental impacts attributable to releases from the former MGP operations. 

AT PRESENT, IS THE COMPANY IN COMPLIANCE WITH ITS OBLIGATIONS 

UNDER THE CONSENT ORDER? 

Yes.  

WHAT SITE INVESTIGATION ACTIVITIES HAS THE COMPANY 

UNDERTAKEN SINCE EXECUTION OF THE CONSENT ORDER? 
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Field work at the site has included extensive soil, sediment, groundwater and surface water 

sampling. The results of these investigations are included in formal reports transmitted to 

FDEP for review and comment, the most recent of which include the Monitor Well 

Installation and Comprehensive Groundwater Sampling Event Report, October-November 

2003, dated December 3 1, 2003; the Report of Additional Delineation within Impacted 

Areas, dated August 31, 2006; and the Report of Additional Assessment Work, dated 

December 22, 2006. In addition, the Company performed an assessment of petroleum 

impacts on site associated with a release of petroleum product from an underground storage 

tank system previously located on site. The results of this investigation are presented in a 

Summary of Site Assessment Activities Report, dated July 17, 2007, and Delineation of 

Petroleum Impacts from Former Operations Report, dated April 25, 2007. 

HAS THE COMPANY IMPLEMENTED REMEDIATION AT THE SITE? 

Yes. On May 19, 2001, FDEP approved the Company’s proposal to implement air 

sparge/soil vapor extraction (“ASEVE) as a remedy for MGP-hydrocarbon impacts present 

in soil and groundwater in the northern and central portions of the site. The Company 

completed construction ofthe ASiSVE remedial system in October 2002. ASEVE is a form 

of in situ remedy that provides for soil and groundwater remediation “in ground” by 

introduction of forced air into the groundwater and extraction of vapors from the overlying 

soils. AS/SVE does not create a material disruption to the ongoing use of the site during 

implementation, which makes it an attractive remedy at sites, such as the Winter Haven site, 

where the property is continuing to be used on a daily basis. The AS/SVE remedial system 

has been in continual operation since October 2002. In addition, FDEP directed that 

impacted soils and groundwater located in the southwest portion of the site be addressed in a 
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separate remedial action plan. The Company anticipates that this area will be remediated 

following FDEP’s review and approval of the December 22, 2006 Report of Additional 

Assessment Work. 

WHAT ADDITIONAL WORK HAVE ENVIRONMENTAL REGULATORY 

AUTHORITIES REQUIRED TO BE PERFORMED AT TIIE SITE? 

FDEP directed that additional soil and sediment sampling be conducted off-site for the 

purpose of evaluating human and ecological risks associated with the off-site site soils and 

sediments. The Company’s consultants report that off-site soil and sediment assessment is 

now complete, as delineated in the December 22, 2006 Report of Additional Assessment 

Work, and that the limited sediment impacts detected off-shore do not warrant remediation. 

In addition, excavation and off-site treatment of petroleum-impacted soils related to the 

former underground petroleum storage tank system was performed at the site in April/May 

2008. A Source Removal Report confirming the removal of the petroleum contaminated 

soils was submitted to Polk County in early July 2008 and was approved by Polk County on 

July 8, 2008. The Company recently completed four post removal quarterly groundwater 

sampling events to confirm that the excavation and off-site treatment of the petroleum- 

impacted soils was successful. On June 10,2009, Polk County notified the Company that a 

minimum of two additional quarterly sampling events would be required for one ofthe wells 

to complete the Company’s post-active remediation monitoring obligation for the petroleum 

impacts. 

WHAT ADDITIONAL WORK IS LEFT TO BE DONE A T  THE WINTER HAVEN 

SITE? 
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The Company believes that contamination assessment activities have been completed at the 

site. By letter dated May 8, 2009, FDEP indicated that additional assessment may be 

warranted at several limited locations. The Company disagrees with FDEP on this issue and 

is currently planning to meet with FDEP to discuss this matter further. On the remediation 

side, in addition to the continued operation of the AS/SVE treatment system, the Company 

will be required to remediate soil and groundwater present in the southwest portion of the 

site and may be required to address, in some manner, off-site soils and sediments. 

HOW LONG WILL IT BE BEFORE REMEDIATION ACTIVITIES ARE 

COMPLETED AT THE SITE? 

The AS/SVE treatment system is currently projected to operate for a minimum of three 

additional years. It is anticipated that the impacted soil and groundwater present in the 

southwest portion of the site can be remediated within one to two years of FDEP’s approval 

of a remedial action plan for this area. The Company does not believe that remcdiation of 

off-site soils and sediments is warranted and will continue to contest any attempt by FDEP to 

require such action. Treatment of impacted groundwater immediately downgradient of the 

removal action performed in connection with remediation of impacts attributed to the former 

underground petroleum storage tank system may be required based on current groundwater 

data. Such treatment, if required, is not currently anticipated to require more than three years 

for completion. 

IiAS TIIE COMPANY MADE AN EFFORT TO CALCULATE ESTIMATED COSTS 

TO COMPLETE REMEDlATION AT THE SITE, AND, IF SO WHAT ARE TIIESE 

COSTS? 
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Yes. Based upon currently known conditions at the site, the Company has calculated the cost 

to complete soil and groundwater remediation utilizing certain assumptions. The 

assumptions have been discussed with the environmental consultant performing work at the 

Winter Haven MGP site and are believed to be reasonable in light of work that is being 

conducted at similar sites throughout Florida and the rest of the country. These assumptions 

include identification of: (i) estimated volume of impacted soils to be remediated; (ii) most 

likely soil remediation alternatives; (iii) capital costs for construction of groundwater 

treatment systems;(iv) projected operation and maintenance costs of the groundwater 

treatment systems for the life of the remediation projects; and (v) performance monitoring 

costs. Based on this analysis, the estimated cost to complete remediation of impacted soils 

and groundwater being treated by the AS/SVE treatment system is projected to be 

approximately $150,000. The estimated cost to complete an assessment of the southwest 

portion of the site and to remediate the impacted soils present at that location is projected to 

be approximately $270,000. Total costs to address all remaining environmental impacts at 

the site attributable to the former MGP (excluding off-site soils and sediments, but including 

legal fees and other consulting fees) are currently estimated to be approximately 

$600,000.00. 

DOES THIS CONCLUDE YOUR DIRECT TESTIMONY? 

Yes, it does. 
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DER CERTIFIED HAIL NO. 

BEFORE THE STATE OF FLORIDA 
DEPARTMENT OF ENVIRONMENTAL REGULATION 

STATE OF FLORTDA DEPARTMENT 1 
OF ENVIRONMENTU REDULATIRH 

\ 

IN THE OFFICE OF THE 
SOUTHWEST DISTRICT 

Complainant, i 
1 

vs . , )  
1 

CENTRAL PIORIDA GAS COMPANY, -) 
a division of Chesapeake ) 
utilities corporation ) 

1 
?.ND 1 

1 
JAMES R .  LOWE 1 

) 
Respondents. ) 

) 

OGC CASE NO; BB-1292 

SONSENT ORDER 

This Consent Order is made and entered into between the STATE 

OF FLORIDA DEPARTMENT OF EWIRDNXENTAL REGULATION ("Department") , 
CENTRAL FWRIDA GAS COMPANY, a division of Chesapeake Utilities 

Corporation, and JAHES R. WWE ("Respondentsa). The Department 

rinds and the parties agree: 

1. The Department is the administrative agency of the State 

of Florida vhich has the authority to administer and enforce the 

provisions of :Chapter 403, Florida Statutes ("F.S."), and rules 

promulgated thereunder, Florida Administrative code ( " F . A . C .  " )  

chapter 17. , The Department has  jurisdiction over tbs matters 

addre-sed in this Consent Order. 

1028 17907.2 
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2 .  Respondent, c e n t r a l  F lor ida  Gas Company, is a d i v i s i o n  

of Chesapeake U t i l i t i e s  corporat ion,  a Delaware corpora t ion ,  and 

is a person  w i t h i n  t h e  meaning of s e c t i o n s  403.031(5) and 

4 0 3 . 7 0 3 ( 3 ) ,  F.S .  

3. Respondent, James R. Lowe, is  a r e s i d e n t  of Winter 

Yaven, F lor ida ,  and is a person .within t h e  meaning of Sect ions  

403.031(5) and 4 0 3 . 7 0 3 ( 3 ) ,  F.S. James R. Lcwe is a p a r t y  t o  t h i s  

cbnsent: Order for  t h e  l imi t ed  purpose of providing Respondent, 

C e n t r a l  F l o r i d a  Gas Company, access t o  t he  Lowe P a r c e l  (a5 

d e s c r i b e d  below) for the  purpose  of complying w i t h  Cent ra l  

F lo r ida  Gas Company's ob l iga t ions  hereunder, and t o  reoe ive  t h e  

b e n e f i t  of the r e l ease  provided by Paragraph 22 below. 

4. Respondent, c e n t r a l  F lor ida  G a S  company, is t h e  O w n e r  of 

a parcel of real estate loca ted  a t  ,1705 Seventh S t r e e t ,  S.W., 

Winter Haven, F lor ida  ("CFG Parce l" ) .  Respondent, James R. Lowe. 

is t h e  owner of a pa rce l  of r e a l  e s t a t e  loca ted  ad jacent  t o  t h e  

CFG Parcel ,  which a t  one t ime was owned by Respondent; Cent ra l  

F lor ida  G a s  Company ("Lowe Parcel"). The CFG Parce l  and Lowe 

Parce l  are h e r e i n a f t e r  j o i n t l y  r e f e r r e d  t o  a s  t h e  Fac i l i t y .  The 

F a c i l i t y  is  f u r t h e r  descr ibed as loca ted  i n  Seot ion 32, Township 

28 South, Range 26 East. 

5 .  P r i o r  t o  1953, Respondent, Central  F lor ida  G a s  Company, 

conducted a &a1 gas manufacturing opera t ion  a t  t h e  F a c i l i t y .  

The c o a l  g a s  ' m a n u f a c t u r i n g  p r o c e s s  was c e a s e d  i n  1953. 

Aboveground hwlding t anks  w e r e  dismantled i n  1986.. 

IO28 17907.2 

-2- 
02 



6. Coal tar by-products were generated by Respondent, 

Central Florida Gas Company, through its past coal gas 

mcnufacturing operations. xespondent, Central Florida Ga5 

company, aaintains that its past coal gas manufacturing operation 

was not a coking operation. The parties agree that wastes 

generated by Respondent, Central Florida Gas Company, if they 

were not generated by a coking.operation,, are not listed 

hazardopn. wastes, specifically KO87 ("decanter tank tat, sludge 

from coking operations"), pursuant to Chapter 40, Code of Federal 

Regulations P a e  261 (40 CFR 261). 

7. The major constituents of concern with respect to coal 

tar by-products, as evidenced by results o f  studies conducted at 

other former coal gas manufacturing sites throughout the country, 

include, but are not limited to, polynuclear aromatic 

hydrocarbons, phenolic compounds, heavy metals, and cyanide. 

8 .  Respondentf deny that any actual or threatened releases 

requiring removal o remedial action are occurring or have 

occurred at the F tidy, and deny any liability for any 

activities at, or circumstances presented at or by, conditions at 

the, F&&ttd However, in order to avoid difficult, prolonged, 

and complicated litigation regarding these issues, the parties 

recognize that the public interest is best served by this 

voluntary agrkement to determine whether soil or groundvater 

quality impacts have occurred at the FrLlilit{as a result of the 

prior manufacturM; operations. 

.i. ,'. 

._ , .+.. 

* .,+;'*I 

. r;; . !k, 
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9 .  This ConhentOrder shall not be considered an admission 

by Respondent$ of any violation of or liability under any 

applicable federal, state or local laws and regulations or under 

any federal or state common law, nor shall it be used as evidence 

in any administrative proceeding or proceeding at law, except an 

action involving the terms or implementation of this Order, or a6 

ethervise provided herein. 

' (. 

10. -Respondents submitted a Contamination Assessment Plan 

("CAP") to the Department on Deoember 6, 1988, for review and 

approval. 

11. A site specific Quality Assurance Project Plan ("QAPP") 

was submitted to the Department on December 6, 1988,'-for review 

and approval. 

12. The Department has reviewed the QAPP, and finds that it 

adequately meets the necessary objectives of a guality assurance 

project plan. Department approval of the QAPP va5 issued on 

August 31, 1989. 

THEREFORE, having reached a resolution of this matter 

pursuant to F.A.C. Rule 1 7 - 1 0 3 . 1 1 0 ( 3 ) ,  Respondents and the 

Department mutually agree and it is 

ORDERED: 

13. Respondent, Central Florida Gas Company, shall implement 

the correctivri -actions as set forth in the document entitled 

18Corrective Actions Lor Ground Water Contamination Cases," 

attached hereto 'as Exhtbit.'I, uithin the time frames set forth 

therein. . . . .  

102817907.2 
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14. Respondent Central Florida Gas Company's obligation to 

implement the corrective actions set forth in Exhibit I shall be 

limited to conditions present on or Under the CFG Parcel and to 

off-site conditions resulting soley from the acts Of Respondent 

Central Florida Gas Company as a result of its ownership or use 

of the CPG Parcel. Respondent shall have the burden of 

establishing that the off-site conditions do not result solely . 
from the acts of Respondent Central Florida Gas Company. 

15. Respondents w i v e  their right to an administrative 

hearing on the terms and conditions o f  this Consent order under 

section 120.57, F.S., and their right to appeal this Consent 

order pursuant to Section 120.68, P.S., excegt as herein 

provided. 

16. With regard to any final agency action made or taken by 

the Department pursuant to this Consent Order, Respondents may 

request an informal conference to resolve the disputed final 

agency action within ten (lo) days from the final agency action. 

The Department may grant or deny such request. NO agency aCti@n 

will be final for the purposes of invoking the jurisdiction of 

Section 120.57, P.S., until such time a5 the Department notifies 

the Respondents in writing that the informal Conference has been 

completed or that the request for informal conference has been 

denied. If the parties cannot resolve the disputed final agency 

action in this manner, Respondents may file a petition for a 

formal or informal administrative proceeding if they contest t h e  

aforementioned determination, pursuant to Sectian 120.57, F.S.. 

10281 7907.2 
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and F.A.C. Chapters 17-103 and 28-5. The petition must conform 

with the requirements of P.A.C. Rule 28-5.201, and must be 

received by the Department's Office of General Counsel, 2600 

Blair Stone Road, Tallahassee, Florida 32399-2400, within 

fourteen (14) days of receipt of the notice. Failure to file a 

petition within this time period shall constitute a waiver by 

Respondents of their right to request an administrative 

proceed-ing under Section 120.57, P.S. The Department's 

determination, upon expiration of the fourteen ( 1 4 )  day time 

period if no petition is filed, or the Department's Final Order 

as a result of the filing of a petition, shall be incorporated by 

reference into this consent Order and made a part of it. All 

other aspects of the Consent Order shall remain in full force and 

effect at all times. If Respondents seek an administrative 

proceeding pursuant to this paragraph, the Department may file 

suit against Respondents in lieu of or in addition to holding the 

administrative proceeding to obtain judicial resolution of all 

the i s s u e s  unresolved at the time of the request for 

administrative proceeding. In the event that the Department 

files such suit pursuant to this paragraph, Rekpndents resene 

all of their rights and defenses to challenge or respond to such 

suit as is appropriate. 

17. Respondent, Central Florida Gas Company, shall publish, 

at its expense, the following notice within fourteen (14) days of 

the effective date of this Consent Order, in the legal 

advertising section of a newspaper of general circulation in Polk 

1028 17901.2 
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County. Respondent, Central Florida Gas company, shall provide 

proof o f  publication to the Department within twenty-one (21) 

days of the effective data of this consent Order. 

State of Florida DeDartment of Rem- 
&?%&e of Proaased Auencv A c t i m  

If a petition if f i l e d ,  the administrative hearing 
process is designed t o  formulate agency action. 
Awordingly., the Department's final action may be 
different from the proposed agency action. Persons 
whose substantial interests w i l l  be affected by any 
decision of  the Department have the right to intervene 
in the proceeding. A petition fo r  intervention must be 
filed pursuant to node1 Rule 2 8 - 5 . 2 0 7 ,  Florida 
Administrative Code, at least five (5) days before the 
final hearing and be filed w i t h  the Hearing Officer if 

-1 - 
Dl 
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one has been assigned at the Division of Administrative 
Hearings, Department of Administration, 2009 Apalachee 
Parkway, Tallahassee, Flor'ida 32399-1550. If no Hearing 
officer has been assigned, the petition is to be filed 
with the Department's office of General Counsel, 2600 
Blair Stone Road, Tallahassee, Florida 32399-2400. 
Failure to petition to intervene within the allowed time 
frame constitutes a waiver of any right such person has 
to .an administrative determination (hearing') under 
Section 120.57, Florida statutes. 

18. Respondent, James R. Lowe, shall allow authorized 

representatives of Respondent, Central Florida Gas Company, 

access to the Lowe Parcel for the purpose of conducting the scope 

of work specified in the CAP, and for otherwise enabling 

Respondent, central Florida Gas Company, to perform its 

obligations under this Consent Order. 

- 

19. Respondent, James R. Lowe, shall allow authorized 

representatives of tha Department access to the M w e  Parcel at 

reasonable times f o r  the purpose of determining compliance with 

this Consent order, and the rules and regulations of the 

Department. 

20.  

.. - ... -. - 

Entry of this Consent order does not relieve Respondents 

of the obligation to comply with applicable federal, state or 

local laws, regulations or ordinances. 
- .  

21. The Department hereby expressly reserves the right to 

initiate appropriate legal action to prevent or prohibit future 

violations oi i  .applicable statutes, or the rules prormulgated 

thereunder not covered by the terms o f  this consent Order. 

22. The,Department, f o r  and in consideration of the COPplete 

and timely p&formance by Respondents of the obligations. aqreed 

-8- 
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to in this Consent Order, hereby waives its right to seek 

judicial imposition of damages, civil or criminal penalties, as 

well as its right to recover legal and/or administrative costs 

incurred by the state of Florida concerning the issues involved 

in this Consent Order. 

23. Nothing contained herein shall affect any right, claim 

or.ccurse of action that Respondents may have against each other 

or against parties not subject to this Consent Order. 

24. The terms and conditions set forth. in this Consent Order 

may be enforced in a court of competent jurisdiction pursuant to 

Sections 120.69 and 403.121, F.S. 

25. Nothing herein shall be construed to limit the authority 

of the Department to undertake any action against the Respondents 

in response to or to recover the costs of responding to 

conditions at or from the site which may present an imminent 

hazard to public health, welfare, or the environment if: 

A. The conditions were previously unknown to or undetected 

by the Department; 

B, The conditions result from the implementation of the 

requirement6 of this Consent order: 

C. other previously unknown facts arise or are discovered 

after entry of this Consent Order. 

26 A l l  reports, plana, and data required by this Consent 

Order are to be submitted in triplicate to the Department and 

should be sent to the Enfcrcement Nanager, Department of 

Environmental Regulation, 4520 oak Fair Blvd., Tampa, Florida 

37610-7347.  

-9- 
D9 

102817907.2 
D9 



Exhibit NO.___(WLP.I) 
Docket No. 090125-GU 
Page 24 of48 

27. All written determinations or other submittals required 

by this Consent Order to be submitted by the Department to 

Respondents shall be sent to William L. Pence, Akerman, 

Senterfitt 6 Eidson, P. 0. Box 231, Orlando, Florida 32802-0231, 

counsel for Respondents. 

28. No modification of the terns and conditions of this 

Consent Order shall be effective until reduced to writing and 

executed by both Respondents and the Department. 

2 9 .  This consent Order is the final agency action of the 

Department pursuant to Section 120.69, F.S., and F.&,C. Rule 

17-103.110(3), and it is final and effective on the date filed 

with the clerk of the Department unless a Petition f o r  

Administrative Hearing is filed in acoordance w i t h  Chapter 120, 

F.S. Upon the timely filing of a petition this Consent Order 

will not be effective until further order of the Department. 

FOR THE RESWNDENTS: 

-10- 
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DONE AND ORDERED, this I T day of . 1390, at 
Tampa, Hillsborouqh County, Florida 

STATE OF FLORIDA DEPARTMENT 

I 

Richard D. Gacrity, P21.D. 
Deputy Assistant Secretary 
Southwest Florida District 
4520 Oak Fair Boulevard . . ~ ~  ~~ ~~ ~~ 

Tampa, Florida 33610-7347 

FILING AND ACKNOWLEDGMIENT 

FILED, on this date, pursuant to slZO.52, 
Florida Statutes, with the designated Depart- 
ment Clerk, receipt of which is hereby 
acknowledged. 

Copies Furnished to: 

Office of General Counsel 
Department of Environmental Regulation 
Twin Towers Office Building 
2600 Blair Stone Road 
Tallahassee, Florida 32301 

William L. Pence, Esq. 
Akerman, Senterfitt h Eidson 
Post Office Box 231 
Orlando, Florida 32802-0231 
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1. Within KO days of the effective date of the Order 

incorporating these contamination assessment actions, Respondent 

shall submit to the Department a'detailed witten Contamination 

Assessment Plan ("CAP'). If the Respondent ha6 oonducted a 

Preliminary Contamination Rssessment, the Respondant shall s u b m i t  

to the Department a detailed witten CAP within 60 days of 

receipt o f  notice from the Department that a CAP is required. 

The purpose of the CAP shall be to propose methods fo r  collection 

of information necessary to meet the objectives of the 

contamination assessment. 

A .  The objectives of the Contamination Assessment shall 

be to: 

(1) Establish the  aerial and vertical extent of 

soil, sediment, surface water and ground water contamination: 

( 2 )  Determine or confirm the contaminant source(s1 ; 

mechanisms of contaminant transport; rate end direction of 

contaminant movement in We air, soils, surface water and ground 

water; and rate and direotion o f  ground water flow: 

' 7 3 )  Provide a complete characterization of the 

contamination plume (STI 
' . (I) Determine whether interim remedial measures are 

necessary to abate any imminent hazard1 

1028 17907.2 
D12 



(5 )  Determine t h e  amount of product l o s t ,  and t h e  

t i m e  per iod over which it was l o s t  (if app l i cab le ) ;  

( 6 )  IC leaking s torage  t anks  may be the  source or 
the contamination, determine the s t r u c t u r a l  i n t e g r i t y  Of a l l  

aboveground and underground s torage  systems ( including i n t e g r a l  

piping)  which exist  a t  the site ( i f  a p p l i c a b l s ) ;  

(7 )  Establ ish the v e r t i c a l  and hor izonta l  ex ten t  oe 

free product (if appl icable)!  

( 8 )  Describe pe r t inen t  geo log ic  and hydrogeologic 

c h a r a c t e r i s t i c s  of a f fec ted  and p o t e n t i a l l y  a f fec ted  

hydrogeologic zones: 

( 9 )  Describe geologic and hydrogeologic 

c h a r a c t e r i s t i c s  of t he  site which inf luence  migration and 

t r anspor t  of contaminants; and 

(lo) Provide a s i t e  h i s t o r y  including descr ip t ion  of 

f a c i l i t y  operat ions,  a s  applicable. 

8 .  The CAP s h a l l  spec i fy  tasks, which are necessary t o  

achieve the objec t ives  described i n  subparagraph l .A.  above. The 

ULP s h a l l  include a reasonable t i m e  schedule f o r  completing each 

t a sk .  The t a sks  may include, b u t  a r e  not  l imi ted  t o  the  

following: 

(1) Use of piezometers o r  wells to-determine t h e  

hor izonta l  a)ld v e r t i c a l  d i rec t ions  of t h e  ground watgr flow: 

( 2 )  Use of electromagnetic conduct ivi ty  (a) ana 

o the r  geophysical methods or vapor ana lyzers  t o  t ea se  ex ten t  of 

ground water contamination; 

1028 I7V07.2 
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( 3 )  Use of fracture trace analysis to discover 

linear  ones in which discrete flow could take Place; 

( 4 )  Use of well points or monitoring wells.to 

sample ground Water in affected areas and to determine the 

vertical and horizdntal extent or the ground vater plume; 

' (3) Sampling or public and private UellSi 

(6 )  

( 7 )  

( 8 )  

Sampling or surface water and sediments;. 

sampling of a i r  for airborne contaminants; 

Analysis or soils and drum and tank residues, 
-. 

for hazardous waste determination and contaminant . .  

characterizationi 

(e) Use oI geophysical equipment such as vapor 

analyzers, magnetometers, ground penetrating radar, or metal 

detectcrs to detect tanks, lines, etci 

(IO) Determination of the horizontal and vertical 

extent of soil contamination; 

(11) Use or soil end well borings to determine 

pertinent site-specific, geologic and hydrcgeologic 

characteristics of affected and potentially affected 

hydrogeologic zones such as .aqulters ,  confining beds, and 

unsaturated zones; and 

(12) Use of geophysical methods, pump tests and slug 

tests to determine geologic and hydrogeologic characteristics o f  

affected and potentially alfected hydrogeologic zones. 

10281 7907.2 
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c. The CAP shall provide detailed information as to how 

proposed tasks are to be carried out. 

applicable, the iolloving information: 

The CAP shall include, as 

(1) 

their placement; 

(2) 

Proposed sampling locations and rationale for 

A description of methods and equipment to be 

used to identify and quantify soil or sediment Contamination: 

(3) 

(4) 'Parameters to be analyzed ?or analytichl ' . ' 

A description of water sampling methods; 

methods to be used, and detection limits of these methods; 

( 5 )  Proposed piezometers and well construction 

details including methods and materials, well installation depths 

and screened interrals, well development procedures; 

( 6 )  A description of methods proposed to determine 

aquifer properties [e.g., pump tests, slug tests, permeability 

tests, computer mode1ing)i 

( 7 )  

for the project: 

( 8 )  

A description of'geaphysical methods proposed 

Details of any other assessment methodology 

proposed for the site: 

( 9 )  A descripti.on p f , a n y  survey to identify and 

Sample public or private vells which are or may be affected by 

the contaminabt plume; . .  

(10) A description of the regional geology and 

hydrogeology cf the area surrounding the site! 
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(11) A descr ip t ion  o f  s i te  f e a t u r e s  (both n a t u r a l  

and man-made) pe r t inen t  t o  t h e  assessment? 

( l a )  A desc r ip t ion  of methods and equipment t o  be 

used t o  determine the  s i te  s p e c i f i c  geology and hydrogeology; and 

(13) Details,  including d i s p o s a l  o r  t reatment  

methods, of any immediate remedial a c t i o n s  proposed for t h e  s i t e  

such as  product recovery, soil removal o r  treatment. 

. D. me CAP s h a l l  conta in  as a sepa ra t e  document a 

Qual i ty  Assurance P ro jec t  Plan ("QAPP");. .vhich s h a l l '  apply. t p  all: 

sampling and ana lys i s ,  r a w i r e d  by t h i s  Consent order. The QAPP 

s h a l l  be prepared i n  accordance v i t h  t h e  requirements s e t  forth 

i n  t h e  document t i t l e d  "DER Guidel ines  for Preparing Q u a l i t y  

Assurance Plans, DER-QA-ODl/BS, January 30, 1986.'' A copy Of t h e  

doNment is ava i lab le  upon reques t  from t h e  Department. A QAPP 

is required for a l l  persons c o l l e c t i n g  o r  analyzing samples. 

Department reserves t h e  r i g h t  t o  r e j e o t  a l l  r e su l t6  generated by 

Respondent p r io r  t o  QAPP approval or which are not i n  accordance 

wi th  the  Department approved QAPP. 

The 

2. The Department s h a l l  review t h e  U P  and provide the  

Respondent with a w r i t t e n  response t o  the  proposal. Any a c t i o n  

t a k e n  by Respondent v i t h  regard t o  t h e  implementation of t h e  CAP 

p r i o r  t o  t h e  Respondent receiving w r i t t e n  no t i f i ca t ion  from t he  

Department t h a t  t he  CAP has  been approved8haXl' be a't 

Respondent's risk. 

. - -  
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3. In the event that additional information i s  necessary 

for the Department to evaluate the CAP, the Department shall make 

a witten request to the Respondent Por the information, and 

within 20 days from receipt of said request, Respondent shall 

provide a l l  requested infomation in writing to the Department 

unless the requested infomation requires additional field work 

in which case the Respondent shall submit to the Department 

within.14 'days of receipt ot Said request, a written schedule .f.or 

completing the field work needed to provide the requested . - ~  . .- 

information. 

4 .  In the event that the Department determines that the CAP 

submitted by Respondent does not adequately address the 

objectives of the Contamination Assessment as Set forth in 

subparagraph 1.A.  above, the Department will notify the 

Respondent in writing of the CAP'S deficiencies. Respondent 

shall then have 30 days from the Department's notification to 

submit a modified CAP addressing the deficiencies noted by.the 

Department. 

5 .  If the Department determines upon review of the 

resubmitted CAP that the CAP .till does not adequately address 

the objectives 02 the CAP as set forth in Subparagraph 1 . A .  

above, the Department, at its option, may choose .either.to:_. . . 

A. Draft speciqic .modifications to.the CAP and notify 

Respondent in writing that the Department's modification 6hall be 

incorporated in the C A P i  or 

IO28 17907.2 

6 
D17 

D17 



ExhibitNo___(WLP-I) 
Docket No 090125-GU 
Page 32 of48 

8. Notify Respondent in writing that Respondent has 

failed to comply vith paragraph Pour above, in which case the 

Department may do any or all of the Kollowing: 

to enforce compliance vith the order, file suit to recover 

damages and civil penalties, or complete the corrective actions 

outlined herein and recover the costs of completion from 

Respondent. 

6 . .  

take legal action 

once a CAP has been approved by the Department, it shall 
become effective and made a part..oF t h i s  Order and shall be: .. - 
implemented within ten days of the Department's Vritten 

notification to Respondent that the CAP has been approved. 

CAP shall incorporate all required modifications to the proposed 

CAP.identitied by the Depaement. Within 10 working days OK  

completion of the CAP tasks, Respondent shall provide mitten 

notice to the Department that the CAP tasks have been completed. 

The 

7 .  Within 4 5  days 02 completion of the tasks in the CAP,  

Respondent shall submit a written Contamination Assessment. Report 

("CAR") to the Department. The CAR shall: 

A. sumarize all tasks vhich were implemented pursuant 

to the CAP: and 

B. Specify results and conclusions regarding the 

Contamination Assessment objectives outlined in subparagraph I.A. 

8 .  TheJJepartment shall -reviev-the.'.CAR.and-deferm~ne-- . ' 

whether it has adequately met the objectives speciried' in 

Subparagraph 1.A'. In'the event that additional inio.matiop is 

7 
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necessary t o  evaluate  the CAR, t h e  Department s h a l l  make a 

w r i t t e n  reques t  t o  t h e  Respondent f o r  t h e  information. 

days of r e c e i p t  of sa id  request, Respondent s h a l l  provide all 

requested information unless  t h e  reques ted  information requi res  

a d d i t i o n a l  f i e l d  Vork i n  which case  t h e  Respondent s h a l l  s u b m i t ,  

w i th in  14 days o f  s a i d  request, t o  t h e  Department a reasonable 

w r i t t e n  schedule f o r  completing the f i e l d  work needed t o  provide 

t h e  requestad information. The Department Shal l  provide w r i t t e n  

approval  of the CAR once a l l  of t h e  CAP ob jec t ives  and t a sks  have 

been s a t i s f a c t o r i l y  completed. 

Within 2 0  

9. The Depa-ant, a t  its opt ion ,  may determine from reviev  

of the  c h ~  and o ther  re levant  information,  t h e  S i t e  

Rehab i l i t a t ion  Levels (SRLs) t o  which the contamination s h a l l  be 

remediated or may require t h e  Respondent t o  implement t h e  risk 

assessment process  t o  develop such SRLs for the s i t e .  

f o r  v a t e r  8s determined by the Department s h a l l  be based on 

chap te r  17-1, F.A.C. standards and the Department's numerical 

i n t e r p r e t a t i o n  of the Chapter 17-3, F.A.C. minimum c r i t e r i a .  The 

Department may a l so  require  t h a t  a risk assessment be completed 

t o  de f ine  5- for soils o r  sediments t h a t  a r e  s u f f i c i e n t l y  

contaminated t o  present a risk t o  t h e  p u b l i c  hea l tb ,  t h e  

environment or t he  public welfare. I r  t h e  Department does choose 

t o  provide S R p i  t o  t he  Respondent and does not  choose t o  requize 

a r i s k  assessment and the Respondent ag rees  t o  remediate the  s i t e  

t o  those  S A W ,  t he  Respondent s h a l l  implement t h e  Feas ib i l l t y -  

The SRLs 
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s tudy ,  i p  required by t h e  Depaetment as set forth i n  paragraph 

13, 

paragraph 18. 

o r  s u b m i t  the Remedial Action Plan (IIAP) a s  set f o r t h  i n  

10. After  completion and Department approval of the CAR, t h e  

Respondent s h a l l  prepare and s u b m i t  t o  t h e  Department a Risk 

~ s e s s m e n t / J u s t i i i c a t i o n  (W) i f  the Department r equ i r e s  the 

task,  o r  if the Respondent wishes t o  develop SRL6 Other than  

those  gctermined by the Department or  if t h e  Respondent in tends  

t o  j u s t i f y  a no-action proposal f o r  t h e  site. 

includes a r i s k  assessment and a d e t a i l e d  j u s t i f i c a t i o n  of any 

a l t e r n a t i v e  SRLS o r  no ac t ion  proposal s h a l l  be submitted within 

90 aays from r e c e i p t  of the Department's wr i t t en  approval of t he  

CAR and determination of t h e  SRL6 foe t h e  site, o r  wi th in  90 days 

oc  t h e  Department's wr i t t en  approval of t h e  CAR and n o t i c e  t h a t  a 

Rw is required,  o r  within 90 days of t h e  Department's w r i t t e n  

approval of t he  CAR. 

Department, t h e  sub lec t  document s h a l l  address t h e  following t a s k  

elements, drvided i n t o  the following f i v e  major headings: 

- 
The RAJ which 

Unless otherwise approved by t h e  

A. Exposure Assessment - The purpose Of the Exposure 

Assessment is to i den t i fy  routes by which receptors  may be 

exposed t o  contaminants and t o  determine contaminant l e v e l s  t o  

which receptors  may be exposed. The Exposure Agreement should: 

:(1) Identify-the-contaminants found a t  tlie s i t e  and 

t h e i r  concentrat ions a s  well as t h e i r  ex ten t  and loca t ions ;  

IO28 17907.2 
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( 2 )  Identify possible transport pathwaysr 

( 3 1  Identify potential exposure routes. 

(4) Identify potential receptors for each exposure 

route: and 

(5) Estimate or calculate expected contaminant 

levels to vhich actual or potential receptors may be exposed. 

B. Toxicity Assessment - The purpose of the Toxicity 
Assessment is to define the applicable human health and 

environmental criteria for contaminants found at the site, The 

criteria should be defined fo r  all potentia1.exposure routes 

identified in the Exposuts Assessment. DER standards shall be 

the criteria for  consultants and exposure routes to vhich the 
standards apply. Criteria for constituents and exposure routes 

far which DER standards are not established shall be based upon 

criteria such as Recommended Maximum contaminant Levels (RMCLs), 

Maximum Contaminant Levels, Average Daily Intake values (ADIS), 

Unit Cancer Risk values (UCRs), organoleptic threshold levels, 

Ambient Water Quality Criteria for Protection of Human Health and 

f o r  Protection of Aquatic Life, and other relevant criteria as 

applicable. If there are no appropriate criteria available for 

the contaminants and exposure routes of concern, or the criteria 

are in an inappropriate format, the Respondent shall develop t h e  

criteria uaieg equations and current scienti%ic literature 

acceptable to toxicological experts. Criteria for the following 

exposure routes shall be defined or developed as applicable: 

10 
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(1) Potable water exposure route - develop Criteria 
far ingestion, dermal contact, inhalation of vapors and mists, 

utilizing applicable health criteria such a5 Recommended Maximum 

contaminant Level (RMCLS), Maximum levels, Average Daily Intake 

value5 (ADIs), Unit center R i 6 k  value5 (UCRs) ,  organoleptic 

threshold levels, and other relevant criteria a5 applicable. 

Non-potable domestic water usage exposure route ( 2 )  

- develop criteria for demal Cantact, inhalation of vapor5 and 
mists, ingestion of food crops Irrigated with such water, l a m  

watering, ingestion by pets and livestock, and other related 

exposure. 

( 3 )  Soil exposure route - develop criteria for 
ingestion, dermal contaot, inhalation, ingestion by humans or 

animals of Food crops grown in contaminated sofls. 

( 4 )  Non potable surface water exposure - develop 
criteria for prevention of adverse effects on humn health (e.g. 

dermal contaot ef!ects on humans utilizing the resource for 

recreational purposes) or the enviroment (e.g. toxic effects of 

the contamihants on aquatic or marine biota, bio-accumulative 
effects in the food chain, other adverse effects that may affect 

the designated USE of the resource as well as the associated 
biota). . -. 

: ( 5 )  Air exposure m u t e  - develop criteria for 
exposure to the contaminants i n  their unafiected state. 

102817907.2 
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c .  Risk Characterization - The purpose of the Risk 
characterization -is to utilize the results Of the Exposure 

Assessment and the Toxicity Assessment to Characterize cumulative 

risks to the affected population and the environment from 

contaminants found at the site. 

presently found at the site, a r i s k  and impact evaluation vi11 be 

performed which considers, but is not limited'to: 

Based on contaminant levels 

(1) Risks to human health and safety from the 

contamination including: 

(a) carcinogenic risk, and 

(b) non-carcinogenic r i s k .  

Effects on the public welfare of exposure to ( 2 )  

the contaminaticn which may include but not be limited to adverse 

affects on actually and potentially used water resources. 

( 3 )  Environmental risks in areas vhich are or will 

be Ultimately affected by the contamination including; 

(a) other aquifers; 

(b) surface waters; 

(c) wetlands! 

(d) sensitive wildlife habitats; and 

(e) sensitive areas including, but not limited 

to, National Parks. National Wildlife Refuges, National Forests, 

state Parks,' State RecrdatiD~'Area~;.Stnte Preserves. -: 8 . .  -:. :. ' ..:: 

D. Justification for alternative Site Reh,abilitation 

Levels. {SRLs) or no action proposal. The purpose ofi this .section 

12 
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is to provide justification on a case-by-case basis f o r  a no 

action proposal or for alternative sRLs that vary from Chapter 

17-3, F.A.C. standards and minimum, criteria tor Erom any SRLs 

determined by the Department at which remedial action shall be 

deed completed. Factors to be evaluated shall be, at a minimum: 

(1) The present and future uses of the affected 

aquifer and adjacent surface waters with particular consideration 

of the probability that the contamination is substantially 

affecting o r  will migrate to and substantially affect a public or 

private source of potable water: 

( 2 )  Potential for  further degradation of the 

affected aquifer or degradation of other connected aquifers: 

13) The technical Eeasibility of achieving the SRLs 

based on a review of reasonably available technology: 

(4) Indivrdual site characteristics, including 

natural rehabilitative processes: and 

( 5 )  The results of the r i s k  a5sessment. Applicable 

contaminant transport models must be employed to document that 

human health and environment risks Erom alternative and less 

stringent SRLs are acceptable. 

11. The Department shall review the Risk Assessment/ 

Justification document and detemine whether it has adequately 

addressed the,risk assessment task elements. the Department 

shall review the justification section and deternine whether the 

Department approves o r  disapproves the alternative SRIS or the no 

action proposal. 
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12. In the event that additional information is necessary to 

evaluate any portion of the R i s k  Assessment/Justification 

d o m e n t ,  the Department shall make a written request and 

Respondent shall provide all requested infOnUatiOn within 20 days 

of receipt o f  said request. 

the no action proposal of the alternative SRLS. the Respondent 

shall use the SRLs as determined by the Department. 

Department and Respondent agree to the remediation levels, either 

the SRLs determined by the Department or the alternative SRLS, 

the Respondent shall implement the Fsasibility Study, if required 

by the  Department as set f o r t h  in paragraph 13, or submit the 

Remedial Action Plan (RAP) as set forth in paragraph In .  

If the Department does not approve 

X i  the 

13. The Department shall also determine from review of the 

CAR and other relevant information whether t h e  Respondent should 

prepare and submit a Feasibility Study (FS) to the Department. 

The FS will be required i n  complex cases to evaluate technologies 

and remedial alternatives, particularly if multiple contaminant 

classes are represented or multiple media are contaminated. 

pu-ose of the FS is to evaluate remedial technologies and 

remedial alternatives Ln order to identify the most 

environmentally sound and effective remedial action to achieve 

clean up of the site to SRLs or aLlternative SRLs (if approved). 

The FS shall pe completed within 60 days of written notice that a 

FS is required, unless the Respondent plans to submit a RAJ 

pursuant to paragraph 10. The FS shall include the folloving 

tasks: 

The 

I028 17907.2 
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( A )  Identify and review pertinent treatment, 

contaminant, removal and disposal technologies i 

(8) Soreen technologies to determine the most 

appropriate technolcgies: 

(C) Review and eelaot potential remedial alternatives 

using the following criteria: 

(1) 

(2) -. implementability; 

long and short term environmental effects; 

(31 capital coitsi'-"--." .. . 

(4) operation and maintenance costs: 

(5) operation ahd maintenance requirements: 

(6) reliability; 

(7) feasibility; 

( 6 )  time required to achieve clean-up: and 

(9) potential legal barriers to implementation o f  

any of the alternatives. 

(I)) Identify M e  need for and conduct pilot tests or 

bench tests to evaluate alternatives, if necessary; 

(E) Sel.ect the most appropriate remedial alternative: 

(F) Develop soil cleanup criteria 6uch that the 

contaminated soils will not produce a leachate which contains 

cnntaminants in excess ot.the SRLs or alternative SRLs (if ' - 
approved). .: . 

14. w i t h i n  45 days of oompleting the FS. Respondent shall 

submit an FS Report to the Department. The FS Report shall: 

IO28 17907.2 

15 
D26 

D26 



A.  Summarize all FS task results; and 

8 .  Propose a conceptual remedial action plan based on 

the selection process carried out i n  the FS. 

15. The Department shall reviev t h e  FS Report for adequacy 

and shall determine whether the Department agrees with the 

propobed remedial action. In the event that additional 

information is necessary to evaluate the FS report, the 

Department shall make a written request and Respondent shall 

provide all requested intormation within 2 0  days of receipt of 

said request. 

16. If the ~epartment does not approve of the proposed 

remedial action, the Department will notify the Respondent in 

writing of the determination. The Respondent shall then have 20 

days from the Department's notification to resubmit a proposed 

alternate remedial action. 

17. If the Department deternines upon review o f  the 

resubmitted remedial action proposal that it does not agrees with 

the proposal, the Department at its option, may choose to either: 

A.  Choose a remedial action alternative Cor the 

Respondent to carry out1 or 

8 .  Notify the Respondent that Respondent has failed to 

comply with paragraph 15 above, in which case t h e  Department may 

do any or al1io.r the rollowingr take legal action to enforce . 
compliance with the order, fils suit to recover damages and civil 

penalties, or complete the corrective actions outlined herein and 

. 'recover the costs of completion from Respondent. 

1 6  
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1 8 .  within 45 days of receipt of *itten notice frcm the 

Department, Respondent shall subm1t:to the Department a detailed 

Remedial Action Plan ("RAP"). 

by a registered professional engineer in accordance with Chapter 

471, Florida Statutes. The objective of the remedial acticn 

shall be to.achieve the clean up of the contaminated areas to the 

sw o r  the approved alternative SRM. The RAP shall include: 

The RAP shall be signed and sealed 

, A. Rationale for the remedial acticn proposed which 

shall include at a minlmUnI: 

(1) Result5 from any pilot studies.or bench tests; 

(2) Evaluation results .Cor the proposed remedial 

alternative based on the folloVinq criteria: 

a. long and short term environmental impacts: 

b. implementability, which may include, but 

not be limited tc, ease of  construction, site access, and 

necessity Cor permits: 

c. opention and maintenance requirements; 

d. reliability: 

e. feasibility; and 

f .  costs. 

(3) Soil cleanup criteria such that the 

contaminated so i l s  will not produce a leachate which contains 

sontaminants.jn @xcess of State Water Quality Statidards or-.-' - -  
minimum criteria established in 17-3, F.A.C. 
Subparagraph' A requirements can be omitted if a Feasibility Study 

vas requlred'and approved by the Department. 

102817907.2 
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8 .  Design and construction details and specifications 

for the remedial alternative Selected: 

c. Operational details of the remedial action including 

the disposition of any effluent, expected contaminant 
ooncentrations in the effluent, an efLluent sampling schedule i f  

treated ground w8ter is beinq discharged to ground water or to 

surface waters, and the expected concentrations and quantities of 

any contaminants discharged into the alr as a rCSUlt Of remedial 

action; 

D. A separate QAPP document? 

E. Details of the treatment or disposition of any 

contaminated soils or sediments; 

P. Proposed methodclogy including post remedial action 

ground water nonitoring as applicable for evaluation of the  site 

status after the remedial aotion is complete to Verify 

accomplishment of the objective of the RAPI and 

C. 

The Department shall reviev the proposed RAP and provide 

Schedule for the completion of the remedial action. 

19. 

Respondent vith a written response to the proposal. 

shall not implement the RAP until Respondent receives written 

notification from the  Department that the RAP has been approved. 

Respondent 

2 0 .  In the event that additional information is necessary 

Tor the Depar'fment to evaluate the RAP, the Department shall make 

a vritten request to Respondent tor the information, 

Respondent shall provide all requested information in writing to 

and 

IO281 7907.2 
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the Department within 20 days from receipt of said request unless 

the requested information requires additional field work in which 

case the Respondent shall submit in writing to the Department a 

reasonable schedule for completing the field work needed to 

provide the requested information. 

21. In the event that the Department determines that the RAP 

submitted by the Respondent does not adequately address the 

objectives set forth in paragraph 18. the Department will notify 

the Respondent in writing of the W ' s  deficiencies. The 

Respondont shall then have 20 days from the Department's 

notification to submit a modified RAP addressing the deficiencies 

noted by the Department. 

22. If the Department determines upon review of the 

resubmitted RAP that the RAP still does not adequately address 

the objectives of the RAP, the Department, at its option, may 

choose'to either: 

A.  Draft specific modifications to the RAP and notify 

the Respondent in writing that the Department's modifications 

shall be incorporated xn the RAP: or 

E. Notify the Respondent that Respondent has failed to 

comply with the paragraph 21 above, in vhich case the Department 

may do any or all of the following: take legal action to enforce 

compliance with the Order, file suit to recover damages and civil 

penalties, or complete the ootrective actions outlined herein and 

recover the costs of completion from Respondent. 

1028 17907.2 
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23. Once a RAP has been approved by the Department, it shall 

become effective and made a part of this Order and shall be 

implemented within ten days from receipt o f  the Department‘s 

notification to the respondent that the RRP has been approved. 

The RAP shall incorporate all required modifications to the 

proposed RAP identified by the Department. 

24. Following termination of remedial action (clean up of 

the contaminated area to th@ SRLs or the approved alternative 

SRLs),  designated monitoring wells shall be sampled on a schedule 

determined by the Department. 

25.  Following completion of the remedial action and post- 

remedial action monitoring, the Respondent shall submit a Site 

Rehabilitation Completion Report (SRCR) to the Department for 

approval. 

professional Engineer in accordance with chapter 471, F.S., 

unless “no further action” or “monitoring-only“ was proposed and 

vas approved by the Department. The SRCR shall contain a 

deponstration, with supporting documentation, that site cleanup 

objectives have been achieved. 

The SRCR shall be signed and sealed by a registered 

26. Within sixty ( 6 0 )  days of receipt of the SRCR, the 

Department shall approve the SRCR or make a determination that 

the SRCR does not contain sufficient information to support the 

denonstrationbthat cleanup objectives have been achieved. 

27. If the Department determines that the SRCR i s  not 

adequate based upon information provided, the Department will 

D3 1 
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notify the Respondent in writing. 

shall not be deemed completed until such time a5 the Department 

provides the Respondent with written notice that the SRCR is 

approved. 

Site rehabilitation activities 

28. on the first Working day of each month, after beginning 

implementation of a CAP or RAP, Respondent shall submit written 

progress reports to the Department. 

descrfbe the status of each required CAP and RAP task. 

reports shall be submitted until planned tasks have been 

completed to the satisfaction of the Department. 

These progress reports shall 

The - 

29 .  Respondent shall provide written notification to the 

Department at least ten days prior to installing monitoring or 

recovery wells, and shall allow Department personnel the 

opportunity to observe the location and installation o f  the 

wells. All necessary approvals must be obtained from the water 

management district before Respondent installs the wells. 

30. Respondent shall provide Written notification to the 

Department at least ten (10) days prior to any sampling, and 

shall allav Department personnel the opportunity ta observe 

sampling or to take Split samples. Raw data shall be exchanged 

between the Respondent and the Department as soon as the data is 

available. 

31. The pespondent is required to comply with all applicable 

local, state and federal regulations and to obtain any necessary 

approvals from local, state and federal authorities in carrying 

aut these corrective actions. 

10228 17907.2 
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32. Ir any event occurs which causes de lay  o r  the reasonable  

l ike l ihood of delay in  the achievement o f  t h e  requirements or 

these cor rec t ive  Actions, Respondent s h a l l  have the burden of 

proving t h a t  t h e  delay was or w i l l  be caused by circumstances 

beyond the reasonable cont ro l  of Respondent, and could not have 

been or cannot be overcome by due d i l igence .  Upon occurrence of 

the event Respondent s h a l l  promptly no t i fy  t he  Department o r a l l y  

and s h a l l ,  within seven ( 7 )  calendar days, n o t i f y  t h e  Department 

i n  wr i t i ng  of the  an t ic ipa ted  length and cause o f  delay,  t h e  

measures taken or t o  be t a k e n  t o  prevent or ,minimiee t h e  delay,  

and the t imetable  by which Respondent in tends  t o  implement these 

measures. 

delay has been or w i l l  be caused by circumstances beyond t h e  

reasonable control  of Respondent, the  t i m e  for performance 

hereunder s h a l l  be extended fo r  a period equal t o  the  delay 

r e s u l t i n g  from such circumstances. Such agreement s h a l l  be 

confirmed by letter from the  Department accept ing o r  if necessary 

modifying the  extension request. Respondent s h a l l  adopt a l l  

reasonable measures necessary t o  avoid or minimize delay. 

Fa i lu re  of Respondent t o  comply v i t h  t h e  not ico  requirements of 

t h i s  paragraph s h a l l  cons t i t u t e  a waiver of Respondant's r i g h t  t o  

reques t  an extension of time t o  complete t h e  requirements of 

these correct&v.e Actions. Increased c o s t s  of performance of any 

of the a c t i v i t i e s  set fo r th  i n  these Correct ive Actions or 

changed economic circumstances s h a l l  not be considered 

Circumstances beyond t h e  control of Respondent. 

If t h e  p a r t i e s  can agree t h a t  t h e  delay or a n t i c i p a t e d  
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33. Respondent shall immediately notify the Department of 

any problems encountered by Respondent which require modification 

or any task in the approved CAP or RAP, and obtain Department 

approval prior to implementing any such modified tasks. 

34. Should the Department conclude that cleanup of the 

contaminated area to SRL6 or approved alternative 5% is not 

feasible; or should Respondent not completely implement the RAP 

as approved by the Department; the Department may seek 

restitution from Respondent lor environmental damages resulting 

from pollution as a result of Respondent's actions. 

twenty ( 2 0 )  days of receipt of Department written notification o f  

its intent to seek said restitution, Respondent may pay the 

amount of the damages or may, if it so chooses, initiate 

negotiations with the Department regarding the monetary terms of 

restitution to the state. Respondent is avare that should a 

negotiated sum o r  other compensation for environmental damages 

not be agreed to by the Depaement and Respondent vithin twenty 

( 2 0 )  days of receipt of Department written notification of its 

intent to seek restitution. th@ Department may institute 

appropriate actLon, either administxative, through a notice oe 

violation, or ludicial, in a court of competent jurisdiction 

through a civil complaint, to seek to recover Department-assessed 

environmental'- dansqes pursuant to Section 403.141, Florida 

Statutes. 

Within 
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