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Ruth Nettles 

From: Matherne, Angela [amatherne@ngn-tally.com] 

Sent: Tuesday, July 21.2009 6:lO PM 

To: Filings@psc.state.fl.us 

cc: Wade-Litchfield@fpl.com; John.Butler@fpl.com; Ken-Hoffman@fpl.com; Kelly.jr@leg.state.fl.us; 

- - ~ 

Mcglothlin.joseph@leg.state.fl.us; support@saporitoenergyconsultants.com; Lisa Bennett; Anna Williams; 
Martha Brown; Jean Hartman; sugarman@sugarmansusskind.com; mbraswell@sugarmansusskind.com; 
kwiseman@andrewskurth.com; msunback@andrewskurth.com; jenniferspina@andrewskurth.com; 
lisapurdy@andrewskurth.com; swright@yvlaw.net; jlavia@yvlaw.net; jmoyle@kagmlaw.com; 
vkaufman@kagmlaw.com 

CITY OF SOUTH DAYTONA'S RESPONSE TO FLORIDA POWER & LIGHT COMPANY'S MOTION TO 
STRIKE 

Subject: 

Attachments: Response to Motion to Strike.doc 

a. The full name, telephone number, and e-mail address of the person responsible for the electronic filing: 

Brian P. Armstrong, Esq. 
Nabors. Giblin & Nickerson. P A  
1500 Mahan Drive, Suite 200 
Tallahassee, Florida 32308 
(850) 224-4070 Tel. 
(850) 224-4073 Fax 
Barmstrong@ngnlaw.com 

The docket number and title if filed in an existing docket: b. 

(1) In Re: Petition for increase in rates by Florida Power & Light Company; Docket No.: 080677-El; and 

(2) In Re: 2009 depreciation and dismantlement study by Florida Power & Light Company; Docket No.: 090130-El 

C. 

d. 

e. 

The name of the party on whose behalf the document is filed: City of South Daytona 

The total number of pages in each attached document: 6 pages 

A brief but complete description of each attached document: City Of South Daytona's Response To Florida Power 8 
Light Company's Motion To Strike 

Angela Matherne 
Legal Assistant to Brian P. Armstrong 

1500 Mahan Drive, Suite 200 
Tallahassee, Florida 32308 
(850) 224-4070 Tel. 
(850) 224-4073 Fax 

7/22/2009 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Petition for increase in rates by ) DOCKET NO.: 080677-E1 
Florida Power & Light Company 1 

1 
In Re: 2009 depreciation and dismantlement ) DOCKET NO.: 090130-E1 
study by Florida Power & Light Company ) 

1 Filed: July 2 1,2009 

CITY OF SOUTH DAYTONA'S RESPONSE 
TO FLORIDA POWER & LIGHT COMPANY'S 

MOTION TO STRIKE 

The City of South Daytona (the "City"), by and through its undersigned counsel, 

hereby responds to the Motion to Strike filed by Florida Power & Light Company 

("FPL"), and states as follows: 

1. FPL's motion to strike South Daytona's motion once again cites 

"deadlines" in Commission rules and suggests similar provisions in Florida's Rules of 

Civil Procedure apply to South Daytona's motion. It is simply unconscionable for a 

mammoth, multi-billion dollar electric utility to even suggest that a party which 

intervenes to challenge a petition for a $1.3 Billion rate increase can be prevented from 

filing a motion to dismiss such petition if the motion is not filed within ten (10) days of 

the utility's filing. As the Florida Public Service Commission (the "Commission") is 

aware, FPL's petition consists of reams of testimony, minimum filing requirements and 

associated data and documents constituting hundreds, if not thousands, of pages of 

information. FPL obviously spent many months orchestrating its filing, paying a myriad 

of consultants, engineers, cost of equity experts, etc., not to mention spending tens if not 

hundreds of thousands (millions?) of dollars in the process. To invoke such a procedural 
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tule, and certainly should the Commission apply such a procedural tule, to South 

Daytona's motion would constitute an egregious violation of South Daytona's 

constitutional right to due process. Assuredly, South Daytona would preserve its right to 

appeal such an unconscionable act, should it occur. 

2. The Commission's procedural rule is subject to waiver by the Commission 

and replies to motions have been entertained by the Commission in past proceedings. 

Commission consideration of a reply in this instance surely is justified by FPL's 

misrepresentation of the decision in Southern Bell Telephone and Telegraph Co. v. 

Florida Public Service Commission, 443 So. 2d 92 (Fla. 1983) as dispositive of the 

projected test year issues raised in South Daytona's motion. Southern Bell involved a 

telephone ratemaking process wherein the "projected" test year included three months of 

historic information before the rate petition was even filed. 443 So. 2d at 92. The facts 

in Southern Bell are clearly distinguishable and FPL's assertion that the Court's holding 

was dispositive of the issues raised by South Daytona was a misrepresentation of law. 

3. Unemployment rates, mortgage foreclosures, the threat to the jobs of 

municipal police, fire fighters and other workers as well as other travesties are record 

evidence in this proceeding which suggest that FPL's requested rates are unjust and 

unreasonable. South Daytona will not permit FPL to bully the City into limiting the 

portions of the record evidence in this proceeding which can be cited by the City. 

4. FPL's protestations concerning South Daytona's reference to recent FPL 

stock appreciation similarly provides no basis for striking South Daytona's motion. As 

the Commission is well aware, and the testimony of FPL's own witnesses confirms, stock 

prices, volatility in stock prices, earnings, etc., play an integral part in FPL's ability to 
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attract equity investors and also in the Commission's determination of a just and 

reasonable return on equity for FPL. FPL may desire that the Commission and FPL's 

customers ignore the fact of the recent dramatic escalation of FPL's stock, and FPL may 

wish to prevent such fact from becoming common knowledge as the Commission 

considers an appropriate return on equity for FPL, but recitation of such facts and their 

consideration in this proceeding is very much relevant and in no way justifies the striking 

of South Daytona's motion to dismiss. 

5. A review of events during the past two years in the electric industry 

confirms the speculative nature of forecasting what costs FPL will incur and investments 

FPL will need more than two years after hearings are concluded later this year. Two 

years ago, a number of electric utilities in this State were rushing to secure authority to 

build coal plants; now renewables, conservation and nuclear plants appear to be the 

focus. It would be unreasonable to establish rates based on speculative costs and 

investments more than two years into the future when the electric industry is 

experiencing changes almost daily. 

6 .  The Commission should be assured that the "motivation and intent of the 

author of the Reply" is to see that the law is applied in these proceeding, that South 

Daytona's constitutional rights are not abridged and that FPL's dilatory tactics and other 

actions are presented for the Commission's consideration, for instance, through South 

Daytona's pending Motion to Compel, which the Commission has yet to act upon. 

FOR THE FOREGOING REASONS, the City of South Daytona requests that the 

Commission waive application of any rule which may abridge South Daytona's 
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constitutional right to present legal arguments to the Commission and dismiss FPL's 

motion to strike. 

Respectfully Submitted, 

SI Brian P. Armstrong 

Brian P. Armstrong 
Florida Bar No. 888575 
Nabors, Giblin & Nickerson, P.A. 
1500 Mahan Drive, Suite 200 
Tallahassee, Florida 32308 
(850) 224-4070 Telephone 
(850) 224-4073 Facsimile 

Attorney for the City of South Daytona 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 
furnished by electronic and US.  Mail to the service list below, on this 21st day of July, 
2009. 

Florida Power & Light Company 
Wade Litchfield 
215 South Monroe Street, Suite 810 
Tallahassee, FL 32301-1859 
Wade Litchficld@fpl.com 

Florida Power & Light Company 
John T. Butler 
700 Universe Boulevard 
Juno Beach, FL 33408-0420 
.lohn.Butleri&fpl .com 

Florida Power & Light Company 
Ken Hoffman, Vice President of 
Regulatory Relations 
215 South Monroe Street, Suite 810 
Tallahassee, FL 32301-1859 
Ken Hoffinan(d;fpl.com 

J. R. Kelly 
Joseph A. McGlothlin 
Office of Public Counsel 
c/o The Florida Legislature 
11 1 W. Madison Street, Room 812 
Tallahassee, FL 32399-1400 
Kellv.ir~,leg.state.fl.us 
McqlothIiii.ioseph~r,leu.stat~.fl.iis 

Saporito Energy Consultants 
Thomas Saporito 
P.O. Box 8413 
Jupiter, FL 33468 
~ ~ ~ - ~ , s a p o r i t o c n c r ~ v c o n s u l t a J i t s . c ~ m  

Lisa Bennett 
Anna Williams 
Martha Brown 
Jean Hartman 
Office of the General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-1400 
lbeiinett~.nsc.state. fl .us 
anwillia@psc.state.fl.us 
mbrownCODsc.state.fl.us 
jh~maii~~psc.state.fl.us 

Robert A. Sugarman 
D. Marcus Braswell, Jr. 
clo Sugarman & Susskind, P.A. 
100 Miracle Mile, Suite 300 
Coral Gables, FL 33134 
sundrman(ii;suuamiansusskind.com 
nibraswell~~suuaimansusskind.~oin 

Kenneth Wiseman 
Mark F. Sundback 
Jennifer L. Spina 
Lisa M. Purdy 
Andrews Kurth LLP 
1350 I StreetNW, Suite 1100 
Washington, D.C. 20005 
-__ kwiscniani~andrc\l.skurth.com 
nisunback(i~andrewskurth.com 
jenniferspi na(iL'andrewskurth.com 
li sallurdv(hiandrewskurth.com 
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Robert Scheffel Wright, Esquire 
John T. LaVia, 111, Esquire 
Young van Assenderp, P.A. 
225 South Adams Street, Suite 200 
Tallahassee, FL 32301 
Attorneys for FIPUG 
swrigh t(i%vvla\m{ 
j la~ia i~~~~, la \ . i .ne t  

Jon C. Moyle, Jr., Esquire 
Vicki Gordon Kaufinan, Esquire 
Keefe Amchors Gordon & Moyle, P.A. 
1 18 North Gadsden Street 
Tallahassee, FL 32301 
Attorneys for FIPUG 
jmovlecii,ka.rnilaw.com 
vkaafinan~U~kartnlaw.com 

John W. McWhirter, Jr., Esquire 
c/o McWhirter Law Firm 
P.O. Box 3350 
Tampa, FL 33601 
Attorneys for FIPUG 
jnicvvliirter~,niac-law .coni 

Cecilia Bradley 
Senior Assistant Attorney General 
Office of the Attorney General 
The Capitol - PLOl 
Tallahassee, FL 32399-1050 
cecilia.bradlev(ii;niyfloridale~al.com 

s/ Brian P. Armstrong 

BRIAN P. ARMSTRONG 
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