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1. This filing is made by 

Jeanne Costello on behalf of Dianne Triplett Carlton Fields, P.A. 
4221 W. Boy Scout Boulevard, Suite 1000 
Tampa, Florida 33607-5780 
Direct: 813.229.4917 
Fax: 813.229.4133 
jcostello@carltonfieIds.com 

2. This filing is PEF's Response in Opposition to SACE's Motion for 
Leave to Supplement Testimony of Arnold Gunderson and Alternative Motion for Extension of 
Time to File Rebuttal Testimony. 

3. This filing is consists of 12 pages. 

4. This filing is made on behalf of Progress Energy Florida, Inc 



BEFORE THE FLORIDA PUBLIC SERVICE COMMlSSlON 

IN RE: NUCLEAR POWER PLANT Docket No. 090009-E1 I+ 
COST RECOVERY CLAUSE Submitted for Filing: August 2s, 2009 

PEF’S RESPONSE IN OPPOSITION TO SACE’S MOTION FOR LEAVE TO 
SUPPLEMENT TESTIMONY OF ARNOLD GUNDERSON AND ALTERNATIVE 

MOTION FOR EXTENSION OF TIME TO FILE REBUTTAL TESTIMONY 

Progress Energy Florida (“PEF” or the “Company”), hereby files its Response in 

Opposition to the Southern Alliance for Clean Energy’s (“SACE”) Motion for Leave to 

Supplement Testimony of Arnold Gunderson (the “Motion”), and states the following: 

INTRODUCTION 

1 .  SACE has requested the Prehearing Officer to allow it to file Supplemental 

Testimony of Arnold Gunderson, in which Mr. Gunderson addresses a letter issued by the 

Nuclear Regulatory Commission (“NRC”) on July 28, 2009. PEF opposes the Motion because it 

is untimely and will result in undue prejudice to the Company. Specifically, this motion comes 

less than three weeks before the scheduled hearing in this docket, after the deadlines for filing 

direct testimony, rebuttal testimony, and for concluding discovery have passed, and after the 

offering witness has been deposed by PEF. If SACE’s Motion is granted, PEF will have to 

spend time and resources that should otherwise be spent preparing for the final hearing, 

reviewing additional information (above and beyond what has already been timely provided). 

Furthermore, PEF will be required to undertake this analysis without the benefits of inquiring 

into any additional issues that may be raised through discovery or deposition. For these reasons, 

as more fully discussed below, the Company opposes SACE’s Motion 
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RESPONSE TO MOTION FOR LEAVE TO FILE SUPPLEMENTAL TESTIMONY 

2. The Order Establishing Procedure (the “Order”)’ issued in this docket established 

the controlling dates for all discovery, including the filing of direct and rebuttal testimony. 

Specifically, the Order established that the Intervenors’ testimony and exhibits were due to be 

filed on July 15, 2009, and that all rebuttal testimony and exhibits were due to be filed on August 

I O ,  2009.2 Additionally, the Order set the deadline for completing discovery on August 21, 

2009. 

3. SACE timely filed the direct testimony and exhibits of Mr. Gunderson on July 15, 

2009, in compliance with the Order. 

4. On July 30, 2009, counsel for PEF, via telephone, deposed Mr. Gunderson 

regarding his direct testimony provided in this docket, pursuant to a Notice of Taking Deposition 

Duces Tecum (“Notice”). Exhibit A to the Notice requested that the witness bring with him, 

among other things: “1. All documents reviewed to draft testimony in this docket.” The Notice 

is attached as Exhibit 1 to this Response. When asked to identify the documents Mr. Gunderson 

had brought with him to comply with the first numbered paragraph of the Notice, Mr. Gunderson 

described the July 28, 2009 NRC letter. &g Deposition of Gunderson, p.6, lines 7-25 (July 30, 

2009).3 Counsel for PEF then asked Mr. Gunderson how he could have relied on a letter to draft 

his testimony when that letter was issued after he filed his testimony. Deposition of 

Gunderson, p. 8, lines 2-5 (July 30,2009). However, and contrary to the assertion in the Motion, 

the c~ntent of the letter was not discussed during the deposition; merely the existence of the 

letter was discussed. Furthermore, because the deposition was telephonic and counsel for PEF 

’ Order No. PSC-09-0137-PCO-E1 (March 6,2009). 
* Id. at p.8. ’ The relevant excerpts of the Gunderson deposition are attached as composite Exhibit 2 to this 
Response. 
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could not review the letter, counsel for PEF did not have a meaningful opportunity to question 

Mr. Gunderson as to what his opinions were regarding the content or meaning of the letter. 

5. This Commission has refused to grant leave to file supplemental testimony afier 

the applicable testimony due dates have passed, see. e.%, Docket No. 000121-TP; Order No. 

PSC-01-0994-PCO-TP (April 20, 2001) (denying motion to accept supplemental testimony filed 

after direct and rebuttal testimony deadlines had passed), and when the filing of the supplemental 

testimony would unfairly prejudice the opposing party, Docket No. 050863-TP, Order No. PSC- 

08-0209-PCO-TP (Mar. 28, 2008) (denying motion to supplement testimony upon a finding that 

it would unduly prejudice the opposing party); cf. Docket No. 940620-GU, Order No. PSC-95- 

0518-FOF-GU (April 26, 1995) (granting leave to file supplemental testimony only upon a 

finding that doing so would be fair and allow for the orderly examination of issues). 

6. In this case, the deadlines for filing direct and rebuttal testimony have both 

passed, and it is clear that the filing of this supplemental testimony at this late juncture would 

prejudice PEF by requiring it to commit resources to analyzing the late-filed supplemental 

information at a time when all available resources are necessary for preparing for the upcoming 

hearing. In addition, the deadline for serving discovery on SACE with respect to this 

supplemental testimony and exhibit has p a ~ s e d . ~  The hearing in this proceeding begins 

September 8,2009, just over three weeks from the filing of the Motion. As SACE has offered no 

justification for the late-filing of this testimony in contradiction of the Order, see Order No. PSC- 

08-0209-PCO-TP, at 2 (noting that the movant had failed to justify why the late-filed testimony 

should be admitted with less then three weeks remaining before the scheduled hearing), and its 

' Because discovery must be completed by August 2 I ,  2009, PEF must have served discovery on 
SACE by July 3 1, 2009 to allow for the twenty day response time to pass. Having just received 
the supplemental testimony, PEF is unable to take any additional discovery with respect to the 
new testimony and exhibit. 
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admission would prejudice the Company's position in this case, SACE's motion should be 

denied 

WHEREFORE, for the reasons set forth above, PEF respectfully requests the 

Prehearing Officer to deny SACE's Motion for Leave to File Supplemental Testimony. 

Respectfully submitted, 

R. ALEXANDER GLENN 
General Counsel 
JOHN BURNETT 
Associate General Counsel 
PROGRESS ENERGY SERVICE 
COMPANY, LLC 
Post Office Box 14042 
St. Petersburg, FL 33733-4042 
Telephone: (727) 820-5587 
Facsimile: (727) 820-55 19 

- m w -  > 
~ A K ~ E S  MICHAEL WALLS" 
Florida Bar No. 0706242 
DIANNE M. TRIPLETT 
Florida Bar No. 0872431 
MATTHEW R. BERNIER 
Florida Bar No. 0059886 
CARLTON FIELDS, P.A. 
Post Office Box 3239 
Tampa, FL 33601-3239 
Telephone: (813) 223-7000 
Facsimile: (813) 229-4133 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY a true and correct copy of the foregoing has been furnished to 

counsel and parties of record as indicated below via electronic and U.S. Mail this 14th day of 

August, 2009. 

v ATTORNEY 

MR. PAUL LEWIS, JR. 
Progress Energy Florida, Inc. 
106 East College Avenue, Ste. 800 
Tallahassee, FL 32301 -7740 
(850) 222-8738 / FAX: (850) 222-9768 

JOHN W. MCWHIRTER 
McWhirter Law Firm 
Post Office Box 3350 
Tampa, FL 33601-3350 
(813) 224-0866iFAX: (813) 221-1854 
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Email: paul.lewisir~ilD~nmail.com 

CHARLES REHWINKEL 
Associate Counsel 
Office of Public Counsel 
c/o The Florida Legislature 
11 I West Madison Street, Room 812 
Tallahassee, FL 32399-1400 

Email: rehwinkel.charles@,le!.z.state.fl.us 

KEMO YOUNG 
LlSA BENNETT 
JENNIFER BRUBAKER 
ANNA WILLIAMS 
Florida Public Service Commission 
2540 Shumard Oak Blvd 
Tallahassee 32399 
(850)413-6218 /FAX: (850)413-6184 
Email: kvounn@,ilDsc.state.fl.us 

1bennett~ilDsc.state.fl.us 
Jbrubake@ilDsc.state.fl.us 
awilliams@psc.state.fl.us 

(850) 488-9330 

VICKI GORDON KAUFMAN 
JON C. MOYLE, JR. 
118 North Gadsden Street 
Tallahassee, FL 32301 

Email: vkaufman@,kaamlaw.com 
(850) 681-3828 I FAX: (850) 681-8788 

jmovle@k!.zmlaw.com 

HONORABLE CHARLES S. DEAN 
Senate Majority Whip 
41 1 Tomkins Street 
Invemess, FL 34450 
Phone: (352) 860-5175 

GARY A. DAVIS 
JAMES S. WHITLOCK 
Gary A. Davis & Associates 
P.O. Box 649 
Hot Springs, NC 28743 
(828) 622-0044 
Email: padavis@,enviroattorney.com 

jswhitlock@,enviroattomev.com 

Email: jmcwhirter@mac-law.com 

BRYAN S. ANDERSON 
JESSICA CAN0 
Florida Power & Light 
700 Universe Boulevard 
Juno Beach, FL 33408-0420 

Email: brvan.anderson@fpl.com 
(561) 691-7101 /FAX: (561) 691-7135 

Jessica.cano@bl.com 

JAMES W. BREW 
F. ALVIN TAYLOR 
Brickfield Burchette Ritts & Stone, PC 
1025 Thomas Jefferson St NW 
8th FL West Tower 
Washington, DC 20007-5201 
(202) 342-0800 /FAX: (202) 342-0807 
Email: jbrew@bbrslaw.com 

atavlor@bbrslaw.com 

E. LEON JACOBS, JR. 
Southern Alliance for Clean Energy, Inc 
c/o Williams Law Firm 
1720 S. Gadsden Street MS 14, Ste. 20 
Tallahassee, FL 32301 
(850) 222-1246 / FAX: (850) 599-9079 
Email: Liacobs5O@comcast.net 

RANDY B. MILLER 
White Springs Agricultural Chemicals, Inc. 
P.O. Box 300 
White Springs, FL 32096 
Email: RMiIler@,ilDcsDhosphate.com 

CAPTAIN SHAYLA L. MCNEILL 
AFLOMJACL-ULT 
AFCESA 
139 Barnes Drive, Suite 1 
Tyndall Air Force Base, FL 32403 

Email: shavla.mcneillO.tvndall.af.mil 
(850) 283-6663 / FAX: (850) 283-6219 
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HONORABLE MIKE FASANO 
821 7 Massachusetts Avenue 
New Port Richey, FL 34653 
(727) 485-5885 I FAX: (727) 841-4453 

EDGAR M. ROACH, JR. 
McGuire Woods 
2600 Two Hanover Square 
P.O. Box 27507 (2761 1) 
Raleigh, NC 27601 
(919) 755-66901 Fax: (919) 755-6593 
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SCHEDULE A 

The deponent should bring with him the following documents: 

1 .  

2. 

3. 

4. 

5 .  

AI1 documents reviewed to draA testimony in this docket. The deponent may instead 
bring a list of all such documents reviewed, provided that all the documents were 
produced by PEF in the course of discovery in this proceeding. 

All time records (with PEF-specific work broken out separately) reflecting work done to 
develop the PEF-specific testimony. including but not limited to expense statements, 
timesheets, invoices, fee credits, and expense reports. 

All bills rendered to Southern Alliance for Clean Energy (“SACE”) for the services 
provided by you and/or Fairewinds Associates, Inc. for the purpose of developing the 
PEF-specific testimony. 

Any and all agreements between you and SACE regarding the PEF-specific testimony, 
including but not limited to engagement agreements, consulting agreements, and 
documents reflecting the scope of the work you and/or Fairewinds Associates, Inc. were 
to perform. 

Any and all reports, other than the pre-filed testimony, that you and/or Fairewind 
Associates, Inc. prepared or drafted with respect to the Levy Nuclear Project and/or the 
CR3 Uprate project. 

lJ424430.1 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Nuclear Power Plant Docket No. 090009-E1 
Cost Recovery Clause Submitted for Filing: 

July 28, 2009 

Telephonic Deposition of ARNOLD 
GUNDERSEN, held in Burlington, Vermont on July 
30, 2009, beginning at 9 a.m., before JoAnn Q. 
Carson, a Notary Public, within and fo r  the 
State of Vermont. 

A P P E A R A N C E S  

DIANNE M. TRIPLETT, ESQUIRE 
Appearing f o r  Progress Energy Florida 
Carlton Fields, P.A. 
P.O. Box 3239 
Tampa, FL 33601-3239 

GARY A .  DAVIS, ESQUIRE 
Appearing for SACE 
Gary A. Davis & Associates 
P.O. Box 649 
Hot Springs, NC 28743 

KEINO YOUNG 
JAMES BREMAN 
CARL VINSON 
GLEN FISHER 
TRIPP COSTON 
DAVID RICH 
ROBERT GRAY 
DALE BUYS 

Appearing f o r  the Florida Public Service Commission 
2540 shumard Oak Boulevard 
Tallahassee, FL 32399 

CAPITOL COURT REPORTERS, INC. 

BURLINGTON, VERMONT 05402-0329 
P.O. BOX 329 

( 8 0 2 )  863-6067 
E-MAIL: Info@capitolcourtreporters.com 
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Arnold Gundersen -July 30, 2009 
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Appearances Continued 

TIFFANY CORDES, ESQUIRE 
Appearing for Florida Power & Light 
700 Universe Boulevard 
Juno Beach, FL 33408-0420 

CHARLES REHWINKEL, ESQUIRE 
Appearing for the Office of Public Counsel 
c/o The Florida Legislature 
111 West Madison Street, Room 812 
Tallahassee, FL 32399-1400 

F. ALVIN TAYLOR, ESQUIRE 
Appearing for PCS Phosphate - White Springs 
Brickfield, Burchette, Ritts L Stone, PC 
1025 Thomas Jefferson St. NW 
8th F1 West Tower 
Washington, DC 20007-5201 

JON C. MOYLE, JR., ESQUIRE 
118 North Gadsden Street 
Tallahassee, FL 32301 

I N D E X  

Deponent Page 

4 
4 

Exhibits Description Page 

One Invoice No. 115 7 
Two J u l y  28, 2009 Letter 7 

(Original exhibits are attached to the org. deposition.) 
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A. The next thing I have is an invoice which you 

requested dated Thursday, July 23rd to Attorney Whitlock 

which you requested. 

Q. Okay. 

A. And the last thing I have is a letter dated 

<July 28th and it is from Sara Kirkwood, Counsel for the 

NRC staff, to the Administrative Law Judges on Levy 

County, and your firm, I believe, is already carboned on 

it. I'm not sure. 

Anyway, John O'Neill, Esquire, Robert Haemer, 

Esquire, Counsel for Progress Energy Florida, but they are 

at Pillsbury Winthrop. They already have copies of  this, 

but it's a one-page letter plus two pages of certification 

of service, and it explains that the NRC plans to extend 

the review dates f o r  Levy County. Both the safety review 

will be extended and the environmental review will be 

extended. 

Q. Great, and that's dated July 28th, 2009? 

A. Yes, and it's written to the three 

Administrative Law Judges; Alex Karlin, William Murphy, 

and Anthony Baratta, and signed electronically by Sara 

Kirkwood, Counsel for the NRC staff. 

Q. Okay. Thank you. Is that letter -- you said 

July 28th. Is that of 2009? 

A. Yes. 

76~6be66dSi3429a31  Sde6b53802142 
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Q. Okay. Let's go -- can we mark -- thc invoice 

that was dated July 23rd, can we mark that as Exhibit 

Number One? 

( A  document was marked Exhibit One 

for identification.) 

BY MS. TRIPLETT: 

Q. And then can we go ahead and mark that July 

28th, 2009 letter as deposition Exhibit Number Two? 

(A document was marked Exhibit Two 

for identification.) 

BY MS. TRIPLETT: 

Q. Thank you. M r .  Gundersen, could you please 

explain why you brought with you the July 28th, 2009 

letter meaning which -- which portion of the subpoena 
duces tecum do you think that the letter falls into? 

Which number? 

A. I thought it had to do -- 

Q. Are you just looking through? 

A. Yeah, I'm sorry, I spoke over you. 

Q. That's okay. Take your time. I just wanted 

to make sure you heard. 

A. Yes. I was looking at Schedule A and the 

process of evaluating licensing delays is still dynamic, 

and after my report was done this letter came out and 

basically confirms my analysis that there will be further 

76c€be66d513429-a33 MsEb53802142 
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licensing delays. 

Q. But you did not review this letter to drafL 

your testimony because the letter was issued after you 

submitted your testimony; is that right? 

A. That's correct. 

Q. And you were retained by SACE in this matter; 

is that right? 

A. Yes, that's correct. 

Q. The Southern Alliance for Clean Energy? 

A .  Yes. 

Q. And what was your assignment in this matter? 

A. I was contacted by SACE to determine if 

schedule delays were in fact a possibility on the Levy 

County unit. 

Q. Were you asked to do anything else? 

A. No. My -- I was asked to look at the schedule 

and the likelihood of delay. 

Q. And who from SACE contacted you, sir? 

A. Their attorney, Gary Davis. 

Q. And do you understand, sir, that you were to 

file your complete opinion on the issues you were asked to 

review in your prefiled testimony? 

A. I -- you emphasize complete. I understand I 

was to provide my prefiled testimony, yes. 

Q .  Well, you were -- you will understand that 


