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From: Clark, Eileen [Eileen.Clark@pgnmaiI.com] 2r%y13-FG 
Sent: Monday, May 10,20104:16 PM 
To: Filings@psc.state.fl.us /oolbO-fG 
cc: 'gbachman@chpk.com'; 'sclark@radeylaw.com'; 'suzannebrownless@comcast.net'; 

'miltta@jea.com'; 'Ljacobs50@comcast.net'; 'jeremy.susac@eog.mflorida.com'; Katherine 
Fleming; Jennifer Brubaker; 'cbrowder@ouc.com'; 'rhalley@ouc.com'; 'srg@beggslane.com'; 
'wade-litchfield@fpl.com'; 'jeff .curry@lakelandelectric.com'; 'George@cavros-law.com'; 
'cguyton@ssd.com'; 'vkaufman@kagmlaw.com'; 'jmoyle@kagmlaw.com'; 'nhorton@lawfla.com'; 
'sdriteno@southemco.com'; 'jbeasley@ausley.com'; 'Iwillis@ausley.com'; 
'regdept@tecoenergy.com'; 5mcwhirter@mac-law.com'; 'garyp@hgslaw.com'; 
)brew@bbrslaw.com'; 'ataylor@bbrslaw.com'; Richard Bellak; Glenn, Alex; Bumett, John; Triplett, 
Dianne; Tibbetts, Arlene 
Dockets #080408-EG 8 #100160-EG - PEPS Motion for Stay of Proceedings Pending Judicial 
Review 

Subject: 
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This electronic filing is made by: 
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P.O. Box 14042 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Commission review of numeric conservation goals 
(Florida Power & Light Company) 

In re: Commission review of numeric Conservation goals 
(Progress Energy Florida, Inc.) 

In re: Commission review of numeric conservation goals 
(Tampa Electric Company) 

In re: Commission review of numeric Conservation goals 
(Gulf Power Company) 

In re: Commission review of numeric conservation goals 
(Florida Public Utilities Company] 

In re: Commission review of numeric conservation goals 
(Orlando Utilities Commission) 

In re: Commission review of numeric conservation goals 
(JEA) 

Docket No. 080407-EG 

Docket No. 080408-E6 

Docket No. 080409-EG 

Docket No. 080410-EG 

Docket No. 08M11-EG 

Docket No. 080412-€6 

Docket No. 080413-€6 

In re: Petition for approval of 
Proposed Demand-side Management Plan 
of Progress Energy Florida, Inc. 
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Proaress Enerw Florida. Inc.3 Motion for Stav of Proceedinps Pendine Judicial Review 



Pursuant to Rule 2522.061(2), F.A.C. and Rule 9.310(a), Progress Energy Florida, Inc. (“PEF”) 

moves the Florida Public Service Commission (“PSC” or ”Commission”) for entry of an order staying the 

above proceedings pending judicial review of Order Nos. PSC-10-0198-FOF-EG and PSC-09-0855-FOF-EG, 

which have been appealed by the National Resources Defense Council and the Southern Alliance for 

Clean Energy (collectively “NRDCISACE”) as of April 30,2010. The orders at  issue established goals for 

energy conservation for PEF. Based upon those orders, PEF filed a Demand Side Management and 

Energy Efficiency Plan (“DSM Plan”) that is currently under review by the Commission. Because the 

outcome of the appeal directly impacts the programs included in the DSM Plan, as well as customer 

rates, PEF and its customers will suffer irreparable harm if the stay is not granted. For these reasons, as 

more fully developed below, PEF respectfully requests that this Commission enter an order to stay these 

proceedings pending judicial review. 

1. The Commission issued Order Number PSC-09-0855-FOF-EG in Docket Number 08W08-EG1 on 

or about December 30,2009. This Order, among other things, set numeric conservation goals 

for PEF and required that PEF, within 90 days, file a demand-side management plan designed to 

meet PEF‘s approved goals. Several parties, including NRDC/SACE, moved for reconsideration of 

that order, and on March 31,2010, the Commission issued Order Number PSC-10-0198-FOF-EG 

that denied in part and granted in part certain of those motions for reconsideration. 

Specifically, it denied NRDC/SACE‘s motion for reconsideration. 

2. Consistent with the requirements set forth in Order 09-0855, on March 30,2010, PEF submitted 

its DSM Plan for approval by the PSC. PEF also petitioned for recovery of the implementation 

costs for the DSM Plan in 2011 through the Energy Conservation Cost Recovery Clause (“ECCR”). 

The PSCestablished Docket 1001WEG for the purpose of reviewing PEF’s DSM Plan. Under the 

~~ ~ 

Docket 080408-EG related specifically to PEF‘s numeric conservation goals. This docket was consolidated with 
several other utilities’ separate goals dockets. For ease of reference, this motion only refers specifically to PEF. 

1 

2 ~ . .  , , . d ,  . ,. l<Iy[~~’‘.:-*-- I ,..’ ! 

2 9 2 7 H A Y  IO o 
.. >c - c (J i.j;,:. I. ?I , 

8 I I J J I L ~ I  C L E R K  



current schedule, the Commission staff will issue a staff recommendation with respect to PEF's 

DSM Plan on July 22,2010, and the PSC is expected to vote at an agenda on August 3,2010. PEF 

will then take the Commission's decision on its DSM Plan and develop its projected costs for the 

ECCR for 2011. PEF must make that filing on September 10, 2010 for updated ECCR rates that 

would become effective on January 1,2011. 

3. On April 30,2010, NRDC/SACE appealed Orders 09-0855 and 10-0198 to the Florida Supreme 

court. 

4. The matters addressed in the appeal will have a material impact on the nature and composition 

of PEF's DSM Plan, which the PSC is currently reviewing in Docket 100160-EG, as well as on the 

rates that PEF's customers will have to pay. NRDC/SACE's appeal necessarily goes to the heart 

of the programs and measures that PEF used to develop its DSM Plan because those programs 

and measures, and the timing in which those programs and measures are implemented, are 

dependent on what numeric goals PEF is attempting to achieve. If NRDClSACE are successful in 

their appeal, PEF will necessarily need to re-evaluate its DSM plan to determine the appropriate 

combination of programs and measures to meet the new conservation goals that would be the 

product of a successful appeal. Thus, PEF should not incur the expenses needed in order for PEF 

to offer new and/or expanded programs and measures to meet goals approved in Order Nos. 

PSC-100198-FOF-EC and PSC-09-08SS-FOF-EG, only to find those goals to  be subsequently 

changed if the Supreme Court grants the subject appeal. To do so would subject PEF's customers 

to the prospect of paying for labor, training, IT programming, capital, and other development 

and implementation related costs that would be wasted if PEF has to  change its goals and 

implement programs other than those proposed in PEF's current DSM plan that is subject to 

review. 
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5. Pursuant to Rule 25-22.061, F.A.C., the PSC may grant a party‘s motion to stay a final order, 

pending judicial review. Among the things the Commission may consider is “whether the 

petitioner has demonstrated that he is likely to suffer irreparable harm if the stay 1s not 

granted.” Rule 25-22.061(2)(b), F.A.C. PEF, and it5 customers, will suffer irreparable harm due 

to the risk that its DSM Plan will need to be revised and result in customers paying for increased 

development, training and other implementation related costs associated with new or 

expanded programs and measures that are later replaced or removed from the Plan. 

Additionally, in a scenario of repeating developmental and implementation activities as a result 

of changes in PEF goals, internal resources would be further diverted from the normal duties of 

recruiting and acquiring customer participation in existing programs and measures that help 

consumers lower their energy consumption. These risks would be eliminated if the PSC stays 

the current proceeding and considers PEF‘s DSM Plan a t  the completion of NRDC/SACE’s appeal 

of the very orders upon which that DSM Plan was developed. 

6. Another consideration under Rule 25-22.061 is “whether the delay will cause substantial harm 

or be contraryto the public interest.” Rule 25-22.061(2)(c). In this case, the proposed stay will 

prevent, not cause, substantial harm to PEF‘s customers, by ensuring that they do not pay for 

programs and/or measures that will ultimately not be included in the DSM Plan. In addition, 

granting a stay will not be contrary to the public interest, because it is in the public interest to 

avoid paying for something that could be rendered useless by the appeal. Indeed, PEF proposes 

that it be allowed to operate under its DSM goals approved by Order No. PSC-04-0769-PAA-EG 

while the appeal is pending so there will be continued energy saving and load reduction benefits 

during the pendency of the appeal. The public interest is therefore adequately protected by the 

grant of a stay. 
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7. Also, it is administratively efficient to stay this proceeding pending NRDC/SACE's appeal 

Because the orders on appeal impact otherdockets. including the approval of PEF's DSM Plan 

(Docket 100160-EG) and the ECCR (Docket 100002-EG), it is more efficient for the PSC to let the 

appellate process run its course, so that the results of the appeal do not require the un-raveling 

of these other dockets and filings. By issuing a stay, and permitting PEF to proceed on its 

already-approved DSM goals and plan, the PSC will assure administrative efficiency 

8. Pursuant to Rule 28-106.204(3), undersigned counsel for PEF has contacted all parties of record 

and reports that the following parties have no objection to the filing of this motion to stay: 

Florida Industrial Power Users Group, Gulf Power Company, Tampa Electric Company, Florida 

Power & Light Company, Florida Public Utilities Corporation, and Orlando Utilities Commission 

and that the following parties object to the filing of this motion: NRDQ'SACE and the Florida 

Solar Coalition. As of the time of this filing, PEF was unable to determine the positions of the 

remaining parties to these dockets. 

WHEREFORE, PEF respectfully requests that the Commission (1) grant its motion to stay 

and issue an order staying the proceedings in Dockets 080408-EG and 100160-EG until the 

completion of the appeal by NRDC/SACE of Orders PSC-10-0198-FOF-EG and PSC-09-0855-FOF- 

E; and (2) permit PEF to proceed with its currently-approved DSM Plan for purposes of 

projections in Docket 100002-EG. -.I---. 

Associate General Counsel 
DtANNE M. TRIPLEl l  
Associate General Counsel 
PROGRESS ENERGY SERVICE COMPANY, LLC 
299 First Avenue North 
St. Petenburg, FL 33701 
Telephone: (727) 8205184 
Facsimile: (727) 820-5519 
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EU(TIFICATE OF SERVICE 

1 HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to the 

following by US. Mail this - t f i  day of May, 2010 to all parties of record as indicated below 

DIANNE M. TRIPLEI? 

Florida €’abbe Utilities Company 
Mr John T. Engllsh 
P. 0 Box 3395 
West Palm Beach, FL 33402-3395 
Phone: (561) 838-1762 
F a  (561) 833-8562 

Susan Clark 
Radey Law Firm 
301 South Bronough Street, Suite 200 
Tallahassee, FL 32301 

Florida Solar Coalition 
Suzanne Brownless 
Suzanne Brownless, PA 
1975 Buford Blvd. 
Tallahassee, FL 32308 
su7annebrnwql~~~~:~~c~t.net 

JEA 
Ms. Tala A. Milton 
V.P., Ccovcrnmcnt Relations 
21 West Church Street, Tower 16 
Jacksonville, FL 32202-3 158 
Phone: (904) 665-7574 
FAX (904) 665-423X 
Email: r.nng&&+~ 

Southern Alliance for Clean AirNatural 
Resources Defense 
E. Leon Jacobs, Jr. 
c/o Williams & Jacobs, LLC 
I720 South Gadsden SI. 
MS 14, Suite 201 
Tallahassee, FL 32301 

FECC 
Jeremy Susac, Executive Director 
Flodda Energy and Climate Commission 
do Governor’s Energy Offce 
600 South Calhoun St., Suite 25 1 
Tallahassee, FL 32399-0001 

Office of General Counsel 
Kathenne Fleming, Esqulre 
Jennifer Brubaker, Esqwre 
Flmda Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-OXSO 

Orlando Utilities Commission 
W. Chns Browder 
100 W. Anderson Street 
Orlando, FL 32802 
Phone: 407-236-9698 
FAX: 407-236-9639 
Emall. hyder@ouc.com 
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Orlando Utilities Commission 
Randy Halley 
100 W. Anderson Street 
Orlando, FI. 32802 
Phone: 407-418-5030 
FAX: 407-423-9198 
Email: &&@Z:iirouc.com 

Beggs & Lane Law Firm 
Steven R. Griffin 
501 Commendencia Street 
Pensacola, FL 32502 
Phone: 850-432-2451 
Emad: &&bcnesllmne.com 

Florida Power & Light Company 
MI. Wade Litchfield 
215 SonthMonroeStreet, Suite 810 
Tallahassee, FL 32301-1859 
Phone: (850) 521-3900 
FAX: 521-3939 
Email: wade litc4fieldlLcfol.com 

Laketand Electric 
Jeff Curry 
501 East Lemon Street 
Lakeland, FL 33801 
Phone: 863-834-6853 
Email: j e f f . c u ~ ~ ~ l a k e l ~ d e l e c ~ . c ~ ~  

George 5. Cavros, E-., P.A. 
120E OaklandParkBlvd., Suite 10 
FL Landerdale, FL 33334 

Florida Power & Light Company 
Charles A. Guyton 
Squue, Sanders & Dempsey, LL2 
2 15 South Monroe Skeet 
Sate 601 
T a l l h s e e ,  FL 32301 

FJPUG 
Vicki Gordon Kaufman 
Jon C. Moyle, Jr 
Keefe Anchon Gordon & Moyle, PA. 
1 18 No& Gadsden Street 
Tallahassee, FL 32301 

PCS Phosphate 

Messer Law Fm 
Norman H. Morton. Jr. 
Post Office  ox 15579 
Tallahassee, FL 32317 
Phone: 850-222-0720 
FAX. 224-4359 
E m 1  &monfalanfla C Q ~  

Gulf Power Company 
Ms. Susan D. btenonr 
One Energy Place 
Pensacola, FL 32520-0780 
Phone (850) 444-623 1 
FAX (850) 444-6026 
E m 1  sdnceno@ so~&emco corn 

Ausley Law Firm 
Lee L. WillislJames D. Beasley 
Post Office Box 391 
Tallahassee, FL 32302 
Phone: 850-224-9115 
FAX: 222-7560 

Tampa Electric Company 
Ms. Paula K Brown 
Regulatory Affairs 
P. 0. Box 11 1 
Tampa,FL33601-0111 
Phone: (813) 228-1444 
Email: &&pt@~:tecoenernv.co.~ 

FWUG 
John W. McWhirter, Jr. 
P.O. Box 3350 
Tampa, FL 33601-3350 

Florida Power &Light Company 
Jessica A. Can0 
Florida Power & Light Company 
700 Universe Boulewd 
Jnno Beach, FL 33408 

JEA 
Gary V. Perk0 
Hoppm& Green & Sams, P A, 
119 South Monroe St., Suite 300 
Tallahassee, FL 32301 

Office of General Counsel 
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F. Alvin Taylor 
Brickfield, Whette, Ritts & Stone, P.C. 
1025 Thomas Jefferson St., NW 
Eighth Floor, West Tower 
Washington, DC 20007-5201 
jbrew&hbrslaw.com 

Erik Sayler, Esquire 
Richard Bellak, Esquire 
Florida Public Srmice Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 


