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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Review of Florida Power & ) 
Light Comaany’s earnings ) 

Docket No. 100410-E1 
Filed: February 16,201 I 

FLORIDA POWER & LIGHT COMPANY’S RESPONSE IN OPPOSITION TO 
PETITION OF DANIEL AND ALEXANDRIA LARSON TO INTERVENE, 

MOTION FOR RECONSIDERATION, NOTICE OF PROTEST, 
AND REOUEST FOR FORMAL HEARING 

Pursuant to Rules 25-22.039, 25-22.060 and 28-1 06.204, Florida Administrative Code 

(“F.A.C.”), Florida Power & Light Company (“FPL”) hereby responds in opposition to the 

petition to intervene, motion for reconsideration, notice of protest, and request for formal hearing 

that was filed in this docket by Daniel and Alexandria Larson on February 9, 201 1 (the “Larson 

Petition”). The grounds for this response are as follows: 

Petition to Intervene 

1. The Larsons should not be permitted to intervene, because they have failed to 

allege any substantial interest of sufficient immediacy to satisfy the standing test enunciated in 

Ameristeel Corp. v. Clark, 691 So.2d 473 (Fla. 1997). In Ameristeel, the Supreme Court of 

Florida cautioned that the injury-in-fact prong of the standing test established in Agrico 

Chemical Co. v. Department of Environmental Regulation, 406 So.2d 478 (Fla. Znd DCA 1981) 

could not be met by mere speculation on the possible occurrence of injurious events. Here, the 

Larsons are speculating that -- in spite of the mechanism in Paragraph 7 of the Stipulation and 

Settlement Agreement approved by the Commission in Docket No. 080677-E1 for FPL to 

maintain its return on equity (“ROE”) within the authorized range of 9% to 11%, FPL’s express 
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commitment to the Commission that it intends to use Paragraph 7 to achieve that end,’ and FPL’s 

forecasted earnings surveillance report for 2010 (Attachment 1 hereto) showing that FPL is 

maintaining its ROE within that range -- FPL will fail to do so. 

2. The Larsons further speculate that, if FPL indeed failed to maintain its ROE 

within the authorized range, the Commission could use an earnings review to require a 

retroactive refund over FPL’s objection. The Commission has never before required a 

retroactive refund of earnings over the objection of the utility, as was contemplated in the Staff 

recommendation for this docket. FPL has previously expressed its belief that the Commission 

lacks authority to order retroactive refunds of base revenues. Whether on an interim or 

permanent basis and whether based on an historic or projected test period, rates are set 

prospectively, because the Commission is prohibited from engaging in retroactive ratemaking. 

See, e.g., Southern Bell Telephone and Telegraph Co. v. Public Service Commission, 453 So.2d 

780 @la. 1984); Citizens v. Public Service Commission, 448 So.2d 1024 (Fla. 1984); Cify oj  

Miami v. Public Service Commission, 208 So.2d 249 (Fla. 1968). See Letter from John Butler to 

Marshall Willis, dated September 29, 2010, Document No. 0821 1-10 in this docket. And, in any 

event, the Commission has never even attempted to overlay an earnings review over the top of an 

existing, approved settlement agreement, as it would be doing here. See January 11, 201 1 

agenda conference transcript, pages 46-47. Thus, the Larsons’ standing argument is doubly 

speculative, taking it further afield of the immediacy requirement enunciated in Ameristeel. 

3. The reality is that nothing the Commission has done affects the substantial 

interests of the Larsons. The Commission voted to not investigate FPL’s earnings and/or require 

FPL to hold specified earnings and therefore ordered that the relevant docket opened by the 

’ See January 11,201 1 agenda conference transcript at page 23 (FPL‘s counsel assured the 
Commission that “it is fully FPL’s intent to use the settlement agreement, Paragraph 7, to stay 
within the 9 to 11 percent range.”) 
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Commission Staff be closed? The Larsons have cited no legal authority for the proposition that 

a putative party has a substantial interest in a Commission decision to close a docket. 

4. FPL also notes that, while the Commission has traditionally allowed individual 

customers to intervene in proceedings affecting rates, the Larsons’ intervention here would be 

unnecessary and unwarranted. The Stipulation and Settlement discussed above was entered into 

by all of the major parties to FPL’s 2009 rate case, including the Office of Public Counsel 

(“OPC”) and the Office of the Attorney General. Both of those entities actively and aggressively 

represent the interests of individual customers such as the Larsons. In this docket, OPC 

specifically urged the Commission not to initiate an earnings review because of its concern over 

the impact that doing so might have on a settlement that locks in what OPC characterized as a 

very pro-consumer decision.” Id. at 48. FPL fails to see what allowing the Larsons to intervene “ 

as individual customers would contribute. 

5. In reality, the Larsons are not seeking to protect their own, legitimate interests in 

Commission action. Rather, they seek to assume the Commission’s (and perhaps Public 

Counsel’s) authority and responsibilities - to stand as surrogates for those public institutions and 

conduct the institutions’ business as they feel it should be conducted. Nothing in the law of 

standing permits intervention for such a purpose. 

6 .  Finally, the Larson Petition is untimely. Even if the Larsons were allowed to 

intervene, they would necessarily “take the case as they find it.” See Rule 25-22.039, F.A.C. 

How they find this case is that a final order has already been issued. None of what they seek via 

intervention would be timely or appropriate. 

See Florida Public Service Commission Vote Sheet, Docket No. 100410-EI, dated January 11, 
2011; Order No. PSC-l1-0103-FOF-EI, issued February 7,201 1, in Docket No. 100410-E1, 
re: Review of Florida Power & Light Comuanv’s Earnings: Reauest to Establish Docket, issued 
Seutember 30.2010. in Docket No. 100410-EI, In re: Review of Florida Power & Light 
Comwnv’s Earninas. 
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Motion for Reconsideration 

7. The Larsons likewise fail to satisfy the standard for reconsideration. The standard 

of review for a motion for reconsideration, often cited by the Commission, is: 

Whether the motion identifies a point of fact or law which was overlooked or 
which the Commission failed to consider in rendering its order. See. Stewart 
Bonded Warehouse. Inc. v. Bevis, 294 So. 2d 315 (Fla. 1974); Diamond Cab Co. m, 146 So. 2d 889 (Fla. 1962); and Pingree v. Ouaintance, 394 So. 2d 161 
(Fla. 1st DCA 1981). In a motion for reconsideration, it is not appropriate to 
reargue matters that have already been considered. Shenvood v. State, 1 11 So. 2d 
96 (Fla. 3d DCA 1959), citing State ex. rel. J a w x  Realty Co. v. Green, 105 So. 
2d 8 17(Fla. 1 st DCA 1 958).3 

In Diamond Cab, the Court staled: 

The purpose of a petition for rehearing is merely to bring to the attention of the 
trial court, or in this instance, the administrative agency, some point which it 
overlooked or failed to consider when it rendered its order in the first 
instance. . . , It is not intended as a procedure for re-arguing the whole case 
merely because the losing parry disagrees with the judgment or order I . , . 

Id. at 891. The Larsons have pointed to nothing that the Commission overlooked or failed to 

consider when it decided in Order No. PSC-11-0103-FOP-E1 (“Order 11-0103”) not to initiate an 

earnings review. They simply disagree with that decision, which is certainly not a valid basis for 

reconsideration. 

8. Moreover, reconsideration is available only to parties to a proceeding. See Rule 

25-22.060(1), F.A.C. The Larsons are not now parties, and they were not parties at the time that 

’ Order No. PSC-07-0783-FOF-EI, issued September 26. 2007, in Docket No. 050958-EI, 
Petition for auuroval of new environmental Droeram for cost recovery through Environmental 
Cost Recovery Clause bv Tamua Electric Comuanv; Order No. PSC-07-0561-FOF-SU; issued 
July 5 ,  2007, in Docket No. 060285-SU, In re: Auulication for increase in wastewater rates in 
Charlotte Countv bv Utilities. Inc. of Sandalhaven; Order No. PSC-06-1028-FOF-EU, issued 
December 11, 2006, in Docket No. 060635-EU, In re: Petition for determination of need for 
electrical Dower ulant in Taylor County Bv Florida Municiual Power Agency, JEA. Reedy Creek 
Imurovement District, and Citv of Tallahassee. 
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the Commission made its decision. Allowing them at this late date to seek reconsideration of 

matters decided before they even sought to intervene would be inconsistent with that limitation 

and with the admonition in Rule 25-22.039 that intervenors take proceedings as they find them. 

9. Reconsideration is also limited, by its nature, to reviewing or re-thinking 

information that the Commission has already considered. The Commission has consistently 

denied reconsideration of new arguments based on new information not raised prior to a final 

agency action in a docket. See, e.g., Order No, PSC-97-1544-FOF-WS, issued December 9, 

1997, in Docket No. 960329-WS, In Re: Investigation of Rates of Gulf Utilitv Comoanv in Lee 

Countv for Possible Overearnines (affidavit and other information not in record of case found to 

be outside proper scope of reconsideration). 

10. In any event, for the reasons discussed above, the Commission’s decision in Order 

11-0103 not to initiate an earnings review is well reasoned, and there is no legitimate basis for 

reconsidering it. Order 11-0103 is premised upon FPL’s ability and duty under the approved 

Stipulation and Settlement Agreement to maintain its ROE within the range authorized by the 

Commission. An earnings review could only be relevant if FPL exceeded that authorized ROE. 

By operation of the Stipulation and Settlement Agreement, FPL has the ability and responsibility 

to see that it does not exceed the authorized ROE. Thus, both the need and justification for an 

earnings review are missing. There is no precedent for the Commission to overlay an earnings 

review on top of an approved settlement agreement. See January 11, 201 1 agenda conference 

transcript, pages 46-47. Under these circumstances, it would be iniliaring an earnings review 

that legitimately would be grounds for reconsideration, not a decision against doing so. 
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Notice of Protest and Request for Formal Hearing 

11. The Larson Petition purports to give notice of “protesting” Order 11-0103. A 

notice of protest is simply irrelevant here, as it is a procedure used to seek a hearing onproposed 

agency action. There is no 

procedure or occasion to “protest” final agency action. 

The Commission took @nul agency action in Order 11-0103. 

12. The Larsons argue that the Commission should have issued Order 11-0103 as 

proposed agency action, in order to provide them with a point of entry into an administrative 

proceeding that affects their substantial interests. The premise to that argument is flawed, 

however, as the Commission’s discretionary decision not to initiate an earnings review is not an 

administrative proceeding for which a formal hearing would be necessary or appropriate. The 

Commission simply decided against initiating an earnings review. That decision does not affect 

the rights or remedies available to the Larsons or any other customer under Chapter 366. The 

Larsons had sufficient opportunity to appear at the Commission’s January 11, 201 I ,  Agenda 

Conference and present arguments in opposition to the closing of the docket and, therefore, their 

due process rights were not violated! The Larsons are in no different position than they would 

have been if the Commission had never opened this dockets In short, the Commission’s 

‘ See, e.g., South Florida Hospital and Healthcare Association v. Jaber, 887 So.2d 1210 (Fla. 
2004) (finding no due process violation where party had ample opportunity to make arguments in 
opposition prior to Commission approval of rate case settlement agreement and closing of docket 
to end rate review). 

If the Larsons believe that FPL’s rates should be adjusted, they are entitled to petition the 
Commission for a rate adjustment, including interim rates. And, of course, FPL would be 
entitled to oppose that petition if the circumstances did not (as they presently do not) warrant any 
rate adjustment. 
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discretionary decision not to initiate an earnings review does not affect the Larsons’ substantial 

interests6 

13. The Larsons make much of the Commission’s change in its published agenda for 

the January 11, 201 1 agenda conference, where the Commission’s decision on initiating an 

earnings review was originally listed as proposed agency action and then changed to a regular 

(final agency action) agenda item three business days before the agenda conference. In fact, 

however, the Larsons’ argument is a red herring. For the reasons just discussed, the Commission 

has no obligation to initiate earnings reviews, and there are accordingly no rights for parties or 

potential parties to participate in a Commission decision not to initiate one. The timing of the 

Commission’s announcement on how it intends to proceed on a discretionary matter such as this 

cannot create a right to a hearing where one does not otherwise exist. 

14. Finally, a formal administrative hearing would serve no purpose here. The Larson 

Petition identifies three “disputed issues of material fact” in Paragraph 12 as to which they seek a 

hearing. In fact, however, none of the three entails an issue of fact to be resolved by hearing. 

Paragraphs 12(a) and (c) simply restate the Larsons’ disagreement with the Commission’s 

decision not to initiate an earnings review. Paragraph 12(b) asks whether FPL should be 

“allowed” to make a weather-related normalization adjustment to reduce its earnings and 

corresponding ROE on its earnings surveillance report. This is not a factual dispute and, in any 

event, evidences a misunderstanding of the earnings surveillance reports. As illustrated by the 

2010 forecasted earnings surveillance report (Attachment l), FPL routinely reports its earnings 

and ROE on earnings surveillance reports both with and without weather normalization. 

Paragraph 12@) thus presents no issue to be disputed or resolved. 

See, e.g., US Sprint Communications Co. v. Nichols, 534 So.2d 698 (Fla. 1988)(no 
requirement to hold a hearing where action taken did not represent a change from the status quo). 
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WHEREFORE, for the reasons set forth above, FPL respectfully requests that the Larson 

Petition be denied in all respects. 

Respectfully submitted, 

R. Wade Litchfield, Vice President 

John T. Butler, Managing Attorney 
Attorneys for Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, Florida 33408-0420 
Telephone: (561) 691-7101 
Facsimile: (561) 691-7135 

and General Counsel 

By: /s/ John T. Butler 
John T. Butler 
Florida Bar No. 283479 
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CERTIFICATE OF SERVICE 
Dockets 100410-E1 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been hrnished 
electronically this 16thth day of February, 201 1, to the following: 

Jennifer Crawford, Esquire 
Office of the General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-1400 
jcrawford@,PSC.STATE.FL.US Tallahassee, FL 32399-1400 

J.R. Kelly, Esquire 
Joseph A. McGlothlin, Esquire 
Office of Public Counsel 
c/o The Florida Legislature 
11 1 West Madison Street, Room 812 

Attorneys for the Citizens of the State 
of Florida 
Kellv.ir~lea.sta~.fl.us 
mcdothlin.ioseDh@,),lea.state.fl.us 

Mt. and Mrs. Daniel R. Larson* 
16933 W. Narlena Dr. 
Loxahatchee, FL 33470 
danlarson@,bellsouth.net 

*Not a Party 

By: /s/John i? Butler 
John T. Butler 
Florida Bar No. 283479 
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FPL 

Florida Power 8, UgM Company, 700 Unlveme Boulevard. Juno Eesch, FL 33408 

December 17,2010 

-VIA HAND DELIVERY - 
Mr. Marshall Willis, Director 
Division of  Economic Regulation 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FI 32399-0850 

RE: Docket No. 080677-EI 

Dear Mr. Willis: 

On September 13, 2010, the Commission approved FPL's request for an 
extension to file the 2010 Forecasted Earnings Surveillance Report (the "2010 FESR") no 
later than 30 days after the Commission's vote in Docket No. 080677-El either to 
approve the Stipulation and Settlement or, if not approved, to decide on the 
Reconsideration Motions. The Commission approved the Stipulation and Settlement at 
its December 14,201 0 agenda conference. The deadline for FPL to file the 2010 FESR is 
thus January 13,201 I .  

On October 18, 2010, FPL filed a provisional 2010 FESR, which reflected the 
assumption that the Stipulation and Settlement would be approved. The contingency that 
causud FPL to designate the 2010 F B R  as provisional (Le., approval of the Stipulation 
and Settlement) has now occurred, and FPL is aware of ho changes to the provisional 
2010 F E R  that would be needed in order for it to be representative of forecasted 2010 
results. Therefore, FPL hereby advises the Commission that the provisional 2010 FESR 
is final, such that it satisfies tho Commission's requirement for FPL to file a 2010 FESR. 
For convenient reference, a copy ofthe previously filed 2010 FESR is attached hereto. 

Sincerely, 

gly&-&, ,&j,&q- 
Robert E. Barrett 
Vice President, Finance 

Cc: J.R. Kelly, Officc of Public Counsel 
Cheryl Bulecza-Banks 
Andrew Maurey 
John Slernkewicz 
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