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Dorothy Menasco

From: Rehwinkel, Cecilia (Clssy) Gatloway [CRehwinkel@gunster.com]

Sent; Tuesday, June 14, 2011 4:.01 PM

To: Filings@psc.state flLus

Ce: Keino Young; 'bhuhta@carltonfields.com’; 'vkaufman@kagmlaw.com'; 'Bryan.Anderson@fpl.com’;

‘paul.lewisjr@pgnmail.com’; ‘john.burnett@pgnmail.com’; 'RMiller@pcsphosphate.com’;
'kenneth.hoffman@fpl.com’; 'karen.white@tyndall.af. mil’; 'Sayler.erik@leg.state fl.us', Charles Rehwinkel:
‘McGlothlin. Joseph@leg. state.fl.us'; 'Emait’; ‘jbrew@bbrslaw.com’; Feil, Matthew

Subject: PSC Filing - Docket No. 110008-E!
Attachments: Kundalkar Motion for Stay - 6.14.11.pdf

The attached document is being filed with the PSC today on behalf of Rajiv S. Kundalkar.
Person Responsible for Filing:

Matthew Feil

Gunster Law Firm

215 South Monroe Street, Suite 601
Tatlahassee, FL 32301

Direct: 850-521-1708

Main: 850-521-1980
mfeil@gunster.com

Docket Name and Number: Docket No. 110009-El — Nuclear Cost Recovery Clause
Total Number of Pages: 12
Filed on Behalf of; Rajiv S. Kundaikar

Description of Documents: Motion for Stay of Order No. PSC-11-0246-PCO-Ei

Office Manager - Tallahassee

Assistant to:

Lita A. Jaber, Matt Feil, Beth Keating & Joanna Bonfanti
Gunster, Yoakley & Stewart, P.A.

215 5. Monroe Street, Suite 601

Tallahassee, FL 32301

850.521.1710 « Fax: 850.576.0902

noarcia@gungter.com « www.gunster.com
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Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we
inform you that any U.S. federal tax advice contained in this communication (inciuding any attachments),
unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the
purpose of (1) avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or
recommending to another party any matters addressed herein. Click the following hyperlink to view the
complete Gunster IRS Disclosure & Confidentiality note.

hitp://www.gunster.com/terms-of-use/
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Writer's Direct Dial Number: 850-521-1708
Writer’s E-Mail Address: mfeil@gunster.com

June 14, 2011
VIA HAND DELIVERY

Ms. Ann Cole

Commission Clerk

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399

Re: Docket No. 110069-EI - Nuclear Cost Recovery Clause

Dear Ms. Cole;

On behalf of Mr. Rajiv S. Kundalkar, please find attached a Motion for Stay of Order No.
PSC-11-0246-PCO-EI for the above-referenced docket.

Your assistance in this matter is greatly appreciated. Should you have any questions,
please do not hesitate to contact me.

Sincerel

Matthew 1. Feil

oc: Certificate of Service
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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF FLORIDA

Invre: ) Docket No. 100009-L1
Nuclear Cost Recovery Clause ) Filed: June 14, 2011
)

RAJIV KUNDALKAR’S MOTION TO STAY QRDER NO. PSC-11-0246-PCO-FI
(ORDER DENYING MOTION TO QUASH SUBPOENA AND GRANTING MOTION
TO QUASH CROSS NOTICES OF DEPOSITION)

Pursuant to Rules 25-22.061(2)'and Rule 28-106.204, Florida Administrative Code,

comes now the undersigned attorneys who hereby move for a stay pending judicial review of

Order No. PSC-11-0246-PCO-EI, issued June 3, 2011, by Commissioner Brise, as Prchearing
Officer. Order No. PSC-11-0246-PCO-ET (the “Order”) denied the April 12, 2011, Motion to
Quash filed by Mr. Rajiv Kundalkar?

Without a stay, Mr. Kundalkar (“Movant™) will be irreparably harmed and his right to
seek judicial review will be effectively taken away by the Commission before the court even has
a chance to address the matter on review. In support of this Motion for Stay,> Movant states as

follows™:

Background
1. Movant is a private citizen and retired resident of Palm Beach County, Florida,

and a non-party to this proceeding. He is not a current employee of Florida Power & Light

! Rule 25-22.061(1) governs stays where the order subject to judicial review involves a refund or decrease in rates,
Rule 24-22.061(2} governs stays of all other orders.

*This stay motion applies te that portion of the Order denying the Maotion to Quash.

*Rule 25-22.061(4) provides, “Mations filed pursuant to this rule shall be heard by those Commissioners who were
on the deciding panel for the order being appealed.” In this instance, the Order was decided by the Prehearing
Officer, so the application of subsection (4) of the rule is not entirely clear. As a procedural matter, Movant will not

object to either the Prehearing Officer or the panel making the initial decision on this Motion for Stay.

1 A separate Request for Oral Argument is being filed contemporaneously with this Motion.
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Company (“FP&L”), the regulated company that is a party to this proceeding before the
Commission, nor any FP&L affiliate. Mr. Kundalkar has not been in the employ of FP&L since
February 2010, when he retired.

2. A March 29, 2011, subpoena served by OPC on Movant required Movant to
appear for deposition on April 20, 2011, in West Palm Beach. Neither the subpoena nor the
notice of deposition attached (“Subpoena”™) identified any topic or subject matter or issue about
which Movant would be asked to testify at deposition. Thereafter, cross-notices of deposition
were served by the staff and the Florida Industrial Power Users Group (“FIPUG™). On April 12,
2011, Movant filed a Motion to Quash the Subpoena and related cross-notices.

3. The April 12 Motion to Quash was based on several arguments, including that the
Subpoena did not and could not meet the “necessary” requirement of Section 350.123, Florida
Statutes; did not meet the lawful issuance, reasonable scope and relevance criteria of Section
120.569(2)(k)1., Florida Statutes; did not pass scrutiny of a public policy balancing test; and was
posed for the purpose of annoyance and harassment.

4. Included in the Motion to Quash was Movant’s affidavit, wherein he averred: (a)
He retired from FP&L in February 2010. (b) He is not employed by or a paid contractor or
consultant to FP&L or any affiliate. of FP&L. (¢) He has no rolc in the business or operations of
FP&L or any affiliate of FP&I.. (d) He has no access to the non-public operational or business
information of FP&L. (e) He has not participated in any way in the current year’s or prior
year's nuclear cost recovery (“NCR™) dockets. (f) He did, while in the employ of FP&L in

September 2009, testify before the Commission in Docket No. 090009, the NCR proceeding for
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that year; however, his testimony was consistent with FP&L’s position and was based on
supporting information from FP&L and input of its employees, management and consultants. (g)
He possesses substantially the same or identical personal knowledge of information regarding
Docket No. 090009 as other individuals still employed by or working for FP&L.

5. In this matter, FP&L prefiled the testimony of multiple witnesses to address any
issues within the Commission’s jurisdiction regarding the proceedings in Docket No. 090009
(the 2009 NCR case), including witnesses who had decision-making authority for the conduct of
that case. Despite the surfeit of able FP&I. witnesses (o depose, a considerable record from the
prior year’s proceeding and the ability to seek discovery from and depose any employees and
consultanis of FP&I., OPC issued a blank subpoena for the deposition of Movant, a non-party
private citizen. This intrusion on a private citizen is without precedent in the annuls of the
Commission,

6. Though an issue list for this proceeding has yet to be agreed on by the parties or
adopted by the Commission, OPC, in its responsc to the Motion to Quash, insisted that the

tentative issue it formulated for which it sought Movant's deposition testimony was as follows:

(a) Did FPL willfully withhold information that the Commission needed to make an
informed decision during the September 2009 hearing in Docket No. 090009-E1?

(b) If the answer is yes, does the Commission possess statutory and regulatory authority
with which to address FPL’s withholding of information?

(c) In light of the determinations on (a) and (b), what action, if any, should the
Commission take?
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(“OPC’s Information Issue™).® OPC did not refute with record evidence any of the allegations
of Movant’s affidavit, nor did OPC refute that there were multiple company witnesses available
fo address any issues raised in the case. Instead, OPC asserted that under Chapter 120, Florida
Statutes, Rule 1.280 of the Florida Rules of Civil Procedure and the Uniform Rules on
Procedure, OPC had the right (through the Commission} to subpoena and depose any person who
may have any information relevant to a Commission proceeding, whether the person is a party or
not, and that the term *“necessary” in Section 350,123 had no independent meaning; instead,
“necessary” meant only “if requested by a party through legitimate discovery.” OPC also
asserted, in essence, that only subpoenas for docwmnents need to be reasonable in scope.

7. In the Order, the Prehearing Officer denied the April 12 Motion to Quash as to
OPC’s Subpoena, finding that OPC had “broad discovery rights in accordance with the Florida
Rules of Civil Procedure.™® The only limjt on OPC’s discovery rights, per the Order, was
discovery imposed for annoyance, embarrassment, oppression, or which posed an undue burden
or expense. The Order also found that a subpoena for deposition without any subject description
satisfies Section 120.569(2)(k)1’s requirement for reasonable scope.

8. The undersigned counsel warrants that Movant will file a petition for review (as a

petition for certiorari and/or prohibition) with the First District Court of Appeal on or before July

% At oral argument on Movant’s Motion to Quash, OPC shifted its approach from the written pleadings,
cmphasizing there were issues other than OPC’s Information !ssue which were targets for inquiry in a deposition of
Movant. In the Order, this argument appears te have been accepted in the respect that the Order refers to an Issue
No. 17 (Order at p. 9, footmote 8) upon which Movant may be asked to testify, though there is no approved issue list
in the docket,

® The Order did quash the staff and FIPUG cross-notices of deposition,
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5, 2011, thirty (30) days from the date of the Order’s rendition date, in accordance with the

Florida Rules of Appellate Procedure.

Summary
9, Movant cannot somehow undo having his deposition taken once that deposition

takes place.” The harm posed to Movant by the Order will be incurable after judicial review if
the deposition poes forward prior to judicial review., Movant's right 1o seek judicial review will
be effectively denied if the Commission does not stay the Order. Further, since the Order has the
effect of rendering Section 350.123, Florida Statutes, a nullity and the Order declares only
subpoenas for_ documents need comply with Section 120.569(2){k}!, Florida Statutes, Movant
has a likelihood of success on appeal. Further, no parties to this case will be prejudiced while
Movant secks judicial review of the Order, as even the issues subject to a statutory clock ¢an
move forward without Movant’s deposition. The reasonableness of FP&L’s costs can be
determined without any ruling on the Information Issue, even that issue is ultimately accepted by
the Commission as an issue in the case, Movant’s right to appeal should not be sacrificed for the
sake of a schedule that does not require his involvement, in a case where he has no control over

the timing of events and where Movant has no stake.

Argument
10. In pertinent part, the Commission’s rule governing stays, Rule 25-22.061, Florida
Admmistrative Code, (“the Stay Rule™) provides as follows:

(2) . .. [A] party secking to stay a final or nonfinal order of the Commission pending

7 By a phone conversation with the undersigned on June 7, OPC proposed taking Movant’s deposition on June 28 or
June 29. As of the date of this Motion for Stay, OPC’s Subpoena has not been amended and/or reissued, nor has any
other party issued a subpoena for Mevant,
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judicial review may file a motion with the Comumission, which has authority to grant,

modify, or deny such relief. A stay pending review granted pursuant to this subsection

may be conditioned upon the posting of a good and sufficient bond or corporate
undertaking, other conditions relevant to the order being stayed, or both. In determining
whether to grant a stay, the Commission may, among other things, consider:

(a) Whether the petitioner has demonstrated a likelihood of success on the merits on

appeal;

(b) Whether the petitioner has demonstrated a likelihood of sustaining irreparable harm if

the stay is not granted; and

(¢) Whether the delay in implementing the order will likely cause substantial harm or be

contrary to the public interest if the stay is granted.

The Stay Rule does not specify the weight to be given to the enumerated factors in paragrpahs
(a) through (c), and therefore sound discretion must be applied considering the circumstances of
a cach individual case. Movant maintains that in this case, the irreparable harm posed by the
Order must be the prime consideration in deciding this Motion for Stay. For if irreparable harm
is not the prime consideration, and the Commission denies the stay, the Commission effectively
elminates Movant’s rights under the law to seek judicial review,

11.  If Movant is forced to be deposed before judicial review is concluded, he will be
irreparably harmed. Once Movant is questioned against his will pursuant to the Order, the
deposition cannot somchow be erased, reversed or cured. Movant’s request for relief from the
First Distriet Court of Appeal may be granted; however, if the Commission does not stay the
Order, the Court’s order would be moot. Movant has the unequivecal right to seek judicial
review of the Order, but without a stay, Movant’s right to review is effectively denied by the
Commission before the First District Court of Appeal even has a chance to consider the matter.

12. Movant has a rcasonable likelihood of success on the merits of judicial review.

Among its errors, the Order has the effect of rendering Section 350.123, Florida Statutes, a

6
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nullity. Indeed, the Order results in the deletion of Section 350,123 -- with no difference
whatsoever to the Commission’s authority -- since the Order supplants Section 350.123 with
Section 120,569(2)(f). this voiding of a statutory scction departs from the essential
requirements of the law, TFurther, the Order concludes that only subpoenas for documents need
comply with Section 120.569(2)(k)1’s requirement for reasonable scope, although that section
contains no such limitation. This conclusion also departs from the essential requirements of the
taw.

13.  The parties and the public interest would not be harmed by staying the Order.
Movant has no control over the amount of time that the First District Court of Appeal will take
to decide this matter any more so than Movant had control over the amount of time the
Commission took to decide the Motion to Quash. Judicial review may or may not be complete
before the August 1 discovery cut-off or the mid-August hearings in this inatter. However, even
if review is not complete until after the hearings, FP&L. has several able witnesses available to
address any issues which the Commission eventually accepts for consideration in this
proceeding. This case, like all other clause cases, is subject to an annual, rolling review;
therefore, even if judicial review is not complcte by the August hearings, the Commission may
maove forward with this year’s hearings as scheduled. Moreover, the Commission may make a
determination of the reasonableness of FP&L’s costs without ruling on OPC’s Inforination
Issue. That issue, even if it is ultimately accepted as an issue in the case, is not subject to a
statutory deadline for Commission determination, nor is it inseverable from other issues in the

docket. So, again, if judicial review is not complete by August, the Commission may move
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forward with the hearings as scheduled.?

14.  Movant asserts that the public interest is served by granting a stay because doing
so preserves the rights of all non-party individuals to seek judiciai review of a Commission
discovery order. Indeed, those who sought enforcement of the Subpoena must bear some of the
consequences of their pursuit, rather than have Movant bear the consequences (through denial
of the stay) simply because Movani wishes to exercise his right to appeal. Any time pressures
felt by the parties or the Commission in this case are not Movant’s doing.” Movant is not a
party and made no request of the Commission other than to be left alone. The case can move
forward without Movant, consistent with the public interest and in accordance with Commission
requirements, and Movant’s right to seck judicial review should not be denied by considerations
cutside Movant’s control and regarding which Movant has nno interest at stake.

15.  There are no conditions appropriate for a stay which should be imposed on
Movant.

fe. Movant has contacted OPC regarding this motion and reports that OPC opposes

the relief sougit herein and intend to file responses to that effect.

WHEREFORE, Mr. Rajiv S, Kundalkar moves that the Commission stay, as set forthin
this motion, Order No. PSC-11-0246-PCQO-EI, issued June 3, 2011, pending, and for the duration

of, the judicial review he will request and that such stay be granted without condition.

* The Order encouraged OPC to depose FP&L’s proffered witnesses before deposing Movant, (Order at p. 6.) As of
the date of this Motion, not all of FP&L.'s witnesses have been deposed. The discovery process is on-going,

? Movant has occasioned no delays in protecting his vights in this proceeding. Further, Movant has ehosen not to
seck reconsideration of the Order, which may have consumed additional Comunission time and resources.

8




Docket No. 110009-E1
Motion for Stay
June 14, 2011

Resp?ctfully submitted,

Matthew™]. Feil
Gunster Yoakley & Stewart, P.A.
215 South Monroe Street, Ste 601
Tallahassee, FL 32301

Attorneys for Rajiv 8. Kundalkar




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished

by clectronic mail and/or U.S. Mail on this 14th day of June, 2011, to the following:

Keino Young, Esquire

Anna Williams, Esquire

Division of Legal Services

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL. 32399
kyoungf@psc.state.fl.us

Matthew Bernier

Carlton Fields Law Firm

215 South Monroe Street, Ste 500
Tallahassee, FL 32301
mbernier@carlionfields.com

Vicki G. Kaufman

Jon C. Moyle, Ir.

Florida Industrial Power Users Group
c/o Keete Law Firm, The Perkins House
118 North Gadsden Street

Tallahassee, FI. 32301
vkaufmani@kagmlaw.com

Paul Lewis, Jr.

Progress Energy Florida, Inc.
106 East College Avenue
Suite 800

Tallahassee, FL 32301
paul.lewispi@pgnmail.com

Randy B. Miller

White Springs Agricultural Chemicals, Inc.

15843 Southeast 78" Street
Post Office Box 300

White Springs, FL 32096
RMillerpesphosphate.com

Karen S. White

Federal Executive Agencies
cfo AFCESA/ULFSC

139 Barnes Drive, Suite |
Tyndall AFB, FL. 32403-5319
karen, whitef@tyndall.af.mil

James W, Brew

Alvin Taylor

Brickfield Law Firm

Eighth Floor, West Tower

1025 Thomas Jefferson Street, NW
Washington, DC 20007
ibrew(@bbrslaw.com

J. Michael Walls

Blaise N, Huhta

Carlton Fields Law Firm
Post Office Box 3239
Tampa, FIL. 33601
bhuhtatcarltonfields.com

Bryan S. Anderson

Jessica Cano

Florida Power & Light Company
700 Universe Boulevard

Juno Beach, FL 33408

Bryan. Andersonf@{pl.com

John T. Burnelt

R. Alexander Glenn

Progress Energy Service Company
Post Office Box 14042

St. Petersburg, FI 33733

john. burnett@gpgnmail.coin

Ken Hoffinan

Florida Power & Light Company
215 South Monroe Street

Suite 810

Tallahassee, IF1. 32301
kenneth.hoffmanafpl.com

Rajiv S. Kundalkar
11591 Buckhaven Lane
West Palm Beach, FL 33412
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