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Eric Fryson

From: Grenz, Barbara [Barbara.Grenz@fpl.com)

Sent: Friday, August 10, 2012 3:54 PM

To: Filings@psc.state.fl.us

Cc: Keino Young; kelly.jr@leg.state.fl.us; Rehwinkle.Charles@leg.state.fl.us;

mcglothlin.joseph@leg.state.fl.us; sayler.erik@leg.state.fl.us; mwalls@carltonfields.com;
bgamba@carltonfields.com; john.burnett@pgnmail.com; alex.glenn@pgnmail.com;
dianne.triplett@pgnmail.com; mbernier@carltonfields.com; paul.lewisjr@pgnmail.com;
jbrew@bbrslaw.com; ataylor@bbrslaw.com; Rmiller@pcsphosphate.com; schef@gbwlegal.com;
jlavia@gbwlegal.com; gadavis@enviroattorney.com; jwhitlock@enviroattorney.com;
samuel.miller@tyndall.af. mil; vkaufman@moylelaw.com; jmoyle@moylelaw.com; Cano, Jessica;
Anderson, Bryan; Grenz, Barbara

Subject: Electronic Filing - Docket No. 120009-El / FPL's Memorandum of Law in Opposition to Issues 1,
28A, and 29A

Attachments: FPL's Memorandum of Law in Opposition to Issues 1, 28A, and 29A.pdf
Electronic Filing

a. Person responsible for this electronic filing:

Jessica A. Cano, Esq.

Florida Power & Light Company
700 Universe Boulevard

Juno Beach, FL 33408

(561) 304-5226
Jessica.Cano@fpl.com

b. Docket No. 120009-EI

In Re: Nuclear Power Plant Cost Recovery Clause

¢. The document is being filed on behalf of Florida Power & Light Company.
d. There are a total of seven (7) pages.

e. The document attached for electronic filing is: Florida Power & Light Company’s
Memorandum of Law in Opposition to Issues 1, 28A, and 29A.

Barbara Grenz, CP

Certified Paralegal

Senior Legal Assistant to

Bryan S. Anderson

Assistant General Counsel - Regulatory
William P. Cox, Senior Attorney

Florida Power & Light Company

700 Universe Blvd. - JB/LAW

Juno Beach, FL 33408

Office: (561) 304-5608 Fax: (561) 691-7135
barbara.grenz@fpl.com
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Nuclear Power Plant ) Docket No. 120009-EI
Cost Recovery Clause ) Filed: August 10, 2012

FLORIDA POWER & LIGHT COMPANY’S
MEMORANDUM OF LAW IN OPPOSITION TO ISSUES 1, 28A, AND 29A

Pursuant to the Prehearing Officer’s authorization communicated to parties in this docket
on August 9, 2012, Florida Power & Light Company (“FPL”) hereby files its Memorandum of
Law in Opposition to Issues 1, 28A, and 29A. Issue 1 is improper and unnecessary because the
resolution of the issue is dictated by statute. Issues 28A and 29A are improper and unnecessary
because they are subsumed in other, properly framed issues for determination in this docket.
Accordingly, these issues should be excluded from this proceeding.

Issue 1: Does Section 366.93, Florida Statutes, authorize the Commission to disallow
recovery of all, or a portion of, the carrying costs prescribed by Section 366.93(2)(b),
Florida Statutes?

FPL disputes that this is an appropriate issue because the answer to the question posed —
whether the Commission has the authority to disallow carrying costs prescribed by Statute — is
clearly answered in the negative in the statute itself. Section 366.93(2)(b) states in relevant part
as follows:

To encourage investment and provide certainty, for nuclear or integrated gasification

combined cycle power plant need petitions submitted on or before December 31, 2010,

associated carrying costs shall be equal to the pretax AFUDC in effect upon this act

becoming law.
(emphasis added). The Allowance for Funds Used During Construction (“AFUDC”) rate as of
the date the act became law contained both a debt and an equity component which are each an

integral part of the AFUDC rate. The referenced pretax AFUDC rate is required by statute, as

made clear by the Legislature’s use of the word “shall.” As explained by the Florida Supreme
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Court, it is an elementary principle of statutory construction that significance and effect must be
given to every word of a statute — and words in a statute should not be construed as mere
surplusage. School Board of Palm Beach County v. Survivors Charter Schools, Inc., 3 So. 3d
1220, 1233 (Fla. 2009), citing Gulfstream Park Racing Ass’n v. Tampa Bay Downs, Inc., 948 So.
2d 599, 606 (Fla. 2006).

The Commission, like other administrative agencies, is a creature of statute, and its
powers, duties, and authority are only those that are conferred by statute. Southern States
Utilities v. Florida .Public Serv. Comm’n, 714 So. 2d 1046, 1051 (Fla. 1** DCA 1998), citing
Rolling Qaks Utils. v. Florida Public Serv. Comm’n, 533 So. 2d 770, 773 (Fla. 1st DCA 1988).
Neither Section 366.93, Florida Statutes, nor any other Florida statute, provides the Commission
discretion or authority to change the AFUDC rate. Nor can anyone convincingly argue that there
is a legitimate question of law given the Commission’s aﬁthority to fix “fair, just and reasonable
rates” pursuant to Section 366.06, Florida Statutes. It has long been settled that when a general
statute and a specific statute cover the same subject area, the specific statute controls. See School
Board of Palm Beach County v. Survivors Charter Schools, Inc., 3 So. 3d 1220, 1233 (Fla.
2009), citing Maggio v. Fla. Dep’t of Labor & Empl. Sec., 899 So. 2d 1074, 1079 (Fla. 2005).
Section 366.93, Florida Statutes, governing nuclear power plant cost recovery and establishing
the one and only AFUDC rate for this proceeding, controls the outcome of this issue — not the
Commission’s general authority to fix fair, just, and reasonable rates.

Finally, the very suggestion that the issue should be considered undermines the stated
intent of the articulated AFUDC rate, which is to encourage investment and provide certainty
in a utility’s recovery of carrying charges. Inclusion of the issue would therefore not only be a

waste of the Commission’s and all parties’ time (given the fact that the outcome is dictated by



law), but would also introduce uncertainty into the process in violation of the stated intent of the
statute. For all these reasons, Issue 1 should be excluded from this proceeding.
Issue 28A: Based on the evidence, under current circumstances, should the Commission
evaluate the economic feasibility of the Turkey Point and St. Lucie Extended Power Uprate
activities separately?
FPL disputes that this is an appropriate issue because it is entirely subsumed within, and
OPC can make all of its arguments under, Issue 28. Issue 28 states:
Should the Commission approve what FPL has submitted as its 2012 annual detailed
analysis of the long-term feasibility of completing FPL’s Extended Power Uprate project,
as provided for in Rule 25-6.0423, F.A.C? If not, what action, if any, should the
Commission take?
Exclusion of Issue 28A would streamline the process and avoid unnecessary duplication. No
party would be harmed by its exclusion, as any arguments intended to be made with respect to
Issue 28A can be made under Issue 28. Accordingly, this issue should be excluded.
Issue 29A: Should the Commission find that FPL managed the extended power uprate
activities at Turkey Point in a reasonable and prudent manner? If not, what action should
the Commission take? '
" FPL disputes that this is an appropriate issue because it is entirely subsumed within, and
OPC can make all of its arguments under, Issue 29. Issue 29 states:
Should the Commission find that FPL’s 2011 project management, contracting,
accounting and cost oversight controls were reasonable and prudent for the Extended
Power Uprate project?
Exclusion of Issue 29A would streamline the process and avoid unnecessary duplication. No
party would be harmed by its exclusion, as any arguments intended to be made with respect to
Issue 29A can be made under Issue 29. Accordingly, this issue should be excluded.
To the extent Issue 29A is included over Staff’s objection (noted in its prehearing

statement) and over FPL’s objection (noted in its prehearing statement and this memorandum), it

must be revised to include a year to which the issue is intended to apply. Pursuant to Rule 25-



6.0423(5), Fla. Admin. Code, only the previous year, current year, and subsequent year (in this
case, years 2011, 2012, and 2013) are subject to Commission review in the Nuclear Cost
Recovery docket. Consideration of project management in a year prior to 2011, if that is the
intent of the proposed issue, would be in direct violation of the Nuclear Cost Recovery Rule.
Rule 25-6.0423(5)(c)3, Fla. Admin. Code, states that after being found prudent and approved for
inclusion in the Capacity Cost Recovery Clause factor, “prior year actual costs...shall not be
subject to disallowance or furthe;r prudence review...”

The Rule’s limitation on the years under review in each year’s Nuclear Cost Recovery
docket was acknowledged by several Commissioners during last yeér’s Nuclear Cost Recovery
hearing in Docket No. 110009-EL! See Tr. 60 (“It’s the actions that occurred during the year in
question and the specific costs incurred on what is prudent or imprudent.”) (Commissioner
Balbis); Tr. 61 (“I think that we need to be limited to the 2009 — 2009, 2010 costs.”)
(Cornfnissioner Brown); Tr. 72 (“...we’re not talking about ’07. That decision is made and
we’ve moved forward from that.”) (Chairman Graham); Tr. 1063 (“The reason I asked that
question is because we’re, we’re looking at 2009 and 2010.”) (Commissioner Bris€); Tr. 1112.
Accordingly, to the extent Issue 29A is included, it should be revised to state “Should the
Commission find that in 2011 FPL managed the extended power uprate activities at Turkey Point
in a reasonable and prudent manner? If not, what action should the Commission také?” Only
upon revision would it present an issue (albeit a redundant and unnecessary issue) that could

legally be considered by the Commission.

! During 2011, the years under review included 2010, 2011, and 2012. Due to a stipulation by FPL and other
parties, approved by the Commission, the 2011 proceeding also reviewed 2009 project management and costs.




WHEREFORE, FPL respectfully requests that Issues 1, 28A, and 29A be excluded from

this proceeding.

Respectfully submitted this 10th day of August, 2012.

By:

Bryan S. Anderson

Fla. Auth. House Counsel No. 219511
Admitted in IL; Not Admitted in FL

Jessica A. Cano

Fla. Bar No. 0037372

Attorneys for Florida Power & Light Company
700 Universe Boulevard

Juno Beach, Florida 33408-0420

(561) 304-5226

(561) 691-7135 (fax)

s/ Jessica A. Cano
Jessica A. Cano
Fla. Bar No. 0037372




CERTIFICATE OF SERVICE
DOCKET NO. 120009-EI

[ HEREBY CERTIFY that a true and correct copy of the foregoing Memorandum of Law
in Opposition to Issues 1, 28A, and 29A was served via electronic mail this 10th day of August,
2012 to the following: '

Keino Young, Esq. J. R. Kelly, Esq.

Michael Lawson, Esq. Charles Rehwinkel, Esq.

Division of Legal Services ' Joseph McGlothlin, Esq.

Florida Public Service Commission Erik L. Sayler, Esq.

2540 Shumard Oak Blvd. Office of Public Counsel
Tallahassee, Florida 32399-0850 c/o The Florida Legislature
KYOUNG@PSC.STATE.FL.US 111 West Madison Street, Room 812
MLAWSON@PSC.STATE.FL.US Tallahassee, Florida 32399

Kelly.jr@leg.state.fl.us
Rehwinkel.Charles@]leg.state.fl.us
mcglothlin.joseph@leg.state.fl.us
Sayler.Erik@leg.state.fl.us

J. Michael Walls, Esq. R. Alexander Glenn, Esq.

Blaise N. Gamba, Esq. John T. Burnett, Esq.

Carlton Fields Law Firm Dianne M. Triplett, Esq.

P.O. Box 3239 Progress Energy Service Company, LLC
Tampa, Florida 33601-3239 P.O. Box 14042
mwalls@carltonfields.com St. Petersburg, Florida 33733-4042
bgamba@carltonfields.com john.burnett@pgnmail.com

Attorneys for Progress alex.glenn nmail.com

dianne.triplett@pgnmail.com
Attorneys for Progress

Matthew Bernier, Esq. Mr. Paul Lewis, Jr.

Carlton Fields Law Firm 106 East College Ave., Suite 800
215 S. Monroe Street, Ste. 500 Tallahassee, Florida 32301-7740
Tallahassee, Florida 32301 paul.lewisir@pgnmail.com

mbernier@carltonfields.com
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Jon C. Moyle, Jr., Esq.

Vicki Gordon Kaufman, Esq.

Keefe Anchors Gordon & Moyle, PA
118 North Gadsden Street
Tallahassee, Florida 32301
jmoyle@moylelaw.com
vkaufman@moylelaw.com
Attomeys for FIPUG

Randy B. Miller

White Springs Agricultural Chemicals, Inc.
Post Office Box 300

15843 Southeast 78th Street

White Springs, Florida 32096
RMiller@pcsphosphate.com

Gary A. Davis, Esq.

James S. Whitlock, Esq.

Davis & Whitlock, P.C.

P.O. Box 649

Hot Springs, NC 28743
gadavis@enviroattorney.com
jwhitlock@enviroattorney.com

By:

James W. Brew, Esq.

F. Alvin Taylor, Esq.

Brickfield, Burchette, Ritts & Stone, P.C.
1025 Thomas Jefferson Street, NW
Eighth Floor, West Tower

Washington, DC 20007-5201
jbrew@bbrslaw.com

ataylor@bbrslaw.com
Attorneys for PCS Phosphate

Robert Scheffel Wright

John T. LaVia, III

Gardner, Bist, Wiener, Wadsworth, Bowden,
Bush, Dee, LaVia & Wright, P.A.

1300 Thomaswood Drive

Tallahassee, FL. 32308
schef@gbwlegal.com

jlavia@gbwlegal.com

Attorneys for the Florida Retail Federation

Captain Samuel Miller
USAF/AFLOA/JACL/ULFSC
139 Barnes Drive, Suite 1
Tyndall AFB, FL 32403-5319
Samuel.Miller@Tyndall.af. mil

s/ Jessica A. Cano
Jessica A. Cano
Fla. Bar No. 0037372



mailto:Samuel.Miller@Tyndall.af.mil
mailto:jlavia@gbwlegal.com
mailto:schef@gbwlegal.com
mailto:ataylor@bbrslaw.com
mailto:ibrew@bbrslaw.com
mailto:jwhitlock@enviroattomey.com
mailto:gadavis@enviroattomey.com
mailto:RMiller@pcsphosphate.com
mailto:vkaufman@moylelaw.com
mailto:moyle@moylelaw.com

