FILED 9/12/2019
DOCUMENT NO. 08747-2019
FPSC - COMMISSION CLERK

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition to establish a generic docket to DOCKET NO. 20180013-PU
investigate and adjust rates for 2018 tax savings, by
Office of Public Counsel. FILED: September 12, 2019

PETITION REQUESTING EVIDENTIARY HEARING ON THE PROTESTED
PORTIONS OF THE PROPOSED AGENCY ACTION

The Citizens of the State of Florida (Citizens), by and through the Office of Public Counsel
(OPC), pursuant to Sections 120.57 and 120.80(13)(b), Florida Statutes (F.S.), and Rules 25-22.029
and 28-106.201, Florida Administrative Code (F.A.C.), file this protest of, and request for an
evidentiary hearing on, the Florida Public Service Commission’s (Commission’s) Order No. PSC-
2019-0350-PAA-PU, issued August 22, 2019 (“PAA Order”). In the PAA Order, the Commission
allowed Utilities, Inc. of Florida (“UIF” or “Utility”) to unjustly keep a tax savings windfall that
rightfully belongs to UIF’s customers. In support of their Petition, Citizens state as follows:
1. The name and address of the agency affected and the agency’s file number:
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

Docket No. 150071-SU
2. The Citizens include the customers of UIF whose substantial interests are affected by the PAA
Order because the PAA Order authorizes the Utility to unjustly keep over-collected income tax expense
that rightfully belongs to UIF’s customers.
3. Pursuant to Section 350.0611, F.S., the Citizens who file this Petition are represented by the
Office of Public Counsel with the following address and telephone number:

Office of Public Counsel

c/o The Florida Legislature
111 West Madison Street, Room 812



Tallahassee, Florida 32399-1400
Telephone No. (850) 488-9330

4. The Citizens obtained a copy of the PAA Order via email on or about August 22, 2019.

5. At this time, the disputed issues of material fact, including a concise statement of the ultimate
facts alleged, and those specific facts which Citizens contend warrant reversal and/or modification of
the PAA Order, are discussed below.

6. By way of background, UIF requested a substantial rate increase for its consolidated water and
wastewater operations in Florida in 2016. On September 25, 2017, UIF was awarded a rate increase of
$5.2 million, based in part on a federal corporate income tax rate of 35% in Order No. PSC-2017-
0361-FOF-WU. On December 22, 2017, the federal corporate income tax rate was lowered to 21%
beginning January 1, 2018. The OPC has conservatively estimated that UIF’s annual tax savings for
the newly combined systems is at least $1 million. Despite the rate increase calculated for UIF to
achieve a return on equity mid-point of 10.40% with a corresponding overall rate of return mid-point
of 7.53% (and accompanying range of 6.67% to 7.51%), and despite the tax windfall of at least $1
million, when it self-reported its achieved earnings for 2018, which is the first full calendar year of the
rate increase and the tax savings, the Utility showed earnings below the bottom of the ROR range at
4.9% and 6.25% for water and wastewater operations, respectively. Based on this unaudited self-report,
the Commission proposes in its PAA Order to allow UIF to seize the overpaid income taxes that
rightfully belong to UIF’s customers. The Citizens object to this proposal.

7. Therefore, pursuant to Section 120.80(13)(b), F.S., Citizens protest the applicable portions of
the PAA Order only as it relates to UIF, its appropriation of the estimated $1 million windfall in tax
savings and the related disputed issues of material fact listed below. Further, Citizens protest any
reasonably and necessarily related legal, policy and fact issues resulting from the specifically identified

areas of protest. Further, Citizens’ reserve their right to fully participate in the hearing process to



address any issues identified in any other party’s protest or cross-petition. Below is a preliminary list

of issues identified by Citizens for UIF as being ripe for hearing in this protest.

Statement of Disputed Facts and Issues

Legal and Policy Issues:

Issue 1.

Issue 2.

Issue 3.

Under what conditions can the Commission allow UIF to retain excess federal
corporate income tax expense (current and deferred) collected at a 35% (or greater)
rate but payable to the United States Treasury at a 21% rate?

Has UIF accurately reflected in its 2018 Annual Report the determinations made in
Commission Order No. PSC-2017-0361-FOF-WS?

Does the UIF 2018 annual report accurately reflect reasonable and prudent costs
actually incurred, including affiliate transactions recorded at arm’s length?

Earnings-related fact issues:

Issue 4.

Issue 5.

Issue 6.

Issue 7.

Issue 8.

Issue 9.

Issue 10.

Issue 11.

Issue 12.

Issue 13.

Issue 14.

Issue 15.

Does the UIF 2018 annual report accurately reflect the revenues collected?

Does the UIF 2018 annual report accurately reflect the true capital costs for UIF?
What is the actual, prudent balance of plant in service for 2018

What is the actual, prudent balance of accumulated depreciation for 2018?

What is the actual, prudent balance of CIAC for 2018?

What is the actual, prudent balance of Accumulated Amortization of CIAC for 2018?

What is the actual, prudent used and useful percentage for the wastewater and water
plant for 2018?

What is the actual, prudent balance of miscellaneous deferred debits for 2018?
What is the actual, prudent rate base for 2018?

What is the actual, prudent capital structure, including the amount of debt and equity
for 20187

What is the actual, prudent amount of revenues for 2018?

What is the actual, prudent amount of O&M expenses (including rate case expense)
for 2018?



Issue 16. What is the actual, prudent amount of depreciation expense for 2018?
Issue 17. What is the actual, prudent amount of taxes other than income for 2018?
Issue 18. What is the actual, prudent achieved return on equity for 2018?

Issue 19. What is the actual, prudent amount of income taxes for 2018?

Issue 20. What is the actual tax savings resulting from the Federal Tax Cut and Jobs Act
(“TCJA”) for 2018?

Refund and rate reductions issues:

Issue 21. How should the Commission dispose of the actual tax savings resulting from the TCJA
for 2018?

Issue 22. How should the Commission dispose of the actual tax savings resulting from the TCJA
for the period January 1, 2019 through the date rates are permanently adjusted to reflect
the return of tax savings resulting from the TCJA?

Issue 23.  What adjustment to rates should the Commission order to account for the actual tax
savings resulting from the TCJA for 2018 so that UIF’s rates are fair, just and
reasonable?

Statement of the Ultimate Facts Alleged

The ultimate facts from each of the issues discussed above will vary depending upon the
testimony and discovery brought forth in this hearing; however, significant refunds and reductions in
the customers’ rates should be the result.

6. Pursuant to Sections 367.081 and 367.121, F.S., the Commission has the authority and duty to
prescribe and fix just and reasonable rates and charges. Pursuant to these statutes, adjustments should
be made to the rates and charges approved by the PAA Order. In the broadest terms, the Citizens’
ultimate factual allegation is that the PAA Order’s rates and charges are unfair, unjust, unreasonable,
excessive, and unfairly discriminatory. UIF’s appropriation and retention of the windfall tax savings
renders the rates set less than 4 months before the tax rate change using the 35% federal corporate

income tax rate unfair, unjust, and unreasonable. The disputed issues of material fact delineated in and



by Citizens’ protest should be interpreted broadly in order to effectuate full discovery on the disputed
issues, thereby allowing the parties to adequately determine the scope of the issues for consideration
and determination. Citizens’ protest encompasses any additional issues logically arising from the
specifically identified areas, including related issues that may arise during the process of discovery
issued in this case. Further, Citizens reserve the right to fully participate in the hearing process, take
positions and file testimony on any additional issues raised by any other party’s protest or cross-
petition, and resolve any issues which come to light during the pendency of this docket.
7. Citizens are entitled to a de novo proceeding on the disputed issues of material fact raised in
Citizens’ protest of the PAA Order. Citizens maintain that UIF has the burden of proof in all aspects
of the requested evidentiary hearing pursuant to Section 120.57(1), F.S., and if the burden of proof is
not satisfied, the disputed issues of material fact must be resolved in favor of the Utility’s ratepayers.
8. By Order No. PSC-2019-0350-PAA-PU, protests of the PAA Order shall be filed with the
Office of Commission Clerk no later than the close of business on September 12, 2019. This Petition
has therefore been timely filed.
9. Sections 367.081 and 367.121, F.S., are the specific statutes that require reversal or
modification of the PAA Order.
10. Citizens request that the Commission take the following actions with respect to this protest and
objection to the PAA Order:
a) Establish a hearing schedule to resolve the disputed issues of material fact as described
above, including any additional issues raised by a party’s protest or cross-protest and on any
issues which come to light during the pendency of this docket.
b) (1) Establish the amount of tax savings windfall achieved by UIF for 2018 as a result

of the TCJA and order that amount be refunded to the Utility’s ratepayers; (2) permanently



adjust rates going forward based on a 21% federal corporate income tax rate, and (3) order that
any over-collection in tax savings windfalls occurring from January 1, 2019 until rates are

permanently adjusted in accordance with (2) herein, also be refunded to UIF’s ratepayers.

WHEREFORE, the Citizens hereby protest and object to Commission Order No. PSC-2019-
0350-PAA-PU, as provided above, and respectfully petition the Commission to conduct a formal
evidentiary hearing, as required under the provisions of Section 120.57(1), F.S., at a convenient time

within or as close as practical to the Utility’s certificated service area.

Respectfully Submitted,

JR Kelly
Public Counsel

/s/ Charles J. Rehwinkel
Charles J. Rehwinkel
Deputy Public Counsel
Florida Bar No. 0527599

Office of the Public Counsel

c/o The Florida Legislature

111 West Madison Street

Room 812

Tallahassee, Florida 32399-1400

Attorneys for the Citizens
of the State of Florida



CERTIFICATE OF SERVICE

I, HEREBY CERTIFY that a true and correct copy of the Office of Public Counsel’s

PETITION REQUESTING EVIDENTIARY HEARING ON THE PROTESTED PORTIONS

OF THE PROPOSED AGENCY ACTION has been furnished by electronic mail to the following

parties on this 12" day of September 2019.

Maria Moncada/John Butler

Florida Power and Light Company
700 Universe Blvd

Juno Beach, FL 33418
maria.moncada@fpl.com
john.butler@fpl.com

J. Michael Walls/Blaise N. Gamba
Carlton Fields Law Firm

P.O. Box 3239

Tampa, FL 33601-3239
mwalls@CFJBLaw.com

C. Shane Boyett

Gulf Power Company

One Energy Place

Pensacola FL 32520
Charles.Boyett@nexteraenergy.com

James D. Beasley/J. Jeffry Wahlen
Ausley McMullen

P.O. Box 391

Tallahassee, FL 32302
jbeasley@ausley.com
jwahlen@ausley.com

Matthew R. Bernier

Duke Energy Florida.

106 East College Ave, Suite 800
Tallahassee, FL 32301-7740
matthew.bernier@duke-energy.com

Russell A. Badders/Steven R. Griffin
Beggs Law Firm

P.O. Box 12950

Pensacola FL 32591
srg@beggslane.com
rab@beggslane.com

Ms. Paula K. Brown
Regulatory Affairs

Tampa Electric Company
P.O. Box 111

Tampa FL 33601-0111
regdept@tecoenergy.com

Jerry H. Melendy, Jr.

Sebring Gas System, Inc.
3515 Highway 27 South
Sebring FL 33870-5452
jmelendy@floridasbestgas.com

Suzanne Brownless

Florida Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850
sbrownle@psc.state.fl.us

Kenneth Hoffman

Florida Power & Light Company
215 South Monroe St., Suite 810
Tallahassee, FL 32301-1859
ken.hoffman@fpl.com

Dianne M. Triplett

Duke Energy Florida

299 First Avenue North

St. Petersburg, FL 33701
dianne.triplett@duke-energy.com

Ansley Watson, Jr.
Andrew M. Brown
MacFarlane, Ferguson & McMullen
Law Firm

P.O. Box 1531
Tampa, FL
ab@macfar.com
aw@macfar.com
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Carolyn Bermudez

Florida City Gas

4045 N.W. 97th Avenue
Doral FL 33178

(305) 835-3606
cbermude@southernco.com

Beth Keating

Gregory M. Munson

Gunster Law Firm

215 South Monroe Street, Suite 601
Tallahassee FL 32301-1839
bkeating@gunster.com
gmunson@gunster.com

Mr. Andy Shoaf

St. Joe Natural Gas Company, Inc.

P. O. Box 549
Port St. Joe FL 32457-0549
andy@stjoegas.com

David W. Swor

Forest Utilities, Inc.

6000 Forest Blvd.

Fort Myers, FL 33908-4319
forestu@aol.com

Jeffrey S. Leslie
Indiantown Company, Inc.
P. O. Box 397

Indiantown, FL 34956-0397
jeffl@itstelecom.net

Tim Thompson
Marion Utilities, Inc.
710 N.E. 30th Avenue
Ocala, FL 34470-6460
marionutl@aol.com

Mr. Mike Cassel
FPUC/Indiantown/Fort
Meade/Chesapeake

1750 S.W. 14th Street, Suite 200
Fernandina Beach FL 32034-3052
mcassel@fpuc.com

Martin S. Friedman, Esquire
Coenson Friedman, P.A.

766 N. Sun Drive, Suite 4030

Lake Mary, FL 32746
mfriedman@coensonfriedman.com

Rob Eddy

Central Sumter Utility Company, LLC
1020 Lake Sumter Landing

The Villages, FL 32159-2699
Rob.Eddy@thevillages.com

Sherlock Gillet

Peoples Water Service Company of
Florida, Inc.

409 Washington Avenue, Suite 310
Towson MD 21204
sgillet@peopleswater.net

Christopher Johnson

K W Resort Utilities Corp.
6630 Front Street,

Key West, FL 33040
chriskw@bellsouth.net

Mark S. Daday

Ni Florida, LLC

P. O. Box 290910
Columbia, SC 29228-0016
mdaday@niamerica.com

Paula Brown/Kandi M. Floyd
Regulatory Affairs

Peoples Gas System

P.O. Box 111

Tampa FL 33601-0111
regdept@tecoenergy.com

Paula M. Sparkman
Messer Law Firm
2618 Centennial Place
Tallahassee FL 32308
psparkman@Ilawfla.com

John Hoy/Patrick Flynn

Utilities, Inc. of Florida

200 Weathersfield Avenue
Altamonte Springs, FL 32714-4099
jphoy@uiwater.com

pcflynn@uiwater.com

F. Marshall Deterding
Sunstrom & Mindlin, LLP
2548 Blairstone Pines Drive
Tallahassee FL 32301
mdeterding@sfflaw.com

Barton W. Smith
Smith Hawks, PL
138 Simonton Street
Key West, FL 33040
bart@smithhawks.com

Kenneth Pratt,

Pluris Wedgefield, Inc.

2100 McKinney Avenue, Suite 1550
Dallas, TX 75201-6982
info@plurisusa.com
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William J. Deas

Southlake Utilities, Inc.
2215 River Blvd.
Jacksonville, FL 32204-4647
wjdeaspa@bellsouth.net

Durgesh Chopra

Evercore ISI

666 Fifth Avenue, 11th Floor
New York NY 10103
durgesh.chopra@evercoreisi.com

George Cavros

Southern Alliance for Clean Energy
120 E. Oakland Park Blvd.

Fort Lauderdale FL 33334
george@cavros-law.com

Dewayne Christmas

Sunshine Utilities of Central Florida,
Inc.

10230 E. Highway 25

Belleview, FL 34420-5531
SunshineUtl@aol.com

Florida Industrial Power Users Group
Jon C. Moyle, Jr./Karen A. Putnal

c/o Moyle Law Firm, PA

118 North Gadsden Street

Tallahassee FL 32301
jmoyle@moylelaw.com

kputnal@moylelaw.com

Troy Rendell

U.S. Water Service Corporation, Inc
4939 Cross Bayou Blvd.

New Port Richey FL 34652
trendell@uswatercorp.net

Gene D. Brown

Water Management Services, Inc.
250 John Knox Road, #4 Tallahassee,
FL 32303-4234

gdb5@comcast.net

PCS Phosphate - White Springs (18a)
James W. Brew/Laura A. Wynn

c/o Stone Law Firm

1025 Thomas Jefferson St., NW, Suite
800

Washington DC 20007
jbrew@smxblaw.com
law@smxblaw.com

Zayne Smith

AARP Florida

360 Central Ave., Suite 1750
Saint Petersburg FL 33701
zsmith@aarp.org

/s/Charles J. Rehwinkel

Charles J. Rehwinkel
Deputy Public Counsel
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