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The Commission should deny FPL’s motion because “[n]o reply may be filed to an
opposition to a motion, except under direction of Commission staff.”! Commission staff did not
direct FPL’s reply brief and should not accept it now. FPL has failed to identify any “good
cause” that would justify a departure from the rules. FPL’s motion is grounded in a conclusory
and unfounded allegation that AT&T’s opposition brief “mischaracterizes” the law and AT&T’s
prior arguments.? It does not. But regardless, FPL’s disagreement with and mischaracterization
of AT&T’s arguments is not “good cause” to file a reply brief. Were that enough, the rules
would authorize endless pleas and a reply brief for every motion in every case.

FPL does not seck to justify the filing of a reply brief by pointing to some new legal issue
AT&T raised in its Opposition that FPL could not have anticipated or addressed earlier. Nor

could it, as AT&T’s arguments are on all-fours with the arguments it made in its December 4,

147 C.F.R. § 1.729(D).

2 Motion for Leave Y 5.



2020 Reply.® Instead, FPL argues the reply brief justifies itself.* But that is not the standard. It
is incumbent on FPL to identify the “good cause” for a departure from the rules—not ask the
Commission to scour an unauthorized filing to find a basis to allow it. Any review should end at
the motion. The time for briefing is past.”

Yet, even a cursory review of FPL’s proposed reply brief compels finding it is not
warranted. FPL moved to compel discovery about AT&T s poles in a case that is about FPL’s
poles. FPL should not be given leave to use its discovery motion as an end-run around the
Commission’s pleading rules, using it to argue substance rather than discovery long after its
Answer was due.

FPL’s reply brief reads like a supplement to FPL’s Answer, retreading old ground and
distorting AT&T’s arguments. FPL, for example, repeats its meritless jurisdictional argument®
and tries incorrectly to characterize this case as a breach-of-contract dispute.” FPL also re-argues
the improperly heightened standard of review it prefers, claiming that the Commission should

require proof “that FPL acted in bad faith and contrary to its stated purpose’® when the law

3 Compare, e.g., AT&T Opp’n at 1-2 with Reply Legal Analysis at 17 (arguing allegations about
maintenance of AT&T’s poles is not relevant) and AT&T Opp’n at 5 with Reply Legal Analysis
at 32-33 (arguing an unclean hands defense does not exist and, if it did, is meritless).

4 See Motion for Leave 5.

5 Letter Order at 2 (Sept. 25, 2020) (setting January 29, 2021 as the expected date when briefing
would be complete).

6 Compare Proposed Reply Br. § 3 with Answer 9 4; see also Reply Legal Analysis at 5-7.

7 FPL misquotes AT&T’s Opposition brief when it states that AT&T argued that “only a
monetary default would ‘terminate the JUA.”” Proposed Reply Br. § 2. To reiterate, a monetary
default never terminates the JTUA—only the defaulting party’s right “to attach to the poles
involved in the default.” See Compl. Ex. 1 at ATT00045 (JUA, § 12.3). And so, as AT&T
argued, “[e]ven if the JUA’s default provision were reasonable and reasonably applied by FPL (it
is neither), it would still only terminate AT&T’s right to attach to FPL’s poles. It would not
terminate the JUA or FPL’s right to use AT&T’s poles.” AT&T Opp’n at 2.

8 See Proposed Reply Br. § 5; id. 9 6-7.



prohibits “unjust and unreasonable” terms, conditions, and practices however motivated or
articulated. And FPL asks the Commission to read concessions into AT&T’s discovery
objections, claiming that the lodging of a relevance objection is equivalent to an admission on
the merits.® This is absurd. Even FPL agrees there is no obligation to produce information that
is not relevant “to the material facts in dispute in the proceeding,” for “[w]ithout relevance,
discovery would truly become a ‘fishing expedition.””!® And the information FPL has sought
about AT&T’s poles is by definition irrelevant to resolution of this case about FPL’s poles. FPL
cannot turn irrelevant operational gripes into relevant discovery by characterizing them as a

»l1

“defense.

The Commission should deny FPL’s motion for leave to file a reply brief.

° Id. 9 8-12.

107d. 9 8 n.15 (quoting 47 C.F.R. § 1.730; In the Matter of Amendment of Rules Governing
Procedures to Be Followed When Formal Complaints Are Filed Against Common Carriers, 8
FCC Red 2614, 2621 (1 38) (1993)). AT&T objected for other reasons as well, such as because
certain information is already available to FPL. See 47 C.F.R. § 1.730(b). Contrary to FPL’s
argument, AT&T’s standard recordkeeping practice—under which pole ownership records are
not segmented by electric utility service area—does not undermine AT&T’s status as a
responsible pole owner. See Proposed Reply Br.  10.

11 See Proposed Reply Br. 1 8.
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