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TO FLORIDA INTERNET AND TELEVISION INC.'S MOTION TO COMPEL 

Florida Power & Light Company ("FPL") submits this Response in Opposition to Florida 

Internet and Television, Inc.'s ("FIT") July 23, 2021 Motion to Compel ("Motion"). FIT' s Motion 

asks the Florida Public Service Commission ("Commission") to Order FPL to provide discovery 

responses on or before August 3, 2021. Under the Commission's April 8, 2021 Amendatory Order 

(Order No. PSC-2021-0120A-PCO-EI), FPL's responses are not due until August 9. IfFIT wanted 

more time to conduct discovery, it should have moved to intervene more than 39 days prior to the 

close of discovery. FIT's alleged hardship is of its own making. That said, FPL has been working 

diligently and is willing to produce responsive and relevant documents as soon as it is reasonably 

able. Indeed, FPL has today responded to 23 of FIT's 50 discovery requests, notwithstanding the 

fact that those responses are not due until August 9, 2021. But, FPL cannot and should not be 

expected to compress the response timeline afforded it by Florida law, merely for FIT' s 

convenience. FIT's Motion should be denied. 1 

INTRODUCTION AND SUMMARY 

This proceeding has been pending since January. More than five months went by before 

FIT filed its Petition to Intervene. In fact, FIT waited until just 39 days prior to the discovery 

deadline to seek intervention. FIT' s Motion to Compel should be denied because FIT did not have 

1 FPL believes oral argument on this issue is wholly unnecessary. The parties' briefing provides 
sufficient information for the Commission to render a decision and oral argument will only occupy 
more of the Commission and parties' resources in the two weeks prior to trial. 
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the ability to issue discovery requests until it was granted party status on July 13. Despite FIT’s 

allegation concerning “past Commission practice” (without any citation), any ruling that FPL’s 

deadline to respond to FIT’s discovery requests began before the Commission granted FIT party 

status is unsupported by the law and sets a very dangerous precedent going forward that is contrary 

to the Florida Rules of Civil Procedure. FPL is not to blame for FIT’s untimely participation in 

this case or its tardy discovery requests, and granting FIT’s Motion to Compel will prejudice both 

FPL and the other litigants whose discovery requests FPL must deprioritize if the Commission 

requires expedited discovery responses from FPL. 

ARGUMENT 

1. FPL’s Responses are due August 9.  

Prior to FIT’s participation in this docket – which was opened in January 2021, with FPL’s 

direct case having been filed March 11, 2021 - the Commission entered a series of orders 

establishing discovery deadlines. The Commission’s Second Order Revising Order Establishing 

Procedures issued June 28, 2021 (Order No. PSC-2021-0233-PCO-EI) set August 9 as the 

discovery cutoff. (The Commission’s April 8, 2021 Order had previously set the discovery 

deadline for August 6.) Under the April 8 Order, parties are afforded 25 days to respond to 

discovery requests.2 See April 8 Order at 2-3. All discovery is governed by the Florida Rules of 

Civil Procedure. Id. at 2 (“Discovery shall be conducted in accordance with…the Florida Rules of 

Civil Procedure…”).  

 
2 For discovery related to FPL’s rebuttal, FPL has 10 days to respond.  The FIT discovery, if related 
to any issue in this case (which FPL contests, as discussed in its Motion to Quash filed 
contemporaneously with this Response), does not even remotely related to FPL’s rebuttal, nor has 
FIT argued this. 
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FIT moved to intervene on June 30. See FIT Petition to Intervene (“Petition”). On July 1, 

and July 8, respectively, FIT emailed discovery requests to FPL. The Commission granted the 

Petition on July 13 – leaving precisely 27 days before the discovery cutoff (sufficient time for FPL 

to timely respond within the timelines in the Commission’s Orders). FIT takes the position that 

FPL’s 25-day deadline to respond to its discovery requests began to run from the date they were 

emailed to FPL. See FIT Motion to Compel at 1 (“The due dates for FIT’s discovery requests 

should be July 26, 2021 (for the first set) and August 2, 2021 (for the second set)”).  The motivation 

for this expedited production is FIT’s hope that it will obtain documents and responses in time to 

depose FPL before the discovery cutoff. See FIT Motion to Compel at 6 (“If FIT has no discovery 

from FPL before the depositions, the depositions will be less efficient, as counsel for FIT will be 

forced to spend time asking questions to uncover basic facts that would have been revealed in 

FPL’s written discovery answers and/or documents.”) Respectfully, the fabricated motivation is a 

function of FIT’s poor planning. 

In order for FIT’s argument to be valid, the Commission must first reject a basic tenet of 

civil procedure, along with the language in its April and August Orders in this proceeding. To 

adopt FIT’s argument, the Commission would grant non-parties the right to issue discovery 

requests before being granted party status. But, it is self-evident that only parties to a proceeding 

may issue discovery. And a person or entity is only a party to a proceeding if it is either a petitioner 

or defendant, or it is granted intervener status. Both the Commission’s Order and the Florida Rules 

of Civil Procedure only contemplate discovery amongst parties. They do not contemplate 

discovery between parties and non-litigants. See April 8 Order at 3 (“Parties shall file in the 

Commission Clerk’s Office a notice of service of any interrogatories or requests for production of 

documents propounded in this docket, giving the date of service and the name of the party to whom 
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the discovery was directed.”) and Florida Rule of Civil Procedure 1.350 (“Any party may request 

to any other party (1) to produce and permit the party making the request, or someone acting in 

the requesting party’s behalf, to inspect and copy any designated documents…”) (emphasis 

added). As a matter of fact, this rule is so axiomatic that in order for litigants to request discovery 

from non-parties, they must request the Court issue a special type of discovery request – a 

subpoena. Parties do not have unilateral ability to issue discovery requests to non-litigants. 

Conversely, there is no “reverse-subpoena” for non-litigants. Non-litigants have no ability to issue 

discovery requests in proceedings without a Court Order. Thus, absent a Court Order, or party 

status, discovery may not be issued. 

FIT’s argument that discovery requests should be due earlier than August 9 is premised on 

the idea that it had the ability to serve discovery requests before the Commission granted its 

Petition to Intervene. The argument would produce absurd results. Under FIT’s theory, non-

litigants could issue discovery requests even without an Order granting party status. 

Consequentially, parties would be forced to spend time and resources to respond to discovery 

requests from non-parties without knowing whether the requesting party would ever be granted 

party status – and thus, whether the requesting party ever had a right to request the discovery in 

the first instance (for example, intervenor status could be granted conditionally or limited by the 

Commission). This could result in untold discovery requests from the general population and an 

unreasonable burden on litigants. Individuals or entities with no legitimate claim or desire to 

actually participate in a proceeding could simply file a petition to intervene, and thereafter send 

out discovery asking for virtually any information that piqued its interest. There is no support for 

this argument in the Florida Rules of Civil Procedure or the Commission’s Orders in this 

proceeding. FIT’s argument cannot be a precedent the Commission wishes to set.  
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Separately, the Florida Rules of Civil Procedure prohibit FIT from using the Notice to 

shorten FPL’s response deadline. Rule 1.310, which governs depositions duces tecum, states that 

any documents requested with the deposition must be in accordance with the procedures in Rule 

1.350. See Florida Rule of Civil Procedure 1.310 (“…notice to a party deponent may be 

accompanied by a request made in compliance with rule 1.350 for the production of documents 

and tangible things at the taking of the deposition. The procedure of rule 1.350 applies to the 

request.”) Rule 1.350 of course, affords litigants 30 days to respond to document requests. See 

Florida Rule of Civil Procedure 1.350 (“[t]he party to whom the request is directed shall serve a 

written response within 30 days after service of the request.”) FIT’s Notice cites Rule 1.310 as the 

basis for the deposition and requests documents to be produced in response to its Rule 1.350 

document requests. See generally Notice and FIT First and Second Requests for Production. While 

FPL concedes that the Commission has shortened the response deadline from 30 to 25 days in this 

proceeding, the principle stands – FIT cannot use the Notice as a way to dictate – and arbitrarily 

shorten - the discovery response deadline. 

FIT was not a party to this proceeding until July 13. It did not have the right to issue 

discovery requests until July 13.3 Under the Commission’s Orders, FPL has 25 days from July 13 

to respond to FIT’s discovery requests. FPL fully intends to do so, and indeed has produced and 

will produce as many responses and documents as are reasonably gathered beforehand. But, FPL 

cannot be asked, expected, or ordered to expedite its responses merely because FIT did not 

correctly plan its participation in this proceeding. 

 
3 In fact, FPL could have taken the position that the service of the discovery requests prior to July 
13 was a nullity and they needed to be re-served (meaning there are no pending discovery 
requests). Obviously, FPL did not take that position and is attempting to work with FIT in good 
faith to accommodate their late entrance into this proceeding. 
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2. FPL is not to blame for FIT’s late intervention in this proceeding. 

FIT finds itself in a precarious position because it waited too long to intervene, 

notwithstanding the fact that FPL made known its plan to initiate this proceeding through its 

January 11, 2021 public filing – not because FPL seeks to enforce the deadlines afforded it by the 

Commission and the Florida Rules of Civil Procedure. FIT tries to shift blame for its compressed 

discovery period by taking significant liberties in describing FPL’s Response to its Petition to 

Intervene and the Commission’s July 13 Order. See Motion to Compel at 5 (“the Prehearing Officer 

should conclude that FPL had no good faith basis to withhold its consent to FIT’s Petition to 

Intervene when asked in advance, and FPL should not be permitted to file meritless procedural 

filings purely to impose delay in discovery.”). The argument is flawed because it is based on 

misrepresentations. 

First, FPL did consent to FIT’s participation in this proceeding as an associational 

representative of electric ratepayers. See FPL Response to FIT Petition (“FPL does not oppose 

FIT’s Petition for the first stated reason – as an association representing the interests of its members 

as retail electric customers of FPL and Gulf.”) How FPL’s consent can be construed to cause a 

delay is confusing at best.4 Second, FIT grossly overstates the Commission’s July 13 Order when 

arguing that the Commission “rejected FPL’s arguments and granted FIT’s intervention without 

condition.” FIT Motion to Compel at 3. On the contrary, the Order expressly reserved the right to 

consider FPL’s pole attachment specific objections when filed by appropriate motion – which FPL 

is raising in its contemporaneously filed motion for protective order. See July 13 Order (“FPL’s 

arguments that discovery propounded by FIT may stray beyond the scope of this proceeding will 

 
4 It appears the real crux of FIT’s issue is the fact that the Commission did not enter its Order 
granting FIT’s Petition before July 13 – never mind that the Commission granted FIT’s Petition 
faster than it granted any other Petition in this proceeding.    
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be entertained when and if they are raised by objections or appropriate motions filed with respect 

to specific discovery requests.”)  

Regardless, FIT’s displeasure with the fact that FPL filed its Response to the FIT Petition 

is of no consequence. Its belief that it would “be granted intervention imminently” is unreasonable 

and subjective – the Commission would have been well within its rights to rule on the Petition at 

a later date, or deny FIT’s Petition altogether. No litigant, FIT included, should ever hedge the 

timing of discovery responses on its personal belief about the timing of the Commission’s actions 

or the filings of adverse parties. 

3. FIT’s request seeks favorable treatment without consideration to other 
litigants or FPL.   

The desired effect of FIT’s Motion to Compel is, of course, to have FPL prioritize 

(1) responses to its discovery over responses to requests from other litigants (litigants who timely 

issued their requests),5 and (2) the other burdens carried by FPL in this proceeding and as a 

functioning electric utility. There is no reason FIT’s requests should be permitted to leapfrog the 

requests of other parties. Likewise, FIT is simply incorrect in its assertion that “there is no 

prejudice or harm to FPL.” FIT Motion to Compel at 7. That is false. Requiring FPL to expedite 

its responses to FIT’s discovery requests requires FPL to reallocate existing resources that are 

being spent preparing for the trial of this case, concluding discovery with other litigants, or 

assisting in the daily operation of FPL as a functioning electric utility. Alternatively, the request 

requires FPL to expend new resources because, in reliance on the Commission’s April 8 Order, 

FPL expected to have a full 25 days to respond to FIT’s requests and allocated its existing resources 

 
5 At the time that FIT served its premature discovery, about 135 discovery requests (more than 
200, including subparts) from other intervenors were pending in FPL’s “queue.”  FIT would have 
FPL delay or deprioritize these pending items so that FIT could skip ahead of others who abided 
by the rules.   
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accordingly. Notably, FIT offers nothing in the way of consideration to either FPL or the other 

litigants for the extra exertion it demands.6 Again, this cannot be a precedent the Commission 

wishes to set. 

CONCLUSION 

FPL requests the Court enter an Order denying FIT’s Motion to Compel and allow FPL to 

produce responses to FIT’s discovery requests on or before August 9, as prescribed in the 

Commission’s April 8 and June 28 Orders.    

Respectfully submitted, 
 

FLORIDA POWER & LIGHT COMPANY 
 
 

By:  /s/ R. Wade Litchfield     
R. Wade Litchfield 
Vice President and General Counsel 
Authorized House Counsel No. 0062190 
wade.litchfield@fpl.com 
John T. Burnett 
Vice President and Deputy General Counsel 
Florida Bar No. 173304 
john.t.burnett@fpl.com 
Russell Badders 
Vice President and Associate General Counsel  
Florida Bar No. 007455 
russell.badders@nexteraenergy.com 
Maria Jose Moncada 
Senior Attorney 
Florida Bar No. 0773301 
maria.moncada@fpl.com   
Florida Power & Light Company 
700 Universe Boulevard  
Juno Beach, Florida 33408-0420 
(561) 691-7101  
(561) 691-7135 (fax)  

 
6 The contention that expedited responses are not prejudicial to FPL because FIT’s discovery 
requests “seek materials and information that FPL should already have at its easy access” is 
borderline comical. FIT has no personal knowledge of FPL’s record keeping procedures and has 
absolutely no basis to make that argument.    



 9 

CERTIFICATE OF SERVICE 
20210015-EI 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 

by electronic mail this  30th  day of July 2021 to the following parties: 

Suzanne Brownless 
Bianca Lherisson 
Shaw Stiller 
Florida Public Service Commission 
Office of the General Counsel 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 
sbrownle@psc.state.fl.us 
blheriss@psc.state.fl.us 
sstiller@psc.state.fl.us 
 

Office of Public Counsel 
Richard Gentry 
Patricia A. Christensen 
Anastacia Pirrello 
c/o The Florida Legislature 
111 W. Madison St., Rm 812 
Tallahassee FL 32399-1400 
gentry.richard@leg.state.fl.us 
christensen.patty@leg.state.fl.us 
pirrello.anastacia@leg.state.fl.us 
Attorneys for the Citizens 
of the State of Florida 
 

James W. Brew 
Laura Wynn Baker 
Joseph R. Briscar 
Stone Mattheis Xenopoulos & Brew, PC 
1025 Thomas Jefferson St, NW 
Suite 800 West 
Washington, D.C. 20007 
jbrew@smxblaw.com 
lwb@smxblaw.com 
jrb@smxblaw.com 
Attorneys for Florida Retail Federation 
 

Jon C. Moyle, Jr. 
Karen A. Putnal 
Moyle Law Firm, P.A. 
118 North Gadsden Street 
Tallahassee, Florida 32301 
jmoyle@moylelaw.com 
kputnal@moylelaw.com 
mqualls@moylelaw.com 
Attorneys for Florida Industrial Power Users 
Group 
 

Barry A. Naum 
Spilman Thomas & Battle, PLLC 
1100 Bent Creek Boulevard, Suite 101 
Mechanicsburg, PA 17050 
bnaum@spilmanlaw.com 
Attorney for Walmart 

Stephanie U. Eaton 
Spilman Thomas & Battle, PLLC 
110 Oakwood Drive, Suite 500 
Winston-Salem, NC 27103 
seaton@spilmanlaw.com 
Attorney for Walmart 

George Cavros 
Southern Alliance for Clean Energy 
120 E. Oakland Park Blvd., Suite 105 
Fort Lauderdale, Florida 33334 
george@cavros-law.com 
Attorney for Southern Alliance for Clean 
Energy 
 

Nathan A. Skop, Esq. 
420 NW 50th Blvd. 
Gainesville, FL 32607 
n_skop@hotmail.com 
Attorney for Mr. & Mrs. Daniel R. Larson 
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Katie Chiles Ottenweller 
Southeast Director 
Vote Solar 
838 Barton Woods Road 
Atlanta, GA 30307 
katie@votesolar.org 
Attorney for Vote Solar 

William C. Garner 
Law Office of William C. Garner, PLLC 
3425 Bannerman Road 
Unit 105, #414 
Tallahassee, FL 32312 
bgarner@wcglawoffice.com 
Attorney for The CLEO Institute Inc. 

Thomas A. Jernigan, GS-13, DAF 
AFIMSC/JA 
Holly L. Buchanan, Maj, USAF AF/JAOE-
ULFSC 
Robert J. Friedman, Capt., USAF 
Arnold Braxton, TSgt, USAF 
Ebony M. Payton 
Scott L. Kirk, Maj, USAF 
139 Barnes Drive, Suite 1 
Tyndall Air Force Base, Florida 32403 
ULFSC.Tyndall@us.af.mil 
thomas.jernigan.3@us.af.mil 
Holly.buchanan.1@us.af.mil 
robert.friedman.5@us.af.mil 
arnold.braxton@us.af.mil 
ebony.payton.ctr@us.af.mil 
scott.kirk.2@us.af.mil 
Attorneys for Federal Executive Agencies 
 

Bradley Marshall 
Jordan Luebkemann 
Earthjustice 
111 S. Martin Luther King Jr. Blvd. 
Tallahassee, Florida 32301 
bmarshall@earthjustice.org 
jluebkemann@earthjustice.org 
 
Christina I. Reichert 
Earthjustice  
4500 Biscayne Blvd., Ste. 201  
Miami, FL 33137  
creichert@earthjustice.org  
flcaseupdates@earthjustice.org 
Attorneys for Florida Rising, Inc. 
League of United Latin American Citizens of 
Florida 
Environmental Confederation of Southwest 
Florida, Inc. 
 

Floyd R. Self, B.C.S.  
Berger Singerman, LLP  
313 North Monroe Street, Suite 301  
Tallahassee, FL 32301 
fself@bergersingerman.com 
 
T. Scott Thompson, Esq.  
Mintz, Levin, Cohn, Ferris, Glovsky and 
Popeo, P.C.  
555 12th Street NW, Suite 1100  
Washington, DC 20004 
SThompson@mintz.com 
Attorneys for Florida Internet and 
Television Association, Inc. 

Robert Scheffel Wright 
John T. LaVia, III  
Gardner, Bist, Bowden, Dee, LaVia, Wright & 
Perry, P.A. 
1300 Thomaswood Drive 
Tallahassee, Florida 32308  
schef@gbwlegal.com 
jlavia@gbwlegal.com 
Attorneys for Floridians Against Increased 
Rates, Inc. 
 

 
   

By:   /s/ R. Wade Litchfield     
R. Wade Litchfield 
Authorized House Counsel No. 0062190 
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