BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Application for amendment of Certificate | DOCKET NO. 20240144-SU

No. 104-S to extend service to Oak Stone ORDER NO. PSC-2025-0228-PAA-SU
Development in DeSoto County and petition ISSUED: June 20, 2025

for approval of special developer agreement
and service availability charges, by Ni Florida,

Inc.
The following Commissioners participated in the disposition of this matter:
MIKE LA ROSA, Chairman
ART GRAHAM
GARY F. CLARK
ANDREW GILES FAY
GABRIELLA PASSIDOMO SMITH
NOTICE OF PROPOSED AGENCY ACTION
ORDER APPROVING SPECIAL DEVELOPER AGREEMENT
AND SERVICE AVAILABILITY CHARGES
AND
FINAL ORDER APPROVING AMENDMENT OF
CERTIFICATE NO. 104-S
BY THE COMMISSION:

NOTICE is hereby given by the Florida Public Service Commission that the action
discussed herein is preliminary in nature, except with regard to approving amendment of
Certificate No. 104-S, and will become final unless a person whose interests are substantially
affected files a petition for a formal proceeding, pursuant to Rule 25-22.029, Florida
Administrative Code (F.A.C.).

Background

Ni Florida, Inc. (Ni Florida or Utility) is a Class A water and wastewater utility operating
in Pasco County and Lee County. Ni Florida currently provides wastewater service to
approximately 2,751 customers in Pasco County and water service to approximately 735
customers in Lee County. On October 10, 2024, Ni Florida filed an application with us to amend
Certificate No. 104-S to extend wastewater service to Oak Stone Development in DeSoto
County, and for approval of a special developer agreement and service availability charges.

The proposed service area is a new development of approximately 642 acres. This
development will include the addition of approximately 1,950 wastewater connections, which
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will consist of residential single-family homes, townhouses, and condominiums. DeSoto County
is an area not under our jurisdiction. However, Section 367.171(7), Florida Statutes (F.S.),
provides that we have exclusive jurisdiction over utilities whose service transverses county
boundaries.

In 1973, the Utility was granted Certificate No. 104-S in Pasco County.! The certificate
has subsequently undergone one transfer, been amended six times, and underwent two transfers
of majority organizational control prior to being acquired by Ni Florida in 2007.> The certificate
then underwent two more transfers of majority organizational control before we acknowledged
the name change of the Utility from Ni Florida, LLC to Ni Florida, Inc., in 2021.%

As part of its amendment application, the Utility requested our approval of a special
developer agreement and service availability charges. Pursuant to Rule 25-30.550(1), F.A.C.,
developer agreements shall be deemed to be approved under the utility’s existing availability
policy, unless we give notice of intent to disapprove within 30 days. Ni Florida waived this
requirement in a memo filed on March 25, 2025.

! Order No. 5781, issued June 19, 1973, in Docket No. C-72696-S, In re: Application ¢f Allyn Water Sugply, Inc. for
cert.ficates to cperate its existing water and sewer system in Pasco County.

2 Order 7824, issued June 2, 1977, in Docket No. 19750558-S, In re: Joint application for the transfer cf the assets
cf Allyn Water Supply, Inc. and Certificate No. 104-S to Hudson Utilities, Inc., pursuant to Section 367.071, Florida
Statutes; Order 13823, issued October 31, 1984, in Docket No. 19840296-SU, In re: Application cf Hudson Utilities,
Inc., for amendment cf Certificate No. 104-S to include additional territory in Pasco County, Florida.; Order 14477,
issued June 18, 1985, in Docket No. 19850149-SU, I re: Application cf Hudson Ultilities, Inc. for amendment cf
Cert.ficate 104-S to include additional territory in Pasco County, Florida.; Order 15556, issued January 16, 1986, in
Docket No. 19850779-SU, In re: Application ¢f Hudson Ultilities, Inc., for the transfer cf Certificate No. 104-S from
the Florida Cotference cf Seventh Day Adventists fo Al Meyer, King Helie, and Robert Bammann in Pasco County,
Florida; Order 22852, issued April 24, 1990, in Docket No. 19900065-SU, In re: Application for amendment cf
Cert.ficate No. 104-S in Pasco County by Hudson Ultilities, Inc.; Order 23846, issued December 10, 1990, in Docket
No. 19900020-SU, In re: Application for amendment cf Certificate 104-S in Pasco County by Hudson Ultilities, Inc.;
Order PSC-99-1916-PAA-SU, issued September 27, 1999, in Docket No. 19981079-SU, In re: Application for
amendment cf Certificate No. 104-S to extend service territory in Pasco County by Hudson Ultilities, Inc., and
request for limited proceeding; Order PSC-99-2381-FOF-SU, issued December 6, 1999, in Docket No. 19981080-
SU, In re: Arplication by Hudson Utilities, Inc., for transfer cf mcjorily organizational control in Pasco County;
Order PSC-04-1278-AS-SU, issued December 27, 2004, in Docket No. 20041207-SU, In re: Application for
amendment cf Cert ficate No. 104-S to delete territory in Pasco County by Hudson Ultilities, Inc.; and Order PSC-
08-0226-FOF-SU, issued April 7, 2008, in Docket No. 20070740-SU, In re: Joint application for approval cf
transfer cf Hudson Ultilities, Inc.’s wastewater system and Certificate No. 104-S, in Pasco County, to Ni Florida,
LLC.

3 Order PSC-15-0315-FOF-WU, issued August 5, 2015, in Docket No. 20150115-WU, In re: Joint agplication for
approval cf transfer cf mejority organizational control cf Ni Florida, LLC, holder cf Certificate Nos. 388-W in Lee
County and 104-S in Pasco County, to Ni Pacolet Milliken Utilities, LLC; Order PSC-2021-0073-FOF-WS, issued
February 8, 2021, in Docket No. 20200221-WS, In re: Joint application for approval cf transfer cf mcjority
organizational control cf Ni Florida, LLC, holder cf Cert.ficate Nos. 388-W in Lee County and 104-S in Pasco
County, to Florida Utility Systems, Inc.; Order PSC-2021-0327-FOF-WS, issued August 30, 2021, in Docket No.
20210069-WS, In re: Application for acknowledgment cf name change on Wastewater Cert.ficate No. 104-S in
Pasco County and Water Certificate No. 388-W in Lee County from Ni Florida, LLC, fo Ni Florida, Inc.
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This order addresses the Utility’s request to extend its wastewater service territory, the
special developer agreement, and service availability charge for the proposed service area. We
have jurisdiction pursuant to Section 367.045(2), and 367.171, Florida Statutes (F.S.).

Decision

1. Amendment of Certificate No. 104-S

The Utility’s application to amend its authorized service territory is in compliance with
the governing statute, Section 367.045, F.S., and Rule 25-30.036, F.A.C. The appropriate filing
fee, as required by Section 367.145, F.S., was received by us on October 11, 2024. Ni Florida
provided notice of the application pursuant to Section 367.045, F.S., and Rule 25-30.030(5)(c),
F.A.C. This notice provided 30 days for customers to file an objection to the extension. No
objections to the application have been received and the time for filing such has expired.

An adequate service territory map and territory description have been provided as
prescribed by Rule 25-30.036(2)(f) and (h), F.A.C. A description of the territory requested to be
extend by the Ultility, as well as the resulting service territory description, is appended to this
order as Attachment A. The Utility has submitted an affidavit consistent with Section
367.045(2)(d), F.S., that it has tariffs and annual reports on file with us.

DeSoto County currently provides water and wastewater service to the County; however,
its wastewater treatment plant is unable to provide service to the full development. As there are
no other utilities in the area capable of providing service, Oak Stone, LLC, requested service
from Ni Florida. Pursuant to the developer agreement with Oak Stone, LL.C, Ni Florida will
construct wastewater treatment plants (WWTPs) to serve the development as it expands. Three
WWTPs of various capacities will be constructed to match the construction phases of the
development. Phase 1 construction includes a WWTP with a capacity of 60,000 gallons per day
(gpd) and is expected to be completed by December 2025, and operational by February 1, 2026.
Phase 2 construction includes a WWTP with a capacity of 200,000 gpd that is planned to be
operational early 2027. A permit application for the Phase 3 WWTP will be submitted once the
development flows reach 60 percent of the permitted capacity of the existing WWTPs.

Based on the information above, we shall amend Certificate No. 104-S to include the
territory as described in Attachment A, effective the date of our vote. This order shall serve as Ni
Florida, Inc.’s amended certificate and shall be retained by the Utility. The Utility shall charge
future customers in the territory added herein the rates and charges contained in its current tariffs
until a change is authorized by us in a subsequent proceeding.

11. Special Developer Agreement and Service Availability Charge

As discussed in Section I, we approve of an amendment to Ni Florida’s wastewater
certificate to extend its service area to include a new development, Oak Stone, in DeSoto
County. For this new development, Ni Florida is proposing a special developer agreement
(Attachment B) with Oak Stone, LLC (Developer) as well as a plant capacity charge of $4,140
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per equivalent residential connection (ERC), which will be specific to Oak Stone. The proposed
charge is a negotiated rate between the Utility and the Developer. For its wastewater system, the
Utility currently has a main extension charge of $1,710 per ERC that was approved in 2019.* The
existing main extension charge will not be applicable to Oak Stone. Ni Florida is not requesting a
main extension charge for Oak Stone because the collection system will be installed by the
Developer and donated to the Utility.

The developer agreement between Ni Florida and Oak Stone indicates the Developer will
construct the wastewater collection system and agree to several responsibilities to receive
wastewater service. A few of the responsibilities from the developer agreement include the
following: a) the Developer will install the sewer lateral lines terminating at a cleanout on each
lot near the right-of-way line and conform with standard details by the Utility; b) the Developer
will also be solely responsible for designing and constructing any required lift stations (other
than any lift stations that may be required to be installed by Utility on the plant site); and c) the
Developer will locate the wastewater collection system in easements or property dedicated to the
Utility, and provide any and all easements on the land which are reasonably necessary and/or
requested by the Utility.

In its application, the Utility indicated the wastewater treatment facility will have a
design capacity of 460,000 gallons per day and the ability to serve 1,950 ERCs. The construction
will be done in three phases. According to the developer agreement, the Utility’s responsibility
relates to construction, operation, and maintenance of the wastewater treatment plant. Some of
the Utility’s responsibilities include the following: a) the design and construction of the
wastewater treatment plant, which should be in compliance with applicable law and sufficient
capacity to provide wastewater services; b) provide copies of the plans and specifications of the
plant to the Developer for its review and reasonable suggestions and recommendations; ¢) obtain
at the Utility’s sole cost and expense, all required federal, state, county, local permits, approvals,
and consents to construct, operate, and maintain the plant on the plant site. We reviewed the
Utility’s Developer Agreement and determined that it is compliant with Rule 25-30.550(3),
F.A.C. Therefore, we find that the Developer Agreement in this case is appropriate and shall be
approved.

Service availability charges are one-time charges applicable to new connections, which
allow a customer to pay its pro rata share of the facilities and plant cost. Rule 25-30.580, F.A.C.,
establishes guidelines for designing service availability charges. Pursuant to the rule, the
maximum amount of the contributions-in-aid-of construction (CIAC), net amortization, should
not exceed 75 percent of the total original cost, net of accumulated depreciation, of the Utility’s
facilities and plant when the facilities and plant are at their designed capacity. The minimum
amount of CIAC should not be less that the percentage of such facilities and plant that is
represented by the wastewater collection system.

* Order No. PSC-2019-0223-PAA-SU, issued June 3, 2019, in Docket No. 20190075-SU, In re: Revision cf
wastewater service availability charges for Ni Florida in Pasco County.
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A plant capacity charge is a service availability charge and allows the Utility to recover
each customer’s pro rata share of the cost of treatment facilities and stay within the guidelines
prescribed in Rule 25-30.580, F.A.C., which provides the minimum and maximum guidelines for
designing service availability charges. Based on the Utility’s calculation, the proposed plant
capacity charge of $4,140, results in a contribution level of 97.21 percent, which is over the
maximum guideline. However, the Utility anticipates operating the Oak Stone system as an
addition to its system in Lee County. The Utility indicated that the future consolidation of the
two systems results in a contribution level of 79.81 percent. This contribution level is slightly
higher than our rule.

We have indicated that there are drawbacks to the rule because the guidelines are a
moving target, looking forward in time when the utility plant is at designed capacity. The
analysis involves projections of growth rates and many assumptions that are constantly
changing.’> In this case, projected costs for construction could be higher than anticipated.
Therefore, since the proposed charge is negotiated and being compared to projected costs of
construction for the new wastewater treatment plant, we find that the Utility’s proposed plant
capacity charge of $4,140 is reasonable. However, we have the authority to adjust the charge in
the future based on actual costs.

Based on the above, we find that Ni Florida’s proposed special developer agreement and
plant capacity charge of $4,140 for the proposed service area shall be approved. The approved
service availability charge shall be effective for service rendered or connections made on or after
the stamped approval date of the tariff pursuant to Rule 25-30.475, F.A.C.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that Certificate No. 104-S shall be
amended to include the territory as described in Attachment A to this order effective the date of
our vote. This order shall serve as Ni Florida, Inc.’s amended certificate and shall be retained by
the Utility. The Utility shall charge future customers in the territory added herein the rates and
charges contained in its current tariffs until a change is authorized by us in a subsequent
proceeding. It is further

ORDERED that Ni Florida, Inc.’s proposed special developer agreement and plant
capacity charge of $4,140 for the proposed service area shall be approved. The approved service
availability charge shall be effective for service rendered or connections made on or after the
stamped approval date of the tariff pursuant to Rule 25-30.475, F.A.C. It is further

ORDERED that the provisions of this Order, issued as proposed agency action, shall
become final and effective upon the issuance of a Consummating Order unless an appropriate
petition, in the form provided by Rule 28-106.201, Florida Administrative Code, is received by
the Commission Clerk, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, by the

5 Order No. PSC-07-0865-PAA-SU, issued October 29, 2007, in Docket No. 20060285-SU, In re: Agplication for
increase in wastewater rates in Charlotte County by Utilities, Inc. cf Sandalhaven.
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Rule 28-106.201, Florida Administrative Code. This petition must be received by the Office of
Commission Clerk, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, by the
close of business on July 11, 2025.

In the absence of such a petition, this order shall become final and effective upon the
issuance of a Consummating Order.

Any objection or protest filed in this/these docket(s) before the issuance date of this order
is considered abandoned unless it satisfies the foregoing conditions and is renewed within the
specified protest period.

Any party adversely affected by the Commission's final action in this matter may request:
1) reconsideration of the decision by filing a motion for reconsideration with the Office of
Commission Clerk, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, within
tifteen (15) days of the issuance of this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme Court in the case of an
electric, gas or telephone utility or the First District Court of Appeal in the case of a water and/or
wastewater utility by filing a notice of appeal with the Office of Commission Clerk, and filing a
copy of the notice of appeal and the filing fee with the appropriate court. This filing must be
completed within thirty (30) days after the issuance of this order, pursuant to Rule 9.110, Florida
Rules of Appellate Procedure. The notice of appeal must be in the form specified in Rule
9.900(a), Florida Rules of Appellate Procedure.
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Description of Proposed Service Area

A tract of land located in Section 29 and 30, Township 39 South, Range 23 East, DeSoto County,
Florida, being more particularly described as follows:

BEGINNING at the Southwest corner of said Section 30, run thence N. 00°04'04" E., along the
West line of said Section 30, 2188. 72 feet to a point on the Northwesterly right of way of former
Seaboard Coastline Railroad; thence N. 51 °©14'02" E., along said Northwesterly right of way,
4986.09 feet to the North line of said Section 30; thence N. 89°58'19" E., along said North line,
1421.03 feet to the Northeast comer of said Section 30; thence S.89°36'38" E., along the North
line aforesaid Section 29 4605.86 feet; thence leaving said North line, run S.00°2320" W., 34.71
feet; thence 100.85 feet in a southerly direction along a non-tangent curve turning to the left,
having a central angle of 30°24'43", with a radius of 190.00 feet, having a chord bearing of
S.06°48'06" W. and a chord distance of 99.67 feet; thence 83.35 feet in a southerly direction
along a reverse tangent curve turning to the right, having a central angle of 35°22'29", with a
radius of 135.00 feet, having a chord bearing of S.09°16'59" W. and a chord distance of 82.03
feet; thence S.26°58'15" W., 61.41 feet; thence 82.82 feet in a southwesterly direction along a
tangent curve turning to the right, having a central angle of 73°00'14", with a radius of 65.00
feet, having a chord bearing of S.63°2822" W. and a chord distance of 77.33 feet; thence N.
79°3421" W., 46.99 feet; thence S.10°01'10" W., 120.33 feet; thence. S.16°33'09" W., 80.52
feet; thence 285.38 feet in a southeasterly direction along a non-tangent curve turning to the left,
having a central angle of 86°03'29", with a radius of 190.00 feet, having a chord bearing of S.41
°37'10" E. and a chord distance of 259.30 feet; thence S.63°01'45" E., 65.00 feet to the Westerly
right of way of State Road S-741 (Kings Highway) (County Road 769); thence along said
Westerly right of way the following four (4) courses: 1) S.26°58'15" W., 176.42 feet; 2)
S.29°13'31" W., 74.10 feet; 3) S.63°47'30" E., 17.90 feet; 4) S.26°12'30" W., 1236.72 feet to the
North right of way of 33rd Avenue, thence S.89°36'40" W, along said North right of way 681.34
feet to the West right of way of Rainey Street; thence S.00°06'22" W., along said West right of
way 320.01 feet to the South right of way of 32nd Avenue; thence N. 89°36'40" E., along said
North right of way 523.88 feet to aforesaid Westerly right of way of State Road S-741; thence
S.26°12'30" W., along said Westerly right of way 305.52 feet; thence leaving said Westerly right
of way, run N. 89°5326" W., 799.38 feet; thence S.00°01 '12" E., 520.04 feet; thence N.
89°53'04" W., 2883.60 feet to a point on the West line aforesaid Section 29; thence N. 89°14'49"
W., 3311.55 feet; thence S.00°02'53" W., 2192.59 feet to the South line aforesaid Section 30;
thence N. 89°07'20" W., 1999.84 feet to the POINT OF BEGINNING.

Common street names bordering the proposed service area: Kings Highway (CR 769), Raintree
Boulevard, 33rd Avenue, Rainey Street
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FLORIDA PUBLIC SERVICE COMMISSION
Authorizes

Ni Florida, Inc.
pursuant to

Certificate Number 104-S

to provide water service in Pasco and DeSoto Counties in accordance with the provisions of
Chapter 367, Florida Statutes, and the Rules, Regulations, and Orders of this Commission, in the
territory described by the Orders of this Commission. This authorization shall remain in force
and effect until superseded, suspended, cancelled, or revoked by Order of this Commission.

Order Number Date Issued Docket Number Filing Type
5781 06/19/73 C-72696-S Original Certificate
7824 06/02/77 19750558-S Transfer
13823 10/31/84 19840296-SU Amendment
14477 06/18/85 19850149-SU Amendment
15556 01/16/86 19850779-SU T™MOC
22852 04/24/90 19900065-SU Amendment
23846 12/10/90 19900020-SU Amendment
PSC-98-1543-FOF-SU 11/20/98 19981081-SU Name Change
PSC-99-1916-PAA-SU 09/27/99 19981079-SU Amendment
PSC-99-2381-FOF-SU 12/06/99 19981080-SU T™MOC
PSC-04-1278-AS-SU 12/27/04 20041207-SU Amendment
PSC-08-0226-FOF-SU 04/07/08 20070740-SU Transfer
PSC-15-0315-FOF-WU 08/05/15 20150115-WU T™MOC
PSC-2021-0073-FOF-WS  02/08/21 20200221-WS T™MOC
PSC-2021-0327-FOF-WS  08/30/21 20210069-WS Name Change

PSC-2025-0228-PAA-SU  06/20/25 20240144-SU Amendment



ORDER NO. PSC-2025-0228-PAA-SU
DOCKET NO. 20240144-SU Attachment B

PAGE 10 Page 1 of 41

i
Agreement to Provide Wastewater Service
i
!

This Agreement to Provide Wastewatcr Service (the “Agreement”) is made and entered into this
dayof _“Nyeod 2024 by and between Ni Florida, Inc. (*Utiliy"™) and

Oak Stone LLC !“Develog?’l (Utitity and Developer each referred to as a “Party” and collectively as the
“Partjes").

RECITALS

A, Utility is a regulated, privately owned water and wastewater utility that provides
wastewater services in and around the State of Florida,

i
]
i
1
i
i
!
i
)
!

B. Developer is a real estate developer that is currently in the process of developing a
primarily residential development on ant approximately 641.6-acre tract of land located at 11480 County
Road 769, Arcadia, FL 34269 in DeSoto County, Florida (the “Development”). When fully buil out, the
Development is expected to ist of approximately 2,000 living unit equivalents of wastewater.

C, The Parties desire that Utility provide wastewater services 10 the Development under the 7
terms and conditions set forth herein, i

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, Developer and Utility hereby agree as follows:

|
i
AGREEMENT i

L
WASTEWATER SERVICE

1.1 Utility reserves and agrees to provide
service to Developer, and Developer agrees to take such service, of 2,000 LUEs (i.e. “living unil
equivalent") ol wastewaler capacily, as the term “LUE" is defined in Exhibit A attached hereto. This o
wastewater service commitment shall be limited to the proposed approximately 641.6-acre site as described i
in Exhibit B (the “Land™). In consideration of such reservation, Developer agrecs and shall cause Utility |
to be paid an amount equal to $4,140 per LUE multiplicd by the number of LUEs reserved per lot pursuant 8
to this Section 1.) by the respective home builder of each lot on the Land requiring \astewater ulility

service from Utility and that full payment of such amnounts by each respective home builder of each [ot shall

be a condition precedent to Utility providing wastewater utility service to such lot. Such payment under

this Section 1.1 shall hereinafterbe referred to as the *'C 1 *, The Capacity Reservation

Fee is non-refundable and shall be due and payable lo Utilily on a quarlerly basis in advance based upon a

good faith estimate of the number of LUE connections requested quarterly within the Development, and

under no circumstances any later than building certificate of occupancy for each lot. In each subsequent

quarterly payment, Developer shall “true up”-such cstimate by (i) receiving a credit 1o the extent the prior

quarler’s estimale exceeded the actual LUE connections during such prior quarler or (ii) pnying an

additional amount in such subsequent quarterly advance paymentto the extentthe prior quarter’s estimated
payment was less than the actual LUE connections during such prior quarter.

12 Any connections requiring LUEs beyond those reserved under this Agreement will require
Developer, its successors, assigns, or the then-Land owner, to acquire additional LUEs of waslewater. No
additional connections will be allowed, other than the connections reserved herein, without the Parties, theit
s\iccessors or assigns, ding this Agr t to pass additional LUE needs and payment by
Developer of applicable charges as well as appropriate plan review by the Utility.
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L3 It is expressly agreed that this Agreement extends only to the wastewater service for the

Development. Developer acknowledges that the ufility services provided by Utility hereunder are

anticipated to be regulated by the Florida Public Service Commission (the “Conunission™) and as set forth

in (a) that certain Resolution No. 2023-97 of the Board of County Commissioners of DeSoto County,

Florida regarding Operation of Utility in DeSoto County dated July 25, 2023 as well as (b) that certain

Agreement Concerning Service Area of Utility in DeSoto County, Florida. if any Goverrunental Authority,
including but not limited to the Commission, issues an order, ruling, decision or regulation not covered by

this Agreement (including, but not limited to, a determination that the utility services provided pursuant to
this Agreement are not subject to the Commission’s jurisdiction or denial of necessary permits or
amendments to existing permits), including any new orrevised enforceable regulatory classification of the
subject wastewater facility, as applicable, whichresults in a materially adverse effecton either Party*s rights
and benefits under this Agreement, each Party shall use commercially reasonable efforts and shall cooperate
with the other Party to pursue all necessary permits, approvals and authorizations, if any, of such applicable
Governmental Authority, and to amend the terms and conditions of this Agreement, in each case as may be
reasonablyrequired in order that provision of utility services under this Agreement shall continue; provided
that neither Party shall be required to take any action pursuant to this Section 1.2 which is reasonably likely
to have a materially adverse effect on such Party’s rights and benefits under this Agreement. As used herein,
» shall mean any United States federal, state, local, municipal or other

govemment; any governmental, regulatory or administrative agency, court, commission or other authority
lawfully exercising or entitled to exercise any administrative, executive, judicial, legislative, police,
regulatory or taxing authority or power; and any court or governmental tribunal. If the Pacties are unable or
unwilling to reach agreement pursuant to this Section 1.2, Utility shall have the right to terminate this
Agreement, without any further abligations to Developer, upon 14 days’ prior writtennotice to Developer.

1.4 This Agreement isin all respects subject to and limited by all federal, state, and locai statutes, rules,
permits, and approvals in determining treatment, sites, and all other related considerations as that inay
pertain to the delivery of wastewater services.

1.5 Developer warrants and represents, that the units and/or number of building square feet (as
applicable on Exhibit A attached hereto) receiving wastewater service in the Development shall not exceed
the reserved LUEs determined under the allocation chart on Exhibit A attached hereto, In the event Utility
determines that a new connection for wastewater service will cause Developer to breach the warranty and
representation in the immediately preceding sentence, Utility may refuse to allow such new connection to
the wastewater colleclion systems. In such event, Developer agrees to indemnify Utility, its successors and
assigns, and hold Utility free and harmless from and against any and all claims, demands, and causes of
action which may be asserted by anyone on account ofsuch refusal, including all attorneys’ fees and other
expenses which may be incutred by Utility in connection with such claims, demands, and causes of action.
Developer’s obligations pursuant to the foregoing sentence shall survive any transfer of LUEs reserved in
this Agreement.,

1.6 Utility and Developer agree that certain tests may be required to be performed upon the facilities
constructed by Developer to provide data and/or to meet applicable federal, state, county, and local
governmental rules, regulations, statutes and procedures.

a. System ‘lests. Developer will obtain all required tests upon the Land in order to.

comply with all applicable laws, Developer agrees to perform such tests (or retain qualified third
parties to perform such tests) and to provide all of the data from such tests, together with
Developer’s analysis and reports related to such tests, at Developer’s sole cost and expense, to
Utility at Utility’s reasonable request.

b. Plant Site Tests. Utility will obtain all required tests upon the Plant Site (hereinafter
defined) In order to comply with all applicable laws. Utility agrees to perform such tests (orretain
qualified third parties to perform such tests) and to provide ail of the data from such tests, together

.2-

Attachment B
Page 2 of 41
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with Utility’s analysis and reports related to such tests, at Utility's sole cost and expense, to
Developer at Developer’s reasonable request.

1.7 Developer shall ensure (and if necessary for uses other than residential, lagoon amenity and
ancillary entertainment facilities and office warehouse, construct pre-treatment facilities to ensure) that all
wastewater delivered to Utility meets the oriteria for domestic wastewater pursuant to Ulility’s then-
controlling tariff. Any wastewater delivered to Utility that does not meet such criteria must be pretreated
by Developer so as to meet such criteria prior to delivery to Utility,

1.8 Notwithstanding anything to the contrary herein, the Parties agree that the terns, conditions, rights
and obligations of this Agreement shall not become effective until the ciosing of the land sale via a separate
agreement (the “Purchase Agreement”) in which Developer shall sell, and Utility shall purchase, the Plant
land (*Plant Site”).
2.
T CT Y TFTM

2.1 With the exception of the Plant, all other facilities and equipment described in this Paragraph 2.1
including the wastewater collection system, are referred to herein as the “System”. As a prerequisite and
condition to the obligation of Utility to provide wastewater utility service, Developer agrees with Utility to
do the following:

(a) Prior to the initiation of construction of the System, provide copies of the plans and
specifications of the System to Utility for its review and reasonable suggestions and recommendations,
provided however that the final approval of the plans and specifications of the System shall remain with

i
H
H
1
1
P

Developer.
(b) Developer shall be responsible for obtaining (at its sole cost and expense) the approval of ’

any applicable governmental or regulatory authoritles in order that the System complics with applicable !

law. ;
(c) Affter review by Utility of such plans and specifications and the approval by govermnmental

authorities of such plans and specifications, Developer shall commence and complete the construction and
installation of the System (including anciliary infrastructure associated therewith) necessary to provide
waslewater service to each of the proposed lots within the Development, as set forth in more detail on the
list of System facilities on Exhibit C hereto, in a good and workmanlike manner, using only new materials
and in material accordance with the plans and specifications approved by Utility and by applicable 7
governmental authorities. i

(d) As part of the completion of the System, Developer will install the sewer lateral lines
terminating at a cleanout on each lot near the right-of-way line and the sewer laterals shall be in
confonnance with standard details approved by the Utility and by applicable governmental authorities.

(e) The Parties agree that Developer will also be solely responsible for designing and
constructing any required lift stations (other than any lift station(s) that may be required to be installed by
Utility on the Plant Site), subject to Utility’s same review, approval and inspection as a part of the System.

6] Developer shall lacate the System in easements or property dedicated to the Utility, and
provide any and all easements on the Land which are reasonably necessary and/or reasonably requested by
Utility, (in each case, in the locations approved by Developer), to allow Utility to provide services to each
lot within the Development and to allow the Utility's system to function properly to provide wastewater
services to the Land now or in the future. Developer will convey to Utility via special warranty deed a tract
of real property of approximately 10.2 acres.
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[(3) Promptly upon the signing of a construction contract for the construction of the System,

Developer will share such contract and the associated construction schedule with Utility (the “System

Construction Contract Date™).

(h) Within ten business days of the System Construction Contract Date, Developer will also
provide Utility with reasonable proof of sufficiency of funds to complete the Development. It is
contemplated that the cost for the design, installation and construction of the System shall be financed by
the issuance of bonds which would be issued by a newly formed community development district (the
“CDD Bonds™) that the Developer intends to be created pursuant o Chapter 190 ol the Florida Statutes in
conncction with the financing of the development and construction of ceitain infrastructure and amenities
for the Development (the *CDD"). Utility agrees that the proposed issuance of the CDD Bonds for the
[inancing of the construction of the System will constitute reasonable proof of sulliciency of funds to
complete the construction of the System.

(i) Design and construction costs of lift stations for the project, except on the Plant site, shall
be the responsibility of the Develaper. Design and construction costs of lift stations on the Plant site shall
be the responsibility of the Utility.

0] Developer shall at a minimum provide to Utllity at least quarterly updates on the status of
the lots and the Development, including with respect to (i) forecast of lot buitdouts for the next quarter, (i)
progress made and location in the construction cycle and (jil) count of lots under construction as well as
lots completed. Developer and Ulility, and their respective consultants or contractor, shall mcet on a regular
basis, a minimun every three months, to commumicate progress and provide schedule updates for the Land,
System and Plant.

(k) Developer represents and warrants to Utility that the System shall be sufficient to serve the
wastewater utility requirements of the LUEs for the Development reserved hereunder,

3.

31 Utility agrees with Developer to do the following in connection with the ‘construction, operation
and maintenance of the Plant:

(a) Utility will be solely responsible for designing and consiructing the wastewater ireattnent
plant, ( the “Plant") in compliance with applicable law and with sufficient capacity to provide wastcwater
services for 2,000 LUEs at {ull build ot for the Development and the Land. In no cvent shall the Utility
use any portion of the Plant or any portion of the Plant Land to provide wastewater services lo any real
property residential or commercial use or developiment whith is not located on the Land. The construction
of the Plant is planned, designed and intended (0 be impl ted by Utility in three (3) construction phuses
as described on Exhibit H attached hereto In accordance with applicable law and with sufficient capacity
to meet the level of actual and planned demand for wastewater services of the Development during any
point of the Term, up to the LUEs reserved hereunder.

(b) Prior to the initiation of construction ol the Plant, Utility shall provide copies of the plans
and specifications of the Plant to Developer for its review and reasonable suggestions and
recommendalions, provided however that the final approval of the plans and specifications of the Plant shall
remain with Utility.

(c) Uiility shall be responsible for obtaining (al its sole cost and expense) the approval of any
applicable federal, state, county and local governmental or regulatory authoritics In order that the Plant may
comply with applicable law.
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(d) Utility shall obtain, at Ulility’s sole cost and expense, all required federal, state, county and
local permits, approvals and cunsents to consfruct, operate and maintain the Plant on the Plant site

(collectively, the “Plant Permiits”) and Utility shali provide to Developer a complete set of such Plant
Permits to Developer upon receipt.

(e) Promptly upon the signing of a construction contract for the construction of the Plant,
Utility will share such contract and the associated construction schedule with Developer (the “Plant

tion et D

() Prior to the commencement of the construction of the Plant, Utility shall provide to

Developer a payment and performance bond issucd by a recognized national surcty company reasonably
acceptable to Developer {the “Surety™) with in the face amount of such bond equal to 100% of the cost to
construct the Plant (thc “Payment and Performance Bond”) which insures the payment and performance of
the obligations of Utility under this Agreement solely with respectto the construction of the Plant, Utility
shall pay for the cost of the Payment and Performance Bond.

(8) Develaper and Utility acknowledge thic desire to construct the System and the Plant in
accordance with this Agreement in order to avoid delays and premature expenditures. Utility will be
required to start construction on the Plant wilhin thisty (30) days aller (i) Utifity (a) receives all required
permits and government approvals and (b) has acquired from Developer or its designee legal title to the real
property on which the Plant will be constructed, and (ii) Developer has (a) provided to Utility the proof of
funds as set forth herein, and commenced construction of the System.

(h) In accordance with its obligations under s. 367,111, Florida Slatutes and Rule 25-30.231,
Florida Administrative Code, the Utility shali be respensible for the operation and maintenance of (i) the
System after the System has been conveyed to the Utility in accordance with the terms of this Agreement
and (ii) the Plant upon completion of construction and Utility shall be responsible for all costs incurred in
the operation and maintenance of such System and such Plant,

(i) One or more representative(s) ol Developer shall be entitled to atlend (whother in person
or via telephone conference or Zuom conference) the scheduled construction meetings held by Utility
during the construction of the Plant. One or more representative(s) of Utility shall be entitled to attend
(whether in person or via telephone conference or Zoom conference) the scheduled construction meetings
held by Developer during the construction of the Development and the System.

®» In the evenl the Plantis not ready to provide wastewater services when required hereunder,
Utility will, at its sole cost, take actions necessary to provide a temporary solution ler the provision of
wastewater service required hereunder until the date that the construction of the Plant has been finally
completed and the Plant is fully operational for the benefit of the Development with all required
governnental permits and approvals ot no additional cost to the Developer or the Development which
comply, in all material respects, with applicable laws (the “Temporary Sewer Facilities”). Utility will
continue to provide such Temporary Sewer Facilities to Developer and the Development until the date that
the construction of the Plant has been finally completed and the Plant is fully operational for the benefit of
the Development with all required governmental permits and approvals. Bach of the end users for
wastewater services in the Development shall be required to pay to Utility for the use of the Temporary
Sewer Facilitics with the same connection fees and monthly utility fees which would have been charged by
Utility forthe use by the end users of the completed Plant, butany additional costs or expenses solely with
respect to Temporary Sewer Facilities, in excess of such couneclion fees and monthly utility fees, shall be
borné by Utility and shall not be paid or reimbursed by Developer or (he Development, When the Plant is
finally completed and fully operational with all required Plant Permits and governmental approvals, and
subject o applicable rules and regulutions (e.g. including Ultility’ s taritfs), the end users in the Development
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shall not be required to pay a separale conneclion charge to commence using the Plant if such end user had
previously paid to Utility a connection charge 1o use the Temporary Sewer Facilities.

4.

4.1 Utility will provide retail wastewater utility services to each residential or commercial cusiomer
located within the Development according to Utility’s wastewater tariffs then in effeet, provided that
Utility's obligations to provide service to each such customer within the Development will be subject to the
satisfaction of (or Utility’s waiver, in writing) of the following conditions:

(a) The completed installation of the System and the inspection and review of such by Utility
and (he inspection, review, approval and acceptance of such by all applicable governmental agencics.
Developer’s conveyance to Utility of (i) title to the System and (ii) all real property and easements
encumbering the Land in the location approved by Developer which are necessary for the construction,
opcralion and maintenance thereof, all free and clear of all liens, encumbrances and restrictions other than
the Permitted Exceptions. The conveyance of the System 1o Utility shall be pursuant to a Utility Conveyanee
Agreement in the form of the altached Exhiblt E. The System shall not be conveyed to Utility until Utility
has provided natice to Developer in writing that each of the following has occurred: ({) the inspection and
acceplance of the Plant by all applicable agencies has accurred and been approved by all applicable
governmental agencies and (i) the initial phase of the Plant is fully operational or the temporary wastewater
solution described in Section 3.1() is ready and operational for the Project; and

(b All easements to be located on the Land reasonably r y for the operation of the
System and the provision of wastewater services to lhe Development has been conveyed to Utility frec and
clear of tiens and encumbrances; and Wtility has ownership of the utility site for the Plant and the
requirements of Section 5.1 have been met with respect to such site for the Plant; and

() All applicable Capacity Reservation Fees due to Utility with respect to any building with
an issued certificate of occupancy shall have been fully paid; and

(d) All charges pursuant to Utility’s wastewater tariffs as approved by regulatory authorities,
or any other governing bady having jurisdiction, as applied to commercial customers (Including, e.g.,
connectionftap fees), are paid; and

(e) At the final completion of the System and the closing of the conveyance of the Systens to
Utility pursuant to the Utility Conveyance Agreement, then, Developer shall have also provided to Utility
a lwo (2) year maintenance bond for 100% of the System being conveyed, in 6 ferm reasonably acceptable
to Wtility and the applicable govenunent or regulatory authority and has also conveyed any warrantics
Developer received on such System Lo Utility, to the cxtent assignable (provided that, solely with respect
to warranties received by Developer to which the bond provided in this provision is applicable, such
received warranties shall be capped by the amount of such band and by the etfeclive term of such bond);
and

(0] Developer shall have transferred to Ulility its wastewater discharge permit, to the extent
assignable; and

® All applicable regulatory and/or governmental permits (including, without limitation, the
Plant Permits) and approvals have been obtained.

Once Dcveloper has sutistied the conditions precedent to retail wastewaler utility service listed in
Utility agrees to provide retail wastewater utility service (o each connection or
customer within the Development that have paid the appropriatc LUE fees.
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(b) There are no actions, suits, or proceedings pending or, to the
knowledge of Utility, threatened or affecting the properties to be sold hereunder and there are no pending
condemnation proceedings of which Ulility is aware connected with the proposed Plant.

© Vio This Agreement, and the warranties,
representations, and covenants contained herein, and the consummation of the transactions contemplated
herein will not violate or constitute a breach of any contract or other agreement to which Utility is a party.

@ This Agreement and/or any provisions herein do
not conflict with any applicable federal, state or local law, order, directive, rule or regulation.

6.
ALLOCATION AND TRANSFER OF LUE'S

6.1 This Agreement extends and applies only te the provision of wastewater to the Land in LUE units
as described on Exhibit A hereto. Developer warrants that the legal description in Exhibit B is accurate,
and that it is the owner of the Land, free and clear of any third party liens, except the Permitted Exceptions
(as defined in Exbibit G attached hereto).

6.2 Subject to the last sentence of this Section 6.2, upon Developer’s conveyance of the Land or any
portion of the Land to a subsequent purchaser, such subsequent purchaser shall be responsiblg for the
constitiction of the System and afl other obligations of Developer under this Agreement and shall
specifically, in writing, agree to all the terms and conditions of this Agreement. Developer covenants and
agrecs that it shall assign its rights, dutics, and obligations under this Agt t to such subsequent
purchaser in n form and manner reasonably acceptable to Utility, including the assignment of Utitity’s
System capacity under this Agreement necded to provide service to the Land or portion of such Land so
conveyed, For the avoidance of doubt, Utility shall not have an approval right with respect to the
Developer’s conveyance of the Land or any portion of the Land to a subsequent purchaser, but Utility shall
have the right to consent, which consent shall not unreasonably withheld, with respect to the form and
content of the assumption of Developer's obligations under this Agreement by such purchaser. This Section
6.2 does not apply to the sale of subdivided lots developed by Developer on the Land (i) to individual
purchasers of such lots or (ii) to one or more homebuilders which acquire such subdivided lots in order to
build single family homes thereon and to market and sell such homes to end users.

6.3 Utility acknowledges that a portion of the Land shall be conveyed by Developer to the CDD in
order 1o facilitate the deveiopment of the Land and the construction of the System and such transfer to the
CDD shall not (i) constitute a defaultunder this Agreement or (ii) require any consent by Utility.

7.
NO WAIVER

7.1 A Party’s failure to abtain or require compliance with any provision(s) of this Agreement in no way
shall be construed and/or be a waiver of that parlicular requirement(s), and in no way precludes that Party
from requiring such provision(s) at any titne.

8.
NOTICES

8.1 Any notice to be given hercunder by either party to the other party shall be in writing and may be
effected by email aned one of the [ollowing: (i} personal delivery; (ii) by overnighi courier for next business
day delivery; or (iii) by registered or certified mail, return receipt requested, Notice shall be effective: (x)
for personal delivery, upon personal delivery; and (y) for ovemight courier, registered mail, or certified
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10.1  The initial term of this Agreement runs fifteen (15) years from the Effective Date (the “Term”) and
afterward automatically renews on an annual basis for one-year terms unless either Party provides written
notice to in accordance with Paragraph 8 that it is electing to terminate this Agreement,

11.
GENERAL

11.1  This Agreement shall be governed by and be construed in accordance with the laws of the State of
Florida, without regard to its conflict of law principles. Exclusive venue for any dispute will be in a court
of appropriate jurisdiction in and for DeSoto County, Florida.

t
1
1
1

112 If any provision of this Agreement shall be held by a court of competent jurisdiction to be contrary
to law or public policy or atherwise unenforceable, the remaining provisions shall remuin in full force and
effect, and the parties shall negotiate, in good faith, a substitute, valid, and enforceable provision which
most neatly reflects the parties’ stated intention as set forth in such affected provision.

113 It is understood and agreed that no brokers are involved in the negotiation and consummation of
this Agreement, and each of the parties represents to the other that it has not incurred and witl not incur any
liability for brokerage fee or agent commissions in tion with this Agreement,

11.4 In the event this Agreement or any provisions herein shall be found contrary to or in conflict with
any applicable law, order, directive, rule or regulation, the latter shall be deemed to controf, but nothing in
this Agreement shall prevent either Party from contesting the validity of any such law, order, directive, rule, i
or regulation, nor shall anything in this Agreement be construed to require either Parly to waive its
respective rights to assert the lack of jurisdiction of any governmental agency other thanthe Commission,
over this Agreement or any part thereof.

11.5  Time is of the essence with respect to all matters covered by this Agreement.

11.6  This Agreement shall bind the parties to this Agreement, their affiliates, successors, and assigns. !
No other persons or entities may enforce this Agreement or claim any benefits under this Agreement.

11.7  If any party is rendered unable, wholly or in part, by Force Majeure (hereinafter defined) to carry I
out any of its obligations under this Agreement, other than an obligation to pay or provide mtoney, then
such obligations of that party, to the extent affected by such Force Majeure and to the extent that due
diligence is being used to resume perfoanance at the earliest practicable time, shall be suspended during
the continuance of any inability so caused to the extent provided but for no longer period, provided however
that written notice is given to each of the affected parties within five (5) business days of the occurrence of :
such event of Force Majeure. Such cause, as far as possible, shall be remedied with allreasonablediligence. !
As used in this Agreement, “Force Majeure” shall mean: acts of God, strikes, lockouts, or other industrial H
disturbances, acts of (he public enemy, orders of any kind of government of the United Stales or ihe State L
of Florida or any civil or military authority, insurrections, tiots, acts of terrorism, epidemics, tornadoes, i
landslides, lightning, earthquakes, fires, muricanes, storms, floods, washouts, droughts, arrests, restraint of ]
government and people, civil disturbances, explosions, breakage or accidents to machinery, pipelines or :
canals, partial or entire failure of water supply, and any other inabilities of either party, whether similar to

those enumerated or otherwise, which are not within the control of the party claiming such inability, and

which such party could not have avoided by the exercise of due diligence and care.

118 This Agreement constitutes the entire agreement between the parties relating to the subject matter
of this Agreement and supersedes all prior or contenporaneous agreements, representations, covenanls or
warranties, whether oral or in writing, respecting this Agreement’s subject matter, This Agreement shall
be subject to change or modification only with the mutual written consent of Utility and Developer. Each
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of the recitals to this Agreement is true and correcl, and each recital is hereby incorporated into this
Agreement for all purposes.

119 EACH OF DEVELOPER AND UTILITY HEREBY IRREVOCABLY AND
UNCONDITIONALLY WAIVE TRIAL 8Y JURY IN ANY LEGAL ACTION OR PROCEEDING
RELATING TO THISAGREEMENT, DEVELOPER, OR UTILITY AND FOR ANY COUNTERCLAIM
THEREIN (REGARDLESS OF THE LEGAL THEORY INVOLVED, WHETHER AT LAW, IN
EQUITY, BY STATUTE, UNDER THE ACT, IN TORT, OR OTHERWISE).

11.10 Developer may assign all or any pertion of its rights and obligations under this Agreement (i) to
a CDD without the consent of Utility provided that CDD assumes Developer’s assigned obligations under
this Agreement and notice is promptly provided to Utility or (ii) to a purchaser of all or any portion of the
Land in accordance with Section 6.2,

11.11 Developer shall not have an approval right with fespect to Utility’s assignment of this Agreement,
but Developer shall have the right to consent, which conseni shall not unreasonably withheld, with respect
to the form and content of the assumption of Utility’s obligations under this Agreement by such assignee;
provided however that Utility may assign this Agreement to an affiliate without the consent of Developer.

11,12 If any action at law or equity is brought to enforce or interpret the provisions of this Agreement,
the prevailing parly will be entitled to reasonable attormeys’ fees and costs, in addition to any other relief
to which that party may be entitled.

11.13  The partles to this Agreement are not pariners or joint venturers with each other and nothing herein
shall be construed to make them pariners or joint venturcrs or impose any liability as such on either of them.
The Parties agree that Utitity will not be considered to be in privity with any contractors used by Developer

11.14  In performing their respective obligations under this Agreement, the Parties will abide by and
comply with alt applicable federal, state, and local Inws, rules and regulations, including, withoutlimitation,
those related to bribery and corruption. Additionally, Developer understands that Utility prohibits
employees from engaging in activities that could create even the appearance of a conflict of interest.
Developer will take no actions to induce any of Utility’s employees into any contlicts of interest.
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