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Case Background

The Commission opened Docket No. 20190001-EI, In re: Fuel and purchased power cost
recovery clause with generating performance incentivefactor, referred to as the Fuel Clause, on
January 2,2019. The Fuel Clause is a perennial docket closed, reopened, and renumbered every
year in which the Commission processes all petitions filed by investor-owned electric utilities
seeking to recover the cost offuel and fuel-related activities needed to generate electricity.

Duke Energy Florida, LLC (DEF) is an investor-owned electric utility operating in the State of
Florida. DEF reaffirmed its party status in Docket No. 20190001-EI on January 3, 2019.
Likewise, the Office of Public Counsel (OPC), authorized by Section 350.061 l, Florida Statutes
(F.S.), to provide legal representation to Florida electric utility customers before the
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Commission, reaffrrmed its party status in Docket No. 20190001-EI on January 4,2019. The
Florida Industrial Power Users Group (FIPUG), an association of utility customers who consume
large amounts of electricity, and White Springs Agricultural Chemicals, Inc., d/b/a PCS
Phosphate - White Springs (PCS Phosphate), a fertilizer company, reaffirmed their party status
on January 4,2019 and January 15,2019, respectively.

The Commission issued Order No. PSC-2019-0059-PCO-EI on February 13,2019, establishing
the procedures to be followed. On March 1,2019, DEF filed its Petition for approval of fuel cost
recovery and capacity cost recovery with generating performance incentive factor actual true-ups
for the period ending December 2018. At that time DEF also filed the direct testimony of Jeffrey
Swartz which incorporated Exhibit JS-1, filed in the 2018 Fuel Clause. On September 13, 2019,
OPC filed the direct testimony and exhibits of Richard A. Polich, non-confidential Exhibits
RAP-I through RAP-2, and confidential Exhibits RAP-3 through RAP-9. On September 26,
2019, DEF filed the rebuttal testimony of Jeffrey Swartz with confidential Exhibits JS-2 through
JS.4.

A Prehearing Conference was held on October 22,2019, and Prehearing Order No. PSC-2019-
0466-PHO-EI was issued on October 3I,2019. At that time two issues associated with the
testimony of witnesses Swartz and Polich were identified: Issues lB and lC. Issue 18 and lC
state as follows:

Issue lB: Was DEF prudent in its actions and decisions leading up to and in
restoring the unit to service after the February 2017 forced outage at the Bartow
plant, and if not, what action should the Commission take with respect to
replacement power costs?

Issue lC: Has DEF made prudent adjustments, if any are needed, to account for
replacement power costs associated with any impacts related to the de-rating of
the Bartow Plant? If adjustments are needed and have not been made, what
adjustment(s) should be made?

It became readily apparent that large portions of the testimony and exhibits of both witnesses
Swartz and Polich associated with these issues, as well as the Commission staff s proposed trial
exhibits, were highly confidential in nature. This fact made it impossible to conduct meaningful
direct or cross examination without reference to, and discussion of, confidential material. The
only way to conduct a hearing based substantially on confidential material would be to close the
hearing to the public. Because the Commission must conduct all of its proceedings in the
sunshine under the lawl the Commission does not have the ability to close a hearing, even one
which deals extensively with confidential materials and testimony. Therefore, in order to
maintain the confidentiality of these materials, DEF Bartow Unit 4 Issues lB and lC were
referred by the Commission to the Division of Administrative Hearings (DOAH) on November
8,2019.

' Section 286.011, F.S.
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Administrative law judge (ALJ) Lawrence P. Stevenson conducted a closed final evidentiary
hearing on February 4-5,2020. At the hearing, DEF presented the confidential testimony of
Jeffrey Swartz, with his prefiled direct and rebuttal testimony inserted into the record as though

read. DEF's Exhibit Nos. 80-82 were admitted into evidence. OPC presented the confidential
testimony of Richard A. Polich, with his prefiled testimony inserted into the record as though

read. OPC's Exhibit Nos. 68-75, 101-109, and 115-117 were admitted into evidence.

Commission staff Exhibit Nos. 110 and l l l were admitted into evidence. FIPUG's Exhibit No.
118 and PCS Phosphate's Exhibit Nos. 1I2 and 113 were also admitted into evidence. The

revised Comprehensive Exhibit List (CEL) was admitted into evidence by stipulation as Exhibit
No. 114.

A three-volume transcript of the final hearing was filed with the Commission Clerk on February

18,2020, and was provided to the DOAH Clerk on February 24,2020. DEF, Commission staff,

and OPC, jointly with PCS Phosphate and FIPUG, timely filed confidential proposed

recommended orders on March 20,2020. The ALJ issued his Recommended Order' on April27,
2020. A redacted version of the Recommended Order is found in Attachment A to this
recommendation.

On May 12,2020, DEF submitted exceptions to the Recommended Order. A redacted version of
DEF's exceptions is found in Attachment B to this recommendation. OPC, jointly with PCS

Phosphate and FIPUG (collectively, the Intervenors), filed a Response to DEF's Exceptions, a
redacted version of which is found in Attachment C to this recommendation.

Overview of the Recommended Order

This case involves the operation of DEF's Bartow Unit 4 combined cycle natural gas plant and

whether DEF operated the plant prudently from the time it was brought on line in June 2009 until
February 2017. Bartow Unit 4 is comprised of a steam turbine manufactured by Mitsubishi
Hitachi Power Systems (Mitsubishi) with a gross output of 420 MW connected to four M501

Type F combustion turbines. The steam turbine is an "after-matket" unit which was originally
designed for Tenaska Power Equipment, LLC (Tenaska) to be used in a 3x1 configuration with
three M501 Type F combustion turbines with a gross output of 420 MW. Prior to purchasing the

steam turbine, DEF's predecessor, Progress Energy Florida, LLC contracted with Mitsubishi to
evaluate the steam turbine design conditions and to update the heat balances for a 4xl
configuration. As required by its contract, Mitsubishi provided revised operating parameters for
the steam turbine to meet DEF's 4x1 configuration.

The Bartow plant has experienced five outages since it was brought on line in June 2009: March
2012 (planned), August 2014 (planned), April 2016 (planned), October 2016 (forced), and

February 2017 (forced).

In March 2012 during a scheduled outage, DEF discovered that the Type I L-0 blades in the low
pressure section of the steam turbine were damaged. The Type 1 L-0 blades were replaced with

'"Recommended Order" is defined in Section 120.52(15), F.S., as the official recommendation of the ALJ assigned

by DOAH or of any other duly authorized presiding officer, other than the agency head or member thereof.
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re-engineered Type I blades and the plant was operated until August 2014 when the plant was

taken out of service to upgrade the L-0 blades to Type 3 blades. The plant came back on line in
December 2014 andran until April2016 when it was taken off line for routine valve work and L-
0 blade inspection. The plant was placed back in service in May 2016 with a revised Type 3
blade and operated until October 2016, when DEF shut the plant down due to excessive vibration
and loss of L-0 blade material. In December 2016 the plant was put back in service with the

original Type 1 blades, and was taken out of service in February of 2017 due to a blade fragment
projectile that traveled through the low pressure turbine rupture disk diaphragm. DEF brought
the plant back on line in April2}I7 with a pressure plate installed in the low pressure section of
the steam turbine, which effectively decreased the output of the plant from 420 to 380 MW.
DEF continued to operate the plant with the pressure plates until September 28, 2019.

There are two amounts that are associated with the initial prudence question: 1) replacement
power costs for the February 2017 o^utage in the amount of $11.1 million, and2)May 2017

through September 2019 unit derating'costs in the amount of $5,016,782 million.

Petitioner, DEF, has the burden of proving by a preponderance of the evidence, that it acted

prudently in the operation of Bartow Unit 4 up to and restoring the unit to service after the

February 2017 forced outage. Additionally, DEF must prove by a preponderance of the evidence
that no adjustment to replacement power costs should be made to account for the fact that after
March 2017, and the installation of a pressure plate, Bartow Unit 4 could no longer produce its
rated nameplate capacity of 420 MW. The standard for determining whether replacement power
costs are prudent is 'khat a reasonable utility manager would have done, in light of the

conditions and circumstances that were known, or should [have] been known at the time the
decision was made." 4

In his Recommended Order, the ALJ detailed the relevant facts and legal standards required to
determine whether DEF acted prudently in its operation of Bartow Unit 4 from June 2009 until
February 2017. In his conclusion, the ALJ recommended that the Commission find that DEF
failed to demonstrate that it acted prudently in the operation of its Bartow Unit 4 plant and in
restoring the unit to service after the February 2017 forced outage, and that DEF should refund a
total of $16,116,782 to its customers.

Legal standards for review of recommended orders

Section 120.57(l)(l), F.S., establishes the standards an agency must apply in reviewing a
Recommended Order following a formal administrative proceeding. The statute provides that the
agency may adopt the Recommended Order as the Final Order of the agency or may modify or
reject the Recommended Order. An agency may only reject or modify an ALJ's findings of fact
if, after a review of the entire record, the agency determines and states with particularity that the
findings of fact were not based on competent substantial evidence or that the proceedings on
which the findings were based did not comply with the essential requirements of law.'

3 o'Derating" is the reduction in MW output due to installing pressure plates in place of the L-0 blades in the low
pressure section ofthe steam turbine.
a Southern Alliance for Clean Energt v. Grqham, 1 13 So. 3d742,750 (Fla. 2013).
5 Section 120.57(1)0), F.S.
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Section 120.57(1)(l), F.S., also states that an agency in its final order may reject or modify
conclusions of law over which it has substantive jurisdiction and interpretations of administrative
rules over which it has substantive jurisdiction. When rejecting or modiffing a conclusion of law
or interpretation of administrative rule, the agency must state with particularity its reasons for
rejecting or modifying the conclusion of law or interpretation of admini'strative rule and must

make a finding that its substituted conclusion of law or interpretation of administrative rule is as

or more reasonable than that which was rejected or modified. Rejection or modification of
conclusions of law may not form the basis for rejection or modification of findings of fact.o

In regard to parties? exceptions to the ALJ's Recommended Order, Section 120.57(l)(k), F.S.,

provides that the Commission does not have to rule on exceptions that fail to clearly identiff the

disputed portion of the Recommended Order by specific page numbers or paragraphs or that do

not identifu the legal basis for the exception, or those that lack appropriate and specific citations

to the record.T Section 120.57(1Xt), F.S., requires the Commission's final order to include an

explicit ruling on each exception and sets a trigtr Uar for rejecting an ALJ's findings.

This recommendation, which is based upon a review of the entire record of the hearing and post-

hearing submissions, addresses whether the Commission should adopt the ALJ's Recommended

Order as filed, make any changes to the order, or act on any of the matters raised in DEF's
exceptions to the Recommended Order. Issue 1 addresses the post-hearing submissions by DEF
and Issue 2 addresses the adoption of the ALJ's Recommended Order. The Commission has

jurisdiction over this matter pursuant to Sections I20.57,366.04,366.05, and 366.06, F.S., and

substantive jurisdiction over the conclusions of law discussed below.

6 Id.
7 Section 120.57(l)(k), F.S.
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Dtscussfon of ,ssues

lssue 1: Should the Commission accept any of the exceptions to conclusions of law filed by
DEF?

Recommendation: No. DEF has not presented any legally sufficient basis for rejecting or
modifying any portion of the Recommended Order. Therefore, staff recommends that the

Commission should deny DEF's exceptions to Conclusions of Law 110-114 and 119-125.
(Crawford, Stiller)

Staff Analysisr DEF filed exceptions to the ALJ's Conclusions of Law I 10-114 and Il9-125.

DEF Exception to Conclusion of Law 110

DEF takes exception with the ALJ's Conclusion of Law 110, which states:

110. DEF failed to demonstrate by a preponderance of the evidence that its
actions during Period 1 were prudent. DEF purchased an aftermarket steam

turbine from Mitsubishi with the knowledge that it had been manufactured to the
specifications of Tenaska with a design point of 420 MW of output. Mr. Swartz's
testimony regarding the irrelevance of the 420 MW limitation was unpersuasive

in light of the documentation that after the initial blade failure, DEF itself
accepted the limitation and worked with Mitsubishi to find a way to increase the

output of the turbine to 450 MW.

First, as a general criticism, DEF argues that when weighing the facts presented at hearing,

although stating the correct legal standard of review - what a reasonable utility manager should

have done based on what he knew or should have known at the time - the ALJ did not apply that

standard but instead evaluated DEF's actions from the perspective of what is currently known.
DEF states that this type of "hindsight" and "Monday-morning quarterbacking" prudence

analysis has been found to be inappropriate under Florida Power Corporation v. Public Service

Comm. (Florida Power),456 So. 2d 451,452 (Fla. 1984).

Second, DEF disagrees with the ALJ's conclusion that the 420 MW design point was a limitation
on the steam turbine. DEF argues that the record supports the conclusion that the 420 MW
design point is a fall out number based on various combinations of operating parameters

provided by Mitsubishi. DEF argues that operating within the parameters given by Mitsubishi
was prudent given what DEF knew or should have known during Period 1. At that time, DEF
contends that there was no reason to believe that increasing the output above 420 MW would
damage the unit as long as the operating parameters were complied with. Thus, DEF concludes

that the fact that the L-0 blades failed in February 2017 does not mean that the plant operator

reasonably should have known that would happen in June 2009.

Third, DEF argues that DEF's compliance with lower than 420 MW output after Period I and its
request to Mitsubishi for modifications to operate the unit at 450 MW do not logically support

the conclusion that DEF agreed the unit originally could not be operated above 420 MW. These

actions, according to DEF, allowed the unit to continue to be operated to produce the most power
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possible while research into the cause of the Period I outage was conducted. DEF argues that

getting the unit back on line producing as much power as possible is implementation of long

standing Commission policy that utilities operate generating units for maximum effrciency. DEF

asserts that these actions are not evidence of DEF's acceptance of 420 MW as a limitation on the

output of the unit.

Intervenors' Response

Intervenors contend that DEF, while conceding that the ALJ referenced the correct legal standard

for prudence review, never explains or demonstrates exactly how the ALJ applied "Monday-

morning quarterbacking" to reach any of the conclusions in Conclusions of Law 110. In the

determination of what a utility knew or should have known at any past point in time, Intervenors

state that there is necessarily a review of contemporaneous prior actions and documents. They

contend that that review was done here. Intervenors note that DEF has not argued that there is

no competent substantial evidence supporting the ALJ's conclusions in Conclusions of Law 110

and cites nine separate parts of the record that do logically support the ALJ's conclusion that

DEF did not act prudently in running the unit above 420 MW in Period 1'

Intervenors further argue that the Florida Power case relied upon by DEF is not applicable here

for several reasons. In Florida Power, the Commission classified o'non-safety related" repair

work as "safety-related" repair work and then applied the higher standard of care for "safety-

related" repair work to determine if Florida Power had conducted the repairs prudently. Finding

that the record indicated that the extensive repair work was not per se safety-related, the Court

found that the Commission could not apply the higher standard of care. Florida Power, 456 So.

2d at 451. Intervenors argue that in this case, the facts upon which the ALJ relied regarding the

repair of the unit are supported by competent substantial evidence and are not in dispute, nor

does DEF argue that the inferences drawn from the facts by the ALJ are unreasonable.

Intervenors state that DEF would simply draw different conclusions from the same set of facts,

i.e., would have the Commission weigh the evidence differently, an action prohibited by Chapter

120, F.s.

Staff Analysis and Conclusion:

Here DEF is asking the Commission to modify a conclusion of law. When rejecting or

modi$ing a conclusion of law, the Commission must state with particularity its reasons for

doing so, and must make a finding that the substituted conclusion of law is as or more reasonable

than the one rejected or modified.u Rejection or modification of a conclusion of law may not

form the basis for rejection or modification of a finding of fact.e With respect to DEF's

exception to Conclusion of Law 110, staff recommends that DEF has failed to provide an

adequate basis for rejecting or modifying the Conclusion of Law, and DEF's exception should

therefore be denied.

8 Section 120.57(lXD, F.S.;Prysi v. Department of Health,823 So. 2d823,825 (Fla. lst DCA 2002)
e Section 120.57(1)0), F.S.
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Further, DEF has not raised exceptions to any of the 102 factual findings made by the ALJ in his

Recommended Order. As its rationale for not doing so, DEF cites the high standard that must be

met to set aside an ALJ's finding of fact.r0 The failure to file exceptions to findings of fact
constitutes a waiver of the right to object to those facts on appeal. Mehl v. Office of Financial
Regulation, 859 So. 2d 1260 (Fla. lst DCA 2003); Environmental Coalition of Florida v.

Broward County, 586 So. 2d l2I2 (Fla. lst DCA 1991). Nor has DEF argued that the
proceedings conducted by the ALJ that produced those facts did not comply with the essential

requirements of law. Thus, for all practical pu{poses, DEF has accepted all of the ALJ's 102

factual findings.

If the ALJ's findings of fact are supported by competent substantial evidence, the agency may
not reject or modify them even to make alternative findings that are also supported by competent
substantial evidence. Kanter Real Estate, LLC v. Department of Environmental Protection
(Kanter), 267 So.3d 483, 487-88 (Fla. lst DCA 2019), reh'g denied (Mar. 19,2019), review
dismissed sub nom. City of Miramar v. Kanter Real Estate, LLC, SCl9-636, 2019 WL 2428577
(Fla. June 11,2019)(citingLanzv. Smith,106 So.3d 518,521 (Fla. lst DCA 2013)).

Finally, an agency is not authorized to substitute its judgment for that of the ALJ by taking a

different view of, or placing greater weight on, the same evidence, reweighing the evidence,
judging the credibility of witnesses, or otherwise interpreting the evidence to fit its desired

conclusion . Prysi v. Department of Health, 823 So. 2d 823,825 (Fla. 1st DCA 2002); Heifetz v.

Department of Business Regulation, 475 So. 2d 1277,l28l (Fla. lst DCA 1985).

Staff agrees with DEF and the Intervenors that the standard for determining whether replacement
power costs are prudent is 'owhat a reasonable utility manager would have done, in light of the

conditions and circumstances that were known, or should [have] been known at the time the

decision was made."ll However, in reaching the conclusion of law that DEF failed to show by a
preponderance of the evidence that it acted prudently in Period 1, DEF contends that the ALJ did
not follow this standard but instead evaluated DEF's actions in light of present knowledge.

Howevero DEF never specifically identifies the facts it could not have known which were relied
upon by the ALJ in reaching his conclusion of imprudence. Without identifying the facts upon

which the ALJ improperly relied, it is impossible to evaluate this contention and it must be

rejected.

The ALJ bases his conclusion that a preponderance of the evidence established the actions of
DEF in Period 1 were imprudent on three facts. First, the Mitsubishi aftermarket steam turbine
was manulactured with a design point of 420 MW of output. Second, witness Swartz's

testimony that the 420 MW was not an operational limitation was unpersuasive. Third, DEF
accepted this limitation in Periods 2-5 and worked with Mitsubishi to increase it to 450 MW.

With regard to the first point, DEF does not contest that the steam turbine was aftermarket
manufactured with a design point of 420 MW. This conclusion is supported by Findings of
Fact Nos. 14-26. With regard to the second point, the ALJ extensively discusses the arguments

to DEF Exceptions at 2.
tt Southern Alliancefor Clean Energt v. Graham,l l3 So. 3d742,750 (Fla. 2013).
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presented by DEF witness Swartz that the 420 MW is not an operational limitation for this
steam turbine in Findings of Fact Nos. 16-32 which culminate in Finding of Fact No. 33.

Finding of Fact No. 33, a finding that DEF did not contest, states: "The greater weight of
the evidence establishes that the Mitsubishi steam turbine was designed to operate at 420 MW
of output and that 420 MW was an operational limitation of the turbine." Since DEF did not
take exception to the identical statement in Finding of Fact No. 33, DEF has waived its ability to
contest Conclusion of Law 110 on the grounds that the design point did not act as an

operational limitation. However, even if DEF had taken exception to Finding of Fact 33, it is
clear that the ALJ considered and rejected witness Swartz's arguments that DEF did not act
imprudently by operating the steam turbine for extended periods of time at more than 420
MW.

With regard to the third point, DEF does not dispute that in Periods 2-5 it complied with the
lower operating limitations placed on it by Mitsubishi and worked with Mitsubishi to
increase the steam turbine's output to 450 MW. DEF disputes the significance of having done
so. DEF argues that by working with Mitsubishi in Periods 2-5 it was acting to maximize the

steam turbine's output for the benefit of its customers. As a general matter, DEF has argued
that if a conclusion o1 law is "infused with overriding policy considerations," the agency, not the
ALJ. should decide that issue,r2 Although not specifically identified, apparently, DEF believes
that "maximization of output" is such an o'overriding policy consideration" which should be

given agency deference when determining operational prudence. However, DEF has not
identified any statute, rule or Commission order that identifies oomaximization of output" as a
Commission policy. Additionally, the idea of agency deference, even iri the interpretation of an

agency's own rules and statutes, is now highly questionable given the passage of Amendment 6
to the Florida Constitution.l3

Additionally, staff does not find the Florida Power decision cited by DEF on the issue of
hindsight to be relevant. In Florido Power, the Commission made a finding of fact that was

not supported by the record - that "non- safety related" repair work was "safety-related" repair
work - and then improperly applied the higher standard of care for "safety-related" repair
work. The crux of the problem in Florida Potuer was this unsupported finding of fact. Here
DEF is not contesting any of the ALJ's 102 findings of fact as being unsupported by
competent substantial evidence. Nor is DEF arguing that the legal conclusions the ALJ has

drawn from these uncontested facts are unreasonable. Here there is no mistake of fact
triggering the misapplication of a legal standard. In this case all parties agree on the standard
to be applied, DEF simply does not like the result reached by the ALJ.

Because DEF has failed to establish that its exception to Conclusion of Law 110 is as or more
reasonable that that of the AL,J, staff recommends that DEF's Hxception to Conclusion of Law
110 be denied.

" Pillsbury v. State, Department of Health & Rehabilitative Services, 744 So.2d 1040,1042 (Fla.2d DCA 1999).
13 "section 2 I . Judicial interpretation of statutes and rules. - In interpreting a state statute or rule, a state court or an

officer hearing an administrative action pursuant to general law may not defer to an agency's interpretation of such

statute or rule, and must instead interpret such statute or rule de novo."
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DEF Exception to Conclusion of Law 111

DEF takes exception with the ALJ's Conclusion of Law 111, which states:

111. DEF's RCA [Root Cause Analysis] concluded that the blade failures were

caused by the failure of Mitsubishi to design the 40" blades with adequate design

margins. This conclusion is belied by the fact that the L-0 blades have failed at

no other facility in the Mitsubishi fleet. Mitsubishi cannot be faulted for failing to

design its blades in a way that would allow an operator to run the turbine

consistently beyond its capacity.

DEF takes exception to the conclusion that the L-0 blade failures were not caused by inadequate

design margins on the L-0 blades and that the turbine was consistently run above its capacity.

DEf argues that Mitsubishi was contracted specifically to assess whether this particular steam

turbine could handle the proposed 4x1 steam configuration. DEF states that Mitsubishi did not

originally identify ,*r.rr steam flow as a potential problem and it was reasonable for DEF in
period I to rely upon Mitsubishi's assessment. The better comparison, according to DEF, is not

with other Mitsubishi facilities, but with blade failures in Periods 2-5 when the unit was run at

less than 420 MW. Finally, DEF notes that the exact time that the L-0 blades were damaged in
period 1 cannot be established. DEF states that the damage could have occurred during the half

of the time in Period 1 when the steam turbine was operated at less than 420 MW.

lntervenors' Response

Intervenors respond that the conclusions of law in Paragraph 111 are supported by competent

substantial evidence of record. Further, to the extent thata finding is both a factual and legal

conclusion, Intervenors state that it cannot be rejected when there is competent substantial

evidence to support the conclusion and the legal conclusion necessarily follows. Berger,653 So.

2d at 4g0; Strickland, Tgg So. 2d at279; Dunham, 652 So. 2d at 897. Additionally, Intervenors

contend that it is the ALJ, not the Commission, who is authorized to interpret the evidence

presented and to decide between two contrary positions supported by conflicting evidence.

Heifetzv. Dept. of Business Regulation,4T5 So.2d 1277,1281-2 (Fla. lstDCA 1985). With

regard to DEF's reliance on tlie fact that it is impossible to tell when the L-0 blades were

dalaged in period 1, Intervenors find this to be irrelevant since the ALJ does not address that

fact in Paragraph 1 1 1.

Staff Analysis and Conclusion:

This conclusion of law constitutes the ALJ's rejection of DEF's Root Cause Analysis (RCA)

conclusion that the low pressure steam turbine 40" L-0 blades were poorly designed without

adequate strength to withstand operation above a prescribed operating limit without causing

damage to the equipment.to Th" ALJ cites the fact that in Mitsubishi's fleet of 32 steam turbines

with a combined 57 rows of the same 40" L-0 blades only Bartow Unit 4 has had blade failures

caused by excessive blade vibration. Further, Bartow Unit 4 had the highest L-0 blade loading in

to Finding of FactNo.67.

t0
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the entire fleet, in excess of 15,000 lb./hr-ft2 compared to the 12,000 lb./h-ft2 average for the rest
of the fleet.ls Additionally, the ALJ found that as late as June2017 DEF agreed with Mitsubishi
that back-end loading in excess of 15,000 lb.ll:r-ftz was one of "the most significant contributing
factors" toward the L-0 blade failure.'o Given these facts, none of which are disputed by DEF,
the ALJ found DEF's exclusion of excessive steam flow from its final RCA to be troubling, as

does staff.

The ALJ's Conclusion of Law was adequately supported by the relevant findings of fact. DEF
has failed to demonstrate that its conclusion is as or more reasonable than that of the ALJ. For
this reason, staff recommends that DEF's Exception to Conclusion of Law 11i be denied.

DEF Exception to Conclusion of Law 112

DEF takes exception with the ALJ's Conclusion of Law 112, which states:

112. Mitsubishi's more plausible conclusion attributed that blade failure in Period
1 to DEF's operation of the steam turbine in excess of 420 MW, resulting in
excessive steam flow to the LP section of the steam turbine, which in turn caused

high back-end loading on the L-0 blades.

DEF states that Mitsubishi did not ultimately attribute the blade failure in Period I to operation
in excess of 420 MW but found in September 22, 2017, that "all blade damage from Period 1

through Period 5 has been identified as dynamic loads from Non-Synchronous Self Excited
Vibration (Flutter)." DEF argues that given the fact that the turbine was not operated above 420

MW in Periods 2 through 5, it is more reasonable to conclude that the damage to the blades in
Period 1 was the result of unexpected high load stimulus/high energy blending coupled with
inadequately designed L-0 blades.

lntervenors' Response

Intervenors contend that DEF does not contest that there are findings of fact supported by
competent substantial evidence in the record to support the ALJ's conclusion of law. Thus,
Intervenors conclude that the Commission, under those circumstances, can't reject the ALJ's
conclusion of law or substitute its own judgment for that of the ALJ.

Staff Analysis and Conclusion:

This conclusion of law constitutes the ALJ's acceptance of Mitsubishi's RCA which concluded
that the blade failure in Period 1 was attributable to the operation of the steam turbine in excess

of 420 MW which created excessive steam flow in the low pressure section of the steam turbine
which in turn caused high back-end loading on the L-0 blades. After telemetry testing on the

steam turbine in December 2014, Mitsubishi concluded that the damage to the L-0 blades in all

15 Findins of Fact No. 83.
t6 rindin! of Fact No. 70.

11



Docket 20200001-EI
Date: August6,2020

Issue 1

five Periods was attributable to excessive blade vibration, or "flutter."l7 Mitsubishi published its
RCA findings in September of 2017. As late as June 2017 DEF agreed with Mitsubishi that
back-end loading in excess of 15,000 lb./hr-ft2 was one of oothe most significant contributing
factors" toward the L-0 blade failure.ls Finally, Mitsubishi has stayed with its assessment that
the blade damage was created by high load stimull1. and high energy blending impacts which did
not allow the 40" L-0 blades to produce 450 MW.tv

DEF is simply rearguing its case that its RCA should be substituted for that of Mitsubishi. DEF
has not contested the facts upon which Conclusion of Law I 12 is based. Conclusion of Law I 12

is the companion to Conclusion of Law 111 and staff recommends that it should be upheld for
the same reasons - that there is competent substantial evidence to support this conclusion and the
conclusion is reasonable given the facts proven by a preponderance of the evidence presented.

DEF has failed to demonstrate that its conclusion is as or more reasonable than that of the ALJ.
Thus, staff recommends that DEF's Exception to Conclusion of Law 1 12 be denied.

DEF Exception to Conclusion of Law 113

DEF takes exception with the ALJ's Conclusion of Law 113, which states:

113. Mr. Polich persuasively argued that it would have been simple prudence for
DEF to ask Mitsubishi about the ability of the turbine to operate continuously in
excess of 420 MW output before actually operating it at those levels. DEF
understood that the blades had been designed for the Tenaska 3xl configuration
and should have at least explored with Mitsubishi the wisdom of operating the
steam turbine with steam flows in excess of those anticipated in the original
design.

DEF defends not contacting Mitsubishi by citing the following evidence in the record: 1) no
limits on steam flow to the low pressure turbine section were originally provided by Mitsubishi;
2) the MW output of a steam turbine is not an "operating parameter"; and 3) Mitsubishi knew
DEF would operate the plant in excess of 420 MW. For these reasons, DEF argues that it is "as
or more reasonable" to conclude that DEF did not need to contact Mitsubishi.

lntervenors' Response

Intervenors argue that DEF is simply rehashing the evidence presented and urging the
Commission to make new findings that are ooas or more reasonable" than the findings made by
the ALJ. The ALJ states that he found OPC's expert persuasive on this point and it is the

exclusive prerogative of the ALJ, not the Commission, to evaluate the credibility of a witness
and the weight to be given to his/her testimony. Intervenors contend that since there is
competent substantial evidence supporting the conclusion that DEF should have called
Mitsubishi, this conclusion cannot be modified.

tt Finding of Fact Nos. 37, 63.
r8 Findins of Fact No. 70.
tn rindin! of Fact No. 78.
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Staff Analysis and Conclusisn

When viewed as a whole, the ALJ has based his analysis of this case by focusing on several

areas. First, the nature of the after-market steam turbine and what limitations, if any, were
inherent in its original 3x1 design. Second, the type and meaning of guarantees given by
Mitsubishi for its current use in a 4x1 configuration. Third, the cause of the damage to the low
pressure L-0 40" blades. Analysis of these three areas results in a finding regarding whether
DEF acted prudently in the operation of the steam turbine which in turn drives the decision of
whether replacement power costs for the April 2017 outage should be recovered or denied.

The ALJ's findings of fact establish that the steam turbine was originally designed to be used in
a 3x1 configuration with a design point maximum of 420 MW. The 3xl configuration used three

M501 Type F combustion turbines connected to the steam turbine." The 4x1 design
configuration used by DEF used four M50l Type F combustion turbines connected to the same

steam-turbine.2l Section 3.2.1 of the original Purchase Agreementz2 clearly states that liquidated
damages are available if the steam turbine could not maintain an output of 391.67 MW with a

maximum guaranteed output of 420.07 MW.23 These guaranteed outputs were based on Heat
Balance Diagrams [Heat Cases 24 and 48] calculated using only three combustion turbines and
heat recovery steam generators with duct firing. Of the 300 different heat balances run by
Mitsubishi to predict how the steam turbine would operate, not one showed it producing more
than 420 MW."

Under these circumstances it is reasonable to believe that Mitsubishi would have instructed its
consultant to run heat balances with higher output if it thought the steam turbine could handle
it.25 This is especially true since DEF was proposing the use of an additional 501 Type F
combustion turbine and heat recovery steam generator, giving DEF's proposed configuration the

ability to produce far more steam than needed to generate 420 MW of output when compared to
the original 3xl application for which the steam turbine was designed.'o Additionally, neither
DEF nor Mitsubishi had any experience- running a 4xl combined cycle plant prior to
commencing operation of Bartow Unit 4."' In sum, for these reasons the ALJ found that
Mitsubishi did not contemplate DEF's operation of the steam turbine beyond the heat balance
scenarios set out in the Purchase Agreement.'o

Given these extremely unique circumstances, the ALJ concluded that DEF's failure to contact
Mitsubishi before pushing output beyond 420 MW was not prudent. Contacting Mitsubishi
would have allowed DEF to receive written verification from Mitsubishi that the steam turbine
could be safely operated above 420 MW and would have effectively updated the warranty to

to Finding of Fact No. 14.
2r Findins of Fact No, 6.
22 Entitleid the "Guaranteed Performance and Other Guarantees for Acceptance Test" executed between Florida
Progress and Mitsubishi.
tt Findine of Fact No. 26.
24 Findini of Fact No. 87.
25 Findini of Fact No. 87.

'u Findini of Fact No, 3 I .
27 rindin! of Fact No. 85.

" Finding of Fact No. 102.
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reflect the higher MW output.2e The ALJ's conclusion of law is supported by competent
substantial evidence of record. Because DEF has failed to demonstrate that its conclusion of law
is as or more reasonable than the ALJ's, staff recommends that DEF's Exception to Conclusion
of Law 113 be denied.

DEF Exception to Conclusion of Law 114

DEF takes exception with the ALJ's Conclusion of Law 114, which states:

114. The record evidence demonstrated an engineering consensus that vibrations
associated with high energy loadings were the primary cause of the L-0 blade

failures. DEF failed to satisfr its burden of showing its actions in operating the
steam turbine in Period I did not cause or contribute significantly to the vibrations
that repeatedly damaged the L-0 blades. To the contrary, the preponderance of
the evidence pointed to DEF's operation of the steam turbine in Period I as the
most plausible culprit.

DEF argues that it is ooas or more reasonable" to conclude from the evidence presented that
DEF's actions did not cause or contribute significantly to the vibrations that damaged the L-0
blades. DEF contends this is true because the L-0 blades were damaged in Periods 2-5 when the
unit was not run above 420 MW as well as Period 1 when it was. DEF further states that the ALJ
is imposing the impossible standard of proving a negative. DEF argues that it does not have the
burden to prove that damage did not occur as a result of its actions. Rather, DEF states that it is
only required to show that it acted as a reasonable utility manager would have done given the
facts known or reasonably knowable at the time without the benefit of hindsight review.

Intervenors' Response

Intervenors argue that Conclusion of Law 114 summaries the findings of fact that support the
ALJ's ultimate determination. Intervenors state that these findings of fact arc supported by
competent substantial evidence and the Commission may not reject them. With regard to the

contention that the ALJ required DEF to prove a negative, Intervenors argue that DEF has the
burden of proof to demonstrate that it acted prudently in the operation of Bartow Unit 4 which
requires it to establish a prima facie case that it did act prudently and to rebut evidence of its
imprudence. The Intervenors assert that DEF did neither here and the ALJ's conclusion may not
be disturbed.

Staff Analysis and Conclusion

As discussed in staffs analysis of Conclusions of Law 110-113 above, the ALJ found t}at a

preponderance of the evidence supported the finding that the L-0 blade damage was caused by
vibrations/flutter associated with high energy loadings. Further, the ALJ found that the weight of
the evidence supported the conclusion that the high energy loading on the blades was the result
of excessive steam flow through the low pressure section of the steam turbine caused by

2e Factual Finding No. 93.
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operating the steam turbine above 420 MW. DEF does not contest that these findings of fact are

supported by competent substantial evidence of record.

Commission staff agrees with the ALJ that DEF has the burden of proving that it acted prudently
in the operation of its steam turbine, i.e., the burden to make a prima facie case supported by
competent substantial evidence that it acted prudently. The burden of proof also requires DEF to
rebut evidence produced that it acted imprudently. Here under the unique circumstances of this
case, DEF has failed to prove it acted prudently in light of the information that was available to it
at the time as found by the ALJ in Conclusion of Law 110. DEF's exception to Conclusion of
Law 114 reargues DEF's factual position and fails to demonstrate that its conclusion is as or
more reasonable than the ALJ's. For these reasons, staff recommends that DEF's Exception to
Conclusion of Law 114 be denied.

DEF Exception to Conclusion of Law 119

DEF takes exception with the ALJ's Conclusion of Law 119, which states:

119. It is speculative to state that the original Period L-0 blades would still be
operating today had DEF observed the design limit of 420 MW. It is not
speculative to state that the events of Periods 2 through 5 were precipitated by
DEF's actions during Period 1. It is not possible to state what would have
happened from 2012 to 2017 if the excessive loading had not occurred, but it is
possible to state that events would not have been the same.

Specifically, DEF disputes the ALJ's conclusion that it is not speculative to state that the events
of Periods 2 through 5 were precipitated by DEF's actions during Period 1. DEF argues that
there is no causal link between the operation of the unit in Period 1 and the forced outage that
occurred in Period 5. DEF contends that the lack of a causal link is proven by the fact that there
was no residual damage done to the steam turbine itself in Period 1 and all parties agreed that
DEF's operation of the plant subsequent to Period 1 was prudent.

Intervenors' Response

Intervenors state that the conclusions in Paragraph I 19 are based on the ALJ's findings of fact in
Paragraphs 84 and 89 which are supported by competent substantial evidence and OPC's
expert's credible testimony. Intervenors argue that to the extent that this conclusion is an
inference from the ALJ's factual findings, the ALJ is permitted to draw reasonable inferences
from competent substantial evidence in the record. Amador v. School Board of Monroe County,
225 So.3d 853, 858 (Fla. 3d DCA 2017). Further, Intervenors state that the fact that more than
one reasonable inference can be drawn from the same evidence of record is not grounds for
setting aside the ALJ's conclusion. 1d

Staff Analysis and Conclusion

This conclusion of law is in response to OPC witness Polich's testimony that the low pressure L-
0 blades would still have been in use but for the operation of the steam turbine in excess of 420
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MW.30 While the ALJ rejected that conclusion as too speculative, he did accept witness Polich's
testimony that the damage to the blades was most likely cumulative during Period 1, making it
irrelevant exactly when during the operation of the unit in Period 1 the damage occurred.''
DEF's witness Swartz testified that the damage to the blades could have occurred in Period 1

during the 50o/o of the time that the steam turbine was operated under 420 MW, i.e., when by
Intervenors' standards, the unit was being operated prudently. Where reasonable people can

differ about the facts, an agency is bound by the hearing officer's reasonable inferences based on

the conflicting inferences arising from the evidence. Amador v. School Board of Monroe
County,225 So. 3d 853,857-8 (Fla. 3d DCA2017). Additionally, the hearing officer is entitled
to rely on the testimony of a single witness even if the testimony contradicts the testimony of a
number of other witnesses. Stinsonv. Winn,938 So. 2d 554,555 (Fla. lst DCA 2006).

DEF's exception to Conclusion of Law 119 reargues DEF's factual position and fails to
demonstrate that its conclusion is as or more reasonable than the ALJ's. For these reasons staff
recommends that DEF's Exception to Conclusion of Law 119 be denied.

DEF Exception to Gonclusion of Law 120

DEF takes exception with the ALJ's Conclusion of Law 120, which states:

120. In his closing argument, counsel for White Springs summarized the equities
of the situation very well:

You can drive a four-cylinder Ford Fiesta like a VB Ferrari, but it's
not quite the same thing. At 4,000 RPMs, in second gear, the
Ferrari is already doing 60 and it's just warming up. The Ford
Fiesta, however, will be moaning and begging you to slow down
and shift gears. And that's kind of what we're talking about here.

It's conceded as fact that the root cause of the Bartow low pressure

turbine problems is excessive vibrations caused repeatedly over
time. The answer to the question is was this due to the way [DEF]
ran the plant or is it due to a design flaw? Well, the answer is both.

The fact is that [DEF] bought a steam turbine that was already built
for a different configuration that was in storage, and then hooked it
up to a configuration . . . that it knew could produce much more
steam than it needed. It had a generator that could produce more
megawatts, so the limiting factor was the steam turbine.

On its own initiative, it decided to push more steam through the
steam turbine to get more megawatts until it broke.

'o Finding of Fact No. 84.

" Finding of Fact No. 89; Footnote 4.
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So from our perspective, [DEF] clearly was at fault for pushing

excessive steam flow into the turbine in the first place. The repair
which has been established . . . may or may not work, but the early
operation clearly impeded [DEF's] ability to simply claim that
Mitsubishi was entirely at fault. And under those circumstances,
it's not appropriate to assign the cost to the consumers.

DEF argues that Conclusion of Law 120 is a slightly edited, verbatim recitation of PCS

Phosphate counsel's final argument which the ALJ adopts, characterizing it as summarizing oothe

equities of the situation very well." DEF takes exception to that portion of the final argument
stating that under the circumstances presented in this case, it is not appropriate to assign the cost

of the February 2017 forced outage to DEF's customers. DEF argues that it is as or more
reasonable to conclude that here, where DEF consistently acted prudently, DEF should not be

forced to bear replacement power costs.

Intervenors' Response

As demonstrated in its response to Paragraphs 110-114 above, Intervenors argue that there is
more than adequate competent substantial evidence to support the ALJ's ultimate determination
that DEF did not act prudently and should bear replacement power costs. Intervenors state that
DEF is simply rearguing the case it presented to the ALJ which the ALJ found to be '

unpersuasive.

Staff Analysis and Conclusion

As noted above, this conclusion of law is an edited version of PCS Phosphate counsel's final
argument which the ALJ agrees has summarized the "equities of the situation very well." The
ALJ agrees that excessive vibrations over time caused the steam turbine problems. Further,
whether the vibration was due to the way the plant was run or due to a design flaw is that both
are true. The ALJ concludes that DEF was at fault for pushing excessive steam flow into the
turbine. The ALJ further agrees that by operating the unit above 420 MW, without contacting
Mitsubishi, DEF impeded its ability to claim that Mitsubishi was entirely at fault. Under these

circumstances, PCS Phosphate's counsel, and the ALJ, conclude that consumers should not bear

replacement power costs.

Upon review of this material, it is clear that it is a summary of Conclusions of Law 110-114

above. These conclusions are supported by competent substantial evidence of record and staff
has recommended that they be accepted. Again, DEF reargues the factual underpinnings of the

ALJ's Conclusion of Law without adequately demonstrating that DEF's conclusion is as or more

reasonable. Therefore, DEF's Exception to Conclusion of Law 120 should be denied.

DEF Exception to Gonclusion of Law 121

DEF takes exception with the ALJ's Conclusion of Law 121, which states:
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l2l. The greater weight of the evidence supports the conclusion that DEF did not
exercise reasonable care in operating the steam turbine in a configuration for
which it was not designed and under circumstances which DEF knew, or should
have known, that it should have proceeded with caution, seeking the cooperation
of Mitsubishi to devise a means to operate the steam turbine above 420 MW.

Specifically, DEF takes exception with the ALJ's conclusion that it did not exercise reasonable
care in operating the steam turbine and should have sought the cooperation of Mitsubishi prior to
operating the steam turbine above 420 MW. DEF again argues that it is as or more reasonable
to conclude that operation within the express parameters given by Mitsubishi was prudent and
did not require further consultation with the manufacturer.

lntervenors' Response

As demonstrated in their response to Paragraphs ll0-114 above, Intervenors argue that there is
more than adequate competent substantial evidence to support the ALJ's ultimate determination
that DEF did not exercise reasonable care operating the plant in excess of 420 MW without
consulting Mitsubishi first. Intervenors assert that the Commission is not free to reject or modi$
conclusions of law that are supported by competent substantial evidence and logically flow from
that evidence.

Staff Analysis and Conclusion

This conclusion is a statement of the ALJ's ultimate conclusion that DEF did not exercise
reasonable care in the operation of the steam turbine given its configuration and design without
consulting Mitsubishi. This ultimate conclusion is supported by competent substantial evidence
as discussed in Conclusions of Law 1 10-1 14 above. Because DEF has failed to demonstrate that
its conclusion is as or more reasonable than the ALJ's, staff recommends that DEF's Exception
to Conclusion of Law l2l be denied.

DEF Exception to Conclusion of Law 122

DEF takes exception with the ALJ's Conclusion of Law lZ2,which states:

I22. Given DEF's failure to meet its burden, a refund of replacement power costs
is warranted. At least $11.1 million in replacement power was required during
the Period 5 outage. This amount should be refunded to DEF's customers.

DEF takes exception to the ALJ's conclusion that DEF should refund replacement power costs to
its customers. Citing the arguments made in its exceptions to Paragraphs I l0-114 and 119, DEF
states that DEF did act prudently in the operation of its Bartow Unit 4 plant and, therefore, it is
as or more reasonable to conclude that no replacement power costs should be refunded to
customers.
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Intervenors' Response

Intervenors argue that the ALJ's conclusion is supported by competent substantial evidence of
record and is consistent with applicable law. Therefore, the Intervenors conclude that the
Commission cannot, under these circumstances, reject the ALJ's conclusion of law by
reweighing the evidence and substituting new and directly contrary findings that are favorable to
DEF.

Staff Analysis and Conclusion

This conclusion of law is based on the ALJ's Conclusions of Law 110-114, supported by
competent substantial evidence of record, that DEF acted imprudently in its operation of the
steam turbine in Period 1. Since DEF disagrees that it acted imprudently in incuning the
replacement power costs, it argues that the $11.1 million should not be refunded to customers.
The amount of the refund is not contested. The findings of fact underlying Conclusion of Law
122 are not in dispute. Ultimately, the conclusion is supported by competent substantial
evidence. Because DEF has failed to demonstrate that DEF's conclusion was as or more
reasonable that the ALJ'so staff recommends that DEF's Exception to Conclusion of Law I22be
denied.

DEF Exception to Conclusion of Law 123

DEF takes exception with the ALJ's Conclusion of Law 123, which states:

123. DEF failed to carry its burden to show that the Period 5 blade damage and
the required replacement power costs were not consequences of DEF's imprudent
operation of the steam turbine in Period 1.

For the reasons stated in its exception to Paragraph 110, DEF argues that it did demonstrate by a
preponderance of the evidence that it operated the steam turbine prudently in Period 1. Thus,
DEF contends that it is as or more reasonable to conclude that DEF canied its burden of proof
that the steam turbine was operated prudently in Period 1.

Intervenors' Response

Intervenors contend that the ALJ's conclusion is supported by competent substantial evidence of
record as detailed in Intervenors' responses to DEF's exceptions to Paragraphs 110-114 and II9,
and is consistent with applicable law. Therefore, Intervenors argue that the Commission cannot,
under these circumstances, reject the ALJ's conclusion of law by reweighing the evidence and
substituting new and directly contrary findings that are favorable to DEF.

Staff Analysis and Conclusion

A review of DEF's exception reveals that it is simply re-argument of its position taken in
Conclusion of Law No. 110 discussed above. For the reasons stated therein. staff recommends
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that DEF's Exception to Conclusion of Law be denied because DEF has failed to demonstrate
that its conclusion is as or more reasonable that the ALJ's.

DEF Exception to Conclusion of Law 124

DEF takes exception with the ALJ's Conclusion of Law l24,which states:

124. The de-rating of the steam turbine that required the purchase of replacement
power for the 40 MW loss caused by the installation of the pressure plate was a

consequence of DEF's failure to prudently operate the steam turbine during
Period 1. Because it was ultimately responsible for the de-rating, DEF should
refund replacement costs incurred from the point the steam turbine came back on
line in May 2017 until the start of the planned fall 2019 outage that allowed the
replacement of the pressure plate with the redesigned Type 5 40" L-0 blades in
December 2019. Based on the record evidence, the amount to be refunded due to
the de-rating is $5,016,782.

DEF argues that the operation of the steam turbine in Period I was proven by DEF by a
preponderance of the evidence to be prudent. DEF contends that this fact, coupled with the
undisputed evidence that DEF also operated the steam turbine prudently in Periods 2-5,
demonstrates that it is as or more reasonable to conclude that the Period 5 blade damage and
resulting replacement power costs were not a consequence of DEF's operation of the steam
turbine during Period 1.

Intervenors' Response

Intervenors argue that the ALJ's conclusion is supported by competent substantial evidence of
record as detailed in Intervenors' responses to DEF's exceptions to Conclusions of Law 110-114
and 119. Intervenors contend that DEF's is simply rearguing its case that its operation of the
steam turbine was prudent, and therefore no refunds associated with the installation of the
pressure plate are required. Intervenors assert that the basis for the ALJ's conclusion that
derating costs of $5,016,782 should be refunded to customers is his finding of DEF's imprudence
in operation of the steam turbine in Period 1. For these reasons, Intervenors conclude that there
is no basis to set aside that finding or to set aside this conclusion of law.
Staff Analysis and Conclusion

There is no question that installation of the pressure plate caused the derating of the steam
turbine from 420 to 380 MW.32 Likewise, the parties have agreed that the period of time
associated with the derating is April 2017 through the end of September 2q1.9." Nor do the
parties disagree that the amount associated with the derating is $5,016,782.'* DEF is simply
rearguing its position that its operation of the steam turbine was not 1e;ponsible for blade
damage in Period 5, a position considered and rejected by the ALJ." As discussed in

32 Findine of Fact No. 60.
" Finding of Fact No. 61.

'o Finding of Fact No. 80.
3s Finding of Fact No. I19.
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Conclusions of Law 110-114 and l19 above, there is competent substantial evidence to support
the ALJ's conclusion that DEF's imprudent actions in Period 1 resulted in the derating. That
being the case, staff recommends that DEF's Exception to Conclusion of Law 124 be denied
because DEF has failed to demonstrate that its conclusion is as or more reasonable than that of
the ALJ.

DEF Exception to Conclusion of Law 125

DEF takes exception with the ALJ's Conclusion of Law 125, which states:

125. The total amount to be refunded to customers as a result of the imprudence
of DEF's operation of the steam turbine in Period 1 is $16,116,782, without
interest.

DEF takes exception to this conclusion on the grounds that DEF did prove by a preponderance of
the evidence that it acted prudently in the operation of the steam turbine in Period 1. That being
the case, DEF contends that it is as or more reasonable to conclude that no refund to its
customers of any amount is required.

Intervenors' Response

Interyenor's argue that the ALJ's conclusion is supported by competent substantial evidence of
record as detailed in Intervenors' responses to DEF's exceptions to Conclusions of Law 110-114
and 119. Intervenors state that DEF is simply rearguing its case that its operation of the steam
turbine was prudent and therefore no refunds are required. Intervenors assert that the
Commission oannot, under these circumstances, reject the ALJ's conclusion of law by
reweighing the evidence and substituting new and directly contrary findings that are favorable to
DEF.

Staff Analysis and Conclusion

This is a fall-out conclusion based upon Conclusions of Law 110-114 and 119 discussed above,
which results in the ultimate conclusion of law that DEF acted imprudently. Conclusions of Law
ll0-114 and 119 are based on competent substantial evidence of record. For that reason, staff
recommends that DEF's Exception to Conclusion of Law I25 should be denied, because DEF
has failed to demonstrate that its conclusion is as or more reasonable than that of the ALJ.

Conclusion

DEF has failed to show that the ALJ's conclusions are not reasonable or that the facts from
which his conclusions are drawn are not based on competent substantial evidence of record.
Further, DEF has not argued that the proceeding did not comport with the essential requirements
of law. Finally, DEF has not specifically stated how the ALJ's conclusions of law are contrary
to prior Commission policy statements for utility operation. For these reasons, staff recommends
that the Commission deny DEF's exceptions to Conclusions of Law I l0-1 14 and 119-125 since
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DEF has failed to demonstrate that its proposed modifications to those conclusions are as or

more reasonable than that of the ALJ.
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lssue 2; Should the Commission approve the Recommended Order submitted by the
Administrative Law Judge?

Recommendation: Yes. The Commission should approve the attached Recommended Order
(Attachment A) as the Final Order in this docket. (Crawford, Stiller)

Staff Analysis: Upon review of the entire record in this case, staff has recornmended that DEF
has failed to demonstrate that its exceptions to the ALJ's conclusions of law are as or more
reasonable that the ALJ's. The conclusions of law to which DEF has filed exceptions are based

upon competent substantial evidence of record and the proceedings held before the ALJ
comported with the essential requirements of law. Further, DEF has not filed exceptions.to any
of the factual findings in this case. That being the case, under the provisions of Section
120.57(l)(l), F.S., the ALJ's Recommended Order should not be modified.

That being said, it is important to note that this case is highly fact specific and for that reason
will have limited precedential value. There is literally no other plant in DEF's system that has

four combustion turbines connected to one steam turbine nor any other plant in DEF's system
that uses an after-market steam turbine designed for a 3x1 configuration in a 4x1 configuration.
The ALJ was persuaded by OPC witness Polich's testimony that because Bartow Unit 4 was
operated to produce more than 420 MW, too much steam was forced into the low pressure
section of the steam turbine damaging the L-O blades. Adoption of the Recommended Order
with this conclusion of law should not translate into a general policy decision by the Commission
that under any set of circumstances it is imprudent to run a unit above its nameplate capacity.

Based on the foregoing, staff recommends that the Commission adopt the ALJ's Recommended
Order, found in Attachment A, as it Final Order, regarding this petition. Accordingly, DEF
should be required to refund $1 1.1 million in replacement power associated with its April 2017
Bartow Unit 4 outage and $5,016.782 for the de-rating of the unit from May 2017 until
December of 2019, for a total refund of $16,116,782.
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lssue 3.' Should this docket be closed?

Recommendation: No. While the Fuel and Purchased Power Cost Recovery Clause with
Generating Performance Incentive Factor docket is assigned a separate docket number each year

for administrative convenience, it is a continuing docket and should remain open. (Crawford,
stiller)

Staff Analysis: While the Fuel and Purchased Power Cost Recovery Clause with Generating
Performance Incentive Factor docket is assigned a separate docket number each year for
administrative convenience, it is a continuing docket and should remain open.
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il0ffir$[ffiTrf{r
Srnrg oF FLOBIDA

Dnnsrox or AommsrnATwp Hpenuvcs

IN RE: FI'EL AI'TD PURCTIASED POWNN

Cos"t REcolrunv Ct eusu wIrH
GE NSRATTNG I}ERFORI\4ANCE INCENTTVE

FAcroR,

Caee No. Lg-6022

nEcoIn'tENDEp ORDER

Pursuant to notice, a frnal bearing wae couducted in this case on

February 4 and 6, 2020, in Tallahaeeee, Florida, before Lawrence P'

Stevenson, a duly-designated Administrative Law Judge ('AU') of the

Divieion of Adminietrative Ilearings ('DOAH).

AppBenaNcr$

For Duke Energy Florida, LLC ('DEI"'t):

Diane M. Triplett, Esquire
Duke Energy Florida, LLC
299 First Avenue North
St. Petergburg, Florida 38?01

Matthew Bernier, Esquire
Duke Enerry Floricla, LLC
106 East College Avenue, Suite 800
Tallahaegee, Florida 32301

Daniel Hernandez, Eequire
Shutts & Bowen, LLP
4301 West Boy Scout Boulevard, Suite 300
Tampa, Florida 33607

t Referonces to DEF include Progresa Energy, DEFg predecessor in interest in the Bartow
power plant that is the aubject of tbie proceediug. DEF purchaeed Progr.ees Energy in 2011.
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For the Public Service Comnigsion (the "Commiesion):

Suzanne Smith Brownless, Esguire
Bianca Y. Lherisson, Esquire
Florida Public Service Commieeion
2540 Shunard Oak Boulevard
Tallahassee, Florida 82339-0850

For the Offrce of Public Counsel ("OPC):

Jamee Ray KellY, Public Counsel
Charlee John Rehwinkel, Deputy Public Counsel
Thomag A. (tad) David, Eequire
PattY Cbrietensen, Egquire
Stephanie Moree, Esquirc
Offrce of Public Couusel
111 West Madigon Street, Room 812
Tallabassse, Florida 82399'1400

For Florida Industrial Power Users Group ('FIPUG"):

Jon C. Moyle, Jr., Eequire
Karen Ann Putnal, Esquire
Moyle Law Firm, P.A.
118 North Gadsden Street
Tallahasgee, Florida 92301

For White Springs Agricultural Chemicals, Inc', d/b/a PCS Phoephate-
White Springs ('White Spriags");

Jamea Walter Brew, Esquire
Stone Law Firm
Eighth Floor, West Tower
1026 Thomae Jefferson Street Northwest
Waghington, DC 20007

SIATEMENT OFSIM ISSUES

Two issuee have been referred by the Commission to DOAH for a

disputed-fact hearing:

ISSUE 18: Wae DEF pnrdent in ite actions and decisions leading up to

and in restoring the unit to eervice after the February 2017 forced outage at
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the Bartow plant and, if not, what action should the Comuission take with

respeet to replacement power costs?

ISSUE lC: Has DEF made prudent adjustments, if any are needed, to

account for replacement power cogts associated with any impacts related to

the de.rating ofthe Bartow plant? Ifadiustments are needed and have not

been made, what afiustuent(s) should be made?

PnpmnuanY Smtgunm

On January 2, 2019, the Commission opened Docket No. 20190001.8I, .In

re: Fuel anl, purchased, power cast recovery clause with generating

performance ineentive frctor, comuonly referred to as tbe "Fuel Clause"

docket. The Fuel Olause docket is a recurring, annual docket to which all

investor-owned electric utilities serving customers in Florida are parties,

Through the Fuel Clauee docket, utilities are permitted to recover reasonably

and prudently incured coste of the fuel and fuel-rclated activities needed to

generate electricity. Among the iesues raised in the 2019 Fuel Clause docket

wae DEF'e request to recover the replacement power coets incuned in

connection with an unplanned outage to the steam turbine at DEF e Bartow

Unit 4 combined cycle power plant (the 'Bartow Plant") in February 2017.

Iesueg lB and lC were raieed as part ofthe 2019 Fuel Clause docket.

On November 5, 2019, the Commiesion held a final hearing in the 2019

Fuel Clause docket. All igsues related to DEF's requeet to recover its fuel and

purchased power coats were addressed, except for Igsues 1B and lC. Both

Issues lB and 1C involved extensive claims of confidentiality with respect to

the pre-frled testimony of DEF witneee Je&ey Swartz, OPC witnese Bichard

Policlr" and the proposed trial exhibits.
I

The Commission found that it wae irnpracticable to eonduct direct or

croes-examination in an open hearing without exteneive reference to
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confidential material. Despite ite apparent authority under section 966,093,

Florida Statutee, to declare documents confidential, the Commission took the

position that it lacked authority to cloEe a public hearing to protect materials

and topice it had previously determined to be confidential. The Commission

therefore referred Iesues lB and lC to DOAII for a closed, evidentiary hearing

and issuanceof a Recommended Order.

Ou November 26,20L9, a telephonic status conference was held to set

hearing dates, establish the procedures for handling confidential material,

the need for discovery, the use of written teetinony, and the use of the

Comprehensive Exhibit tist ("CEL") admitted into evidence at the

Commission's November 5, 2019, hearing. At the status conference, the

parties agreed to the hearing dates ofFebruary 4 and 6, 2020. The

undersigued requeeted the partiea to confer and file a motion setting forth

proposed procedures for the handling ofconfidential material before, during,

and after the hearing. The parties 6led a Joint Motion on Conffdentiality on

December 6, 2019, which wae adopted by Order issued December 9, 2019.

On Deeember 23, 2019, the Commiseion'g recotd wae transmitted to

DOAII on two CD-ROM discs. Disc One contained non-confidential

information and Diec T\rro contained iuformation held ae confidential,

The final hearing was convened and completed as echeduled on

February 4 and 6, 2020, At the outset of the hearing, the parties eubmitted

an updated CEL from the November 20lg proceeding before the Coumission.

The revieed CEL listed 114 exhibits. The revieed CEL wae numbered as

Exhibit 114 and admitted by etipulation.
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DEF presented the direct and rebuttal testimony of Jeftey R. Swartz, its

Vice President of Generation. DEF moved for the admission of Exhibits 80

through 82, which were admitted into the record.

OPC presented the testinony of Richard Polich, an engineer with

expertise in the design ofpower generation systeme, including steam

turbinee. OPC moved for the admission of Exhibits 68 through 75 and 101

through 109, which were admitted into the record. At the hearing, OPC

Exhibits 115 through 1l? were marked, moved, and aduitted into the record.

The Commiegion moved for the admission of Exhibits 110 and lll, which

were admitted into the record.

FIPUG moved for the admieeion of E*ribit 118, which wae adrnitted into

the record.

White Springa moved for the admiesion of Exhibits 112 and 118, which

were admitted into the record.

The three-volume Tranecript of the final hearing wae fi"led with DOAH on

February 24,2020, Pureuant to an agreement approved by the undersigned,

the parties timely frled their Pmposed Recommended Ordere on March 20,

2020, DEF and the Commiesion frled separate Proposed Recommended

Ordere. OPC, FIPUG, and White Sprines submitted a joint Proposed

Reconmended Order (unless othenvise specified, references to OPC as to

pooitione stated in its Propoeed Remmmended Order ehould be understood to

include FIPUG arrd White Springs). All three Proposed Recoumended Orders

have been duly considered in the writing ofthis Recommended Order.
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Unlees otherwise indicated, statutoxy referenceg are to the 2019 edition of

tbe Florida Statutes.

FrNprNcs oFFAcT

Based on the evidence adduced at hearing, and the record as a whole, the

following Findings of Fact are made:

THEPARITES

1, The Commission is the state agency authorized to impleoent and

enforce Chapter 866, Florida Statutes, which governs the regulation ofevery

"public utility' as defined in gection 366.02(1).

2, DEF is a public utilif and ie thersfor€ subject to the Commiesion's

juriscliction. DEF is a subsidiary of Duke Energy, one of the largest energy

holding coupanies in the United States.

3. OPC is atatutorily authorized to represent the citizens ofthe state of

Florida in matters before the Commissiou, and to appear before other state

agencies in connection with matters under the Commieeion's jurisdiction.

S 360.0611(1), (3), and (5), Fla. Stat.

4. FIPUG is an association comprieing large commercial and industrial

polver users within Florida. A substantial nuuber of FIPUG'e members are

customers of DEF.

5. White Springe operates energif inteneive phosphate mining and

proceesing facilities in Hamilton C;ounty and ie one of DEF e largest

industrial customere.

TssBanrowPuwr

6. The Bartow Plant is a 4xl combined cycle power plant composed of

combustion turbine generators whose waste heat ie used to produce steau

that powere a eteam turbine manufactured by Mitsubishi Hitachi Power

Systoms ("Mitsubishi"). "4x1o references the fact that there are four Siemens
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180 negawatt ('M$|r) ftpe 601 F combuetion turbines, each connected to one

of four heat recovery steam generatore ("HRSG"), all of which in turn are

connected to one steau turbine.

?. A combined cycle power plant uses gae and steam turbines together to

produce electricity. Combustion of natural gas in tbe combustion turbine

turns a generator that producee electricity' The waste heat from the

combustion turbine is routed to an HRSG. The HR$G produces eteam that is

then routed to the steam turbine which, inturn, generates extra power.

8. Combined cycle plants can be eet up in multiple coufigurations,

pmviding considerable operational flexibitity and efficiency, It ig not

necessary for aU four HRSGe to provide et€am to the eteam turbine at the

eame tine. The Bartow Plant can operate on all poesible configurations of

4x1, i.e., lxl, 2x1, 3x1, or 4xl. It also has the ability to augment heat tbrough

tbe uee of duct burners. The combustion turbines can operate in "simple

cycle" mode to generate electricity when the steam turbine ie off-line.

9. The gteam turbine ie made up of a high pressure ("HP'Yintermediate

pressurc ('IP') section and a low-preesure (LP") section. Each of theee

turbine seetions hae a eeries ofblades. As the steam passes through the

blades, the eteam exerts it8 force to turnthe blades which, in their turn,

cause a rotor to spin The rotor is connected to a generator, and the generator

produces electricity.

10. Steam leaving the HRSGs is introduced to the steam turbine at a

high-preseure iniet into the HP turbine. The sfeam is returned to the HRSG

for rebeating, then enters the IP turbine. Finally, steam exiting the IP

turbine is directed into the LP turbine.

11. The LP section of the steam turbine is dual-fl0w. The eteam i8

adnitted in tbe middle and flowe axiaw in opposite directiorre through two

oppooing mirmr-image turbine secNions, each of which contains four sets of

blades. After paseing through the LP seetion, the steam exhausts into a

condenser,
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12. The eets ofblades increage in size from the front to the back ofthe LP

section. The blades get longer as the steam flows through the turbine. The

steam loges energy as it passes through the machine and thus more surface

area ofblade is needed for the weaker Steam to produce the force needed to

spin the rotor. The final etaBe ofbladee in the LP section consists of 40" L-0

bladee, the longest biadee in the steam turbine.

18. Each L0 blade is twistsd, with a "mot end" that connects it to the

rotor hub, a epubber at the mid'point, and a shroud with air'foil tipe (also

called,,Z-locke") at the top. As the st€am turbine spins up to its opelating

speed of 8600 rpm, each blade elongatee and starts to untwist slightly. The

snubbers and Z-locks are designed to contact each other and create a

stabilizing central and outer ring. If a snubber or airfoil tip fails, the blades

can vibrate excessively and cause sudden and possibly cataatrophic failure,

14. The Mitsubishi steam turbine was originally deeigned for Tenagka

Power Equipment, LLC (TenasLau), to be used in a 3x1 combined cycle

configuration with three M501 $pe F combustion turbinea connected to the

steam turbine with a gross output of 420 MW of electricity. For reasone

unexplored at the hearing, Tenaska never took delivery ofthe turbine' [t was

etored in a Mitsubiehi warehouge under controlled conditione that kept it in

like-new condition.

15. During the design and planning process for the Bartow Plant, DEF s

employees responsible for obtaining company approval to build the plant,

reported to senior executives that they had found thie already.built eteam

turbine. The Business Analysis Package of DEI"e project authorization

documents stated that the Mitsubishi eteam turbine "proved to be a very good

fft for the 4 CT and 4 H&SG combinations."

i6. Prior to pwchaaing the ateam iurbine, DEF cohtracted with

Mitsubishi to evaluate the design conditions to ensure the steam turbine was

compatible with the Bartow Plant'e proposed 4x1 combined cycle

configuration. Mitsubishi's evaluation included the review of over 300 heat
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balancee for the eteam turbine that had been developed by Miteubiehi several

years previous.

1?. A "heat balance'is an engineering calculation that predicts the

perfornance and output of power plant equipment based on different

variables of ambient conditioos and operating parameters. Any change in a

variable causes a distinct "heat balanceo and calculation ofthe expectedplant

output and performance.

18. One such variable was "ponter factor," a meagure of the efEciency of

how current is converted to useful power. A power factor of 1.0 indicates

"unity," i.e., the most ef6cient possible conversisn of load current. For each

heat balance it calculated for the steam turbine, Mitsubishi used a power

factor number that ranged from .9 to .949.

19. Jeftey R. Swarta DEFg Vice President of Generation, testified that

DEF in fact operates the Bartow Plant at a power factor nunber that falle

between.9T and.995.

20. Of ihe three hundred heat balancee developed by Mitgubishi for tbe

steam turbine, only two were included in the purchaee agteement between

Mitsubishi and DEF (the "Purchase Agleement). These two heat balances

formed the basis of the liquidated damages provision of the Purchase

Agreement.

21. The first heat balance fHeat Case 24') predieted that the eteam

turbino would pmduce apprtxinately 889 MW of output with aU four

combustion turbines operatiag (4xl configuration), no duct firing, and

worliing at a power factor of .90. The eecond heat balance ('Heat Case 48')

predicted that the eteam turbitre would produce approximat'ely 42A MW of

output with three combustion turbinee operatiug (3xl configuration), plus full

duct firing, and working at a power factcr of .949.

22. Afrer Miteubishi inetalled the steam turbine at the Bartow Plant it
tested Heat Case 24 and Heat Case 48 to verify tbat the Bartow Plant would

generate the contractually-guaranteed output of 389 MW under t}te
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confrguration and parameters set for Heat Case 24 and 420 IVIW under the

confrguration and parametere set for Heat Case 48'

23. IvIr. Swartz stat€d DEtr"s position that, by including Heat Caee 24 and

Heat Case 48 within the liquidated damages provision of the Purchase

Agreement, Miteubishi and DEF clearb intended to establish a contractually

guaranteed minirnum ou@ut the steam turbine would produce under the

specific confrgurations and parameters set forth in each heat caee. To

buttress thie position, Mr. Swartz pointcd to section 9.2 of the Purchaee

Agreement, titled "Guaranteed PerformaDce and other Guarantees for

Acceptance Test,"

24.Ml Swartz further asserted that, prior to completion of the Purchase

Agreenent, Mitsubishi underetooil that DEF intended to operate the steam

turbine in a 4x1 configuration with a power factor exceeding .949' which

would result in the generation of more than 420 M\{ of electrical output.

25. Section 3.2 of the Purchase Agreement, titled "Guaranteed

Performance and Other Guarantees for Acceptance Teet," states, in relevant

part:

The guaranteed perfortancee and other
guarantees for Acceptance Testing of Steam
Turbine, performed in accordance with Appendix C
and other test procedures which may be mutually
agreed in writing, are ae followe:

3.2. 1 Liquidate d D amage Performance Guarantees

8.2.1.1 MPS1zl Net Steam Turbine Elestrieal
Output 391.6? MW

8.2.1.2 MPS Net Steam Turbine Maximum
Electrical Output 420.07 MW

26. The plain language of section 3.9.1 establishee an entitlement to

liquidated damages if the gteam turbine could not maintain an output of

I MPS stande for Mitaubiehi Power Syetems, Inc.

l0
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391.6? MW, with a maximum guaranteed output of 420.07 MW. It is unclear

how Mr. Swartz translated this language into a guarantee that the gteam

turbine would produee a minimam of 420 MW.

2?, In any event, the parties disagree as to the eignificance of the 420 MW

uaximum output designation. DEF and the Commiesion contend that the

desigrrated uegawatt capacity of a steau turbine is not a coatrol mechanism

or a limit that the operator must stay below, but is the byproduct of operating

the unit within the design parameters provided by the manufacturer at

various combinations ofsuch factors as gteam flowe, steam temperatures,

steam preseures, exhauet presoures, ambient temperatures, and humidif.

28. DEF and the Commiseion contend that the numbers stated in the

liquidated damages provision are calculated sstinates of the conditions that

will achieve either a 391.67 MTV (the 4xl configuration without duct firing in

Heat Case 24) or 420.07 MW (the 8xl configuration with duct firing in Heat

Case 48) output. If DEF wae able in practice to operate the steam turbiae

within the deeign parametere and achieve output in excess of 420 MW, then

it was simply delivering maximum value to ite ratepayers.

29. OPC asserts 420 MW is an operational limitation. The Mitsubishi

steam turbine wae designed to operate at a.maximun output of 420 MW and

any output over that amount threatened safe operation. OPC pointe out that

Mitsubishi conducted extengive telemetry testing during Period 3 (from

December 2014 until April 20f O) that resulted in a document titled, "Duke

Energy Bartow Report of Telemetrly Test for 40u L-0," dated March 18, 2015

(the'?eport1. The Report erpreesly stated that the "Bartow Steam turbine

was designed to operate at 420 MW." The Report also stated that the "design

point" of the steam turbine was 420 MW. Theee statem€nts were supported

by eection 3.2,1,2 of the Purchase Agreement, wbich states that 420 MW is

the'Maximum Electrical Output' of the steau turbine.

30. OPC points out that sectioa 4.1 of the Purchase Agreement, titled

"Performance Design Condition," expressly states: "The steam turbine and its

1l
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generator have been designed and manufactured under the conditione of

these reference Heat Balance Diagrams [i.e., Heat Cases 24 and 48]. Any

changes and/or modi$cations to thig proposal must be careilly studied by

both the Buyer and Seller. Seller has a right to reject the unacceptable

changes and/or modi.fications against these Heat Balance Diagrams."

Sf . OPC notes that Heat Oase 48 reached 420IUW of output using only

three combustion turbines and IIfi,SGs with duct firing. OPC further notes

that the Bartow Plant had a fourth combustion turbine and HRSG, meaning

that it had the ability to produce far more steam than needed to generate

420lWW of ou@ut when compared to the 3x1 application for which the steam

turbine waa originally designed.

32. The Mitsubishi gteau turbine converts steam energy into rotational

force (horsepower) that in tum drives an electric generator. The generator

purchased by DEF for the Bartow Plant that wae attached to the Mitsubishi

steam turbine was manufactured by a different vendor and is rated at

468 MW. The generator thus was capable of re[ably producing more

electrical output than Miteubiehi stated its steam turbine was designed to

supply.

33. The greater weight of the evidence eetablishes that the Miteubishi

steam turbine was designed to operate ai 420 MW ofoutput and that

420 MW was an operational Umitation of the turbine.

OUTAGES AND BI,ADE FAILI'RDS

34. DEF has claseified the periods during which the Bartow Plant has

been operational ae: Period 1-- from June 2009 until March 2012; Period 9-

&om April 2012 until August 2014; Period 3-- from December 2014 until

April2016; Period 4- ftom May 2016 until October 2016; and Period 6-- from

December 2016 until February 2017.

35. DEF placed the Bartow Plant into commercial service in June 2009.

Later that year, DEF began operating the steam turbine above 420 MW
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under varying system conditions. Mr, Swartz estimated that DEF operated

the eteam turbine above 420 MW about half the time between June 2009 and

March 2012, the time gpan that has been desigpated as Period I of the ffve

periods in queetion in tlis proceed.ing. The Bartow Plant operated for a totd

of 21,784 houre during Period 1.

36. In March 2012, while'conducting a routine inspection of the steam

turbine during a planned power outage, DEF found that frve L-0 bladee in the

LP section had experieneed moderate damage at the mid-epan snubb€rs. All

fr?e blades were on the eame row, DEF consulted with Mitsubishi regarding

the damage. Mitsubishi inspected the blades and reeommended replacing all

of the L-0 blades on the affected end of the machine'

3?. Mitsubishi concluded that the damage to the bladeg was caused by

operation of the gteam turbine over 420 MW, resulting in exceesive steam

flow to the LP eection ofthe eteam turbine, which created higher back-end

loading on the L-0 blades. Up to tbis point, Mitsubishi had set no operating

parameters or flow limits for the LP eestion' DEF and Mitsubishi had

assumed that if DEF followed the operating pressure and temperature limits

for the HP and IP sections of the steam turbine, then the inlet eteam flow,

pressure, and temperatwe for the LP section would be acceptable. After

diacovery of the blade failure in March 2012, Mitsubishi for the first time set

an LP section inlet pressure limit of 118 psig (pounds per square inch in

gawe), measured at,the IP exhaust.a

38. Period 2 commenced in April 2012 and ended in August 2014, a period

of 28 months. At the beginning of Peri,od 2, DEF and Miteubighi replaced all

ofthe L-0 blades on the affeeted end ofthe LP turbine with re'engineered

Type 1 L-0 blades.

39. During Period 2, DEF operated the steam turbine a total of 2L,284

houre. For all but two hours ofthis period, DEF operated the eteao turbine

s At this time, tlrere was rro pressure instrument at the LP inlet. Therefore, the lP exhauct
wae used as a proxy for eetimating tbe pressure of the steam entering the LP inlet.

l3
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at lese than 420 MW and complied with Miteubishi's modified operating

parametere. The reduction in power generation by the eteam turbine due to

the 118 psig pressure limit prompted DEF to aek Mitgubishi to deteruine

what might be done to return generation to the levele attained in Period 1. In

response, Mitsubishi performed a study and determined tIrat it could

redesign the L-0 blades to make them more robust and allow the Bartow

Plant to generate 460 IVIW outPut.

40. During a planned outage beginning in August 2014, Miteubishi

replaced tbe re-engineered tlpe I blades used in Period 2 with newly'

deeigned heavy duty blades ("Tne 3 blades"), thus beginning Poriod I'
Duriry thie planned outago, DEF and Mitsubiehi conducted an inspection of

tbe Period 2 (re-engineered $pe 1) blades. The inspection revealed a

"moderate amount of surface fretting and galling" of the Z'locke consistent

with ordinary usage over the couree of Period 2. There was no damage noted

to the enubbers. T'here was sone blade wear and damage, descibed as

"chipping at contact corners,"

41. Between Period 2 and Period 3, Mitsubiehi and DEF installed

teepomry blade vibration monitoring equipment in tbe steam turbine to

allow for telenetry testing, wbich they expected would help them to

underetand why the L-0 blades were experiencing damage and to develop

additional operating patameters to protect the equipment.

42. It was undisputed that DEFs operation of the steam turbine wes

prudent at all times during Period 2.

43. Period 3 comnenced in December 2014 and ended in April 2016.

Dunng Period 3, DEF operated the et€am turbine a total of 10,286 trours.

DEF never exceeded 420 MW of output, except for a 240-hour period during

which Mitsubishi and DEF intentionally operated above 420 lvIW to identi&

dynamic stresses within the gteam turbine,

44. During Period 3, Mitsubishi performed extensive telemetry testing on

the steam turbine. The testing wae conducted in part because Mitsubishi

L4
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calculated that tbe Bartow steam turbine experienced approxiuately 15,000

foot pounds per hour per square foot ('lb./tr'ft"') of steam flow and

Mitsubiehi's fleet e:rperience had lssn limited to operetion at approximately

12,000 lb./b-ft,s of calculated steam mass flow on last stage bJades including

the 40" L-0 blades. Mitsubishi was unc€rtain what impact the L'0 blades

would experience at steam pressures exceeding 12,000 ]b./hr'ftz'

46. Mitgubishi concluded that high stresses on the L'0 blades were

observed witb blade loading above 16200lb./hr-ft2 when combined with

condenser pressure between I and 4.6 inches of mercury. Mitsubishi used

this conclusion to establieh a new operating parameter for the steam turbine

that it called the "Avoidance Zone." fhe Avoidance Zone established eteam

loading limitationg to avoid those combinatione of LP turbine inlet pressure

and condeneer pr€seure that testing ehowed to be coneistent with the

appearanoe of "non-eynchronoue self-excited vibration," more commonly

called "flutter,' in the bladee,

46. It wae undieputed that DEF"g operation of tbe steam turbine wae

prudent at all times during Period 3.

4?. Despite DEF s having consistently abided by the operating

parameters, including the Avoidance Zone, DEF and Mitsubishi's

examination ofthe steam turbine at the end ofPeriod 3 revealed that several

of the Type 3 (vf) L0 blades had erperienced damage, particularly in the

area of the Z-locks. DEF and Mitsubishi decided that all of the L0 bladee

ehould be replaced once again. New ftpe 3 (v2) blades, with hard-facing on

the mid-span enubber and the ZJock contact sutface$, were installed'

48, Period 4 commenced in June 2016 and ended frve months later in

October 2016. During Period 4, DEF operated the steam turbine a total of

2,942 houre. DEF did not exeeed 420 lvIW ofoutput during thie period and

operatod the steam turbine within the operating parametere established by

Mitsubishi at all times save for l.16 hours in the Avoidauce Zone.

15

39



Docket No. 20200001-EI
Date: August6,2020

ATTACHMENT A

49. Just five months after the comrnencement of Period 4, DEF detected

vibration changes in the LP turbine and stopped operation ofthe eteam

turbine to inopect the L-0 bladee. During this inspection, DEF and Mitsubishi

once again found several damaged L-0 blades. At the time of thie blade

damage, DEF wae operating the steam turbine below 420 MW and obserwing

the operating parameters eetablished by Mitsubighi for this period'

60. It was undisputed that DEF s operation of the steam turbine was

prudent at all times during Period 4.

51. Period 6 began in Deceuber 2016 qnd ended two months later in

February 2017,

52. At the besinning of Period 5, DEF and Miteubishi reinstalled Tlpe I

L-0 bladee in the steam turbine, reaeoning that those blades had experienced

the longeet period of unintemrpted operation since the Bartow Plant opened.

The Type I blades installed during Period 5 were essentially the same design

as the Tlpe I blades used during Period 1. Mitsubishi sofrened the blade

edges on the tlpe 1 blades after concluding that this minor modification

would help prevent additional blade failunes. Tbe eoftening ofthe blade edges

wae the only intentional tlifference between the Period I Type I blades and

the Period 5 Type I blades. The snubbers and z-locks and the materiale usod

to uanufacture the blades wete purported to bo identical.

53. During Period 6, DEF operated tbe steam turbine a total of

1,561 hours; DEF never exceeded 420 IVIW of output clr,rring thig period and

operated the eteam turbine within the operating parameters established by

Mitsubishi for thie period.

54. On February 9,2017, the steam turbine was removed from service

when DEF detected the pr€sence of sodium in the steam water rycle. The

cooling water ueed for the condenser is salt water from Tampa Bay.

Mr. Swartz teetiffed that any indication ofeodium inside the condeneer above

minute amounts is alarming. During this shutdown, DEF performed an

inspection of the eteam turbine and discovered that a pressure relief safety

16
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device known a8 a rupture disk had failed in the LP turbine and that the L-0

blades were damaged. DEF concluded that part of an L0 b|ade snubber or Z'

loch tip broke off and ruptured tbe rupture disk. This forced outage lasted

until April 8, 201?.

65. Based on the sequence of events, DEF wae able to determine with

certainty that the blade damage ilurirtg Period 5 occurred on February 9,

20L7. Atthat time, DEF was operating the steam turbine below 420 MW and

within the operating parametere eetablished by Mtsubishi for this period.

56. It wae undisputed that DEI|s operatiou of the steam turbine was

prudent at all timeg during Period 5.

5?. Durine the February 201? forced outage ofthe steam turbine' DEF

qontinued to operate the Bartow Plant with the gas turbines running in

simple cycle mode.

58. DEF took three primary actione lo the wake of the Period 5 outage: a

root cauee analysis ('B[lt') team, established after the first blade failure in

Period 1, continued its miesion to investigate and prepare an RCA; a

reetoration team was formed to bring the steam turbine back online; and a

team was formed to evaluate a long-term golution for the steam turbine.

59. Because each previous vereion ofl,'0 blades had euffered damage,

DEF did not believe ro.installing any of the avaiLable types of blades would

allow fOr continuous operation while a long-term eolution could be devised.

60. Instead, DEF and Mitsubishi installed pressurle plates in place of the

L-0 btades as an interi.u solution that would bring the steam turbine back

into operation quickly and give lVlitsubishi and DEF time to develop a

permanent solution, A pressure plate is a non-rotating plate that hae holee

drilled into it. The preseur.e plate reduces the pressure of tbe steam passing

through a steam turbine, keepingthe eteam from damaging the unit's

condenser. A pressure plate does not use the etean passing through it to

produce electricity and therefore decreases the efEciency ofa steam turbine.

t7
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The preesure platc applied by DEF limited the output of the steam turbine to

380IVIW.

61. The parties have agreed and the undereigned accepts that the period

of the steam turbine's "de-ratingn from 420 &{W to 380 MW should be

calculated ae running &om April 201? through the end of september 2019.

THE MITsUBISHI AND DEF Rogr CAUSEANALYSES

62. Mitsubishi's telemetry testing during Period 3 led to institution of the

Avoidance Zone. A.fter finisfing the testing, Mitsubishi produced the Bepori'

wbich reiterated Mitsubishi'g conclueion that tbe operation of the steam

turbine in excess of 420 MW for much of Period I reeulted in exceesive eteam

flow to the LP eection ofthe stean turbine, which created high back-end

loading on the L-0 bladee calculated ae pounde per hour per eurface area on

the blades. The Report stated that the L0 blades could be modified and

output from the plant could be safely increased from 420 MW to 450 NrW

provided the LP exhaust pressrure was lieited to 126 psig.

68. In September 901?, Mitsubishi published the findings of itg RCA in a

35-page "Bartow RCA Sumuarf ('I\4itsubishi RCA')' The Miteubishi RCA

documented the company'a attempt to discover why the Bartow Plant

experienced L-0 blade failures tbat had not occurred anywhere elee in tbe

Mitsubishi fleet. The areas sf investigation included the desigxr, materials,

manufacture, and aeeembly of the bladee, and the operation of the Bartow

Plant. Mitsubishi concluded that all blade danage &om Periode I through 6

was caused by llutter. The Mitsubishi RCA provided different rationales for

the damage to the L-0 blades &on Periods 3 through 6: operation in the

Avoidance Zone; low mechanical damping due to the application of hardening

materials on the @ntact surfaces of the L.0 blades; and blending steam from

the fourth gas turbine at high load.

r8
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64. The Mitgubishi RCA also stated that an upgraded blade deeign would

be available in October 2018 and proposed the installation of a blade

vibration monitoring systen to achieve a 460 MW output.

66. Afier the discovery of the blade damage in March 2012, DEF formed

an RCA team and began a yeare'long RCA process that ended with its own

February 6, 2018, RCA repor0 ('DEF R'CA")

66. DEtr"s RCA agreecl with Mitsubishi's that excessive vibration was the

proximate cause of the L0 blade failures. Noting that L-0 failures continued

to occur even after steam inlet pressure and condenser back pressurc

limitations were imposed, DEF concluded that Mitsubishi's blade design

failed to provide adequate design margin at the dynamic etrees level within

the steam turbine, even when operated acc.ording to the parametere eet by

Mitsubishi.

67. The term "design marginu refets to a tolerance level built into a piece

of eguipment that allows the equipment to be operated at eome level above a

prescribed operating Limit without caueing damage to the eguipuent'

68. At the hearing, OPC produced eeveral documente that DEF s RCA

team produced between 2012 and the ffnal DEF RCA in February 2018-

Mr. Swartz declined to call theee documents "drafts" of the RCA, preferring to

say they were "wolking paperg" that provided enapshots of the RCA team'g

investigation at a given time. Mr. Swartz emphaaized that only the February

20f8 RCA report stated DEF s official position as to the cause ofthe blade

failures.

69. The working papers indieste that as late as October 15, 2016, DEF

agreed that the heat balances and otber documentation that Mitsubishi

provided with the steam turbine before 2008 contained limitations on turbine

output. Those limitations provided an operational limit of 420 MW baeed on

the Mitsubishi design point and the expected maximum electrical output.

?0. The working papers ehow that as late as June 26, 2017, DEF

maintained that one of "the most signifcant contributing factors toward root
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cause of the history of Bartow Unit 4 L.0 event8" was "Irw Pressure (LP)

Turbine Back-End Loading e 15,000 lb/hriftz)."

71. OPC aecurately states that the DEF working documents demonstrate

that duriug the RCA process, before and after the Period 5 event, DEF

consistently identified excesaive st€am flow in the LP turbiue as one ofthe

;.most significant contributing factors" toward blade failure over the history of

the st€am turbine, the same eonclusi'on reached in the Mitsubiehi RCA'

Tz.lvIt.swartz attempted to minimize the significance of the working

papers by stating that DEF was obliged to investigate the issue ofexcessive

steam flow becauee it had been identified by Mitsubishi as the root cauee of

the blade failures.

?8. DEF s final BCA did not include a stateEent that excessive steau flow

wae a eignifrsant contributing factor in the blade failures. The frnal DEF RCA

instead noted that "excsssive steam flOw" had beeu a "potential" operatiOnal

factpr that DEF exauined during the RCA plocess. The RCA statee that DEF

had been unable to find a correlation betrrveen steam flow and the five failure

periods. In particular, the RCA pointed out that Periods 2,4, and 5 showed

very few hours of operation in the AvoidanceZone but showed some damage

to the L-0 blades nonetheless,

74. OPC concludes that the final DEF RCA was DEtr"e self'serving

attempt to exonerate its own overloading ofthe steam turbine and to ghift

responsibility onto Mitsubishi fortbe degign margrrts of the L.0 blades. DEtr'

contende that it sinply foilowed the data throughout the ROA process and

arrived at the only conclusion consigtent with the findings ofits engineere.

Posr-RCAAqnoNs

?5. Ae noted above, pressure plates were inetalled in place ofthe L'0

blades at the conclusion ofPeriod 6. The pressure platea allowed DEF to keep

the steam turbine running at a lower level of output while it sought a

permanent solution to the blade damage prcblem,
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?6. In 2018, DEF solicited pr''oposals to implement a long-term solution

that would allow it to reliably operate the steam turbine to support 450 Mw

ofelectrical output from the generatol. Three vendors reeponded. Mitsubiehi

' proposed a redeeigned blade replacement. General Electric and siemens each

proposed retrofits of the steam path in the LP turbine. DEF selected the

Mitsubishi pmposal.

?7. In December 2019, Iv{iteubiehi inetalled redesigned 40'L'0 bladee

(Ilpe 5), tested by Mitsubishi in the presence of DSF experts' in the Bartow

Plant. Mitsubishi and DEF have aleo installed a permanently-mounted blade

vibration monitoring device in the steam turbine to monitor operating

conditions of the l,-O blades, allowing the modificati,on of operating

parametels before blade d.anage occurs. Ag of the hearing dat€, DEF had

operated the Bartow Plant with the redesigaed L-0 blades without incident

on a lxl, 2x1, and 8x1 configuration, but had yet to operat€ with all four

combustion turbinee.

7S. oPc points out that in propoeiug its redesigrred blades, Miteubishi did

not waver from the conclusion of its RCA. MitsubiEhi stated the following as

the frrst three bullet points in the introduction to its paper dessribing the

testing of the upgraded bladesl

The Steam Turbine applied at Duke Bartow was
originally designed for 420 IVIW as tandem
compound unit with a double flow LP section' while
the 4 on I fired confrguration pmduces eteam for
450IUW.

The original blade loading limit of the 40" L-0
blades did not allow the unit to produce 460 MW
resulting in blade modification and testing.

In the following I yeare, multiple foreed outages
were e:rperienced due to laet stage blade damage
caueed by hieh load stimulus and high energv
blending in the 4 on 1 configuration which was not
fully understood until conducting an elaborate
collaborative RCA.

2l
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REPT,ACEI\mNf Po)VERAND DE RATING COSTS

?9. tlhe record evidence established that tbe qeplacement power costs

stemming from the February 201? outage are S11.1 million'

80. Further, the record evidence eetablished that DEF incurred

replacement power costs from May 201? through september 2019, the period

ofthe "de.rating" ofthe steam turbine, i.e,, the reduction in output from

420 tvtw to E80 MW wbile it operated with the fressure plate' Those costs,

calculated by year, are $1,6?6,561 (20f0, $2,215,648 (2018), and $1,126'578

(2019), for a total of $5'016,782'

81. Therefore, the total replaceoent power coste incurred as a regult of

DEF's operation of tbe steam turbine are $16,116,?81, without considering

interest.

DrscusSIPN

g2. As noted above, the partiea have a fundamental disagreement as to

the significance of the 420IvfW maxiuum output desigrration that Mitsubishi

placed on the steam turbine. The Energy Information Adminietration of the

U.S. Department of Energy defines "generator nameplate capaeity'' as the

,,maximum rated output of a generator, prime ulover, or other electric power

pmduction equipment uuder specific conditions designated by the

manufacturer." There wa8 no diepute that 420 MW wae the "nameplate

capacity" of the Mitsubishi steam turbine. oPC argues that the nameplate

capacity of 420 MW is by definition an operational limitation and that

operation of the eteam turbine beyond the maximun rated ou@ut of 420 MW

threatened safe oPeration.

83. OPC pointe to the fact that there are 32 steam turbines in Mitsubishi's

worldwide fteet with a combined 5? rows of 40" L-0 blades. only the Bartow

Plant has experienced 40' L.0 blade failures caused by excessive blade

vibration. The Bartow steam turbine had the higheat L'0 blade loading in the

entire llee! in excees of 15,000 lb./hr.ftz. The fleet average for back'end

22
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loading was approximately 12,000lb./hr.ftz. oPC notes that the DEtr'RCA

report does not explain why a lack ofblade design uargin canbe the root

cause of all the Bartow L-0 blade failures if no similar Miteubishi steam

turbine blade has e:rperienwd aimilar problems'

g4. As to DEFs atgument that excess togding cannot e:rplain the L.0

blade failure in Period 6, when the steam hrrbine was operated within the

paraneters of Mitsubishi'e Avoidance Zone, OPC replies that had DEF

operated the turbine within its original operating limitatioue during Period 1,

there ig every reason to believe that the original L-0 blades would still be

functioning, consiStent with Mitgubighi'e fleet experience. In other word8,

there would have been no Periods 2, g, 4,or 6 but for DEF'g actions during

Period l.
85. oPc points out that neither DEF nor any other eubsidiary of Duke

Energy had experience running a 4xl combined cycle plant prior to

purchasing the Miteubishi eteam turbine and commencing operation of the

Bartow Plant. Further, neither DEF nor Mitsubishi had any experience

operating a steam turbine at the loading levels required to produce 450 MW'

86. Given ohe lack ofexperience on either side, oPC contende that DEF

should have consulted Mitsubiehi before puchasingthe steam tutbine to ask

whether Mitsubiehi believed it was capable of an output in excees of its

nameplate capacity of 420 MW. OPC accurately states that the record

contains no evidence that DEF asked l\4itsubishi to increase the design liuit

or design point of the eteam turbine above 420 MW at any time prior to t'he

March 2012 outage, that in retrospect marked the end of Period 1. DEF

likewise never asked Mitgubiehi, prior to March 2012, ta reassess the

conditions that would have been required to eafely operate tbe steam turbine

above 420 MW, or to increase the expected maximum elecbical output of the

steam turbine to a level above the 420 MW design point to accommodate the

additional eteam made afailable by a fourth combuetion turbine and HRSG.
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g?. oPC's e:rpert witnegs, Richard Polict\ pointed out that Mitsubishi's

consultant ran over 300 different heat balances to predict how the steam

turbine would operate and not one of them showed it producing more than

420 MW. Mr. Polich believed that if the turbine had that capability, the

manufacturer would have produced a thermal analysis to that effect. If

Mtgubishi thought the turbine could be pushed to produce more, it would

have instructed ite consultant to design the unit with higher output.

88. Mr. Polich testified that the MitgubieN steam turbine !{as alt

aftermarket unit designed for a much smaller steam flow and that Miteubishi

and ita consultantg factored that limitation into the design. To support his

opinion, Mr. Potich pointed out that when DEF finally did ask wbetherthe

turbine could run past 420 MW, Mitsubiehi replied that it would have to

perform a study, indicating it believed there was a design limit on this unit.

89. DEI'ran the unit beyond 420 MW without consrilting Mitsubishi.

Mr. Polich found it a tribute to the deeign of the original 40" L-0 blades that

they dicl not euffer damage sooner than they dicl. The eteam turbine operated

frou June 2009 until March 2012 before the blade damage wag noted. It was

impossible to state exactly when the blade damage oceurred in Period I' but

Mr. Polich opined that the damage wag uost likely cumulative'{

90. Mr. Polich noted that the bladE failure in Period 5 wag the faetest of

any period, though tbe Period 5 L-0 blades were supposedly identical to thoee

used in Period 1, save for a minor softening of the blade edges. bfr. Polich

further noted that the DEF RCA did not address why the blades lasted longer

in Periods 1 and 2 than in the other tbree periods. Mr. Polich reasonably

concluded that there had to be oomething about the bladee' design in Period 1

r DEF made much of the fact that it could not be gaid precisely when during Period- I the

damage to the btadee occuned, pointing out that there was a 6G'50 chance that the bladeg

were iamaged wben tbe turbine wae operating below *20 MW. Thie argument fails to

consider th; cumulative wear caueed by running the unit in excess ofits capacity haHofthe

time. The exact moment the damage occurred ia beeide tlte point'
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that allowed them to last longer, antl something in the deeign of the Period 6

blades that caused them to fail quick\v'

91. IVfr. Polich believed that the blades in Periods 2 through 5 were not

similar enough to those in Period I co allow for a direct comparison. IIe notnd

that there were 28 months of operatiou below 420 MW during Period 2 and

that there was basically no damage to the blades beyond the usual sudace

ftetting and galling'

92, Mr, Pollch thought that some of the things Miteubishi did to improve

the Z-locks and gnubbers after Period 2 added to the problems instead of

resolving then. Mr. Polich did not believe the five periods could be correlated

especially Period 6 where the blades n'el€ supposedly identical to those used

in Period I yet failed with only 4% of l};le operating houre that the Period I

bladeg sustained.

98. IUr. Polich testified that DEF would have acted prudently from both a

wananty and a regulatory perepective by requeeting writte.n verifcation

from Mitsubishi that the steam turbine could be safely operated above

420 MW of outPut.

94. Mr, Swartz countered that it would not be a "typical conversatiou" in

the industry to aek Mitsubighi whether and how long the unit could be

operated above 420 IvIW. He pointed out that pounds per hour per square foot

of steam flow is not a parameter that can be measured during operation. It is

a calculated number that DEF could not possibly have ueed to govern

operation of tlre turbine.

95. Mr. Swartz teetified that "420 M\{r is the electrical output of the

generator, which ie coupled to the steam turbine. The eteam turbine'e

operation is governed by parameters such as pressures, steam flows, and

temperatures. Mt. Swartz stated that it ie common in the industry to speak

in terms of megawatte to get a feel for the size of the unit, but that generator

output is dependent on many factors.
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96. Mr. Swartz stated that when Mitsubishi criticized DEF for operatione

above 420 MW, it was using that teru as a proxy for 15,000 lb/hl/ft2 of steam

flow. Mitsubishfg concern was always with the stean flow. It was his opinion

that 420 MW wae not an operational limit on the steam turbine'

g?. Mr. Swartz testified that the Avoidance zone establiehed in Period 3

was related to steam flow. He stated that operation of the eteam turbine

above 420 MW could be correlated with steam flow, but many other factors

are invqlved in determining what a generator can produce.

9S. Mr. Swartz stated that the power faetor wae the key to DEF s ability

to operate the steam turbine above 420 IVIW Mitsubishi ueed Heat Case 48,

with a power factor of .949, to predict an output of 420 MW. Using the same

operating factors, DEF was able to run the steam turbine at a power rating

between .97 and .995. Mr. Swartz tegtified that this increaged efEciency

enabled the Bartow generator to operate above 420 MW.

99. Ivft. Swartz conceded that the Purchase Agreement contained an

expected output of 420 MW, but asserted that this expectation was based on

an assuued set of conditions that included a power factor of .949. IVIr' Swadz

emphasized thar 4a}Ivflil was a minimurn guaranteed output, at leaet from

DEIPs perepective. If DEF wag able to obtain more, such was to the ultimate

benefit of ite ratepayers and was congistent with the operating linitations set

forth in the Purshasing Agreement.

100. OPC responds that the record of this proceeding contains no

indication that at any time during the frve-year long, continuous, iterative

BCA process did DEF s engineers suggest that the power factor of .949 in

Heat Case 48 was an indication that the gteam turbine output of 420 MW

could be eafely exceeded.

r01. oPC points to several stateDents recorded during the BCA process

indicatiug that DEF'8 engineere and Mitsubiehi alile acknowledged that

420 MW was the design limit of the eteam turbine: (1) Mitsubiehi'e

charasterization of 15,000 lb./hr,'ft.l as a loading limit; (2) an October 15,
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2016, draft document with comments by DEF RCA team member PauI Crimi

that characteriaed tlre heat balances as limiting the output ofthe turbine;

and (3) DEF'8 docuDenteil efforts to bave MitsubiEhi increage the gteam

turbineoutputto450MWthroughbladedesignmodificationg.

102. oPC's essential criticism wae that DEF pushed the Mitsubishi steam

turbine beyond ite operational limits, whether the issue ie framed in terus of

uegawatte of electrical output beyond the design point orin terme of steam

flow well in excegs of Mitsubishi's fleet experience. The evidence was clear

that Mitsubishi did not contemplate DEF s operation of the steam turbine

beyond the heat balance scenarios eet forth in the Purcbase Agreenent. The

eyidence was also clear that DEF made no effort before the fact to notiff

Mitsubighi of its intended inteneiw of operation or to ask Mitsubiehl whetber

it could eafely exceed the numbers stated in the Purchase Agreement.

Mr. swartz wae unable to explain away this criticism and thue DEF failed to

meet its burden of demonetrating that it prudently operated the Bartow

Plant during the times relevant to this proceeding.

g)NcLUsIoNs oF LAw

103. DOAII has jurisdiction of the eubject roatter of and the parties to this

proceeding. S$ 120.569 and 120.57(1), FIa. Stat.

104, The commiseion has the authority to regulate electric utilitiee in the

$tate of Floritla pwsuant to the provisions of chapter 366, including sections

366.04, 366.05, and 366.06.

105. An.,electric utility" ig defrued a8 "any municipal electric utility,

investor.owned electric utility, or rural electric cooperative which owns,

maintains, or operates an electric generation, trans4ission, or dietribution

system within the state." $ 866.02(2)' Fla' Stat.

106. DEF ig an investor-owned electric utility operating within the state

of Florida eubject to the jurisdiction of tbe commiseion pursuant to

chapter 366.
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107. OPC, FIPUG, and White Springe are parties to the Fuel Clause

docket, which included the iseues to be resolved here, and as guch are entitled

to participate as parties in this proceeding.

108. Tbie is a de novoproceedine. $ r20,67(1)(k), Fla. stat. Petitioner,

DEF, has the burden ofproving, by a preponderance ofthe evidence, that it

acted prudently in its actions and decisions leading up to and in restoring the

unit to service after tbe February 201? forced outage at the Bartow Plant.

Additionally, DEF muet prove by a preponderance of the evidence that no

aqiustment to replacement power costs ghould be made to account for the fact

that after the installation of a preesure plate in March 2017, the Bartow

Plant could no longer produee its rated nameplate capacity of. a20wv:1 , Dep't

of Tfonsp. v, J.W.C. Co., 396 So. 2d 778, 788 @la. lst DCA 1981);

$ 120.57(1)0, Fla. Stat

109, The legal etandard for determining whether replacement power costs

are prudent is "what a reasonable utility manager.would have done, in light

of the conditione and circumstaneee that were knowa, or should [have] been

known, at the time the decieion was uade." S. Alliance for Clean Encrgg u'

Grohann,lrS So. 3d742,760 (Fla. 20fB).

1 10. DEF failed to demonstrate by a preponderance of the evidence that

its actione during Period I were prudent. DEF ptuchaged an aftermarket

steam turbine from Mitsubiehi with the knowledge that it had been

manufactured to the specifcations of Tenaeka with a design point of 420 MW

of output. Mr. swartz's testimony regarding the irrelevance of the 420 IvIw

limitation was unpersuaeive in light of the documentation that after the

initial blade failure, DEF itself accepted the umitation and worketl with

Mitsubishi to find a way to inqease the output of the turbine to 450 MW.

111. DEF'e RCA concluded that the blade failures were caused by the

failure of Mitsubishi to dosign the 40n L0 blades with adequate design

margins. Thie conclusion is belied by the fact that the L-0 bladee have failed

at no other facility in the Mitsubighi fleet. Miteubiehi cannot be faulted for
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failing to design its blaatea in a way that would allow an operator to run the

turbine consietently beyond ite capacity.

112. Mitsubishi'e more plausible condusion attributed the blade failure in

Period I to DEF s operation of the steam turbine in excegs of 420 MW,

reeulting in excessive steam flow to the LP gection ofthe steam turbine,

which in turn caused high back-end loading on the L-0 bladee.

113. Mr. Polich persuasively argued that it would have been simple

prudence for DEF to ask Mitsubishi about the ability of the turbine to

operate contiuuously in excese of 420 MW output before actually operating it
at those levels. DEF understood that the blades had been designed for the

Tenaska 3xl confguration and should have at least explored with Mitsubishi

the wisdom of operating the gteam turbine with steam flowe in exceeg of

those anticipated in the original design.

114. The record evidence demonstrated an engiueering coueensus that

vibrations associated with high energy loadings were the priuary caus€ of

the L0 blade failuree. DEF failed to satiefy its burden of showing its actious

in operating the steam turbine in Period I did not cause or contribute

significantly to the vibrations that repeatedly damaged the L-0 blades. To the

contrary, the preponderance ofthe evidence pointed to DEF s operation ofthe

steam turbine in Period 1 ag the most plausible culprit.

115. DEF demonstrated by a preponderance ofthe evidence that ite

actione during Periods 2 through 5 were prudent.

I 16. DEF argues that even ifit failed to exereise prudence durrng

Period 1, those actions \rere so attenuatedby DEF'o eubsequent actioas

during Periods 2 through 6 that the outage and de-rating that began in 2017

cannot be fairly attributed to DEF'o failures from 2009 through March 2012.

Ifthe imprudent operation in Period I did not cause the Period 5 outage, then

the imprudent operation cannot be a bagis for disallowance ofthe

replacement power costs at iesue.
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r1?. oPc algues that Periode 2 thmugh 5 would not have been necessary

had DEF operated the turbine within ite original operating limitations

during Period 1. OPC contende that, basedon the experience ofthe L.0

blades in all other Mitsubishi plants, there is every rleaEon to believe that'the

origirral L0 blades would still be functioning but for DEF s overstressing

them in Period 1.

I 18. OPc states that the applicable standard. for pnrdence review is how a

prudent and reasonsble utility manager would have operated a new steam

turbine under the conditions and circumstancee which were known, ot

reasonably ehould have been known, when decisions were made in 2008

through s012. oPc argueE that it was imprudent and unreasonable for DEF

to regularly supply steam to the steam turbine at levels causing the steam

turbine to operate above the design point of 420 MW, especially given the fact

that the steam twbine was not designed for the Bartow Plant and was sold to

DEF with an unequivocally stated design point'

119. It ie speculative to etate that the original Period 1 L'0 bladee would

still be operating tnday had DEF observed the design limit of 420 lvIW. It is

not speculative to state that the evente of Periods 2 thmugh 6 were

precipitated by DEF s actions during Perio{ l. It is not possible to state whaC

would have happened from 2012 to 2017 iftbe exceeeive loading had not

occurred, but it is possible to state that events would not have been the same.

120. In hie closing argument, couneel for White Springs gummarlzed the

equitiee of the situation very well:

You can drive a four-cylinder Ford Fiesta like a V8
Ferrari, but it'e not quite the eame thing' At 4,000
RFIUq in gecond gear, the Ferrari is already doing
60 and it's just warming up. The Ford Fiesta'
however, will be moaning and begging you to elow
down and shift gears. And that'g kind of what we're
talking about here.

It'e conceded ae fact that the root cause of the
Bartow low pressure turbine probleme is excessive
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vibratione caus€d repeatedly over time. The anewer
to the question is was thie due to the way [DEF]
ran the plant or ie it due to a deeign flaw? Well, the

answer ie both.

The fact is that [DEF] bought a steam turbine that
was akeady built for a different confguration that
wae in stolagp, and then hooked it up to a

configuration ... that it knew could pmduce much
more steam than it needed. It had a generator that
could produ@ mons megawatts, so the limiting
factor was the steam turbine.

On its own initiative, it deeided to push more st€am
through the steam turbine to get more uegawatts
until it broke.

So from our perepective, [DEF] clearly was at fault
for puehing exceesive ateam flow into the turbine in
the firet place. The repair which has been
established ... may or rnay not work, but the early
operation clearly impeded [DEF'sl ability to simply
claim that Mitsubiehi was entirely at fault. And
under those sfucumstances, it's not appropriate to
assign the coet to the coneuuers.

12f. The greater weight ofthe evidence supports the conclusion that DEF

did not exercise reaeonable care in operating the steam turbine in a

configuration for whicb it was not designed and under cirtumstances which

DEF knew, or should have known, that it should have pmceeded with

caution, seeLing the cooperation of Mitsubishi to devise a seans to operate

the steam turbine above 420 MW.

122. Given DEtr"s failure to meet itg burden, a refund of replacement

power costs is warranted. At least $11'1 million in replacement power was

required during the Period 5 outage. Thie amount should be refunded to

DEF s cuetomers,

3l
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12S. DEF failed to carry its burden to show that the Period 6 blade

damage and the required replacement power cOsts were not coneequences of

DEFs imprudent operation of the steau turbine in Period 1'

124. ?he de-rating of the eteam turbine tbat required the pwchase of

replacement power for the 40 MW loss caused by installation of the pressure

pl,ate was a connequeDce of DEF'8 failure to prudently operate the steam

turbine during Period 1. Because it was ultirriately responsible for the de-

rating, DEF ehould refund replacement coets incurred from the point the

steam turbine carne back online in May 2017 until the stad of the planned

fall 2019 outage that allowed the replaceaent of the pressure plate with the

redesigned Type 5 40" L-0 blades in December 2019. Based on the record

evidence, the amount to be refunded due to the de'rating is $5'016'782.

125. The total auount to be refunded to customers as a reeult ofthe

imprudence of DEFs operation of the gteam turbine in Period I ia

$16, I 16,782, without interest.

BDCOMMENDA1ION

Based upon the for.egoing Findinge of Fact and Conclugions of Law, it ie

REcoIvIr'dENDgD that the Public Service Commission eater a final order

Snding that Duke Energy Florida, LLC, failed to demonetrate that it acted

pruilently in operating its Bartow Unit 4 plant and in restoring the unit to

service after the February 901? forced outage, and that Duke Energy Florida,

LLC, therefor€ may not recover, and thus should refund, the $16'116,782 for

replacement power coste reeulting from the steam turbine outages from April

2017 through September 2019.

32
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DoNo AI.ID EIITERED this Z?th day of April,2020, in Tallahaseee, Leon

County, Florida.

Division of Administrative Hearinge
The DeSoto Buildine
1230 APalschee ParkwaY
TallahasEee, Florida 32399'3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state'fl.ug

Filed with the Clerk of the
Division of Administrative Hearings
this 27th day ofAPril, 2020.

Coptgs FURI.$sHuo:

Jon C. Moyle, Jr., Esquire
Moyle Law Firm, P.A,
118 North Gadsden Street
Tallahassee, Florida 82301
(eServed)

Nickalue Austin Holmes, Commieeion DepuW Clerk I
Florida Fublic Service Commission
2450 Shumard Oak Boulevard
Tallahassee, Florida 32399
(eServed)

Matthew Bernier, Esquire
Duke Enerry Florida, LLC
Suit€ 800
106 East College Avenue
Tallahassee, Florida 32301
(eServed)
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James Ray Kelly, Public Counsel
The Florida Legielature
Roou 812
111 West Madison Street
Tallahaeeee, Florida 32399
(eServed)

Dianne M. Triplett, Esquire
Duke Energy Florida, IIC
299 lst Avenue North
St. Petereburg, Florida 33701
(eServed)

Patty Cbrietengen, EsquirE
The Florida Legislature
Room 812
111 Wegt Madison Sbeet
Tallahaesee, Florida 32399

Stephanie Morse, Esquire
The Florida Legisl,ature
Roonr 812
11 1 West Madison Street
Tallahassee, Florida 32399

James Walter Brew, Eequire
Stone Law Firm
Eigbth Floor, West Tower
1025 Thomas Jefferson Street Northwest
Washington, DC 20007

-(eServed)

Suzanne Smith Brownlesg, Eequile
Florid Public Service Commiseion
2640 Shumard Oak Boulevard
Tallahassee, Florida 32399.0860
(eServed)

Thomas A. (Tad) Davi4 Esquire
OfEce of Public Couns€l
Room 812
111 West Madison Street
Tallahassee, Florida 32399- 1400
(eServed)
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Laura Wynn Baker, Associate
Stone Mattheis Xenopouloe & Brew, P.C.
1025 Thomas Jefferson Street Northwest
Washington, DC 20007
(eServed)

Daniel Hernandez, Esquire
Shutts & Bowen LLP
Suite 800
4301 Weet Boy Scout Boulevard
Tampa, Florida 88607
(eServed)

Charles John Rehwinkel, Deputy Public Couneel
Florida OfEce of Pubtic Counsel
I 11 West Madieon Street
Tallahaeeee, Florida 32399
(eServed)

Karen Ann Putnal, Esquire
Moyle Law tr'irm, P.A,
118 North Gadaden Street
Tallahaseee, Florida 3230f
(eServed)

Bianca Y, Lherisson, Eequire
Florida Public Servioe Commiesion
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399
(eServed)

Adam Teitzman, Commission Clerk
Office of the Commiseion Clerk
Public Seryice Commieeion
2540 Shumard Oak Boulevard
Tallahaseee, Florida 32999-0850
(eServed)

Braulio Baez, Executive Director
Public Sen ice Comuiesion
2540 Shumard Oak Boulevard
Tallahaeeee, Florida 32399-0850
(eServed)
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I&ith Hetrick, General Counsel
Public Service Commission
2540 Sbumard Oak Boulevard
Tallahassee, Florida 32399-0860
(eServed)

NoTTCE OF RIGHTTO SUBSAT EXSEPTIONS

All partiee have the right to submit written exceptions within 15 days from
the date of this Recoumended Order. Any exceptions to this Recommended
Order should be frled with the agency that will iesue the Final Order in this
ca8e,
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STATEOFFLORIDA
DMSION OP ADMIMSTMTIVE HEARINGS

In Re: Fuel and Purchased Power
Cost Recovery Clause with Generating
Performancc Incentive Factor

CaseNo.19-6022

PSC Docket No. 20190001 -EI
Filed: May 12,2024

DUIG ENEBGY IfLORIDA. LLC'S. EXCEPTIONS TO THD RECOIfl|'IENDED OITDER

Duke Energy Florida, LLC ('DEF'), pursuant to s€ction 120.57(l)ft), Florida Statutcs, End

rule 28-106.21?, Florida Administrative Code, hereby submits ib exccptions to the Administrativc

Law Judge's ('AIJ") Recornmcnded Order dated April27,2020 ("RO)' I

INTRqnUCTION

When oonsidering the RO, the Public Servicc Commission ("PSC") may rejcct or rnodifr

the conclusions of law resommendad by the AU.2 When rejecting or modi$ing a conclusion of

law, the PSC mu$t etate with partioularity its reasons for doing so and must makc I finding $at the

PSC's substituted eonclusion of law is 8s or morc rcasonable than that which was rcjected or

modified.3 To be clear, on issues of law, the PSC ls not rcquired to defsrlo the ALI,a and where

the iseue of law under rcview is infused with oveniding policy considerations, the PSC, not the

ALJ, should decidethe issue of lsw.5

The PSC may also rejeqt or modiff a linding of fact contained in the RO if thc PSC

t Thc Hearing Tnrscript will bc eitcd as "T. p. ." The Rccommcnded Order rrill be cited as RO, { . Joint e$ibiu
will bc clted as It. k. 

- 
p. _. OPC's e*ibib wilt bc cited as 'OPC Ex.- p.-," FIIPUG's exhibits will bc citcd

as'FIPUG Ex. , p. ." PCS Phosphrre's corhibig will bc sitod 8s'?CS Phosphate Ex' - p' ."
I Scctlon t20.57(lXl), Florida Statutes.
t Id.
t State Contrerlng & Eagl Cup. v. Dap't of ftotsp., 709 So' 2d 607, 609 (Fli. I sl DCA 1998).
t Pittsbury r. Sute, Dept ol Health & Rellribiliwtve Se'lyt , 744 So, 2d I 040, I 042 (F1.. 2d DCA I 999) ("if dte

mstter undcr r€vicw is susceptible ofordinary methods ofproof, such ar detcrmining thc crcdibility ofwitnesses or
tho weight to bc glven particulrr wid€mce, thc mater should be dctcrmine.d by thc hearing officer. If, howwer, the

matter ii inftsed with oveniding policy considcrations, the lsuc should be le$ to the discrction ofthe agcncy.")
(citing Snsi v. Brogan,725 So. 2d I 237 (Fle. 2d DCA 1990)).
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determines from a review of $c entirp resord, and statcs with particularity in the final order, that

thc findings of fact were not bssed upon compctent subtantial evidence or that the procccdings on

which the findings werc based did not comply with essential requiremen6 of law.6

As detailed in DEF's exceptions below, the AU has proposed several conslusions of law

that should be rejected both becausc they are inconsistent with tJre PSC's oveniding policy

considerations regarding public utilities in Florida and because the ALJ has improperly interpreted

the facts when making those conclusions of law. While DEF takes cxception to multiple findings

offact, due to the standard ofreview discussed above, DEF will not relitigate those points horc nor

ask this Commission to reweigh evidencc. As discusscd bctow, even accepting the AIJ's findings

of fact, this Commission should still reject the ALI's legal and policy conclusions.

DnF'S EXCTPTIONSTO TEE CpNCI"{UpIONS OF LAW

Excoprion to Ro lJ I1.0

DEF takcs exception to tbe ALt's conclusion in puagraph I10 that DEF failed to

demonstrEte that its actions during Period I were prudent. Fint, it is helpful to rc.state thc standard

this Commission routincly interprets and applics to determine whether a utility's sctions are

prudent, The ALI oorrectly stated pan of6e test for prudence7, but he left out an important frctor.

Narnely, that hindsight cannot form the basis of a prudcnce dctermination. FIa Pwer Corp. v,

Ptblic Seniee Comh,456 So. 2d 451, 452 (Fla. 1984). As support for the ALJ's conclusion, the

ALJ relies on evidencc that the steam turbine ("ST) DEF purchased for insallation at the Bartow

Plant had a nameplate rating of 420 MW and that DEF worked with Mitsubishi to incr€aso the

output of the turbin€ to 450 MW after the initial blade failure.

6 Section 120.J7(l XD, Floridr Statutca,

7 The standad for detenoining prudence ig what a reasooable utility managcr rvould have donc, in light of thc

conditions rnd circumstarc$ tbat $ere krown, or should hwe beon krrcwu, d thc time thc dseision was madc. S,

Altiance for Clean Energr v. Graha n, I 13 So. 3d 742, 750 (Fla. 20 I 3) (RO I 109)'
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Before committing to purshase tbe ST, DEF contracted with Mitsubishi to assess whelher

the ST desigr conditions were compatible with the Bartow Plant's proposed 4x1 cornbined cycle

design configuration. As part of ttris ass€ssment, DEF informed Miuubishi that DEF inte'nded to

operate the Bartow Plant and the ST in 4xl oonfiguralion with a power factor exceeding .949,

which would result in the generation of rnore than 420 MW, T' 42, 135'136, 147'148,213'215,

234, 258,278, 356, During Pcriod l, DEF operatod the ST in aocordancc with thc op€rating

parameters specified by Mitsubishi for operation of the ST, which did not include a parameter thal

prohibited DEF from opcroting the ST in cxcess of 420 MW. T.272,284,346, 377'378. Ir was

only after the initial blade failure during Period I that Mitsubishi imposed a new operating

parameter for the ST that reduoed the power belng generatcd bclow 420 MW. T. 260. DEF

operated the ST in sccordance with this new panmeler, but asked Mitsubishi to determine whether

anything could be donc to allow the Bartow Plant to generate tho same levels of power previously

achieved during Period l. ln response, Misubishi r€designed the L-0 blades in order to enable the

Bartow Plant to generate up to 450 MW. T. 152,277 , Mitsubishi did not delcrmine it was neo€ssary

to rcde sign or alter any other component within tho ST in ordor to enable tho Battow Plant to generate

up to 450 MW.

Sigrificantly, Mitsubishi did not conolude that DEF opented the ST during Period I in

violation of tlre operaling parameterc it provided DEF for the ST. Instsad, MHPS surmised that

DEF's operation of the ST within the prescribcd operating psrametcrs resulted in a higher-than-

anticipated foot pounds per hou pcr square foot of stcam mass flow loading on the L-0 bladei. f.

97 ,386. Morcover, the frct that Mitsubishi redesigned the L-0 blades to enablc the Bsfiow Plant

to generate up to 450 MW, but made no other chanees to the ST, makes plain that Mifsubishi

believed the ST was capable of operating above 420 MW with propeily engineercd L-0 blades.

In the utility industry, the nameplate rating of I steam trrrbine is not regaded as an

'bperating param€t€f'above which dTe steam turbine may not be operatcd. T. 140-143, 281-282,
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284. Instead, the general standard followed in the utility industy is to opcrate steam turbines within

operating paramet€rs provided by the original equipment manufacturer while also striving to

achieve the most efticiency for utility customers. T, l4t. Operating parsmeters provided by

Mitsubishi for the ST inoluded steam pressureg operating temperaturcs and other parsm€ters

common to steam turbines. T, 346,317-37 8. Nothing in DEF's experience opcrating the Bartow

Plant or in Mitsubishi's analysis of whether the ST desigrr corditions were compatible with the

Bartow Plant indicated that DEF's operation ofthe ST in accordance wi*r the operating parameters

established by Mitsubishi would result in damage to the L-0 blades. Bascd upon DEF's and

Mitsubishi's combined prior knowledge, DEF had appropriate operating parameters in placc, and

DEF properly followod these parameters. Only an after-the-fact analysis determined the spocific

cause of the damage to the ['0 blades,

lndeed, the ALJ's conelusion 0ratthe420MWnameplateratingwas an operating porameter

is based, at least in part, on DEF's alleged "acceptance" ofthe limitation. The AU sates that DEF

accepted the limit because it (l) complied with Mitsubishi's ncwly imposed op€rating limitations

(after the damage was first discovered) and (2) t€questcd that Miteubishi evaluatc optiom to r€tum

$e unit to 450MW of output. This conclusion is nonsensical bccause it docs not suppon that DEF

accepted the 420 MW as a limiution. Rather, it shows that DEF was acting as a prudent utility

would be expected to act in such a situation. As this Commission is well aware, t prudent utility

operates its generating units to madmize output for the benelit of its customers. Working with the

manufacturer to ensure tttat the unit can be operated as DEF always intended it to run is not an

acceptance of a previous limitation; it is a sig-tt that DEF was acting prudently Xo protect its

investment. Taken to lts logical conclusion, the AIJ would have prefcrred DEF to simply fix the

blades and back down the operation tg 420 MW and not make any efforts whatsoever to operate

the unit in the most beneficial manner for its customers. What DEF leamed through subscquent

pcriods, however, is that even when operated within reduced operating parameters such that 420
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MW could not be achievcd, thc blades still suffered damage. In sum, even though it continued to

follow all OEM provided guidance, DEF is still being subjcctcd to "Monday-moming

quarterbacking' and fi ndings of impnrde,nce.

A prcpondor,ance ofthe evidencc addus€d at ttrc final hearing reflects, and the PSC should

oonclude, that DEF pnrdently oporatcd the ST during Period I in accordance with each of the

operating parameterc provided by Mitsubishi. This conclusion is as or more reasonable than thc

conclusion reached by the AIJ, which relied upon hindsight and would arbiharily limit a utility's

opention of a steam turbine to the turbine's nameplate rating regardless of whether the steam

turbine has the capacity to safely operate at geatcr efficiency. Thc conclusion would also inhibit

a utility's ability to maximize output for the benefit of its customers.

Exceotion to RO !l I I I

DEF takes exception to thc AtJ's conclusion in paragraph I I I that DEF's detcrmination

that the L-0 blade failures were the result of inadequate design margins is belied by the fact that no

other L-0 blades have failed at othcr Miuubishi faoilities. As reflected by Mitsubishi's own root

cause analysis, operation of the ST within the original operating psrameten prescribed by

Mieubishi resulted in steam mass flow loading on the L-0 blados that was higher than what

Mitsubishi had prcviously experienced at other facilities, which made the Bartow Plant

configuration uniquc anong power plants utilizing Mitsubishi stcam turbines. T. 97, 386. Despite

the fact that DEF conhacted with Mitsubishi to assess whether the ST design conditions were

compatible with the Bartow Plant's proposed design configu,ration, Mitsubishi did not identify

excess steam flow as a potential problem at'the Bartow Plant. Under these circumstrances,

comparing the ST with other Mitsubishi facilities is not bcneficial to the prudence analysis at hand,

It is more constructive to cornpare the blade failures that occuned at the ST during Period I (when

the ST was operated above 420 MW) with the blade fsilurs that occuned at the ST during Periods

2 through 5 (when the ST was operated below 420 MW} This comparison reveals that the L'0
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blades may have failed when DEF was opcrating the ST above 420 MW but unequivocally suffercd

darnage on four scParate occasions when DEF was operating the ST below 420 MW. Indeed, the

RO notes that it is not possiblc to dotermine when ths damage occuned in period l, and thus it is

impossible to say how the unit was being opcret€d at the time of damage; the RO mistakenly

concludcsthat..thc exact mom€nt ofdamage is begide the point"E becausc it fails to account for

cumulative wear to the machine. As a matter of law and regulatory policy, the ALI's conclusion

must be wrong- if the damage to the unit occuned prior to any alleged imprudence,e DEF oannot

be held reeponsible for the.consequcnces of the damagc. It is as or more reasonablc !o conclude,

thercforc, that DEF's determination that the L'0 blade failures rEsulted from inadequatc blade

design is supported by a prepondennce ofevidence that the blrdes hiled during prudent operalion

ofthe ST.

DEF takcs furthor exccption to the ALJ's conclusion in pangraph I I I that DEF operated

the ST consistently boyond its oapacity. As explained in DEF's exception to pangnph I l0 above'

the oporating ptramcters provided by Mitsubishi for the ST wsr€ parameters common to stcam

turbines, inoluding steam pr€ssur€s and operating tcmP€fatures. 7.346,377'378. DEF compliad

with thesc operating p$ametors. T,272,2E4, 346,377,37E. Mitsubishi provided DEF with no

othcr operating psrameters or capacitios for the ST. It is, thus, as or morc reasonable to conclude

that DEF prudently operatcd thc ST within each of the oporatlng parameters provided by

Mitsubishi.

Exceetion to RO lJ 112

DEF takes excepion to the ALJ's conolusion in paragraph I 12 that Mitsubishi sttribut€d

I See RO, at ftr. t I ("DEF madc much of the &ct that it could not bc said prtcisoly whco during Poriod I the damagc

to the blades occurred, point tout thst thet€ was a 50-50 chrncc that thc bladcs wcrt drutagcd whcn the turtins nas

operding bdow 4Z0tvflil. this argument 6ilr to consider ihe c{mularivc wcar causd by running the unit in oxcsss

oi its oapacity tratfoftbc time. Thc exact momcnt the damage occuncd is besidc the point.")'
t Agdn, OgF dlsputes that operaiion of a geffration unit abow namoplatc capacity, but within all OEM providcd

operating paramctors is impnrdent or that thc nameplate capacity is m operlling pdrameler'
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the blade failure during Period I to DEF's operation of thc ST in excess of 
'120 

MW, In fact, in its

root caus€ analysis (*RCA") dated September 22,2017, Mitsubishi determined that "all blade

damagc from Period I thru Period 5 has been identified as Dynamic Loads from Non-Synchronous

Sclf Excited Vibration (Fluttor)" (underscoring added) Jt. Ex. 82,p,12 of 35. It is undisputcd that

DEF operated the ST below 420 MW during Periods 2 tbrough 5. Jt. Ex. E0, P. 5; T.285,347-

350,352,380. Because DEF always operatod the ST bolow 420 MW during Periods 2 through 5

and the L-0 blades, nevettheless, suffered damage during eroh of those periods, it is more

reasonablc to conclude that thc'tluttcr" that ultimately damagcd the L{ bladcs during Period I

was not the result of DEF's operation of the ST abovc 420 MW, but was instead caused by L-0

blades that were not adequately desigred to withstand the unexpected high load stimulus and high

cnerry blending generated by the Bartow Plant T, 97, 3E6; Jt. Ex. E3. If the ST's manufacturcr

was not ablc anticipale that damago to the L-0 blades would result from opcrating the ST in

aocordanoo with the manufaoturcr's opcrating partmet€rs, it would be unreasonable and contrary

to the estrblished prudence standad to exp€ot DEF to have anticipated this. lt is, thercfore, as or

more reasonable to conclude that the damage to the L-0 blades that occured during Period I was

the combined rosult of unexpectcd high load stimuius/high energy blending and imdequately

dcsigned L-0 blades.

Exception to RO { l l3

DEF takee exception to the ALJ's conclusion in paragraph l 13 that it would have been

prudent for DEF to consult with Mitsubishi about the ability of the ST to operate above 420 MW

and above stEam flows anticipated in the original design forthe ST. With trspect to steam flows

within the low prcssure turbine wher€ the L-0 blades are located, it is important to nole that

Mitsubishi provided DEF with no such flow limits during Pcriod | . T ,377-3'18. As such, it would

be as or morc rcasonable to conclude that prudcnce did not rcquire DEF to consult with Miaubishi

in conncction with steam flow limits within the low pressurc turbine during Period I operation of
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thc ST. As indicated abovc, thc ouput ofa steam turbine is not an "opeiating parametert' provided

by a manufaoturer; rather the output is a product that follows llom opention within the

manufacturer-provided psrameters. T. 140-143, 2UA82, 284. As also indicated above,

Mitsubishi undentood that DEF intended to operate the Bartow Plant in a configuration that would

gcnerate in exccss of 420 MW. T. €, 135-136,141.148,213an5,234,258,278, 356. Due to

this, it is as or more reasonable to conolude that prudencc did not rcquirc DEF to consult with

Mitsubishi before operating the ST within the oporating param€tors supplied by Mitsubishi.

Exceotion to RO tl l 14

DEF takcs cxccption to the AIJ's conclusion in pangraph I 14 that DEF failed to satisfy

its burdcn ofshowing its sotions in operating the ST during Period I did not cause or contribute

significantly to the vibrations that repeatedly damaged the L4 blades, DEF operated the ST during

Periods I through 5 in accordance with the manufasturer's operating parameters. T.346,377-378.

DEF's aotions and decisions in operating the ST within Mitsubishi's operating parameters werc

prudent. Consquently, it is as or more reasonabte to conctude that DEF'g actions in operating the

ST in Period I did not csuse or contibute signiliccntly to the L-0 blade damage that occuned

during Pcriods I through 5. In addition, it appears that the AU, by stating that DEF failcd its

burdcn to show that its actions did NOT causc tho damage, is imposing an impossiblc standard of

proving a negative. A utility do€s not have fie burden to prove that something did not ocour; sucb

a requirementwould be nearly impossibleto meel Rather, DEF's burden in this case wasio show

that it asted as a reasonable utility murager would, given the facts known or rcasonably knowable

at the time, and wilhout the benefit of hindsight rEview. Under that standard, even assuming that

nameplate capacity was some sort of operational condition (which is not the case), the more

appropriate interpretation of the facts detemrined in the case is that, bccause thcrr was damago to

the bladcs even when operating below 420 MW in later periods, DEF's actions in operating the

unit such that the output was higher than 420 MIV were prudent and not the cause ofthe damage.
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Exceotion to RO tl I l9

DEF takcs oxception to the ALJ's oonotusion in paragraph I 1 9 that it is not spoculative to

state that the evcnts of Poriods 2 through 5 were precipitatod by DEF's actions during Period l. It

is undisputed that DBF prudently operat€d the ST during Periods 2 through 5. T. 347-350. It is

also not disputed that there was no rssidual damage to any component within the ST following

Period L T. 103-105. Infact,theonlydamagethatrcsultedfromPeriod I operationoftheSTwas

to the L-0 blades, which were changed by Mitsubishi at the conclusion of Puiod t. Jt Ex. 80, p,

5; T. 148, 150-151,330. Consequcntly, there isno oausal linkbetween the Period I operation of

the ST and rhe damagc experienced by the L-0 blades during suboequent periods. Such a

groundless eontention cannot form the basis for denlng a utility's fitel cost ttcovsry. In Re: Fuel

& Purchased Power Cost Recovery Clause wtth Generatlon Performance Incentlve Factor

(Crystal River 3 1989 Outage),9l FPSC l2tl65, f l2 @ec. 9, l99l).

Sinco there is no dispulc that DEF prudently operated the ST during Periods 2 through 5

and since it is also undisputed that there was no rcsidual damage to the ST following Pcriod I

operation, it is as or more reasonablc to concludc thet the damage to the L.0 blades that oscuned

during Periods 2 through 5 was not preeipitated by DEF's op€ration of tho ST during Period l.l0

To conclude, as thc AU does, that DEF should be held responsible for the forced outage

that occurred during Period 5 - despite any direct causal link bctwecn DEF's operation ofthe ST

during Period I and the Period 5 ouage - would set a dangerous precedentlhat would discourage

utility operaton from continuing to opsrate a power plant tlat may have been imprudently opcrated

at some point for fear that any subsequent forced outage €xperienced by the power plant could be

attributed to the carlier imprudcncc, regardless of how rcmote in time that oarlier imprudence may

r0 Evcn if one wsrc to rrsumE DEPc operarion ofthe ST above 420 MW during Period I was imprudcnt, if ruob
oprrtion did not csuse the Period 5 outage, thon it mrker no dlfrcrcnoc whelhcr DEF was imprudent in its opration
ofthe ST during portions ofPcriod t beoluse thc replaccmcnt powor oosb at issue oould not be said to be I Fsutt of
theC,ompany'smismanagorncnt. SeeFlo. PowerCorp.v.Crese,4l3 So.2d 1187, ll90-ll9l (Fla. 1982).
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have been,

Exception to RO tl 120

DEF tnkes exception to the AU's conclusion in paragraph 120 that it would not be

appropriate to assign tho oost ofthe Fobruary 2017 forced outag€ to the consume$. It is as or morc

rcasonable f,o conclude that whare, as here, a utility opersles a powar plant within 
-&e

manufacturer's sxpress op€rating pararnetcn and does not know, or have r€ason to know, that such

oporation oould result in a forced outage ofthc power plant, the utility should not be forced to bear

the resulting replacement power costs.

Exceotion to RO tl 12l

For the r€asons explained above in its exceptions to RO fl l 10, l I I and I 13, DEF takes

exception to the AIJ's conclusion in paragraph l2l that DEF did not oxercise rcasonablo car€ in

operating the ST and should have sought the oodperation of Mitsubishi prior to operating the ST

above 420 MW. It is as or morc !?rlnnablo to conclude that DEF was prudent in its decisions and

aotions leading up to, and in restoring the Bartow Plsnt to servics after, the Bartow Plant's February

2017 fotwd outage and was not required to consult with Mitsubishi prior to operating the ST above

420 MW, There is also no record svidencc ts dcmonstrate that consuttlng with Mitsubishi prior to

operating the ST above 420 MW would have resulted in any change in events.

Exception to RO tl 122

DEF takes exception to the ALJ's conclusion in paragraph 122 that DEF must refund power

costs to DEF's customsrs. For the reasons orplained above, DEF was prudent in its decisions and

actions leading up to, and in restoring the Bartow Plant to service aftcr, the Bartow Plant's February

2017 forced outage. Consequently, it is as or more reasonable to conclude that DEF is not required

to refund powcr costs to its customers.

Exceotion to RO ll 123

Forthe reasons sot forth in its exoeption to 0re ALJ's conclusion in paragraph ll0, DEF
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takos exception to the ALJ's conclusion in paragraph 123 that DEF failed to show that it operated

the ST prudently during Period l. It is as or more rcasonable to conclude that DEF canied its

burden to show that it pnrdently operated thc ST during Period I within each ofthe openfing

parsmeters provided by Mitsubishi.

DEF takes further cxccption to the ALJ's conclusion in paragraph 123 that DEF failed to

meet its burden of showing that the Period 5 blade damage and the resulting replacement powot

costs wer€ not tbe consequence of DEF's operation ofthe ST during Period L Because DEF provcd

by a prepondenncc of cvidence that its oporation of thc ST during Period I was prudont rnd

because it is undisputed that DEF's operation of tho ST during Periods 2 through 5 was also

prudent, it is as or more roasonable to conalude that the Period 5 blade damage and rezulting

replacement powcr costs were not 0re consequsnce ofDEF's operation ofrho ST during Period l.

Exceution to RO n 124

DEF tskes exception to the ALI's oonolusions in paragraph 124 that the purchase of

nplacrment power for thc CI MW los oauscd by installation of the pressurc plrtc was a

consequence of DEF's failure to prudently operate thc ST during Period L Because DEF proved

by a prcponderance of evidence that it operation ofthe ST during Period I was prudent and

becauss it is undisputed that DEF's operation of the ST during Periods 2 through 5 was also

prudent, it is as or more reasonable to conclude fhat tha installation of the prcssure plsfe was not

the consequence ofDEF's opcration ofthc ST during Period l.

DEF takcs firrther exception to the ALJ's conclusion in paragraph 124 that DEF should be

rcquired to refund replaoemont powor costs related to the installation of the prcssure plate. For the

neasons explained above, DEF was prudent in its decisions and actions leading up to, and in

restoring the Bartow Plant to service after, the Bartow Plant's February 2017 forcsd outage.

Consequently, it is as or morc reasonable to conclude that DEF is not rcquired to refund power

costs to its customers.
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Exceotion to RO tl 125

DEF takes exception to tlre ALJ's conclusions in pangrrph 125 that DEF was imprudent

in its operation of the ST during Period 1 and, consequently, should bc required to refund

$16,116,782 to its customers. Forthe reasons discussed at length above, it is as ormore rcasonable

!o conclude that DEF operarcd the ST prudently at all timcs rclevant to the re placcment Fower costs

and is, therefors, not requircd to refund any amount to its customers.

CONCLUSION

As deailcd above, the above-referenced conclusions of law recommsnded by the

Administrative Law Judge are inconsistent with ttre standard of prudonce delineated in this

Commission's prccedent as well as 0re Commission's oveniding policy considerations regarding

public utilities in Florida. Adoption of the ALJ's conclusions would send negative operational

iignals to the stste's utilities; specifically, adoption of the RO would signal that utilitics should not

stlvc to maximizc 0re cfricient output of generating units, whic[ contrary to logic and economic

prinoiples, would resutt in limiting operations of the most efficient and economic sources of

gencration In favor of less efficienl lesseconomic, and lcss environmentally friendly sources of

goneration (c.g., oildred peakor units). Morcover, it would send a signal to all utilities thar,

regardless of complianoe with all industry-rpcognizod operational panmeters, they may still be

found imprudent bascd on failure to comply with a later-established operational param€ter

(unrecognized at the time); this would upend thc wcll-established prudcnce standard and subject all

utilities to incrcased risk and incrcased costs which are eventually bome by customers, This

Commission should reject these oonclusions.
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Respecttully submitted ttris lze dsy of May 2020.

/s/ Matthew R. Bernter
DIANNEM. TRIPLETT
Deputy Gencral Counsel
Duke Energy Florida, LLC
299 First Avenue North
St. Pctersburg, FL 3370I
T:727.820.4692
F:727.820.5041
Er D.ia&ne,Triplett@Duke-Energy,com

MATTHE.W R. BERI{IER
Assosiate General Counsel
Duke Energ Florida" LLC
106 E, Collcgc Avenue, Suitc 800
Tallahassee, FL 32301
T: E50.521.1428
Ft ?27.8203041
E: Matthew.Bernie@Duke-Enerev.co![

FLReeulatoryLe gal@Duke- Enertrf . com

DAT{IEL EERNAI{D3Z
Shuts & Bowen LLP
4301 WestBoy Scout Blvd., Suite 300
Tampa, FL 33607
T:813.227.8149
E: dhernandez@sh utts.com
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BET1ORE TIIE FLORIDA PI]BLIC SERVICE COMMISSION

In re: Fuel and Purchased Powor
Cost Recovery Clausc with Generating
Performanoe Incentive Fector

Dockot No. PSC-20190001-EI
DOAH Caso No. 19-6022

orT'Ics Qr PU"B.I,TC,COU,NSEL. PCS PEOSPHATE -,Wryisg!rys. ANI)

- RE$-PpNSp !O rlrJr(p' ENERCY rLOnrDA LLC'S
EXCEPTIONS TO RNCOMMENDED -ORI}ER

The Office of Public Counsel, PCS Phosphate - White Springs, and the Florida Industrial

Power Users Group, pursuant to section 120.57(lxk), Florida Statut€s (2020),and Rule 28'

L06,217, Florida Administrative Codc, jointly respond to tre Exceptions submitted by Duke

Enorgy Florida, LLC ('DEF ) to ths Recommcnded Order in the above-stylcd matter' This

Response is being submitted confrdentially only bocause it is required due to a olaim of

confidentiality DEF has made to the Commission on behalf of the original equipment

manufactrrer.

OVERVIEW

Ths Public Scrvice Commission ('?SC' or "Commission") fonrarded this matter to thc

Division of Administrative Hearings on Novembcr 8,2019, and requested that an Administrative

Law Judge ("AIJ") conduct e formal evidentiary hearing on the following issues of disputed

material hct;

ISSUE ts: Was DEF prudent in its actions and decisions lcading up to and in
restoring the unit to service after the Febnrary 2017 forced outage 8t the Bartow

plant, and if not, what action should thc Commission take with resp€ct to

replacement powcr costs?

ISSUE lC: Has DEF made prudent adjustrnents, ifany are needed, to account for
' replacement powcr costs associated with any impacts relsted to th€ de-rating ofthe

Bartow plant? If adjusbnents are needed and havc not been made, what

adjustment(s) should be mado?
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The Division of Adrninisfative llearings assigned an AIJ who corduotod a formal

ovidentiary hearing on Fobruary 4 and 5, 2020. The parties collectively presonted ths live

testimony of two expcrt wiuresses, submitted qrtensive additional prc.filed testimony and 34

exhibits into evidence inoludlng a voluminow composite exhibit and othcr rccords. The official

ranscript of 0re finel hearing is contained in threo volumos, not including exhibits and addltional

prc-filed tcstimony edrritted into evideno€.

At the conclusion of the evidentiary hearing all parties, including the Co'mmission,

submitted deailed proposed recommendcd'orders containing proposed {indings of faot and

conolusions of law. After duly considering the entirety of the record, applicebls la% and the

proposod recommended orden, the ALJ issued a detailed Recommended Order containing

numerous Findings of Fact and Conolusions of Law, and recommending that the Commisslon coter

a Final Ordcr finding thah

Duke Energy Ftoridc LLC, failed to dernonstate that it acted

prudenfly in operating its Bartow Unit 4 plant and in rostoring tttc

unit to servioe afur the February 2017 forced ouage, and that Duke

Energy Florida, LLC, therefore rnay oot recover' and thus should

rcfund, tlro $16,116,782 for replacement Pow€r costs resulting from
the stoam turbine outagos ftom April 2017 through Septemb€r 2019.

DBF submitted rrelve cxceptions to the Recommended Order. In spite of stating thal it

would "not relitigate those [facnn[ points . .. nor ask this Commission to rcwcigh evidence," cach

of DEF's oxceptions asks the Commission to reject findings of fact that, as demonstatod below,

are supported by aompetent substantial widence. The exceptions also ask the Commission to

invadp the exclwive provinoe of the ALJ and makc new findings of fact, often without oiting to

any portion of the reoord, and based on such new findings to ovQrtunr the AIJ's ultimate

dotermination. For the rcasors stated below, the Commission should rcject each of the DEF

excepions and adopt the findings of thc Rccommended Order.
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Tr{E COMMI$SION'S SCOqE OF AUTTTORITY WHEN BTJLTNG ON EXCBmONS

The Commission has linrited authority to lsjeot or modif the AIJs findinp of fact and

conolusions of law. Pursuant to section 120.57(l[I),Ftorids Stahrtos,l thc Commission m&y not

rej*t or modifr ttre ALIs findings of fact unloss the Commission "first detelmines ftom a revisw

of the entire record, and states with padioularity in the order, that thc findings of fact were not

based upon comp€tsnt substantial evidence, or that the proceeding on which the findings wcre

based did not comply wittr esscntial requirements of law."

If the ALXs lindings of fact arc $pport€d by oompetent substantiat evidense, the

Commission cannot reject or modiS trem wen to make altemate findinp that are also suppored

by competent substantial ervidence. Kanter Real Estate, LLC v. Dep't of Etwtl' Prot.,267 So. 3d

4E3, 4E?-E8 @la lst DCA 2019), reh'g denied @lar. 19,2019),revlant dLwtssed sub rum' City

of Mirowr v. Kanter Real Estate,.[Jc, Sc19-639,2019wL2428577 (Fla June I l, 2019), citing

Lana v. Smtth,106 So. 3d 518, 521 (Fla. lst DCA 2013).

Moreover, the Commission may not "rejed a finditrg that is substantially one offact simpty

by teating it as a lcgal conclusion," regardless ofwhether thc finding is labeled a conslusion of

law. Grosf y. Dep't of Henlth, s 19 so. 2d 997, I 005 (Fla. sth DCA 2002)i Gordon v. state commh

on Ethics,609 So.2d l?5,127 (Fla.4th DCA 1992); I(anter Real Estate,267 So. 3d at 487-88'

citing Abrams v. seminole cty. $ch. 8d,73 So. 3d 285, 294 (Fla- sth DcA 201l). similarln a

fmding that is both a factual urd legal oonclusion oannot bo rejected when theia is subsantial

competent evidence to support &e factual conclusion, and where the legal conclusion neccssarily

I All statutory and rule rcfcrcnces are to the 2019 venions, unless othenuise indicated. The

Transcript ofthe finat hearing was filcd on February 24,2020. Citation to tho Transoript herein

will be the witness's last name follornred by the abbreviation "Tr.' followed by thc citation to the

pag€.
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follows. Berger v, Depl of ProJ Reg.,55! So. 2d 479, 480 (Fla. 3d DCA 1995); Strickland v.

FloridaA&Muntv.,7gg So,2d?j16,279(Fla. lst DCA 20 0l); Dnlmmv. Highlands County Sch.

8d,652 So.2d 894, E97 (Fla- 2ndDCA 1995).

It is the solc prerogative ofthe ALJ to consider the evidence prcsontod, to resolvc conflicts

in ths evidcuce, to judge the credibility of witnesses, to draw pennissible inferenqos ftom the

evidence, and to reach ultinrate findinp offact based on the competart subsbntial erridence of

record. Ft Myers Real Estate Holdings, LLC v. Dep't of Btts. & Profl Regulation' 146 So. 3d

I175 (Fla lst DcA 2014), citing Heifetz v. Dept. of Bus. Reg-, 475 So.2d 1217, l28l (Fla lst

DCA 1985).

"Compctent subsbntial evidencc" is'suoh relevant ovideirce as a reasonable mind would

acoept as adequato to support a oonclusion." De Groot v. SlrefreW,95 So' 2d 912' 916 (Fla 195f.

The Commission may rtject an ALl"s furdings of faot onli where there is no competsnt substAntial

widence from which the findings can reasonably be inf€ned. Hetfea v. Dept. of Bus' Reg', 475

So . 2d 1277 , I 23 I (Fla. I st DCA 1985); Bellew v. Dep't of Ewirownental Prctectlon' 595 So.2d

1305,1306(Fla.lstDCA 1997);Strtcltandv.FlortdaA&ItUniv.,799Sa2dat2?8' Absentsuch

an expross and detailcd finding the Commission is bourd to acc€pt ttre ALr's findings of fact. .5be

Soulpinte Pharmacy v. Dept o! Ilealth & Rehab. Sem., 596 So. 2d 106, 109 fla. lst DCA

1992).

Tho Commission is not autlrorized to zubstitr"rte its judgrnent for that of thc ALI by td<ing

a difrcrs,ril view of, or placing grcater weight on thc samc widence, rewclghing thc evidencc,

judgg the credibility of wihcsses, or otherwise interpeting the evidcnce 1o fit its dcsircd

conclusion, Prysi v. Depl of Heahh, 823 So, 2d E23, E-25 (Fla" lst DCA 2002)i Sticklad,799

So.Zd at 279: Schrinsher v. Sch. Bd. of Paln Beach Counp, 694 So. 2d 856, 860 (Fla. 4th DCA
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1997); Hetfetz,475 So.2d st l28li Wash & Dry Vendtng Co. v. Dep't of Btu. Reg.,429 So. 2d 790'

792(Fla.3rdDCA 1983).

The Commission may rcject or modify a conclusion of law over which it has substantive

jruisdictio4 but must state withparticularity its reasons for rejecting ormodifying suoh conclusion

of law, and makc a frnding that its substituted conolusion of law is ag or more reasonable than that

which was rejectcd or modified. Section 120.57(lxr), FIa. Stat; Prysi, 823 So. 2d at 825.

Rejection or modification of a conolusion of law may not form thc basis for rejcction or

modification of a finding of fact. Section 120.57(1X0, Fla- Stat

RDSPONSE TO pEF', D)(CEPITONS

RESPONSE TO DEF EXCBPTION NO, I.

DEF excepts to Paragraph ll0 of the Reoommondcd Order, whioh is set forth vcrbatim

below:

I 10. DEF failed to demonstate by a preponderanoe ofthe evidence
that its actions during Pcriod I werc prudont. DEF purohased an
aftermarket steam turbine ftom Mtsubishi with the knowledge that
it had been manufaatured o the speoifications of Tenaska with a

design point of 420 MW of output. Mr. Swartz's tostinony
regarding ttre irrelovance of ttre 420 MW limilrtion was
unpcrsuasive in light ofthe documontation that after the initial blade
failure, DEF itsolf aocepted thc limitation and worked with
Mitsubishi to {ind a uay to increase the output of the trrbine io 450
MW.

DEF aoknowledges that the Au set forth the correct legal starrdard for determining prudencc as

established by the Florida Supreme Court See DEF Exceptions, footrotc 7. -DEE ncvcrtheless

mistakenly argues that thE ALJ applied the incorrect legal standard in detormining that DEF failed

to dcmonstratc that it acted prudently during the period leading up to and in restoring the unit to

service after the February 2017 forced outage at the Bartow plant. DEF suggests, without basis or

e"rplanation, that the ALJ relied on "hindsight" in d*ermining that DEF s actions w€rc imprudcnt.

79



Docket No. 20200001-EI
Date: August6,2020

ATTACHMENT C

CONFIDENIIA&

As evidenood by the Reconrmerded Ordor, howevor, and consistent with tho appropriate standard

of tegat review, the ALI expressly assessed all evidence presentcd rel*ing to the conditions and

gircumstances that wero known, or should have been knowrL by DEF st the tlme DEF ttude the

deision and took dion to rcpeatedly and ortensively oporate thc sbarn turbine ("ST') in exooss

of 420MW and wher.DBx. Ialtedtotaketheaclbr itshouldhavetaken to consultwitttMitsubishi.

Irr Paragraph 109 of the Resommcnded Order, the ALJ expressly states the legal standard

applied in the Rocommended Otder:

109. The lcgal standard for determining whethcr replacrmcnt power

costs are pnr.dent is \vhat a reasonablc utility manager would have

done, in light of the oonditions and circumshnces that were known,

or should [have] been knowrl d fie tlme the deelslon was msde'"
S. Alltuce for Clem Ercrgt v, Graham, I I 3 So. 3d 742,750 (Fla.

2013).

@mphasis addcd). Contary to DEF's suggcstio+ and as evidenced by the entirety of thc rcssrrd,

thc AU tftoroughlyconsiderod evidence ofthc conditions and oilcumstanqcs known, orthat sttould

have been known, to DEF d the finu the declstons werc made. The ALJ found, based on a

d*aile4 systematio rwiew of the competent subgtantial evide,nce of reoord, tlut DEF know' or

should have largwn" that its actions (including thc failure to act) "dl dng ptbd 1" were impmdent.

DEF fails to provide any valid factual or legal basis for DEFs assertion that rhe ALI

improperly used "hindsight " or'ldonday morning quarterbacking," in detetminiug that DEF aotcd

imprudentlyduringPeriodt. Thedeterminationof'luhatareasonableutilitymanagerwouldhave

done, in light of the conditions and circumstancos that were know& or should have been known,

al the tlme lhe deeislon wos madd' necessarily involves a rpview of prior actions and

contemporaneous materials reflecting the conditions and oiroumstances that existcd at the time the

deeision in question was made,
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DEF does not disputc that the ALXs findings of fact set forttr in Pangraph ll0 arc

sttppoded by compotent substantial cvidence. Instead, DEF simply recasts its preferted version of

the faots, which wen duly considered and rejected by the ALJ-

Tho ALJ's detennination drat DEF acted impnrdeody is zupported by numaous

uncontested lindings of fact set forttr in thc Rccommended Order, each of which are supported by

oompclent substantial widence, inoluding but not limitcd to:

The Mitsubishi stearn turbine was originally desigred for Tcnaska

Powu Equipmen! LLC (*Tenaska), to be uscd in a 3xl combinod

cyclc configrration with three M50l Typc F combustion turbines

connected ts ttre steam irbino with a gross output of 420 MW of

cleoticity. (Rccornmended Ordcr, { 14) (Polich, Tr. 305, 325,329i

SwarE, Tr, 42,163,212,255: Ex. 80 at 2, 3; Er I I l).

The greater weight of the ovidenoe esablishes that the Mitsubishi

steam hrbine was desigrred to opcrde at 420 MW of ouryut and that

42A MW was an operational limiation of the antine,

@ecommended Ordcr, tl33) @oliclq Tr. 303, 305, 325, 329,330:

Ex. 80 at 2; B,r. 108 a12437-2561; E& 109 *12432,12438; Ex.

I 16 at 4, 2l; $wartz, Tr, 42,8L83;127-28,130-31, 137,163,212,

255; Px. lll; Ex. 80 at 3).

Mitsubishi eoncluded that th€ damago to thc blades was caused by

operation of thc stcarn nrbine over420 MW, rcsulting in excessivc

steam flow to fte LP section of the steam hrbine, which crpatad
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highcr back-end loading on the L0 blades' (Recommended Ord€r'

{ 37) (Ex 82st5; Ex, 73 at 3; Ex. l16 at 4).

Tlre IDEF RCA] working papers indioate that as late as October 15,

2016 DEF agreed that tbc heat balanoes and otber documontation

trat Mitsubishi provided with the steam turbine before 2008

contained limitations on turbine ouQuL Those limiations provided

an oporational limit of 420 MW based on the Mitsubishi desigp

point and thc expeotod mocimum electical outpuL (Recommended

&der,1169) (Swarc, Tr. 90, 16l-162, 82-83; Bx. I 15 at 19; Ex. I 16

at 4, Zli Bx. I 09 at Batee L24X2).

OPC accunrely states ttntthe DEF wo*ing dooum€nB demonftrate

that during ttre RCA process, defone and after the Period 5 event,

DBF consistently identified oxcessive steam flow in the LP turbine

as one ofthe '1nost significant contibuting faotors" toward blade

failurp over ttre hisory of the steam turbine, the same conclusion

rcachsd in the Mitsubishi RCA. (Recommended Ordpr, f 7l)

(SwarE,Tr.8688, l12; Ex. 73 at3;Ex. l15 *23,29,39,59,67,

75,87,97,109, 123, 137, 151, and 165; Ex.73 at3; Ex. l16 at4).

The Energy Information Administration of the U.S. Deparunent of

Energy defnee "generator namcplate capacity" as the "morimum

rated ouput of a gencrator, primc mover, or othcr electio powor

production equipment under specific conditions designated by the

manufaoturer." There was no disputo that 420 MW was drc
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"narneplate capacity" of the Mtsubishl st€am turbine.

(Reoornmended Order, I SZj (Swarta Tr. 224, 209-210;E;r. I I l;

ErL ll8).

Given the laok of cxperience on either side, OPC contends that DEF

should have consultcd Mitsubishi beforc purchasing the steam

turbine to ask whether Mitsubishi believed it was capable of an

output in excess of its nameplate capsclty of 420 MW OPC

accuratcly states tbat the record contains no evidence that DEF

asked Mitsubishi to inorease the design limit or design point of tho

steam hubine above 420 MW at any time prior to the lvftrch 2012

outage, that in retospect markod the end of Period l. DEF likewisc

nevor askEd Mitsubishi, prior to lvlarch 2012, to reassess the

oonditions thst would have been rcquired to safely operate the steam

turbine above 420 MW, or to increase the expected maximum

electrical output of the steam trnbine tq a level above the 420 MW

design point to accommodate tho additional stcam mado availablc

by a fourth combustion turbine and HRS0. (Recommondcd Ordu,

n 86) (Polistr, Tr. 308-309, 320-321,365-366; Ex. 109 at 12438;

Ex. I 08 at 2461i Ex. I 04 at 44i F;x' 72; E:r. 80 at 5 ; SwarE, Tr. 73,

108, t37).

The evidence was clcar that Mtsubishi did not contcmplate DEF's

oporation ofthe stoarn turbine beyond tho hcat balancc scenarios set

forth in the Purohase Agreement. The evidencc was also clear that
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DEF made no cffort bcforc the faot to noti$ Mitsubishi of ib

interded intensity of operation orto ask Mitsubishi whetheritcould

safely exoeed the numbcrs stated in thc Purchase Agreement. Mr.

Swartz was unable to orplain away this criticism and thus DBF

failed to mect its burden of demonsaating that it pnrdontly oporatcd

the Barbw Plant during the timcs relevant to this procccding.

(Recommended Ordor, { 102) (Polioh, Tr. 308-309, 320-321,365-

366; Ex. 109 et 12438; E:L 108 at246l;Ex- 104 at44; Swastz, Tr.

73, 108, 137; Ex. 72; 8x.80 at 5).

. DEF purchased an aftermarkpt sbam turbinc from Meubishi witll

knowlodge that it had bocn manufaoturpd to the speoifications of

Tenaska wlttr a design point of420 MW of outpul (Reoommended

Order, fl I l0) (Polich, Tr. 305,325; Swartz, Tr. 212, 255).

Conhary to DEF's suggestion, the ALJ sated and applM the conect legal standard to the

eyidcncre of record portaining to dre facts and cirsumstances that exisled d the ttru that DEF

made the declsbn md took actlon to op€rate the Bartow sleam hubine repcarcdly and extensively

iu excess of 420 MW. The ALI found, bascd on the competont substantial evidenoe of record, that

the operational limit of thc Bartow steam atbine was '1420 MW based on thE Mitsubishi desigl

point and the expected msximum elecrioal outpuf" andthat DEFs decision urd action to op€raf€

the ST repeatedly and extonsivoly in excess of 420 MW, based on infonnation that DEF knew or

should havc known, was imprudent. The AIJ foun4 based on competent substantial evidence of

record, that DEF should havE consulted with Mitsubishi bcforc DEF operated the ST above the

design point of 420 MW. (Rccommendcd Order, 'l[ 102) @olich, Tr. 30&309, 320-321,365-366;

l0

84



Docket No. 20200001-EI
Date: August6,2020

ATTACHMENT C

CONFIDENEAAIJ

Ex. 109 at 12438; Ex. 108 ar 2461; Ex. 104 at44; Swartz, Tr. 73, 108, 137; Er 72; Fx".80 at 5).

The ALJ found thet DEF presented no widencc that DEF consulted with Mibubishi prior to doing

so, and'further found that DEFs expert "was unable to explain away this criticism." Ibid. T\e

ALJ's findingr of fact and compstent substantial erridence of rccord support the AU's ultimate

determination set forth in Paragraph I l0 of tha Rccommended Order that DEF failed to oarry ib

burden of proof !o domonstra& that DEF acted prud€otly during tho period in question.

The case cited by DEF, Fla Power Corp. v. Public Smice Com'n,456 So. 2d 451, 452

@la. 1984), relating to the applicadon of 'hindsigbf is inappositc and readily distinguishable on

its faots. In Fla. Pa+,er Corp., the Florida Suprame Coud held that the Commission could not

retoaotively, i.o., "in hindsight," re-designde "non-safety-reldedn rcpah work as "safety-releted,"

and thus the Commission could not ne&oactively apply.tho highcr standard of care applicable to

"safety-related work" whstr dotermining whether the work at issue was prudently perfomred. ,See

Fla. Power Corp.456 So. 2d at 451 ("Otu reviow of ths rscord indicated that the ortended repair

work involved at the time was not per se safety-rolated," thus "a safety-related gtandard" thst

involved "a very different risk and a much highcr standard ofcat€," could not bc rctroactively

applied); See also Fla, Power Corp. v, Public Sentce Conh,424 So. 2d 745, 747 (Fla- 1982)

("Our independent review ofthe rccord disolosos that the partioular task whioh resuttod in ths

accident was but a small part of the cxtended repairs to the fuel hansfer mechanism. The reoord

further indicates thet the repair worlg per se, was uot safety-related, and this was, in part, why the

use of tho tost weight was not rccogrized as being safety-related.'). [n essonco, the Suprome Court

held that the Commission oould not change the standard of carp "rules of the gemg" namely

whcthcr a task was or was not "safety-relatedu at the time it was performed, when the action in

ll
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question was latcr rcviened. Here, nothing supports the notion that any'rules of thc gamen werc

changed whilc thc ALI considqed tho disputed facts of the oase'

DEF goes on to extensivcty reargue and retrash argurn€nts that DEF previously preeented

to the ALI and that theALJ rejected. DEF improperly urges the Commission to makc rlternativo

findings thrt conhadict tho findings made by the ALI, which the Comrnission may not do. DEF

also urges the Commission to make ncw frndings tha! upon cxamination, are not supported by any

evidence of rccord DEF malres thc following assertion on page 3 of ib Excepions:

Before committing to purchase the ST, DEF contacted with
Mitsubishi to &sse$s wtrether thc ST design oonditions we,re

compatiblc with the Bartou, Plant's proposed 4xl oombined cycle
design configuration. As part of this assessment, DEF informed
Mibubi$i that DEF intsnded to oP€raf€ the Bartow Plant and the
ST in 4xl configuration with a power hctor cxceoding .949, which
would resuh in the generation of more than 420 MW. T. ql, 135'
136, 147 -148, 213-215, 234, 2i58, 27 8, 356.

A carefirl rcview ofeach ofthe pages citcd by DEF fails to reveal any evidonce remotely indicating

that Mitsubishi had been infiormed that DEF intended to op€rate the ST above 420 MW, DEF

prescntod no evidonce et thc final hearing to oontest Mr, Polich's testimony that DEF did not inform

Mitsubishi of its intent to opcrate the ST above 420 MW, much less that DEF intended to op€rate

it at 450 MW. (Polich, Tr. 329-330)

DBF attempts to re-argue that nMitsubishi believed the ST was oapable of operating above

420 MW with properly engineered L0 blades." The ALI, however, found DEFs argwn€nt

unpersuasiva See Recommcnded Order, Paragraphs l l l, l 12, l 13, l 14, l 18, 1 19 and l2l.

DEF further att€mpts to re-arguo that "[i]n thc utility industry, the nameplatc rating is not

regarded as an 'operating pa!am€t€r,"' and that "dte general standard followed in the industry is to

operatc steam hrbines within operating parametcrs provided by the original equipment

rnanufachser while also striving to achieve the most efficiency for utility oustomers." The ALI,

t2
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bosed on the entirety of thc record, found DEFs argum€nts "tmnorsuasiv€" with respect to the

prudence of DEF's deoisions and aotions during 0re period leading up to and in restoring the unit

to service aftcr the Febnrary 2017 forccd outagc d the Bartow plant.2

DEF next reargues that "DEF had appropriatc opcrating porarnoters in place, and DEF

properly followed these parameters," throughout Periods l-5, and that tlt€ AJ.J erred by viewing

DEF's "acceptance" of Mitsubishi's 420 MW operating parameter in Periods 2 - 5 as a concession

that it was a "prcvious limitation." Tho AlJ, based on compotent substantial evidencc of record,

conoluded that DEF's actions aftcr the.first bladc failurcs acknowledged and confumed ttrat tlr

design point and operating limitation of the steam turbine was 420 MW . The oompetent substmtial

evidence relied on by the ALI includeg the Purchase Agleement and associated documentatio&

inoluding hcat balances, provided by Mitsubishi. (Swartz, Tr. 90, 16l-162,82-E3; Er ll5 at 19;

Ex. I 16 * 4,21; Bx. 109 at Bates 12432). As evidenced by the Recommended Order, thc then-

contemporaneous evidence of the 420 MW dcsigrr limitation tbat was available in 200G2008 and

DEF's consistent and ready acknowledgcmcnt of that operational limit in 2012 was more

persuasive to the ALJ than thc testimony and arguments prescnted by DEF at the final hearing.

The AU exprcssly found the rcstimony of DEF's expert witn€ss on this point nunpersuasive."

(Recomrnended Order, Paragraph I l0). It is the sole provinoe of ttre ALI to determine and weigh

2 Tho AIJ found that the concept of "nauroplaten is but ono of many indioia of tho intended

oporational limit of the ST and, as sct forft in the ALI's findings of facq thst Miaubishi clearly
informedDEF ofthc limit ofthe STthrough heat balances and other documentation in thePurchase

Agrcement. TheAlJftrtherfound,basedoncompetontsubstantialevidenceofrecord,thatDEF's
operation of tho ST for appmximarcly half of the totsl 21,734 hours at 420 Mw or abovc, with
2,973 ofthose hours aDove 420 MW in Period l, was not an incidental exceedance ofa numbcr
on a narneplate labcl, but instead was a failure to excroise reasonablc caro in opcrating the stean
turbine in a configuration for which it was not designed. (Recommended Order, tf 35) (Swaltz, Tr.
285,137,127-129,130.131,7647,n-83,159-162,169; Polich,Tr.302-305,330,332;E:t.l15
at 19, 24i Ex. I I 6 at 4, 2 I ; Ex. 108 x 2437 -2561; Ex. I 09 at Bates 12432-12439).

l3
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thc credibility of witness tcstimony, and the'Commission may not zubstitute its view of the

evidenca for that ofthe AIJ.

Finally, DEF zuggests ftat the Commission should reject the ALJ's ultimate dotermination

that DEF aoted imprudcntly in this casc, because the ALXs determination ofDBF s imprudence in

this casc nwould also inhibit a utility's ability to maximizc ouput for the bcnefit of its customcrs."

DEF's assortisn lacks merit. The ALJ's detennination in this casc is based 6n the evidence of

record and is consisknt with applicable law. The Recommended Order contains no findings of

ftot or conclusions of law thatwould inhibit a utilit/s ability or incentive to prudently maximizs

output for the benefit of its customqs. The only thing a final ordor adopting thc Recommendcd

Order would inhibit or discourage is imprudent utility powor plant operation and managemenf not

prudently opinizing output.

Paragraph 110 tif the Recommended Order applies the corrcct legal sandar4 is based on

factual findings supported by competent substantial evidence and oannot be di$hrbod. DEF's

exception to Paragraph I l0 must be DENIED.

RESPONSEJq PEF EXCEPTION NO. ?.

DEF orcepts to Paragraph I I I of the Recommended Order, which is set forth verbatim

below:

I I l. DEF's RCA concludsd that fte blade failures were caused by
the failure of Mitsubishi to desig ttrc 40" L{ blades with adequate
desigr margins. This co.nclusion is belied by the faot that the L-0
blades have failed at no other facility in the Mitsubishi fleet.
Mitsubishi cannot be faultod for failing to dosign its bfades in a way
that would allow an qpcrator to run thc turbinc consistontly beyond
its capecrty.

This pangmph of thc Reoornrnended Ordor contains facnral furdings that support the ALIs

ultirnate oonolusions of law. The Commission may not reject thc findinp of faot in Paragraph I I I

l4
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unless ther€ is no competent substsntial ovldenoo to support them, Similarly, a frnding that is both

a factual and a legal sooclusion cannot bc rejeoted wtren thero is subshntial oompctent evidenc€

to srpportthe factual oonolusion and tho legal conclusion necesscily follows. Berger, 653 So, 2d

at 480; Strtckland" 799 So. 2d at 279; Dwham, 652 So. 2d at 897.

The ALXs findinge of faot set fofitr in Paragraph lll arc supportcd by competent,

substantial ovidonco and cannot be disturbed. (Swartz, Tr. I79; Ex. 82 at 5; Ex. I03 at 55; Ex. I04

at 14; Ex. I 15 at I 80). The AU is solely arrthorized to weigb and balance the evidencc, dstermine

tlrc credibility of witnesses, and draw rpasonable inferences from the widcnce. See Helfetz v,

Dep't. of Bw. Reg,475 So.2dat l28l-2. DEF does not zuggestany enorof law, does notdispute

that the findings offact are supportcd by oompctent substantial cvidencc, and docs not conEnd

that the proceedings failed to comply with essential requirements of law. Instead, DEF simply re-

argues the evidcnce of rccord and makes new arguments. Pursurnt to s€ction 120.57(l)(I), Florida

Statutes, the Commission may not reweigh the evidence, consider uevidenceu not of recond, nor

rnodif! or rcject an ALIs ftctual frnding when the ftrding is supported by competent substantial

evidence of reoord. This is tuc evon whcn thc rcoord may contain conllicting evidence, and when

the Commission may disagrec with the ALJ's view of the evidence. As noted by the court in

Heifetzz

If, as is ofton tho case, the evidence presented supporB two
inconsistent findings, it is the hearing offrcet's role to decide the
is$ue onc way or thc other. The agcnpy may not rejeot tha hearing
ofticey's finding unless there is no compctcnt, substantial evidenco
from which the finding could reasonably bc infencd. firc agcncy is
not authorizpd to wcigh the ovidencc presented, judge credibility of
witnesseq or otherwise ioteryret the evidenc€ to frt its desired
ultimate conclusion.

l5
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Finally, in lts second Exception, DEF again re.argues the issue of tho timing of when the

damage ocourrcd in Period l; however, this issue is not addressed in Paragraph lll of the

Resommended Order. The findings of fact in Paragraph 1l I of the Recomnended Ordsr are

supported by competent, subsential evidence ofrecord and may not be disturbcd. (SwartzTr.

tOE; 179; Ex. 80 at 6; Ex 82 at 5; ElL 103 at 55; Ex. I04 at 14; Ex. I 15 at lEO). DEF s exception

to Paragraph lll mrstb€DENIBD.

RESPONSE TO DEF BXCEPfiON Nq. 3,

DEF cxcepb to Paragraph ll2 of the Resomm€nded Order, which is sot forth verbatim

balow:

ll2. Mitsubishi's more plausible conclusion atEibuted the blade

failurc in Period I to DEF's opcration ofthe steam turbine in cxcess

of 420 MW, rcsultlng in excossive steam flow to the LP soction of
the steam rnrbine, which in tum ca[s€d higlr back€nd loading on

the L-0 blades.

Paragraph ll2 of the Recommeirded Oder contains findings of faot that support the ALI'$

conclusions of law. The Commission may not rcject thc findings of fact unless there is no

competeut substantial evidonse of record to support them. The AIJ's findings of ftct in Paragnph

I 12 are supported by compcteirt substantial evidence ofrecond, including:

r Mitsubishi prepared a root caus€ ssscssment, dated S€ptember 20 I 7'

in which it determincd that exceesive blade vibration' or'{lutter,"

was detected, particularly dudng higlt enorgl blending whan

ramping up to the Bartow plant's full 4xl crperation. (Swartz, Tr-

100; Ex. 82 u 5-5).

r Misubishi conaluded that high LP loading and bypass oPcrations at

high loads (high$ conolated to operation ofthe ST ebove 420 MW)

l6
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were the primary cause ofthe I-0 blade failures at Bartow that werc

not enperic,nccd in othcrplants that utilized the same typc ofMHPS

steam turbine. (Swartz, Tr. I I 1-12, 86-88; Ex 82 at 5; Ex. 73 at 3;

Ex. l15 at23,D,39,59,6?,75,123,137, 153, 165, and 179).

DEF does not disputc tbat thc ALI's ffndingF of fact are supported by compctont substantial

evidence. DEF nevertheless re-argues its version ofthe evidcnce as to the 'rroot cause" of&e bladc

failures, and urges thp Commission to furd fasts that conbadict the face found by thc AIJ. The

ALIs findings of fact and oonslusions in Paragraph I 12 ofthc Rccomrnendcd Ordcr are supported

by compatent substantiral ovidencc of record and oannot ba disturbed. DEF's exception to

Paragraph I 12 must be DENIED.

RESPONSE TO DEF EXCEPTION NO. 4.

DEF exocpts to Paragraph 113 of the Recommendcd Order, whicb is sot forth

verbetim b€low:

I13. Mr. Polich perruasively argued that it would have been simple
prudcnce for DEF to ask Mitsubishi about thp ability of the turbine
to operate continuously in orocss of420 MW ou@ut boforc actually
operating it at thoso levels. DEF understrood that fte blades had been
designed for the Tcnaska 3xl configuration and should have at least
explored with Mitsubishi 6e wisdom of operating the stoam tu$ine
wifr steam flows in access of those anticipated in the original
desiCr.

This paragraph of the Recommcndcd Order contains faotual findings that support thc AIJs

conclusions. The Commission may not rejeot these findings of fact unless there is no competent

substantial evidence to support them. DEF does not dispute that the findings of fact are supportcd

by competent substantial evidence, nor proffer or support a di{fenent legal analysis or conclusion

in its exception. Instead, DEF rehashes tre cvidence and urgss the Commission to make new

findings that contradict the findings mado by the ALJ, arguing that its proposed new findings are

t7
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"as or morp reasonable" than &e fi"dinp made by ttrc ALJ. Pursuant to 120.5(1X0, Florida

Stafirtcs, tlre Commission mEy not subctihrte ncw finding;s of faot fortlrosc madc by thc AI.J even

if ttre Commission views the proposed new findings "as or more reasonable" than those made by

the ALJ. The legal standard for rejecting or modiffing an ALJ's finding of fact is whether the

ALIs finding is supportod by competont substantial widcnce of rocord. In Paragraph l13 of the

Recomme,nded Order, the ALJ cr<pressly finds the otpert testimony of Mr. Polich oredible and

persuasivo, and the tostimony prese'ntod by DEF urpcnuasive, wi& respect to the issue of whether

DEF aoted as a reasonablc utility manager would have done in light of thc conditions and

circumsbnoc that were known, or should have bepn known, at ttrp time the decision was made.

As noted &ovg tho credibility of witresses is wholly a factual detprmination within thc solo

province of the ALL SMcHand,799 So. 2d at278 ('thc weighing of cvidencc and judging of the

credibility of witnesses by the Adminishative Law Judge are solely the prerogative of the

Administratlve Law Judge as finder of fact.").

Thc AIJ dctermincd, based on the oompetent, substantial evidence of recond, that DEF

failed to carry its burden of proof that it act.ed prudently during the period in question. (Swartz,

Tr. 82-83, 116,127-129,130-131, 137; Polich, Tr. 308-309, 320-32L; E:L 105 atBatos 6875; Ex.

l[E at 2437 -2561 ; Ex. 109 at Bates 12432-l2439tand Ex. I I 6 at 4 and 21 ).

Thc ALJ's finding;s of fact in Paragnph I 13 of the Reoommended Order arc supported by

compotent substantial evidoncs ofrecord and cannot bc dishrbed. DEF's exception to Paragraph

l13 must be DENIED.

l8
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RESPONSE TO DEF H(CEPflON NO. s.

DEF oxcepts to Pragraph 114 of the Rccommended Order, which is set forth verbalim

bclow:

ll4. The rocord ovidenco dsmonsbstod an engineering oonsonsus

that vibrations assooiated witlt high cnergy loadings wore thc
primary cause of the L4 blade failures. DEF failed to satis$ its
burden of showing its actions in operating the steam twbine in '

Period I did not causo or contribute significantly to the vibnations

that repe*edly damaged ttre L-0 blades. To the contrary, the
preponderanco ofthe evidence pointed to DEF's operation ofthc
stcarn hrbino in Period I as the most plausibtc culprit.

Paragraph 114 of the Recommended ff€r suumarizes the lindings of fast that support ths AIJs

ultilnare determination. The Commission may not rejec{ thesc faoaral portions of the paragraph

unless thcre is no competent substantial evidence supporting them. DEF does not disputo thd thc

findinp of fact and conolusions in Paragraph I 14 of thc Recommended Order are supported by

comp€lont, substantial evidence, nor docs DEF proffer or suppod a different legal anatysis or

conolusion in its exception. Instead, DEF simply offers the conclusory statement that it would be

"as or more reasonable to conclude ttrat DEF aptions did not oause or conEibute signifioantly to

the L-0 bladc damage that occurred during Periods t through 5." The Comrnission's scope of

review is whethor the findings offaot are supported by compotont substantial ovidenoe ofrpcord.

The AIJ's frndings of fact in Paragaph I 14 are supported by cornpetent substantial evidence of

record. (Swartz,Tr,42,73,l08,l63,l2l-122,126,127,132,137;PolichTr.303-306'329-3301

F.x.72;Ex.80 at 2, 3, and 5; Ex. 108 at Bates 2461; Ex. 109 at Bat€s 12432-12439; Ex. I l5 at 23'

29, 39, 59, 67, 7 5, 123, 137, 153, 165, and 179 and Elt- I I 6 at 4 and 2 l).

In its exception DBF asserts that the ALI's findings of fact and conclusions of law imposed

an "impossible skndard of proving a negativen on DEF, as thc party with the burden of proof.

DEF s argument docs not fairly reflect thc ALIs findings of fact and conclusions of law. The AIJ
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conectly determlncd, and DEF does not dispute, trat the utility canies the burden of proof to

demonsFate thc prudenoe of DEF's deoisions and actions during the period leading up to and in

resloring the unit to service after tho February 2017 forced outage at the Bartow planl The ALJ

detcrmine4 based on the compeEnt gubstantid evidenoe of record that DEF failed b cerry its

burden of proof to demonsFate lhat it actod prudently during the period in question. The ALJ

foun4 based on the oompetent substantial evidencc of reoord that DEF actcd iurpnrdently, and

firthcr found that DEF failed to rebut the cvidenco of its imprudonoo. Thc Rocommcnded Order

reflacts that DEF failcd to ostablish a prima faoie case that it aoted prudently and failed to provide

erridence to rrobut the porsuasive evidonce of its impnrdenoc. Thc AIJ applied thc conrct legal

standar& with respect to the burdcn of proof and the dotermination of pnrdence. The AL)"s

findings of fsot set fortb in Paragraph ll4 of thc Recommended Ordcr arc basad on compet€nt

substantial svidence of rocdrd arid may not be dishubcd, DEF s acception to Paragraph I 14 ofthe

Recommended Order must be DENIED.

BESPOIISE TO pEF EXCEmON NO. 6.

DEF excepts to P&ragraph ll9 sf the Recommended Order, whioh is sct forth verbatim

below:

ll9. It is spcculativc to statc ihat the original Period I L-0 blades
would still be operating today had DEF observed the desip limit of
420 lvfW. It is not speoulative to statc thst the ovents of Periods 2
through 5 were precipitated by DEF's actions during Period l. It is
not possible to state what would have happened from 2012 to20l7
ifthe excessive loading had not occurred, but it is possible to stato
that events would not bave been the samo.

In its exception, DEF re-argues thatihero was no oresidual damagen to the ST following Period I,

and urges the Commission to rejcot thc AIJs finding of fact that "[i]t is not spooulative to satc

that the events of Periods 2 firrough 5 wore precipitated by DEF's actions druing Period l.' DET

20
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asls the Comrnission to substitutc a ncw finding that '\he damago to the L-0 blades that occurred

druing Pedods 2 through 5 was not precipiated by DE!"s operatiou of rhe ST during Pcriod 1."

@EF Exceptions, p.9).

The frndings and conqlusions in Paragraph I 19 of the Recoromended Order summarize the

ALJ's findings of foot in Paragraphs 84 and 89 of the Recomrnendad Order that "[t]here would

have been no Periods 2,3,4, or 5 but for DEF"s actione during Period l" and rejecting DEF's

argument tbat DEF's opcration of ths unit at exceseivo stearn pressures during Poiod I bEam no

rplation to the ultimats failure ofthe ST in Period 5. Indeed, in Paragrqph 89 ofthe Reoommended

Order, the ALI finds thst:

DEF ran &c unit beyond 420 MW without consutting Mitsubishi.
Mr. Polich found it a i:ibute to the design of the original 40' L-0
bladee tlrat they did not suffer damago sooner than thoy did. The
stoam turbine operated from June 2009 until lv{arch 2012 bcforc the
bladc damagc was noed It was impossible to statc exactly whon the
blade damago ocourred in Period l, but Mr, Polioh opined fiat the

damage was most likely cumulative.

trn foohote 4 of the Recommended Order, the ALJ further finds that:

DEF made much ofttre faot drat it could not be said precisely when
during Period I thc damage to tho blades oocurred, pointing out lhat
therc was a 5G50 chance that the bladcs werc damagod when the
hrbine was operating below 420 MW. This argument fails to
considcr the cumulative nrcar saused by running thc unit in excess

of its capacity half of the time. Thc exagt moment the damage

occurred is beside the point

The AIJ's findings of fact are supportcd by oornpetent subsantial ovide,ncc of recorrd" including

tho crcdibls expert testimony of Mr. Polich relating to the cumulativb operational effects on the

Bartow facility. Moreovor, as the findor of faot in a formal administrative proceeding, the AIJ is

permitted to draw reasonable inferences fiom the oompetsnt substantial evidonce in the record.

Amadorv. Sch. Bd. of Monroe Cwny,225 So.3d 853, 858 (Fla.3d DCA 2017) ('[w]herc
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reasoneble people can differ about tho facts, howcv€r, an agcncy ie bound by the hearing officey's

reasonable inferences based on the conflicting inferenccs arising from the evideuce"), citing

Crresethv. Depl of Health & Rehab. Sems,573 So. 2d 1004, 1006-1007 (Fla. 4&DCA 1991).

Tha ALI's findings in Paragraphs 84 89, and I 19 ofthe Reqommcnded Order are supported

by competent substantial evidence of recor4 including:

If DEF had opuated the steam hrbine at the Banow Unit 4 in

accordance with the design ou@ut of 420 MW or loss, there is no

ongineering basis to conclude thet the original L0 blades would not

still be in operationtoday. (Polich" Tr.308-309, 320321).

DEF operated tlre steam turbins in a way that introduced excessive

s-real inro tu sT g1ptac4 91:'::iy'.tg-:9,T9 oL$: 
-|9.bldT:

resulting in a oumulative efrect leading to daniaga (Polich, T. 304-

309,334,352; $wsrtz, Tr.86-88, l12; Ex.73 at3; Bx. ll5 at23,

29, 39, 59, 67, 7 5, 87, 97, 109, 123, 137, 1 5 1, and 165; Et. 73 at 3;

Ex. l16at4).

No other comprrable Mitsubishi steam hrbine expetieoced the

Bartow level of stearn loadinp or blade failure. (Swaru. T. 108,

t79; Ex. 103 at 55; Ex.80 at 6; Ex. 104 at 14; Ex. I 15 at 180).

The instellation ofthe pressurc plate and associated de-rate weip due

to improper operation above 420 megawatts in Period 1. (Polich'

Tr. 361).

A prudent utility manager, from both a warranty and a regulatory

perspcctive, would have requested written verification from
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Mirubishi tht tlre stesm tutine could be safely operated above 420

MW of outpul (Polich, Tr.36l-362:304-309).

The AIJ's findings of fact and conclusions in Paragnph ll9 arc supportcd by

competcnt substantial widcncc of reoord and ttrc Commission is not &ee to substitut€ new or

alternative findings urged by DEF. Moreover, DEF had the burden of proof to demonstat€ that it

acted prudently and that thc costs insurred wero not thc result of DEFs impmdent actions or

inactions. To the oontary, DEF failed to carry that burden and provc its actions in operating tho

plut were prudent and it failed to proye Orat the damages were the result of prudent operations

and tbus should be reoovered from ratepayers. DEFs exception to Pangraph I 19 of the

Recommended Ordermust bc DENIED.

RESPONSE,TO pEF BXCEPTTON NO. 7.

DEF cxcepe b Paragraph 120 of thc Rocommended Order, whioh is sst forth verbatim

below:

120. In his closing argumenl oounsol for White Springs summarized&e
equltios ofthe situation very walh

You can drive a four-oylinder Ford Fiesta likc a V8 Fenari, but it's not
quitc thc ssrn€ thing. At 4,000 RPMs, in second gear, the Fenari is
already doing 60 and it's Just warming up. The Ford Fiesta, howwer,
will bc moaning and begging you to slow down and shift gears. And
that's kind of what we'rc talking about here.

It's conceded as faat that the root cause of the Bartow low pressure
turbine problems is sxcessive vibrations caused repoatedly over time.
The answcr to thc gucstion is was this due to the way [DEF] ran thc
plant or is it due to a design fla*? Well, tlro answcr is both.

The fast is that [DEF] bought I stcam lrbine that was already built for
a different configuration that was in storage, and then hooked it up to a

configuration ... that it knew could produce much morc steam than it
necded" It had a gen€rator that could produce more megauratts, so thc
limiting factor was tte steaur turbine.
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orr its ov'rn initiativo, it deoided to push mole steam tlmugh the steam
lrbino to getmor€ m€gawats until it broke.

So from our pcrspectivc, [DEF] cleady was at fault for pushing
sr(cessive stearn flow into the turbine in the fust plaoe. The repair whioh
has bscn cotablished .,. may or may trot work, but the early opcration
clearly impeded [DEF'sJ ability to simply claim that Mitsubisbi was
entirely at fault. And under those oircumstanocs, it's not appropriate to
assign the cost to thc coneumers.

Iu Pangraph 120 of the Reoommended Ordcr, the ALJ orprcsses agreomcnt wi0r counsol's

zummation of the "equities of the situation." As discussed in detail in the rcsponses to DEF s

Exceptions I - 6 abovo, the ALI's numerous factual findings supporting tlre ALI's ultimatc

daermination that DEF acted imprudcntly and strould be required to bear the resulting replaccmont

porver oosts are zupported by co,mpetent substantial evidencc. (Polioh, Tr. 304-309, 361-362;

Swart,tr. b6-gg, l12;Ex.73d,3;Ex. l15 at23,29,39,59,67,75,87,97,109,123,137, l5l,

and 165; Ex. 73 at 3; Ex. l16 at4).

In its Erception to Paragrsph 120 of the Recommonded Order, DEF does not disputo that

the ALI's findings of hct and ultimate determination are supported by competent suhsntial

ovidencc. lnst'ead, DEF offers a conolusory arguoent and improperly urges the Commission to

rqject the ALJ's findings of fact and to substitute contradictory findings. As set forth in tlic

rosporules to Exceptions I through 6 above, the AIJ's findings trat DEF acted imprudently and

determination that DEF should be required to bear the resulting replaccment pow€r costs arc

supported by competrgnt substantial evidence of record and are consistent with applioable law. Tho

Comrnission is not fipe to rcject the ALI's finding that DEF actod imprudently and to thercby

mod$ the ALI's ultirnate determinetion that the costs of the forced outage should be borne by

DEF. DEF s excepion to Paragraph 120 is without merit and must be DENIED,
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RESP9NSE TO DBF E)(CEPnON NO. 8.

DBF exccpts to Paragraph l2l of the Reoommended Ordcr, which is set forft verbatim

below:

l2l. The greaterwcight ofthe evidencc supporF the conclusion tftat

DEF did not ocercise reaso,nable carc in oprating the steam turbine
in a oonfiguradon for which it was not desigped and under
circumstanoos which DBF know, ot should havo lnown, that it
should have proceeded with caudott, seeking tho cooperation of
Mtsubishi to derrise a means to operatethe steam hubine above 420
MW.

Partgaph l2l of thc Rccommendcd Order summarizcs the AL,f's num€K,us fudings rclating to

whether DEF actcd irnprudently. As reflected throughout the Recommended Order, and set forth

in detail in the responses to Excoptions I - 6 above, the ALI's ultimate determination that DEF did

not cxcrcise rcasonablc carc in operating&e srcam turbinc in a configuration for which it was not

designed, is support€d by competent subsbntial evidence. The Commission is not free to r€ject or

modiS frndings of facts, or conctusions of law that logioally flow from such findings, when the

furdings are supported by competent substantial evidence of record. DEF's exception to Pangraph

l2l is without merit and should be DENIED.

RESP-ONSE TO DEF EXCBPTION NO. 9.

DEF exoept to Paragraph 122 of the Recornmended Order, which is set forth verbatim

below:

122. Given DEF's failurc to meet its burdcn, a nefilrd ofreplacemcnt
power costs is wananted. At least $lt.l million in replacement
power was required during the Period 5 outage. This amount should
be rcfunded to DEI'9 customers.

Paragraph 122 of tke Rooommonded Order summarizes the A.LIs numerous findings rclating to

vrilrether DEF acted imprudeirtly, and sbould bc required to bear the resulting replaceme'lrt power

costs. As refleoted throughout the Recommended Order, and set forth in detail in the responsos to
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Exccpions I - 6 above, tho AIJs ultimate determination that DEF did not o<erciso reasonable care

in operating the steam trnbine in a configuration for which it was not designed, and thcrcforc

should bc rcquircd to b€ar the resulting roplacemont power ooJts, is supportcd by competent

substantial evidence of resord, Because tlre ALXs findings of frct are supportcd by competent

substantial ovidenco ofrecord and the ALI has applied the correct law to the facts, DEF s exception

is without merit and muet be DENIED.

RESPONSE TO DEF EXCEP$ON NO. r0,

DEF excepts to Paragraph 123 of thc Rocommended Order, which is set for& verbatim

bolow:

123. DEF failcd t0 carry its burdeu to.show that the Period 5 bladc
damage and the rcquired replacement power costs w€r€ not
consequcnces ofDEF's imprudent operation ofthe steam turbine in
Pcriod L

In ir excepion to Puagraph 123 of the Recommended Order, DEF does not dispute thatthe ALJ's

conolusion in Paragpaph 123 is supported by competent subetantial evidence and is oonsistent with

applicable law. krstead, DEF improperly offers the conclusory ar$xnent that the Commissiou

should reject the ALts ftndings, re-weigb the cvidonco, and substitute new and directly contrary

ffndinp that are ftvorable to DEF. As set forth in dctail in the responses to DEF's Exccpions I -

6 above, the AIJ's findings offact arc nrpported by competent substantial evidence ofreoord and

the ALJ applied the son€ct legal standard to the evidence of reoord. DEF's excepion is without

merit and must be DENIED.
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RBSPONSE TO pESH(CEPTTONNO. 11.

DIF exccpts to Paragraph 124 of the Recommended Ordcr, whioh is sct forth v€rhim

below:

1 24. The de-rating ofttre stearn turbine that requirod the prrchase of
replaooment power for thc 40 MW loss caused by installadon of the

ptes,* plaie was a cotaequence of DEF's failure to pnrdently

operate 0rc steam turbine druing Period l. Because it was ultimately

Gponsible for the dc-rating DEF should refund reptacemcry !o-sb
inJurred ftom ttre point the stoam lurbine cane back online in May

2017 until ttre start ofthe planncd fall 20l9 outrge that allowcd the

rcplacemcnt ofthe pressurc plate with the rcdesigrred Type 5 40" L'
O 

-Uades 
in December 2019. Based on the recond evidencc' thc

arnount to be refunded due to the de-rating is $5'0 16,782.

The firndamentat premiso of DEF's excaption to Paragnph 124 of the.Recommcndcd Order is

DEF,s sonclusory re-ar$xnent that 'Dff provod by a prepondcrance of the widenoe 0rat its

opcration of the ST during Pcriod I was prudeot.' The ALJ foun4 based on the competent

substantial evidence of reconC" tbat DEF s oporatlon of thc ST during Period I was aat prudcnt

DEF fisttrer excepr to the AIJ's conclusion firat DEF should be required to r€fund

replacement power orosts rclated b the installation of the piessure plate. As set forth in detail in

the Recommonded Order, and in the responses to DEFb Exceptiorrs I - 6 above, the ALJ's findings

arc supported by competent zubsential evidencc. Thc ALI duly considered DEF s imprudent

destruation of a portion of the full oapability of the ST that required installation of the prcsstuc

plste. Golich, Tr. 361). The basis for the AL,l's finding that ratcpayers should be refimded

replacernent power costs is DEF's imprudence in operating the Bartow unit. The prcszure plate

bandage stopped thc blecding, resuhing in a 40 MW de-rated output, but did not immunize DEF

from ths cffeots of its underlying imprudence.
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Nobbly, DEF does not cxcapt to the ALJ'I rclaH findings and conclusions in Paragraph

108 of the Rccommended Order, in whioh the ALJ sets forth DEF s brndcn of proof as it relatos to

any replaccmont pow€r cost$ arising from installation ofthe pressure plate:

108. This is a de novo proceoding. $ 120.57(l)ft), Fla' Stat
Potitioner, DEF, has the burden ofproving by a preponderance of

. the ovidence, that it aotod prudently in ib aciions and decisions

leading up to and in restoring the unit to servicc afrer thc February
2017 forscd outage et the Barton, Plant. Additionally, DEF must
provo by a prepondoranoo of the evidence that no adjustnent to
rc,plaeement power cosb should be madeto ac.count forthe frgt that

after the installation of a pressure plate in Maruh 2017, tbe Bartow

Ptant could no longer produoe its ratod nameplatc capacity of 420

Wl . Dep't of Trmsp. v. JY.C. Co.,396 So. 2d 778' 78E (Fl8- lst
DCA l98l); $ 120's7(lxi), Fla. Stat

DBF had thc burdan of proof to show that it acrcd prudeirtly and that thc cosB incurred worc not

the result of DEF's impnr.dent aptions. It did not oarry that burden. To the contrary, DEF fail€d to

prove its actions in operating the plant were prudent, and firtherfailed to provo thatthe damages

rcsulting from the do-ratc were the rrsult of prudent operations and dus should be recovcrsd ft'om

ratcpayen. Therefore, DEF should be rcquirtd to refilrd the amounb d€tesnined in the

Rccomme,nded Ordcr. DEF s Erocption to Paragraph 124 of thc Recommended Order strould be

DENIED.

RFSPONSE TO DEF EXCEPnON NO. 12,

DEF exccpts to Paragmph 125 of thc Recommended Order, which is sct forlb verbatim

below:

125. The total amount to be rpfunded to sustom€rs as E result of the

irnprudence of DEF's operation of thc st€am turbine in Period I is
$16, I 16,782' without int€r€st.

DEFs exception to Paragraph 125 of the Recommended Order is a conclusory rcstatement of

DEFs re-argument that DEF "operated the ST prudently at all times relevant to the replaoement
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powcr costs and is, thcrefore, not required to refirnd any qrnount to its customers." As sct fortlr in

detail in the Recommended Oder and in the rcsponsec to DEF s Exceptions I - 6 above, the AIJ

fouod, based on the compet€nt eubtsntial cvidcnce of rccord, that DEF failed to carry its burden

of proof to demonstrate that DEF acad prudently during Period I and that no adjustnent to

replaccment power costs slrould be made to account for the faot tha! after the instsllation of a

pr€ssure plate in March 2017, the Bartow Plant oould no longer produce its rated nameplate

capocity of 420 !vfW. DEF does not contend that tlre finding of fact ond conclusion set forth in

Paragraph 125 of thc Recommondcd Ordcr is not supportcd by compotcnt substantial widencc,

but instead urges the Commisgion to re-weigh the evidence and sub*itute a new conolusion

without wen proffering an altcrnative lcgpl analysis, whioh the Commission may not do.,

CONCLUSION

The Commission referrcd this matrcr to the Division of Administrative Hearings to condust

a formal evidentiary hearing on two questions of disputed fact. The ALJ conducted the formal

evidcntiary hearing, heard and reviewed extensive tcstimony of expert wifitesses, rcviewed

voluminous documontary evidencc, made numerous furdings of fact drat are supported by

compct€nt substantial ovidenco, and applied the conect legal standard to determine that DEF did

not meet its burden of proof to show tlut thd it ac't€d prudennly in operating its Bartow Unit 4

plant and in restoring tho unit to service aftcr the February 2017 forced outagc; and dhat DEF

therefore may not r€covcr' md thus should rofund, $16,116,782 to its customedl for replacement

power costs resulting from the steam hrbine outages ftom April 2017 ttuougb September 2019'

DEF s cxccptions to the Recommended Order are without merit and should b€ denie4 and the

Commission should adopt the Recommended Order in full as the Final Order of the Commission.
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DATED THIS 2ls day of May 2020'

RESPECT?IJLLY SUBMITTED,

J.R. Kelly
Public Couneel

lsl CharksJ. Relwtnkcl
Charles J. Rehwinkel
DeputyPublic Counsel

rehwinlcsl.ohsdes@leg,state.fl .us

Thomas A. (tad) David
Associa& Public Counsel

Office of Public Counsel
c/o The Florida Legislaturc
1l I West lvladison Street, Room 812

Tallahissee, FL 32399 (850) 488-9330
Atonreys for tho Citizens of thc Satc of Florida

1025 Thomas Jefferson SrccLNW
8th Fbor, lVestTower
Washington' DC 20007
Telcphono: (?;U4 142-0800
Facsimilo : (202) 3 42 4807
Email: jbrcw@srublaw.com
Afiorney for White Springs Agricultural Chemicals, Inc.'
d/b1a PBS Phosphato-White Springs

/s/ Jon C. Mqvle. Jr
Jon C. Moyle, Jr
Karen A. Putnal
MOYLE LAW FIRM, P.A.
t 18 Norttr Gadsden Street
Tallahassee, Florida 323 0 I
Telcphone; (850) 681 -3828
Faosinile: (850) 681 -87E8
jmoyl@moylelaw.com
kputrral@moylelaw.com
Attorneys for F.lorida Indushist Power Users Group
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I HEREBY CERTIFY that a tue and correct copy ofthc foregoing has been fumished to dre
following prrties as indicated below, on this 2l'r da,y of May 2020.

Florida Publio Servioe Commission r* PCS Phosphato t

299 First Ave. N. 106 E. College Ave., Ste. 800
SrPEteEnrrg;Ftr3t70) ---ailliliass€e;Fl,'fr0-f --

Offrce of General Counsel
2540 Shumud Oak Blvd.
Tallahassee, FL32399

Dianne M, TripleU f
Dukc Energy Florida, LLC

Jon C. Moylg Jr.
Karen A. Puhal
I I8 N. Gadsden St.
Tallahassee, FL 32301
jmoyla@moylelaw.oom

**Hand Filing with PSC Clcrk
tovemight delivery or electunic delivory

James W, Brpw
Laura W. Bakcr
Eighth Floor, West Tow€r
1025 Thomas Jefferson St., NW
washington, Dc20007
jbrcw@smxblaw.com
lwb@smxblaw.com

Duke Energy Floilda, LLC f
MatthewR Bemier

Shutts & Bowen LLP
4301 W. Boy Scout Blvd., Ste. 300
T*pq FL 33607
dhernandez@shutts.com

lsl Charles J. Rchwinhel
Charles J. Rehwinkel
Deputy Public Counsel
Oflioe ofPublic Counsel

dianne.tiplett@duke-cnergr.cnm matthew.bernior@duke-energy.com
FLRe gulatorylegal@duke-energ/.com

Florida Indusrial Power Users Gnorp t Daniel Hcmandea Esq. t
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