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CONFIDENTIAL

M+'.Lq3L REIFJ.SE. Qg]-vpI[ArT,T,Sqr rq $uE. AI{p, sErrr"FMEryT
AS4PEUEM BPTWSEESUKSTSERqX.rtOS$A. tLC Aryg

PrIf$UBIsHr.Hf r&c$fg$gElg$Tolrrs.INg..

THIS MUTUAL RELSASS, COVENAT{r NOT TO SUE, ANn SETTLEMEN?

ACRSEMEI{T (hereinaftcr the "settlernent Agrcement') is entered into on August le,2018

('Effective Dat€"), by Duka Ensrgy Florida lnc., now known ss Duke Energy Florida LLC

(*DEF ) with its principal busincss ofTice in St. Fetersburg, Floridg and Mitsubishi Hirachi

Power$ystems Americas, tnc. ("MHP$") with a place of business in Orlmdo, Florida DEF and

MHPS collectively may bc rcfersd to as the oPanies" orindhidually as '?arty" throughout this

Settlement Agrccment.

WI{EREAS, DEF's Brrtow Genenting Station t*Banod) is a 4xl Cornbincd Cyclc

(*CC') phnt with a Stesm Turbine f'S.I') that $ss sold by MHPS's predesesor in intcrest ro

DEF's pmdecessor in intercst underContrnct No. 270E1$ (the "Contract') for use at Bartow; and

WHtrREA$ Since commissioning of the ST in 2fi)9, Barrow has suffered five cvenls

involving ST suge L-0 blade damage or fnilure afTecting mid*pan $nubbcrs, shroud Z-lacks,

and airfoil tips; and

WHEREA$ allcr the ST wrs eommissioned in June ?009, MHPS dcsigned enhgnccd L-

0 bladcs that would endeayor to atlow Bartow station to increasc its output from 420 MWs ro

450 MWs; and

WHER$AS, the Parties entcrcd into Purchase Order ?lt3tl on Februrry 10, 2014,

whcrcby MHP$ wes 10 design and instell such snhsnced design L-0 blades at a $6MM cost to

DEF, which amosnt DEF has paid; and

DEF-1 8FL-FUEL-OOOO7s



CONFIDENTIAL

WHESEAS, the enhanced blades were installcd subject to a thref-ycar qt:sranty and the

ST ran wirh rhe enhanccd blades until April 2016, when furttrr damage to the L4 blades was

obeervcd; and

WHERSAq rhe Panies then entered into Purchas€ Otder 2l4l t 103 on April 16, 2016'

under which Ml.lPS provided replacsmEnt blsdes for the enhFnccd blsd€S which rcplacernent

blades were msdt with stellits hard'facing ro the snubbers; and

WHE*SA$, DEF conrends that thc blades provided undcr P.O. ?l4lll03 should be

provided &t no eosr to DEF under the terms of the warrenty issued with P'O. ?18333 and MHFS

contends rhg DEF orves pgyment fsr sueft blsde$ in an amount: of $3.5MM; and

WttEREAq oper*tioffil srcp changes forced e shut-down of the Eanaw ST in Octob*
.

1016, at which rime further damage tc the stellite-hardened L-d blEdcs was obsewed; and

WHER.EAS, the Perties enlered into Purchase Ord$r 2359098 on October 28, 2016,

under which MHPS provided additional rcplacanent blades With further stsllitc hard-facing to

the Z-lack and to thc snubbcrs; and

ltttERIiAS, DEF conrends that the blades provided lrnder F.O.2359098 should be firee

ro DEF under the warrsnties issued with F.O. ?1E383 and P.O. 2l4l | 103 rnd MHPS csntends

that DEF owes p&ym€nt for sueh bladcs of $3.5MM: and

WHER-EAS, DgF cxpc.rienced another shut-down on February 201?, when a lsss of

msss event occured and a blade fragmcnt traveled through the LP turbire; and

1VI.IEREAS, the L.0 blades werc rcmovcd and MHP$ provided DEF with the option of

replacing the blades egain or substituting e pnessur€ plate as B rneans to bring the 5T bac;k into

service quickly; and
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1VIIEREAS, under Purchase Ordsr 5042343, DEF directed MHPS to design rnd instalt

6 rew prcssurr phte for wlrich MHPS has invoiccd DEF for $z.lMM and hrs yet to invoict

$l.lMM, and which smounts have not bccn paid; and

WH$REA$, fte Partics disagrce rs ro fte cailsc of each ST L-0 blade failur€ with MHFS

contending that the fbilures arc thc result of Bartow opcrrtiors *nd DEF contending thst the

failures are the rcsult of L.0 blrde undcr-dcsign: rnd

WHEBSAS, thc Pa*icswish to rcsolvc all outsunding diryutes related to plyments thst

MHPS clairns are oucd linr two scu of replacernent blades (pursuant to P.0. 2l4l | 103 and P.O.

2339t)98) and for the prcsure plrte, ahogetlrer totaling Ten Million Two Hundred Thousand

Dollars t$ | 0,200,000I and

tttHERgAS, DgF clsims it is oned $ix Million Dollus ($6,000$00) by MHP$ forthc

co*t of rhe "improvcd" blades sold to it under P.O. 718383, which DEF contends weie defegtiva;

and

WtfgREAS, all dispuns and cleims relsred n tl) Contrnct Number 2?0810 for the

purrhase of thc stsarn rurtins L0 blsdes, inchding but not limited m Purchsse Orders 214l I 103,

2j5g098, ?18383, 5M2343 and t2) paymsnt for ths pressurs plalc under Purchnse Ordsr

5042343, (collectivcly mfened to hercin as the "Pwuhase Orders') and any snd all clairns that

eirher party has against ths other for any r€rson wtratsoevcr arising from or relrted to the

Contraet or the P111chese Orders, including, but not limited to slaims r*lated to pDymcntr

wansnty issuss and/or thc Fmchase Orders art collectively refcmed to ns the "Cuncntly

Disprted Claims;'and

lYlfgtlg,A$, to avoid the timc and cxpense associatcd with any adversc procceding

litigation, suit or othsr aetion betscen ond among them reletcd to sny or all of ttre Cunently
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Disputed Claims, DEF and MHPS agre€ to resolvc any and alf natters related tc or arising fiom

the Currently Disputed Claims, subject to fte torms and conditions of this Agrcement;

f,[o,l[l, THEftEFOFS, in considcrntion of the promices snd covenants s$ forth harein

and other good and valuable consideration, the rcceipt and'sufficicncy of which ths Parties

acknowledge, the Frrties mutually &gr€e as follows:

1. R4CI.rA.IS

The Recirals and Fleadings constitute a part of thir $ettlement Agrcement and are

incorporated by reference as fully sat forth here.

,. tltIKEEtrrERcvl$ 9EI*[SAJIQI{$

DEF shall pay h,lHPS Three Million Dollsrs ($3,000,000) within 30 d*ys efter the

Executian date sf &is Senlemenr Agreement in full release of any and all claims MHP$ had or

har rcleted ro or rrising fmm ths Currcntly Disputed Claimr, afl as wn forth hercin.

3. &$F{rS:$-.gSL!qArI0Ns_

s- Upon exeeution sf this $ettlemenl Agreement, MHPS shall provide DEF a Two

Million Dollnr (S2"$0CI,000) ucdit (the "Crcdit"), v,thich DEF rnny takc in whole and

immediately ageinsl the next Stcann Turbine major outage and the LP solution al

&artow that is curre$tly being bid by DEF and on vlbich MHFS has madc a proposal

{the "Future Projects"}, As additional considcration,fo'rthe Settlernent of thr Cunently

Disputed Ctaims and in the evenl MHPS is awarded |he L-0 Solution at Banow MHPS

strcll wanant sr guarantee the performance and rclir$,ility of such upgrrde ss mutuslly

agreed upon by the Parties, but such w&rrenty shall irrclude s limited warrang for

defccr in design, material md workmrnship for the tquiprnem and seruiees providcd by

it in connection with the Eartaw L-0 blsde upgrade. ,As pan of*ny such warnnty,
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MHPS shalt agrce to pry the costs ofrepair rnd or replaccment of the L-0 bladcs that

fsil due lo defbcts in the dcsign, matcrials or wortrnanship for a priod not to exccd ten

(l0) 1can fmm dclivcry of such L-0 bhdss. MIIPS shsll nlso r$Ee to pay DEF lor or

to gcrform all opcn rrd close csse , in both cases, per the MHPS divbion of

responsibility in the rcsultrnt purchrse ordcr" Such wsrran$ shall be expmssly

condirioncd on DEF opu'rating ttn fbciliy in accordance with MHPS instructions md all

opcradons menuals.

In the event MHPS is not arryardcd the Future Projects, DEF mny nke the Crcdit, in

whole or in pn rg*instany curcnt or fuArrc rvork, repair, or upgrade by MHFS at

any DEF station or facility, which in DEF's solc dissrction, has bccn or may bc

rwarded to MHFS, &rly in the case of wsk other than ths Futurs Pmjeets is rwsldd

ts MHPIS, sl6ll such Credil strall be gpplied st ths tim€ of invoicing either ryrinst urork

completod by MHPS or rgainst crr{y prymcnt eglwmcnts for rny DEF pmjecls rs &e

Perfier msy agqpe, st s rate per invoice to DEF forzush pmjsei' of no morc dun twnty

pspcnt (207o) of thc contnct valrr fcr such projcct. DEF strall not bc $titlGd to fiiy

paymcnt or credit for any unurcd portist of the Crcdit pcr thc egrlicrof the fint

scheduled DEF Ciuss County Cornbincd Cycle Blocls I md 2 stea It turb'ine maior

oursg3g or in l0 yurs. MHFS shall coordinxe its obligations under this subsceion

with Antftony Salvrrezza (or his succcssor), as the responsible rcptsenutive for DEF.

It is cxpressty understood and agreed thrt the forcgoing subparrgraph (s) is not intsndcd

to be nqr is r pmraise or obligation sn tlre parr of DEF to awerd or grant work to MHPS

exeeFt as may occlr in the nonnal counc af busirrcse trd und* nofinsl DEF conuacting

proeedures,
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4. RELEASE BY UHPS

MHPS and its psrcnt" subsidiartes, predecessor$ sucgessors, and rssigns, all relstsd or

afTiliated corporations or other entities, and all such enrifies'iespcctive past' present and futurc
i

shareholders, insumncc carie6, direcforq oflicers, mcmber$ managens, ernployeesn attomeys,

Edvisors rcprcsentatives and/or rgents (cach of them individuilly and in their oflicial capacities)

hereby rslease and forwcr dischrrge DEF and its parent, sub;idiaries. predecessors, sussessors,

and assigns, all relatcd or afliliated corporrtions or otherenthips, and all such entitiss' respectire

past, present and future Srareholders insurrnsc canicrt direcXors, ofTicsn, rnembers, managers,

employces, $tomcy$, advisorg, rsptssntatives, contractorp and/or agents (cach ol them

individuelly rnd in their oflicial capacities) from any and dl claims, actions, causes of action,
i

demands, rightq damages, costs, loss of sewice, t*p.nrrJ rnd compen*tion of rny kin{

whether known or unknown, and from all suit$, debts, Cues, eums of money, gccounts,

recl'onings, bonds, bills, specialtics, covanantsr conlnrvcrsiesl rgreemeils, pmmises, tl€spa$ses,

damages, judgnrcnts, executions, clairm and demands wheu{ever in law or in equity fipm thc

beginning of time to the present, rslated to or rrising from the purrently Dispured Claims.

af{iliated corporations or other entitiesn and all srch entities' pcspective past, present snd fuiure

sharcholders, insurance canierc, dircetors, officers, rrernbenl mrmg€r1 cmployees, Bttomeys,

Fdvisors, reprcscntstiv€$ and/or agents (cach cf ficrn individuflly and in their official capacities)

'hereby release and forever discharge MHPS and is ph*nr, subsidiaries, predecessorr,

sscccssors, and assigns, all related ol afliliaad corporatiofts or other entities, snd all sueh

entities' respecl,ive pest, present and future sharcholders, insfrrance canbrs, directorl officers,

5. RELE#SEEYBEF

DEF and its parent zubsidiariss,

:

predecessorr, succissom, and rssigns, all ralated cr
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memtre$, managers, ernploy€ts, attomeys, advisors, represenktivss, contractgrs and/or sg€nts

{cach of ther$ individually and in their oflicial caprcitics} from any and all clairns, asrions,

causc$ of action, demands, rights, damages, cosls, los6 of sewica' expenses and compensation of

rny kind, whether known or unknown, and fiom all suits, debts, dues, sums of moneyr sccounls,

reckonings, bonds, bills, specialdes, covenants, contnoversic+ agreemcnts, pronrises, bespasses,

damtgcl judgmcnts, cxecutions, claims and dcmands whatsosvcr in law or in equity lrom rhe

beginningof time to the Frcsent, rslalcd to cr nrising fmm the Cunently Dirputed Clrims.

6. muTUAlLSo. ryyFNAHT Ngjf TO..-suE

Under no circumstsnc€s shall either Peny euc or flle uny hwsuit or otherwicc asxrt ury

claim agoinst each other with respect to the clsims rclcased in this Scttlement Agrcemcnt, e*€ept

e-uch claim or lawsuit ss rnsy be necessory to cnforce the tcnns snd condilions of this ScttlEmcnt

Agrecment. or as otherwise stated herein. .lr is exptssly understood and agrcsd that the aforxrsaid

is m*terial induecment to the Partics to entcr into this $ettlement Agmcment.

7, NO EDMISSION OF LTAEI&IIJ

The Parties acknowlcdgc that this Setthment Agreement is a compmmiss ofall Cunently

Dispurcd Cleims and rhat ths execution of this Settlernent Agreenrcnt is not to be construed ns an

admissicn of liability on the prrt of Eny of the Parties hercro. Thc Psrtiss crprcssly deny any

liability with respect to the Cunently Di$puted Claims, rnd travs nesolved tlris dispute merefy to

rvoid litigption with rcspcct to sueh the C*nently Disputcd Claims.

&. R,EPRESEF{TATTONS.WARRANTTE$ANDCOI'ENAHTS

Each Party rcpresents and warrents to the other Farry that:

a, thc exeeution, delivery and performance of this Scttlement Agreement has been

velidly suthorized by sueh Party, and no other corporate, limited partnership or
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limited liability company action, as appliceblc, of such Party is necessary lo

a$thorize rhe execution, delivery and performence of this Settlement Agrccmenq

This Settlement Agrcernent has been duly and validly executed and delivcrsd by

sueh Party;

This Senlernent. Agreement constiturcs such Pariy's legpl, valid and binding

obligation, enforseable agninst it in rcsordcnce with iB tcrmsi

Neither the erecution and delivery by such Patty ofl, nor its performrnce under,

this Settlement Agreernent will conllict with, rfsult in a breach of any pmvision

of, constitute a default (with ar without notice Sr lapse of time or both) undg, or

rcquirc I consent Or wniver under' any agrcemsnt' instrument or other conhacl'

*rfangcmentr unde$tanding, or commilrncnt, whether writrcn or oral, to which

sueh Party is a pa*3'or by which it or its ssset$ src bound- (e) With respest to this

agfesmefit, each Party:

i. llas rcnd this Ssttlement Agreemcnt and has beefi advised by counsel of

thcir choosing ss to its legal effccq

ii, Has nor assigned, tmnsfcned or granted or purportcd to assign or uansfer

or grant any of the claims, demands or Gause Of action relcased in this

Scttlement Agreement;

iii. Thsl, to the extent any senlement negOtiations or agreements have been

made before the execution of thls SeUlement Agreement, these

negotiatiotls and agreements src merycd into this Settlement Agreement

which now rcprssens in full the only Settlement Agreernent between the

Partie,$ relating to this s€ttlement tnd releasei

d.
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iv. l{o riprcssntstion, prcmi* or inducement whqtsoevsr not contsined

herein has been mnde by any one Farty to anothcr and this Scnlement

Agrcement is executed without rclirnse upon atty strtsmcnt or

rcprc$cntttiolr by sny other Partn including theircounsel-

c. DEF reprcsents that it is thc solc owner of the Bartow facility and solc bcncficirry of any

of the Contrcct and Purchase Qrdere snd that therc erc no otlrer entities that mry have an

ownership intercst in any clairn against MHPS Amcdcas rmder the Contract or the

Furchrse Older$.

e. cgw$$relAlg
This Settlement A$cemsnt has been execut,Ed in thc $tate of Florida and this Scttlement

Agreemcnr sh*fl be governod in all rcspecs by the la$$ of the $tate of Floride. The Partics

agrce rftat any action to enforce the tsrms cf this $cttlement Agreemant $ill be bro*ght in a sUte

or federll coufi in the Stcte of Ftodda Thc Parties here$ knowingly' volunurily and willingly

waive any right to trhl by jury.

ll!. gEygsa$ILI3J

The prcvisions of this $sulement Agreenent shall be deemd spverable, and thc invalidity or

unenforceability of any one or morc of said provisions shall not affeg rhe validity and

enforccsbility of tlre other prrovisions contained hercin.

tt" w&lyge

No walver of any provision of this Settlemsnt Agecmcnt shrll be vslid unlcss it is in xriting

and signed by thc Pa*y againrt whom the wsiver is sought to lre enforced. No v*lid waiver of

any prcvision of this Seulement Agreement shall b* dce,rnsd s r&&ivsr of any othcr provision

contained herein.
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11. turoeryIc,$Trgrq

No change, addhion or modiflcstion of this $eulempnt Agreement shsll b* binding unless it

is in writing rnd signed by the Perties.

13. qxEcurLoHqFTJI$&!]EpEMETE

This Scttlcmcnt Agreemant may be executcd in one or mpm duplicatc originrl counterptrts

and by facsimile, with ttre same force end effect as if all thc signaturcs wene set foilh upon q

single original inetrument.

I{.

If any legnl action or other proceeding is brought to enforcf or interprct this Scttlement

Agreernnl crch Party shall bear the co$t of irs own cx,penses f nd attorneys' fces related rhercto.

I5. CONITTDENTIAI{ITV

Each Party will trset all tenns of this Settlentent Agreement (the "eg&!dgg!g!

lnformstion") confidentially and will not disslpse sueh information to rny other

p€rso& corporation or entity exc€pt as pcrmin$ in writing by the othcr Farties or

as cxpressly permitted by the terms of this $tttlement Agreernent. Each Party

will prcrccr nll Confidcntial lnformation with t$e sarne degrte of care it rpplies to

prCItect its own pruprictary and csnfidential infdrmation.

Nothing in this Settlement Agrcement shall be deemed to prohibit the Farries from

disclosing Confidentiaf lnformstion tc their parsnts, subsidiaries, affiliatss,

predccessors or successors in intercsts, and eech of their shareholdcrs, membcrc,

officers, dircclors, employees, lauryeiu, profersionaf accounlants or lenders, as

nscessary for the business needs (including, without limitetion, any *nd all tax,

(a)

(b)

l0
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and insurence requimmenu) of such Farty, its parents, subsidiaries, afitiates,

prcdeccseom or succgJso$ in interests'

{c} If arry Pany is rcquestsd or reguired by deposition on oml questions,

intenogalories, rquests for infommtion or documents, subpoena, civii

investigatlve denand or similar legal prncess or by regulatory prnies or

eutkoritirs to disclose any information rcgarding tln tenns of the $etlement

Agrtement, thnt Party shall promptly pnovide notice ro the other Paty edvising of

sueh regue*t(s) and shall take sll actions legally avsilable lo proteot ths

confidential nf,&rr€ of the tcrms of the Scttlcmcnt Agrcement when the

informstion is produccd, including but not limited to, seeking confidcntinl

classification of the information puntugnt to section 366.093, Fla. $nt, The

provisions of this Aniclc | 5 shall swvive for a period of seven (7) years e ffer ttre

Effectivc Date.

lN WSTNE$S WI{EREOF, rlrc underslgned hrve made snd entertd into this Scttlement

Agrcenent as of ths day and year stated below'

Duke Enerry Floridr LLC MITSUEISHI HITACHI POWER SY$TEMS
AMERICAS,INC.

By: Wr&r:--..---
NEme:d-ft*"+ &tq".*-tf

By:

Name:

L* &g;-*A 1 ?utc5
- =&*lsr -o/-g f.tx., 4$.$

Ar
{W,y,13,.}o t&

Tirle:

Date:

Title:

Dat€:

n

A.."q,.r:r"I* l? r :toL&-
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