
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

DOCKET NO. 911141-EU In Re : Petition to resolve 
territorial dispute between 
Okefenoke Rural Electric 
Membership Corporation and 
Jacksonville Electric 
Authority. 

ORDER NO. PSC-92 - 0423-PHO- EU 
ISSUFD : 5/28/92 

PurJ uant to Notice, a Prehearing Conference was held on May 
18 , 1992 , in Tallahassee, Florida, before Commissioner J . Terry 
Deason, as Prehearing Officer. 

APPEARANCES : 

J ames Ha rold Thompson, Esquire , and J . Jef f ry Wahlen, 
Esquire , Ausley, McMullen, McGehee , Carothe r s & Proctor, 
P .O. Box 391 , Tallahassee , Florida 32302 . 
On be hal f of Okefenoke Rural Electric Membership 
Corporation . 

Kenneth A. Hoffman, Esqu ire , and J. Elliott Messer, 
Esquire, Messer, Vickers , Capparello , Ma d sen, Le wis , 
Goldman & Metz, P.O. Box 1876 , Tallahassee , Florida , an~ 
Bruce Page , Esquire, City of Jacksonville, Office of 
Genera l Counsel, 1300 City Ha ll, Jacksonvil le, Florida 
32202 . 
On behalf of Jacksonville Electric Authorlty . 

Martha carter Brown, Esquire, Mary Anne Birchfield, 
Esquire , and Donna L . Canzano, Esquire, Florida Public 
Service Commission, 101 E. Gaines Street , Room 226, 
Tallahassee , Florida 32399-0863 . 
on behalf of the Commission Staff. 

Prentice Pruitt, Esquire, Florida Public Service 
Commission , 101 E. Gaines Street, Tallahassee, Florida 
32399- 0862. 
On behalf of the Commissioners. 

PREHEABING ORPER 

I . CASE BACKGROUND 

on November 19 , 1991, Okefenoke Rural Electric Membership 
Corporation (OREMC) filed this petition to resolve its t e rritorial 
dispute with Jacksonville Electr ic Association (JEA) . Tho dispute 
involves the e ntire northern portion of Duval county where 
Okefenoke and JEA both presently provide retail electric service . 
Th e dispute arose over the question of who should serve the Holiday 
Inn - Jacksonville Airport in Duval County . The petition al leged 
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that OREMC had been serving the Holiday Inn until JEA constructed 
electric facili ties and lines to orovide s e rvice to the Inn, 
thereby displacing OREMC • s existing ·facilities. 

On December 31, 1991, JEA filed a Moti on to Dismiss the 
Pe tition , which the Commission denied in Order No. PSC-92-0058-FOF­
EU , Issued March 12, 1992 . In that order the Commission held tha t 
it had exclusive jurisdiction to res olve the dispute pursuant to 
the s pecific authority granted to it under the " Grid Bill", 
s ect i ons 366 . 04 and 366 . 05, Florida Statutes , to approve 
t e rritorial agreements and resolve territorial dis pute s between all 
ele c tric utilities in the state . 

The prehearing conference in this cas e wa s held on May 18 , 
1992 . The hearing is set t o be heard by the Commi ss ion on June 17 , 
199 2 . This order sets out the prehearing procedures t o be 
fo llowe d , and the issues to b e resolved, in the case . 

II. PROCEDURE FOR HANDLING CONFIDENTIAL INFORMATION 

A. Any information provided pursuant to a discovery request 
for which proprietary confidential business information status i s 
requested shall be treated by the Commission and the parties as 
confidential . The information shall be exempt from Section 
119.07{1), Florida Statutes, pending a formal ruling on suc h 
request by the Commission , or upon the return of the informa t ion t o 
the person providing the information. If no determ i natio n of 
c o n fidentia lity has been made and the i n formation has not been used 
i n the proceeding, it s hall be returned expeditiously to the perso n 
providing the information. If a determination of confidential i ty 
has been made and the information was not entered into the record 
of the proceeding, it shall be returned to the person providing the 
information within the time periods set forth i n Section 
366 . 093{2) , Florida Statutes. 

B. It is the policy of the Florida Public Service Commissio n 
that all Commission hearings be open to the public at all times. 
The Commission also recognizes its obligation pursuant to Section 
366.093, Florida Statutes, to protect proprietary confidential 
business information from disclosure outside the proc eeding. 

In the event it becomes necessary to use confidential information 
during the heari ng, the following procedures will be observed: 

1) Any party wishing to use any proprietary 
confidential business information, as that term is 
defined in Section 366.093, Florida statute s, shall 
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notify the Prehearing Officer and all parties of 
record by the time of the Prehearing Conference, or 
if not known at that time , no later than seven (7) 
days prior to the beginning of the hearing. The 
notice shall include a procedure to assure that the 
confidentia l nature of the information is preserved 
as required by s tatute . 

2) Failure of any party to comply with 1 ) above shall 
be grounds to deny the party the opportunity to 
present evidence which is proprietary confidential 
business information. 

3) When confidential information is us ed in the 
hearing , parties must have copies for the 
Commissioners , necessary staff, and the Court 
Reporter , in envelopes clearly marked wit h the 
nature of the contents. Any party wishing to 
examine the confidential material that is not 
subject to a n order granting confidentiality shall 
be provided a copy in the same fashion as provided 
to the Commissioners , subject to execution of any 
appropriate protect i ve agreeme nt with the owner of 
the material. 

4) Counsel and wi tnesses a r e cautioned to avo id 
verbalizing con fidential information in such a way 
that would compromise the confidential information . 
Therefore, confidential information should be 
presented by written exhibit whe n reasonably 
possible t o do so . 

5 ) At the conclusion of that portion of the hearing 
that involves confidential information , all copies 
of confidentia l exhibits shal l be returned to the 
proffering pa rty . If a confidential exhibit h as 
been admitted into evidence, the copy provided to 
the Court Reporter shall be retained in the 
Commission Clerk ' s confidential files. 

I II. PREFILED TESTIMONY AND EXHIBITS 

Testimony of all witnesses to be sponaored by the parties has 
been prefiled. All testimony which has been prefilcd in this case 
will be inserted into the record as though read after the witness 
has taken the stand and affirmed the correctness of the t e stimony 
and associated exhibits. All testimony remains subject to 
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appropriate objections. Each witness will have the opportunity to 
orally summarize his or her testimony at the time he or she takes 
the stand. Upon insertion c. a witness ' testimony, exhibits 
appended thereto may be marked for identification. After all 
parties and Staff have had the opportunity to obJ ect and cross­
examine, the exhibit may be moved into the record. All other 
exhibits may be similarly identified and e ntered into the recor d at 
the appropriate time during the hearing . 

Witnesses are reminded that, on cross- examination, responses 
to questions calling for a simple yes or no ans wer shall be so 
answered first, after which the witness may explain his or h e r 
a nswer. 

IV . ORDER OF WITNESSES 

Witness Appearing for 

Direct 

Robert Page OREMC 

Pete J . Gibson OREMC 

Emory Middleton OREMC 

Robert Dew OREMC 

Glenn S . Wrightson OR~1C 

Sheldon Ferdman JEA 

Rebuttal 

Robert Dew OREMC 

Sheldon F rdman JEA 

Iss ues I 

5 , 8 , 9 ,16,17,22 

6,16,17,18,22 

6 , 22 

7-15 , 23 

10-1 2 , 19-21 

All rights t o serve in the 
city of Jacksonville and 
JEA service to HoJ..iday Inn, 
Airport Road 

Rebuttal to Direct 
Testimony of Sheldon 
Ferdman 

Rebuttal to Direct 
Testimony of Emory 
Middleton, Pete Gibson, 
Robert Dew, Robert Page, 
and Glenn Wrightson. 



ORDER NO . PSC-92-0423-FHO-EU 
DOCKET NO. 911141-EU 
PAGE 5 

V. BASIC POSITIONS 

OKEFENOKE RURAL ELECTRIC MEMBERSHIP CORPORATION COREHC); Insofar 
as JEA claims the exclus i ve right- to provide retail electrical 
ser vice throughout Duval County, every location where OREMC 
presently provides service in Duval county and all undeveloped 
areas where OREMC could efficiently provide service in Duval County 
are in dis pute or are areas of potentia 1 dispute. Even though 
OREMC has been providing retail electric service i n northern Duval 
County since the late 1940 ' s , JEA has over the years encroached on 
the areas historically served by OREMC by s ystematically building 
duplicative faci lities and serving new c ustomers when it has been 
" practical and economical" for J EA to do so . 

Although JEA claims an exclusive right to serve in Duval 
county, the JEA has never taken steps to acquire OREMC' s facilities 
in Duval County through eminent doma i n, nor has it ever made a 
reasonable offer to purchase OREMC ' s Duval County facilities 
outside of a condemnation proceeding. Instead, JEA has chosen to 
pursue what it considers to be its "exclusive" right to serv e in 
Duval County by building new facilities (which often duplicate 
OREMC ' s facilities) and serving new customers (when those customers 
could have bee n more efficiently served by OREMC) when it is 
" practical and economical" for JEA to do so. ~1hen it has not been 
" practical a nd economical" for JEA to do so, JEA has " allowed'' 
OREMC to serve those customers. 

Th e resulting duplication of facilities in Duval County has 
had a n adverse economic impact on the customers a nd members of JEA 
a nd OREMC , both i nside and outside of Duval County . Whenever 
d uplication of facilities occur, the risk of safety hazards and 
other harms to the public increase. These adverse economic impacts 
and other harms are precisely what the Legisla ture intended to 
prevent when it passed the Grid Bill in 197 4 . Un less the FPSC acts 
to stop JEA's practice of duplicating OREMC ' s facilities in 
northe rn Duval County , the harm JEA ' s policies have caused to the 
public inside a nd outside of Duval County will continue . 

Wi th this in mind, the FPSC should r esolve this dispute by 
ordering the parties to enter into a territorial agreement dividing 
the ter ritory in northern Duval County . Alternatively , the FPSC 
should resolve this dispute by (1) drawing a territorial boundary 
- perhaps the "magic line" est ablished in the 1978 Operating 
Guidelines agree d to by JEA and OREMC - dividing the territory in 
northern Duval County b e tween OREMC and JEA, and (2) establishing 
condit ions to promote efficiency and avoidance of further 
uneconomic duplication of facilities on either side o f the 
boundary. Since ORENC has had a contract with the Holiday Inn -
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Jacksonville Airport since before October 1, 19 68 , and since 
fac ilities have been i rstalled which dupl icat e OREMC ' s existing 
faci litie s at this location, tbe JEA should be ordered to cease 
providing service to t he Holiday Inn and OREMC s hould be allowed t o 
resume p r o v iding serv ice to the Holida y I nn - Jacksonville Airport . 

JACKSONVILLE ELECTRIC AUTHORITY (JEA) : The commi ssion s hould deny 
OREMC' s request that JEA be ordered t o r efr ain from serving the 
Holiday Inn - Ai rport Road, and , if the parties are o r dered to 
ent e r into a territorial agreement, the boundary must be the 
municipal corporate limits of the City. 

The Jacksonville Electric Author ity is the municipally owned 
electric utility for the Consolidated City of Jacksonville . The 
Jacksonville municipal corporate boundaries a re defined by t h e 
Florida Legislature i n the Jacksonville Charter as all of Duval 
County except the i ncorporated urba n districts of Atlantic Beach, 
Jacksonville Beach, Ne ptune Beach, and Baldwin . The JEA h~s on 
file with the commission a territorial agreement with Florida Power 
and Light Compa ny concerning service t o portions of the City . 

The powers a nd responsibil ities of the JEA as well as the 
powers and responsibilities of other e l ectric utilities in the City 
a r e set forth in t h e Charter a nd Mun icipal Code. Pursuant t o t hose 
laws , t h e JEA has t h e righ t to serve all c ustomers in the City 
except as oth erwise provided i n the Florida Powe r a nd Light 
agreement or i n the incorporated urban d istricts . These same laws 
do not a llow JEA to gran t OREMC the r i ght to serve any t e rritory 
wi thin t h e City . The Jacksonvi lle City Council has not granted 
OREMC a franchise or other permission to serve i n the City . JEA 
has attempted to negotiate an agreement with OREMC without success . 

STAFF: No basic position at this time . 

VI . ISSUES AND POSITIONS 

LEGAL ISSUE 
I SSUE 1 : Does the Commission hav e the jurisdictional authority t o 

grant exclu sive territorial rights to a rura l electric 
coope rativ e with i n the municipal corporat e limits of 
Jacksonville in the absence of a n approved territorial 
agreement between the JEA and the rural elect ric 
cooperativ e? 

OREMC: We agree with s taff that this 
considered by the commission . 

issue has already been 
Howe ve r, to the extent 
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that this issue has not been resolved , OREMC ' s position 
is set forth below. The rPSC ' s jurisdiction to hear and 
r esolve this territorial dispute is provided by the Grid 
Bill. The existence of a formal, signed territorial 
agreement between JEA and OREMC is not a jurisdictional 
prerequisite under the Grid Bill. The Legislature of the 
State of Florida tas explicitly granted the FPSC juris­
dic tion to approve terr i ~orial agreements and reso lve 
t e rritorial disputes between all electric utilities 
throughout the state . 

The JEA has suggested that the 1 97 4 Clause in the Grid 
Bill prevents the FPSC from carrying out its 
responsibilities within Duval County. This position is 
inconsistent with the legislative i nte nt and public 
purpose of the Grid Bill because it would prevent the 
FPSC from exercising i ts primary r esponsib i l i ties under 
the Grid Bill. The 1974 Clause simply directs the 
Commission to apply its authority and carry out its 
responsibilities in a manner consistent with the 
municipality ' s right to serve customers within its 19 74 
corporate limits. For its part, a municipality may have 
a right to provide electric service to customers with i n 
its 1974 municipal boundaries, but that right is not 
inviolable. A municipality must exercise whatever ri Jhts 
it may have i n a manner that is consistent wi th the other 
provisions, and the public policy purposes, of the Grid 
Bi ll . It is the Florida Public Service Commission ' s 
responsibility to see that it does so. 

Stated another way, the 1974 Clause in the Grid Bill was 
not intended to create any new rights in favor of 
municipally owned electric utilities , but was intende d 
only to preserve whatever rights to serve within its 
corporate boundaries a municipally owned electric ut ility 
may have had at the time the Grid Bill became effective . 
With this in mind, the issue becomes "what rights did JEA 
have to serve i n Duval County as of July 1, 1974?" 

The JEA claims the exclusive right to serve throughout 
Duval County by virtue of certain portions of the Charter 
of the Consolidated Government of Jacksonville (the 
" Charter" ) . In particular, JEA has identified three 
spec ific provisions of the Charter from whic h its 
" exclusive" right allegedly flows . These three sections 
are set forth below: 
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1. section 21. 04. Powers. The authority 
shall have the following powers : 

* * 
(3) To furnish electricity to pr i vate 
persons , firms and corporations , the city, a nd 
any other public or pri vate body, organizat ion 
or unit, in any part of the city or i n any 
adjacent county and for said pur poses shall 
have the right to construct and maintain 
electric lines in and along a ll public 
h ighways and streets thr oughout the city and 
adjacent counties. 

2. Section 1.01. Consolidated Government. --

* * * 
(b) The consolidated governme nt has and s ha ll 
have jurisdiction as a chartered county 
government and extend territorially throughout 
Duval county, and has and s hall have 
jurisdiction as a municipality throughout 
Duval county except i n the ci t ies of 
Jacksonville Beach , Atlantic Beach and Neptune 
Beach and the town of Baldwin . 

3 . section 2.04. servioo s in tbe General 
services District. -- Throughout the entire 
general services district (Duval County ) the 
consolidated government shall furnish the 
following governmental services: airports, 
agricultural agent , child care, courts , 
electricity, fire protection, health, 
hospitals , library, polic y protection, 
recreation and parks, schools, streets and 
highways, traffic engineering , a nd we lfare 
services. The foregoing enumeration is 
intended as a list of those governmental 
services which shall be performed by the 
c onsolidated government within the general 
services district and is not intended to limit 
the rights of the consolidated government to 
perform other governmental services within the 
general services district . (Emphas is added.) 
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Notably, none of the sections cited above s pecifically 
grant the Consolidated Government or JEA an "exclusive " 
right to serve . If the Legislature had intended to grant 
an " exclusive" right to SP'!:"ve , the Legislature would have 
said so. Proof that the Legislature knows how to grant 
an exclusive right to provide electricity when it intends 
t c can be seen in other special acts . For example, in 
the special act creating the City of Key West Utility 
Board, the Legislature granted "the full, comple te and 
exclusive power and right to manage, operate, maintain, 
control , extend , extend beyond the limits of the City of 
Key West , Florida, improve , finance a nd r efinance the 
electric public utility now owned by the city , a nd t o 
build, construct, and acquire other utilities by 
purchase." ~Charter of City of Key West, S 2 1 . 01 . In 
1927, Section 113 of the Charter of the City of 
Tallahas see was amended by Chapter 13 439 , 1977 Laws of 
Florida, by inserting the following language : 

. and shall have exclusive power 
and authority for the transmission 
and sale of electric energy in a 
zone three (3} miles wide, ad j acent 
to a nd extending around and outs~de 
the corporate limits of said City . 

(Emphasis added.) 

The consolidated Government 1 s and/or JEA 1 s attempt to 
claim an exclusive right to serve in Duval County clearly 
violates the prohibition against inserting words o r 
phrases into a statute, see genera lly 49 Fla . J ur . 2d 
Statutes § 120 ( 1984) , and is inconsistent with the 
public policy purposes behind the Grid Bill. 

A careful analysis of Sec tion 2 . 04 of the Consolidated 
Government Charter highlights other i nfirmities in JEA' s 
" exclusive right" argument and points to the true nature 
of JEA 1 s right to serve in Duval County. Section 2 . 04 
empowers the Consolidated Government to provide a laundry 
list of services in Duval County , including electricity, 
c hild care, health, hospi tals, recreation and parks and 
welfar e services. It tests the limits of reasonableness 
to suggest that the Consolidated Government has the 
"exclusive " right to provide for child care, health care, 
hospitals, r ecreation and parks and welfare serv~ces 

throughout Duval County. By analogy, it is a lso 
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unreasonable to suggest that the Consolidated Government 
has an " exclusive" "" ight to provide electric service in 
Duval County . Rather, Sec·._~on 2. 04 can be reasonably 
const.rued t o allow the Consolidated Government to provide 
services from the laundry list of services . 

Importantly, e ven if JEA did have the " exclusive" right 
to serve throughout Duval County as of October 1, 1968, 
or on July 1, 1974, the JEA has never enforced that 
right. OREMC was providing retail electric service in 
northern Duval county before October 1 , 1968, and 
continues to do so today. JEA ' !:i failure to e n force 
whatever right it may have had , together with (1) the 
existence of the 1978 Operating Guidelines, and (2) the 
fact that JEA continues to release new customers to OREMC 
(but only when it is not "practical or economical " for 
JEA to serve those customers), strongly suggest that JEA 
has waived whatever r ight it may have had as of those 
dates. These same factors also suggest that JEA shoulc 
be estopped to assert an " excluoi ve" right o serve 
throughout Duval County. In a case involving the City of 
Tallahassee Electric System, a Leon County Circuit Judge 
on August 4, 1972 , held that (1) the City was estopped to 
assert its legislatively granted exclusive right t o serve 
within the corporate boundaries of the City of 
Tallahassee and a surrounding 3- mile-wide zone, and that 
(2) the City o f Tallahassee had waived its right to serve 
by acquiescencing in the Talyu~n Electric Corporation's 
provision of s e rvice within the 3-mile zone. This case, 
together with the Public Policy Purposes of the Grid 
Bill , compels the conclusion that the FPSC is free in 
this proceeding to (1) decide i n favor of OREMC ' s right 
to serve within Duval County , and (2) order the JEA to 
refrain from providing retail elec tric service to cert ain 
c us tomers located with i n certain are~s of Duval County. 

Under Section 366 . 04(2) , Florida Statutes , there are only 
t wo procedures by which the Commission may grant 
exclusive territorial rights to a rural electric 
cooperative. The first is through the approval of a 
territorial agreeme nt s ubmitted by a rura l electric 
cooperative and another electric utility. The second is 
through resolution of a territorial d ispute involving the 
specific territory. In this case, a territorial dispute 
exists between the parties only as t o the provision of 
service to t he Holiday Inn-Jacksonville Airport 
( "Holiday I nn"). JEA ac knowledges that OREMC currently 
provides retail electric service to its existing 
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customers within the consolidated municipal limits of the 
City of Jacksonville and that JEA has granted OREI1C 
permission to pr~vide such service or has not otherwise 
objected to the provision of s uch service. As set forth 
in JEA ' s Motion to Dismiss, or in t h e Al ternat ive , Motion 
to Strike Portion of OREMC ' s Petition to Resolve 
Territorial Dispute , JEA maintains that the Commission 
lacks the statutory authority and subject matter 
jurisdiction to grant OREMC's r e quests tha t the 
Commiss ion order t he utilities to enter i nto a 
t erritorial agreement andfor determine and def ine 
t erritorial boundaries between the two utilities within 
the consolidated municipal limits of the City of 
Jacksonville. 

The Commission ' s s tatutory authority to resolve 
territorial disputes , is limited by the following 
language found in Section 366 . 04 , Florida Statutes : 

No provision of this chapter shal l be 
con s trued or applied to impede , prevent 
or prohibi t any municipa l ly owned 
electric utility system from distributing 
<:~t retail electrical energy with i n its 
corporate limits , as s uc h corporate 
limits exist on July 1, 1974; however, 
e xisting territorial agreeme nts shall not 
be altered or abridged hereby . 
(hereinafter "1974 mu nicipality 
provision"). 

JEA and OREMC were not parties to a territorial agreement 
defining their respective service rights on or before 
July 1, 1974. Nor was there any Commission order 
determining and defining service t erritories of the t wo 
utilities prior to July 1, 1974. Hence , the issue is 
whether any provision i n Chapter 366 may be construed ~o 
impede , prevent or prohibit JEA from distributing reta il 
electric serv ice within its consolidated corporate limits 
as such existed on July 1, 1974. The 1974 municipality 
provision very clearly and plainly provides the answer -
"no provision of thi s c hapter" may be so construed. 

Applying the plain meaning of the 1974 municipality 
provision, it is clear that the statutory criteria used 
by the Commission to r esolve territo rial di s putes s hall 
not be construed to impede . prevent or prohibi t JEA from 
providing retail electric service within the consolidated 



ORDER NO. PSC-92 - 0423-PHO-EU 
DOCKET NO . 911141-EU 
PAGE 12 

municipal limits of the City of Jacksonville . Likewise , 
the Commission ' s statutory authority over the plann ing , 
development, and mainter nee of a coordinated electric 
power grid and its responsibility to deter uneconomi c 
duplication of facilities , all specifically s et forth in 
Section 366 . 04 (5), shall not b e construed to impede . 
prevent or prohibit JEA from providlng retail electric 
service within the consolidated municipal limits of the 
City of Jacksonville. 

The Commission must be cognizant of three established 
principles of statutory construc tio n. First, it i s 

always presumed that statutes enacted by the Florida 
Legislature are not superfluous and have some meaning and 
effect different tha n or in addition to law in e ffect at 
the time of enactment. Vocelle y . Knight Brothers Pap~ 
Company , 118 So .2d 664 , 667 (Fla . 1st DCA 1960). OREMC 
alleges that the 1974 municipali t y provision does not 
grant municipalities the unfette red right to pro·. ide 
electric service within July 1, 1974 corporate limits but 
that such right is subject to a terr i torial dispute to b e 
resolved by t h e Commission. OREMC ' s con s truction of the 
statute renders the 1974 municipality provision 
meaningless and unnecessary since the Commission already 
has jurisdiction under Section 366 . 0 4 (2) (c ), Floridn 
Statutes, to resolve territorial disputes be tween and 
among all types of electric util i ties . 

Secondly, a s noted by OREMC, a court wi ll n o t read words 
into a statute where such words and t he intent p resumed 
therewith could have easily been inserte d by t he 
Legislature . Sumner v. Board of Ps yc hologica l Examiners , 
555 So.2d 919 , 92 1 (Fla . 1st DCA 1990 ). He re, OREMC 
construes the 1974 municipality provision in a manner 
which essentially inserts the following underlined 
language: 

Apart from the Commission ' s mandate t o 
avoid further uneconomic dupl ication of 
generation . transmission and di s tribution 
facilities, [n)o provision of this 
chapter . . . . 

OREMC's interpretation of the 1974 municipality provis ion 
violates the aforementioned princi ple of s t atutory 
construction. 



ORDER NO. PSC-92-0423-PhO-EU 
DOCKET NO. 911141-EU 
PAGE 13 

Third, i t is also well established that an administrative 
agency may not modify the plain meaning of statutory 
language to achieve what the agency conceives to be a 
more practical ot proper r~sult. Vocelle , supra, at 668 . 
JEA maintains that the Commission has avoided the plain 
me3ning of the 1974 municipality provision in asserting 
i t s jurisdic tion over t h is territorial dispute. 

In 1968, the Florida Supreme Court in discussing the law 
applicable to the furnishing of retail electric service 
within the corporate limits of a municipality, stated the 
following: 

Under Florida law, municipally- owned electric 
utilities enjoy the privileges o f legally 
protected monopolies with in municipal limits . 
The monopoly is totally effective because the 
government of the City, whic h owns the 
utility, has the power to preclude even the 
slightest threat of compet i tion within the 
city limits. 

An individual has no organic, economic or 
political right to service by a 
particular util i ty merely because he 
deems it advantageous to himself . If he 
lives within the limits of a city which 
operates its own s ystem . he can compel 
service by the city . 

[Emphasis added.) 

Storey v, Mayo , 217 So.2d 304, J 07-308 (Fla. 1968). The 
enact ment of the Grid Bill in 1974 preserved and codified 
that principle of law pursuant t o t he 197 4 municipality 
provision. The Florida Supreme Court ' s pronouncement in 
Storey v . Mayo a s codified by the 1974 municipality 
provision remains the law today . Since JEA was in a 
position to provide service to the Holiday Inn at its 
request, and JEA and OREMC were not parties t o a 
Commission-approved territorial agreement, JEA is clearly 
under a legal obligation to provide such service . 

Further , absent a Commission approved territorial 
agreement , there is no lawful basis upon which JEA may 
refuse to provide serv ice to the Holiday Inn without 
subJecting itself to the clear risk of violating federa l 
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anti-trust laws. OREMC relies on the 1978 operating 
guidelines between the parties in support of its posit ion 
that it should be awarded the right to provide service to 
the Holiday Inn . The 1978 operating guidelines 
arrangement is not a Commission-approved terri t or ia 1 
agreement . It is not a territorial agreement entered 
into between the two utilities and approved by the 
Commission pursuant to the clearly articulated and 
affirmatively expressed policy of the State of Florida to 
displace competition through Commission-approved 
territorial agreements. ~ Section 366 . 04(2) {d), 
Florida Statutes. Hence, the 1978 operating arrangement 
fails to protect the parties from federal anti -trus t 
claims under the " state action" exemption. ~, ~. 

California Retail Dealers Ass ' n. v. Mi dcal Aluminum, 
~, 445 u.s. 97, 105, 100 s .ct. 937, 9 ~ 3 , 63 L.Ed. 2nd 
23 3 (1980) ; fuchs v. Rural Electric ConveniPnce co- op ., 
l.n£..... , 858 F . 2d 1210, 1213 {7th C1r . 1988) . 

For these reasons , JEA may not rely on the 1978 agreement 
as a basis to refuse service to the Hol iday Inn. 
Conversely, OREMC may not rely on the 1978 operating 
arrangement as a basis to support its p o5itio n that the 
CommiGsion should require the Holid a y Inn to take service 
from OREMC. 

Under Sections 1.01 , 2.04 and 21 . 04 of the Charter o f the 
Consolidated Government of Jacksonville, and under 
Sections 718.103 of the Cit~ of Jacksonville Code , the 
JEA has the authority to provide retail electric service 
within the consolidated corporate limits of the City of 
Jacksonville a nd may grant permission to OREMC to furnish 
electric service with i n s uch limits . The JEA ' s authority 
to provide electric service as authorized and describe d 
above predates t he passage of the Grid Bill effective 
July 1, 1974 . The 1974 mun icipality provision included 
in the Grid Bill wh ich remains substantially the same 
today in no manner diminished or diluted JEA' s pre­
existing r ight s to pr o v ide retail electric service within 
the consolidated corporate limits of the City of 
Jacksonville. Accordingly , the Commission lacks 
jurisdicti onal authority to grant exclus ive territor ial 
rights to OREMC in this proceeding. 

Finally, OREMC mai ntains that JEA has waived its right to 
provide electric service to the Holiday Inn. JEA 
d i sagrees and maintains that it has not wa j ved its 
statutory authority to serve the Holiday Inn a nd that the 
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STAFF : 

Order cited by OREMC, City of Tallahassee v. 
Electric Cooperative . Inc. , (Case No. 70-855 , 
Judicial Circuit i n a nd f or Leon County, Florida; 
4 , 1972 ), does not s upport OREMC ' s pos i tion. 

Talguin 
Second 
Augu s t 

The Commission r u l ed on this issue in Order No. PSC- 92 -
0058-FOF-EU, denying JEA ' s motion t o d ismiss . The issue 
has been resol ved a nd s hould no longer be considered an 
issue in this case . 

LEGAL ISSUE 
ISSUE 2: Does the Commission have the jurisdictional authority to 

order the JF~ to refrain from providing at retai l 
electric service to a customer located entirely within 
the municipal corporate limits of Jacksonvi lle when the r e 
exists no approved territorial agreement r egardi ng the 
customer ' s site? 

OREMC: 

JEA : 

STAFF : 

Please refer to OREMC's position on Issue 1 . 

No. Same position as set forth unde r Issue 1 which ~s 

i ncorporated herein by reference . 

The Commission ruled on this issue in Orde r No . PSC-92-
0058-FOF- EU, denying JEA ' s motion to dismiss . The i ssue 
has been resolved and s hould no longer be considered a n 
issue in this case . 

LEGAL ISSUE 
ISSUE 3: Does JEA have the exclusive right to serve i n Duva l 

County even where other utilities served prior to October 
1 , 1968? 

OREMC: 

~: 

No . Please refer to OREMC ' s pos ition on I ssue 1 . 

Yes , a s d iscussed in JEA ' s position under Issue 1 , 
incorporated herein by reference . Under the 
leg islatively e nacted Charte r, the JEA has the right t o 
" f urnish electricity to pri vate persons, firms and 
corpo r ations, the City, and a n y other public or private 
body , organization or unit, in any part of the City ." 
This right hao been limited in the urban districts and in 
the area served by Florida Powe r and Light . Except a ~ 

addressed i n the Charter a nd Municipal Code , the JEA has 
the exc lusive right to serve citizens of the City of 
Jacksonville. 
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STAFF: No position at this time. 

LEGJ'\L ISSUE 
ISSUE 4: If t he 1974 Clause preserved JEA's right to serve 

throughout Duval County, does JEA have dn unconditional 
obligation to serve throughout Duval county? 

OREMC : The rights and obligations to serve go hand i n hand. If 
a utility has a right to serv e a particular area, it must 
accept the responsibility to serve . Since JEA has failed 
to serve certai n customers in certain areas, it has 
waived any rights it might have had. Further , JEA does 
not have the right under Chapter 366 to serve anywhere it 
wa nts if the FPSC decides there would be uneconomic 
duplication of facilities and an adverse impact on 
ratepayers. 

JEA : Yes, as discussed i n JEA' s pos i t ion under Issue 1, 
i ncorporated herein by reference . Except for the 
exclusions addressed above, an individual or citizen of 
Jacksonville can compel service by t he JEA . 

STAFF : No posi t ion at this time. 

ISSUE 5: Wha t is the geographical descript ion of the area i n 
dispute? 

OREMC : OREMC provides ratail electric service to approximately 
2200 members in northern Duval County . The area in 
northern Duval County where OREMC serves i ncludes the 
Black Hammock Island Area, Yellow Bluff/Starrett Road 
Area , Airport Area , Lannie Road Area and West Dinsmore 
Area . Insofar as JEA claims the exclusive right to serve 
throughout Duval County, every l ocat i on where OREMC 
provides retail electric service in Duval County and all 
undeveloped areas where OREMC could efficiently provide 
service are in dispute or are potential areas of dispute . 
One location in which the territorial dispute between JEA 
and OREMC is greatest is the Holiday Inn-Jacksonville 
Airport ("Holiday Inn"). JEA began s erving t h e Hol iday 
Inn on November 25, 1991, without OREMC ' s permission , 
e ven though OREMC has been providing service to that 
customer for over 20 years . The Hol i day Inn was OREMC' s 
largest customer. [Page) 
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JEA: The area in dispute is the Holiday Inn-Jacksonville 
Airport. 

STAFF : The area in dispute in t- :,is case is all of Northern Duval 
county. 

ISSUE 6: Which utility has historically served the area in 
dispute? 

OREJ:1C : OREMC has been providing retail electric service t o 
members in Duval County since the late 1940's. OREMC 
built facilities into northern Duval County (the "Victor" 
and "K" projects) at that time to provide retail electric 
service to persons and businesses in northern Duval 
county who could not get electric service from a 
municipal electric system or an investor-owned utility. 
Since that time, OREMC has upgraded and expanded its 
facilities in northern Duval County to accommodate member 
growth, improve reliability and reflect changes in 
technology. OREMC had a significant investment and 
operating presence in Duval County at the time JEA and 
the Consolidated GovernMent came into existence . OREMC 
signed a contract to provide electric service to the 
Holida y Inn before the Consolidated Government of 
Jacksonville came into existence and actually began 
providing serv ice to the Holiday Inn shortly thereafter. 
[Gibson, Middleton) 

~: Both JEA and OREMC have a long history of service in the 
consolidated corporate limits of the City of Jacksonville 
which, apart from the Holiday Inn-Jacksonville Airport, 
are not the subject of a territorial dispute. JEA began 
serving the Holiday Inn-Jacksonville Airport on or about 
November 25, 1991. Prior to that time, the Holiday Inn­
Jacksonville Airport was served by OREMC. 

STAFF: No position at this time. 

ISSUE 7: What i$ the location, purpose , type, and capacity of each 
utility's facilities existing as of the filing of the 
petition in this case? 

OREMC: Okefenoke provides Jervice to its members in Duval County 
from three sources. One is a substation located in 
Callahan, Florida, another is the Yulee Metering Point 
located on Highway 17 just north of the Duval county 
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line, and the third is the Oak Grove Metering Point 
located near the intersection of Cedar Point Road and New 
Berlin Road inside Duval County. The Callahan Substation 
was extensively rebuilt ~n 1990 and presently consists of 
2-12/16/20 MVA 230-24.5 KV transformers and 3-14.4/24.5 
KV distribution circuits . One of these circuits, known 
as the Dinsmore Circuit, provides service into Duva l 
County via a 4/0ACSR primary line which has a capacity of 
14.7 MVA. This line presently serves an electric demand 
of approximately 6.2 MW. 

The Yulee Metering Point consists of 3- 200A voltage 
regulators and interconnec ts with Florida Power & Light 
Company. The station has 2-14.4/24 . 5 KV circuits . The 
north circuit feeds 11 consumers in Nassau county. The 
south circuit serves into Duval County . The circuit has 
4/0ACSR as the primary conductor to the point where this 
circuit splits in two directions, each with a primary 
conductor of 1/0ACSR. This station serves 5 .8 MVA of 
load in Duval County and has a capacity of 8 . 6 MVA . It 
should be noted that this 5.8 MW includes load at the 
Holiday Inn on Airport Road. 

The Oak Grove Metering Point consists of 3-200 amp 
voltage regulators which arc served by JEA . This station 
has 2-14.4/24.5 KV distribution circuits, both of which 
serve a total demand of 2 . 7 MW within Duval county . The 
capacity of this station is 8.6 MVA. 

OREMC is without knowledge as to specific detai ls 
regarding the location , purpose, type and capacity of 
JEA ' s facilities throughout Duval County as of the filing 
of the Petition in this case; howeve r, as disc ussed below 
in OREMC ' s response to Fact Issue No. 11, OREMC has 
identified numerous, specific instances in wh ich JEA has 
duplicated OREMC ' s facilities 1n northern Duval County . 
Representative examples of such dupl ication and a 
description of JEA ' s duplicative facilities are outlined 
i n OREMC's response to Fact Issue No . 11. 

Insofar as the JEA ' s facilities at the Holiday Inn are 
concerned, JEA recently constructe d four new spans of 
three-phase 2ACSR wire on concrete poles parallel t o 
Airport Road to a riser pole located approximately 40 
feet from the existing riser pole owned by OREMC. From 
that point, a two and one-half foot wide trench was cut 
for a length of about 600 feet through the parking lot of 
the Holiday Inn. One three-phase underground primary 
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cable was i nstalled in conduit in this trench . Two 
manholes were also i nstalled to facilita te pu lling of 
t his cable. The trench ends at the Holiday Inn ' s 
electric switch yard, which contains one 1000 KVA 
transformer, one 1500 ~VA transformer, a new 600 volt 
switch yard and bus arrangement feed permanently from 
JEA ' s transforme r s . All of this equ ipment duplicates 
equipment which OREMC has been using to provide service 
to the Holiday Inn over the years . ( Dew) 

~: This is not a disputed issue. This informat i on has been 
provided to commission staff pu r s uant t o the r equest for 
docume nts. 

STA FF: No position at this time . 

ISSUE 8: Are there other areas of potent ia l con f lict between the 
service areas of Okefenoke and JEA? 

OREl-1C : Insofar as JEA claims the exc lusive right t o s e r ve 
throughout Duval county, every loc ation where OREI-1C 
presently provides retail electric service in Duval 
County and all undeveloped areas whe r e OREMC could 
provide service in Duval County are in dis pute or a r e 
potential areas o f dispute. Otherwj se, the re a re no 
other areas of potential conflict be tween OREMC and JEA . 
(Page, Dew) 

J EA: No . 

STAFF: Apart from Northern Duval County, Staff i s no t awdre o f 
any other areas of potential conflict be tween the service 
areas of Okefenoke and JEA. 

ISSUE 9 : Is either utility presently s erving the area in di s pute? 

OREHC: Even though OREMC was the first to provide reta i l 
electric service in northern Duval County in the late 
1940 ' s , and had a significant investment a nd operating 
presence in Duval County at the time JEA and the 
Consolidated Government came into existence, JEA has over 
the years encroached on the areas h istorically served by 
OREMC by systematically building duplicative faciliti es 
and serving customers when it was "prac t ica l a nd 
economical" for JEA to do so. 
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~: 

STAff : 

A particularly vivi d example of this practice is he 
Holiday Inn epis ode wherein four new spans of three- phase 
2ACSR wire on concrete poles , a ne w r ise r pole , 600 Lect 
of three-phase underground primary cable, one 1000 KVA 
transformer , a .td one 1 5'" 0 KVA transformer, were installed 
by JEA so JEA could provide service to the Holiday Inn . 
JEA began prov iding service to the Holiday Inn nn 
November 25 , 1991, without OREMC ' s permiss ion, even 
though OREMC had been provid i ng service t o the Holiday 
Inn for over 20 years. The equipment i nstalled to serve 
the Holiday Inn duplica ted OREMC ' s existi ng f3cilities . 
[Page, Dew) 

JEA is presently serving the Holiday Inn-Jacksonville 
Airport. Although not the subject of a territoriC\l 
dispute, JEA is also presently serving c ustomers in the 
northern part of the City of Jacksonville . 

Both util i ties are pres ently serving he area in d ispu c . 

ISSUE ~0 : What is the expected customer l oad and energy growth in 
the disputed area and s urround ing areas? 

OREMC: 

JEA: 

STAFf : 

future growth in the disputed area is an important i ssue 
in this case . It is generally r ecogn ized that the growth 
in northern Duval County will inc rease now that the Dames 
Point Bridge has been completed. OREMC has plans and the 
abil i ty to meet expected customer load and energy growth 
in t he disputed areas . However , OREMC s uggest s that the 
issue of specific load growth rates be dropped since 
neither party has placed it in issue . (Dew, Wrightson) 

This information was provided by r equested documents . 

No position at this time . 

lSSUE ~l: What additional facili ties would each party have to build 
to serve t h e disputed area? 

OREMC: OREMC has the ability t o build additional fac ilities if 
needed to meet expected customer load and energy growth 
in the disputed area s . Specific additional f ac ilities 
each party would have o build to serve the disputed 
areas has not bee n place d i n issue by the parties . (Dew, 
Wrightso n ) 
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~= 

STAFF : 

No new facilities are required in the immed iat e f utu r e . 
Building new f ac i lities would be a n unnecessa ry 
duplication. 

No position at this time. 

ISSUE 12: What is the existing ability of eac h utility to extend 
exi sting facili ties to the area i n q uestio n? 

OREMC: 

J EA: 

STAFF: 

OREMC has the ability to extend e xisting fa c i l ities 
throughout the disputed areas. In the past , OREMC 1 s 
abi l i ty to do s o has been r e strict ed by JEA 1 s p o lic y o f 
allowing OREMC to expand into ne w areas and s erve new 
cus tomers only when it is not " economi cal o r pra ctical " 
for JEA to do so its elf . I f OREMC is a l l owe d to ope r a t e 
wi thi n a discrete area of Duval Count y wi thout 
restriction by JEA, OREMC wi ll be a ble to e xtend its 
facilities to meet future growth i n tha t a rea . ( Dew, 
Wrightson] 

An extension of facilities by eithe r party i s unnecessary 
at this time. The issue invol ves service to exis t ing 
cus tomers rather than future cus t omers. 

No pos ition at this time. 

ISSUE 13: How long would it take e a c h uti l i ty t o provi de ser vice to 
the disputed area? 

OREMC: Since JEA has already begun providing service to t he 
Holiday Inn and did so without OREMC 1 s permission on 
November 25, 1991, how long it will take JEA to serve the 
Holiday Inn is not an issue in this case. Since OREMC 
had been serving the Holiday Inn for over 20 years befo r e 
November 25, 1991, it would not be difficul t or t ime­
consuming for the OREMC to re-connec t i t s equipment and 
begin serving the Holiday Inn again. 

Ove r the years, OREMC has been providing timely 
connections to essentially all new services which JEA has 
"all owed" OREMC to serve. JEA, on the other hand, has 
only provided service to customers when it wa s 
"economical and practical" for JEA to do s o. If OREMC i s 
allowed to operate within a discrete area of Duval County 
without restriction by JEA , OREMC will continue t o 
provide timely connections in that area. (Dew) 
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JEA: 

STAFF: 

JEA is presently serving the Holiday Inn-Jacksonville 
Airport . The other areas within the consolidated 
corporate limits of the City of Jacksonville a r e not the 
subject of a territorial dis pute. These areas are 
already being served. 

No position at this time . 

I SSUE 14 : Has unnecessary and uneconomical duplication of electric 
facilities occurred in the vicinity of the disputed area 
or in other areas of potential dispute between the 
parties? 

OREMC: Yes. Such duplication was not been caused by OREMC . The 
cases of duplication of facilities (both unnecessary and 
uneconomical) caused by JEA's practice of encroaching on 
areas historically served by OREMC in Duval County are 
too exhaustive to list ; howeve r, a few representative 
examples include: 

A. Along Lannie Road east of the Jacksonville Pena l 
Farm, OREMC has a primary line which has been in 
place since 1951 which serves nume rous members near 
the e nd of Lannie Road. Based on pole brands 
(birthmarks) observed in the field on JEA ' s line , 
JEA constructed approximately 1.0 miles of primary 
line in 1974 to Chaddy Lane. This line serves 
three residential customers from two distribution 
transformers. These customers are located adjacent 
to existing OREMC lines. 

B. JEA ' s service to Eagle Bend Road off of Yellow 
Bluff Road duplicates a line OREMC has had in this 
area since 1955 . Around 1970, JEA constructed 
3,500 feet of primary line on the opposite side of 
Yellow Bluff Road from OREMC's line to Eagle Bend 
Road so they could serve the subdivision i n Eagle 
Bend. 

c. On Moncrief-Dinsmore Road JEA constructed over 
2 , 000 feet of three-phase primary line in 1987 
along the west side of the road to serve a single 
consumer who required t hree- phase service. OREMC 
has a three-phase line on the cast side of t he road 
which has been in place since 1969. 

D. At 15033 Braddock Road, OREMC had been providing 
service to this address since 1981 , and JEA had 
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~: 

STAFF : 

i nstalled a transformer, a secondary pole (branded 
1991) a nd a secondary conduc tor which crosses 
Braddock Road and goes under OREMC ' s line to the 
secondar} pole . JEA also has a length of s e rv ice 
wire coiled up o n the pole. The length of t he 
service wire appears to be of sufficient length t o 
extend to the weather h ead of t he electric s e rv ice 
at this address whic h is already served by OREMC. 

E. OREMC has been in the Utsey Road area since 1955 . 

F . 

JEA constructed more than one mile of single- phase 
line to this road i n order t o s erve approximate ly 
five c u s tomers. Based o n the po le br a nds, JEA 
built this line in 1979 . 

Ci sco Garden Subdivis ion i s serve d by 
utilities. It appears that the services 
equally divided between JEA and OREMC a nd tha t 
both constructed within the subdiv ision in 
early 1970 ' s. ( Dew) 

bo t h 
a r e 

the y 
the 

No. All expansion of electric fac i lit i e s by o the r 
utilities in the City must be authorized by either the 
Jacksonville City Council or the JEA . Since 
consolidation , OREMC has not been allowed to cons truc t 
facilities which would cause unnecessary duplication. 

Yes . 

ISSUE 16: (STIPULATED} Do the parties have a formal t err i t or ial 
agreement that covers the area in dispute , or any o t he r 
areas of potential dispute? 

OREMC: No. (Page) 

~: No . 

STAFF : No . 

I SSUE 1 7 : Have the parties made a ny attempts to reach agreement on 
who should servo the di sputed area, or any othe r areas o f 
potential dispute? 

OREMC: Yes. During the mid-1970 ' s , OREMC and J EA held 
discussions for the purpose of ente ring i nto a 
t erritorial agreement for Duval Coun ty . The part ies 
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J!L.A : 

STAFF : 

drafted an agreement, and even though OREMC was willing 
to do so, the parties did not execute the agreement 
because the genera l counsel of the consolidated 
Government of Jacksonville advised JEA against signing 
the agreement . In addition, JEA and OREMC have 
considered whether a purchasefsale transaction would be 
in their mutual interests, but have never come close to 
consummating s uch a transaction. 

JEA ' s posi tion that it does not have the authority to 
enter into a territorial agreement d i viding territory in 
Duval County is self serving . Moreover , since JEA does 
not have an exclusive right to serve in the dispute d 
area, JEA ' s positi on may have no val id legal foundation . 
JEA's position that it has no authority to enter into a 
territorial agreement dividing territory in Duval County 
when it proposed and agreed to the 1978 Operating 
Guidelines places Corm over substance a nd is 
unreasonable . (Page, Gibson) 

Yes. JEA has offered to compensate OREMC to acqu ire 
their interests . OREMC has refused t o discuss the matter 
unless JEA will grant OREMC some exclusive t erritory in 
the City . JEA does not have the power nor the desire to 
make s uch a n offer. 

No position at this time . 

ISSUE 18: Have the parties operated under any informal agreements 
or "understandings" regarding who should serve the 
d i sputed area? 

OREMC : 

JEA: 

STAFF : 

Yes . After JEA refused to sign a formal territorial 
a greement , JEA offered and OREMC agreed to abide by a 
series of guidelines in a document called the 1978 
Operating Guidelines. The 1978 Operating Agreement 
established a boundary line between the utilities in 
Duval county known as the " magic line" and contained 
certain guidelines for cleaning up their respective 
territories on either side of the magic line. (Gibson) 

Yes . Both parties have operated under the Municipal Code 
and a working agreement. 

No position at this time. 
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ISSUE 19: What would be the a dditional cost to each utility to 
provide electric service to the area in dispute? 

OREMC: 

~: 

Since the JEA ha-; now begun serving the Holiday Inn, 
whatever costs associated with JEA doing so have already 
be~n incurred . As noted in OREMC ' s position on Issue No . 
7, a substantial amount of cable , a 1000 KVA transformer, 
a 1500 KVA transformer, and other equipment has recently 
been installed so JEA can provide the service which OREMC 
had been providing for over 20 years. All of this 
equipment duplicates facilities which OREMC had been 
using to serve the Holiday Inn. Little or no additional 
costs would be incurred by OREMC to reconnect the Holiday 
Inn assuming that OREMC's transformers, which were 
removed by an unknown third party, are not damaged . No 
significant additional costs would be incurred by OREMC 

in the remaining areas in dispute since OREMC presently 
is connecting new services in the area and also 
maintaining their facilities in the area . Othe rwise, the 
specific additional costs for each utility to provio~ 
electric service to other portions of the disputed area 
have not been placed in iss ue by the parties . 
( Wrightson ) 

JEA currently provides service t o the Holiday Inn­
Jacksonville Airport. No additional cost is necessary to 
continue service . With respect to the other areas which 
are no t the subject of a territorial dispute, JEA would 
i ncur the cost to acquire OREMC facilities to provi d e 
service. 

No position at this time. 

ISSUE 20: What would be the cost to each util ity if it were not 
permitted to serve the area in dispute? 

QREMC: The Holiday Inn was OREMC ' s largest customer . The 
Holiday I nn's a verage usage represents the equivalent of 
420 residential members. The loss of the Holiday Inn as 
a member means that some of OREMC' s largest and most 
expensiv transformation equipment is not being used . It 
also means that related depreciation expense, interest 
expense and other carrying costs are not being recovered 
through revenues from the Holiday Inn. 

If, for some reason, OREMC is not permitted to continue 
serving in o ther parts of the disputed area , OREMC ' s 
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JEA : 

STAFF : 

OREMC : 

~: 

STAFF : 

inves tment in facilities to serve in Duval County would 
be strande d. These facilities wou ld include all the 
facilities in t h e c ounty as wel l as some facilities 
outside the county which we re cons tructed to support the 
load in Duval County. Specifically, the Callahan 
Substation wac designe~ and constructed t o serve load in 
Nassa u, Baker a nd Duval Counties . Loss of the load in 
Duval county would result in lost investment in this 
substation which would be oversized r elative to the 
remaining load. The s pecific costs to each utility if it 
were not permitted to serve these other areas in the 
di s puted area would i nclude the carrying costs associated 
with t he stranded investment plus lost reve nue net of the 
carryi ng cost of the stranded investment for present and 
future load in u nderdeveloped areas. (Wrightson] 

The cost to a utility if it were not permitted to serve 
the area where it now serves is impossible to determine . 
Each utilit y can and should be made whole i f its assets 
a r e acquired by the other util ity . 

No position at this time . 

What would be the effect on each util ity ' s r a tepayers if 
i t were not permitted to serve the disputed area? 

If OREMC is not p ermitted to continue serving the Holiday 
Inn i n the future , OREMC will be required, al l other 
things being equal , to collect increased revenues of 
a pproximately $57,300 per yoar . If, for some reason , 
OREMC is not permitted to continue providing service to 
exist i ng and new members in the areas it has h istorically 
served i n Duval County, all other things being equal, 
OREMC may lose a s much as $1 million i n net r e venue per 
year i n the foreseeable f uture . [ Wrightson] 

The immediate effect on a utility ' s r atepayers would be 
min imal if the utility were made whole or compensated for 
i ts los t asset o . The l o ng term effect o n rate payers is 
impossible t o predict because of t he uncertainty i n value 
of deferred capacity versus the cost of constructing or 
purchasing new generation. 

No position at this t ime . 
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ISSUE 22: If all other things are equal, what is the custome r 
preference for utility service in the dispute d area? 

OREMC: 

~: 

STAFF: 

In this caso, a ll other things may not be equal . At this 
time, the Holiday Inn prefers to be served by JEA. It 
has requested and l.S receiving service from JEA, eve n 
though OREMC has been providing retail electrical servic e 
to th~ Holiday Inn for over twenty years. In the pas t, 
when rate relationships were differe nt, the Holiday I n n 
was content to be serve d by OREMC. ( Pa ge, Gibson , 
Mi ddleton) 

The Holiday Inn-Jacksonville Airport pref~rs t o be served 
by JEA. With respect to the other areas in the northern 
part of the consolidated corporate limits of the City of 
Jacksonville which a re not the subject of a t e rritorial 
d i spute, the unsolicited signatures of Jacksonvil le 
citizens and letters from elected representa tives sugges t 
a strong preference for JEA service . 

No position at this time. 

ISSUE 23: Which party s hould be permitted t o serve the are a in 
dispute? 

OREMC: OREMC offers the following suqgestions for the r esolution 
of the territorial disputes in this case : 

1. The Holiday Inn service shou l d be returned t o 
Okefenoke. 

2 . The Commission should supe rvi s e the 
preparation of a territorial agreement between 
JEA and Okefenoke. This territorial agreeme nt 
would contain identifiable boundaries with i n 
Duval County and would probably involve the 
exchange of facilities with the public 
interest being the most important factor. The 
Commission s hould re-examine the territorial 
boundaries as shown by the "magic line" that 
was developed in the 1978 Distribution 
Operations Guidelines between JEA and 
Okefenoke. The Commissl.on should encourage 
Okefenoke and JEA to negotiate a territorial 
boundary within Duval County and allow for the 
exchange of facilities to e s tablish this 
territorial boundary over a r e asonable pe r iod 
of time. 
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3 . If the JEA and OREMC are not able to agree 
within a reasonable period of time , the 
Commission should draw a territorial line 
based upon good utility practice and Florida 
Law and should make both parties abide by its 
decision . 

~: The JEA should be permitted t o continue serving the 
Holiday-Inn Jacksonville Airport. 

STAFF : No position at this time . 

ISSUE 24 : What conditions , if any, should accompany the 
Commission 1 s decision regarding which party should be 
permitted to serve the disputed area? 

OREMC: The specific conditions, if any, which should accompany 
the Commission 1 s decision depend on the 11ature of the 
FPSC 1 s decision . Any conditions imposed by the FPSC 
should be consistent with sound utility practice and 
Florida law. OREMC s ugges t s that a joint u r.e agreement 
between the two parties be a condition for the safety of 
the general public and the employees of JEA and OREMC. 
Nearly any decision reached by the Commission will still 
leave facilities of both utilities in close approximation 
due to the layout of facilities both inside a nd outside 
Duval County . A joint use agreement between the 
utilities will allow the utilities to more efficiently 
and effectively correct cle ranee problems between their 
facilities . 

JEA : No position at this time . 

STAFF : No position at this time. 

VII. EXHIBIT LIST 

Direct 

Witness Proffered By I. D. No. 

Page OREMC (RP-1) 

Rescription 

Map of OREMC 1 s facilities 
as of 1/1/92 
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Witness Proffered By I. D. No. 

Page OREMC (RP-2) 

Gibson OREMC (PJG-1) 

Gibson OREMC (PJG-2) 

Gibson OREMC (PJG-3) 

Gibson OREMC (PJG-4) 

Gibson OREMC (PJG-5) 

Mi ddleton OREMC ( EM-1) 

Middl eton OREMC (EM-2) 

Middleton OREMC (EM-3) 

Middleton OREMC (EM-4) 

Description 

OREMC ' s faci lities in the 
State of Florida as of 
1/1/92 

Contract for electrical 
s ervice between OREMC and 
Holida y Inn-Jacksonville 
Airport, dated July 3, 1968 

Letter dated April 3 , 1969, 
from Louis H. Winnard (JEA) 
to Pete J . Gibson (OREMC) 
regarding ordi nance 

Draft of 1977 proposed 
territorial agreement 

Letter dated April 2, l q78, 
from W.M . Irving (JEA) to 
Pete J. Gibson (OREMC) 
transmitting 1978 Operating 
Guidelines 

Letter dated April 17, 
1978, from Pete J. Gibson 
(OREMC) to W.M. Irving 
(JEA) accepting 1978 
Operati ng Guidelines 

Map showing locat i on of 
"Victor" Project in Duval 
County 

Map of "K" Project 

OREMC system as of 
12/19/67Emory Middleton 

Circ uit diagram of OREMC' s 
facilities i n Duval County 
as of 2/7/75 
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Wi tness Proffered By 

Middleton OREMC 

Dew ORENC 

Dew OREMC 

Dew OREMC 

Dew OREHC 

Dew OREl-1C 

Dew OREMC 

De\o: OREMC 

Dew OREMC 

Dew OREMC 

Ferdrnan JEA 

erdrnan JEA 

I.D. No. 

(EM-5) 

(RD-1) 

(RD-2) 

(RD-3) 

(RD-4) 

(RD-5 ) 

(RD- 6 ) 

(RD-7) 

(RD-8) 

(RD-9 ) 

(SRF-1) 

(SRF-2) 

Description 

Wholesale electric service 
contract between JEA and 
Seminole Electric 
Cooperative, Inc. 

Detail map o f Northern 
Duval county with cuplicate 
facilit ies 

Deta il map of duplica te 
facilities in and around 
Di nsmore 

Detail map of duplicate 
facilities i n and around 
Lann ie Road 

Detail map of duplicate 
facilities in a nd around 
J a c k s o n v i 1 1 e 
International Airport 

Detail map of duplicate 
faci lities i n and around 
Yellow Bluff Road 

Detail map of duplicate 
facilities in and around 
Bl ack Hammock Island 

Photos of Holiday Inn 

Photos of duplications 

Photos of duplications 

Map-JEA Serv ice Area 

Jacksonville Electric 
Autho r ity, City Charter 
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Wit ness Proffered 

Ferdman JEA 

Ferdrnan JEA 

Rebuttal 

Dew OREMC 

Ferdman JEA 

By I.D . No. 

(SRF-3) 

(SRF-4) 

(R0-10) 

(SRF-1R) 

Description 

Correspondence 

Map-JEA Power Division 

OREMC ' s facilities near 
Hol iday Inn 

Correspondence 

Parties and Staff reserve the right to identify additional 
exhibits f or the purpose of cross-examination. 

VIII. PROPOSED STIPULATIONS 

There are no proposed stipulations at this till\e. OREMC 
maintains that the area in dispute in this case is the e ntire 
northern portion of Duval County where both utilities present ly 
operate . JEA maintains, on the other hand, that the only area ~n 

dispute is the Holiday I nn-Jacksonville Airport. 

IX. PENPING MOTIONS 

JEA's Motion to Dismiss , or in the Alternative , Motion t o 
Strike Portion of OREMC ' s Petition to Resolve Territorial Dispute 
in Duval County and accompanying Request for Oral Argument are 
currently pending. JEA ' s motions will be heard on June 17, 1992 
immediatel y before the hearing in this case . The parties will be 
allotted 10 minutes each for oral argument on the merits of JEA' s 
motions. 

X. RULINGS 

OREMC 's request for official recognition is granted. 
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XI. OTHER MATTEBS 

There arc no other matters pending at this time . 

It is therefore, 

ORDERED by Commissioner J . Terry Deason, as Prehearing 
Officer , that this Prehearing Order shall govern the conduct o f 
these proceedi ngs as set forth above unless modified by the 
Commission . 

By ORDER of Commissioner J. Terry Deason , as Prehearing 
Officer, this 28th day of ___ ...:.M~A:..:.Y_______ 1992 

(SE AL) 

MAB/MCB : bmi 

NOTICE OF FURTHER PROCEEPINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.59(4) , Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120 .57 or 120 . 68, Flor ida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or j udicial revie w will be granted or r esult in the relief 
sought . 

Any party adversely affected by this order , which is 
preliminary , procedural or intermediat e in nature, may request: 1 ) 
reconsiderat ion within 10 days pursuant to Rule 25-22. 038 ( 2) , 
Florida Administrative Code , if issued by a Prehearing Officer ; 2) 
rec onsideration within 15 days pursua nt to Rule 25-22.060, Florida 
Administrative Code , if issued by the Commission ; or 3) judicial 
review by the Florida Supreme Court , i n the case of an electric , 
gas or telephone utility , or the First District Court of Appeal , in 
the case of a water or was tewater utility. A motion for 
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reconsideration s hall be filed with the Director, Division of 
Records and Reporting, in the form prescribed by Rule 25-22.060, 
Florida Administrative Code. Judicial review of a preliminary, 
procedural or intermediate ruling or order is a vailable if revie w 
of the final action w i 11 not provide a n adequa tc remedy . Such 
review may be requested from the appropriate court, as described 
above, pursuant to Rule 9 . 100, Florida Rules of Appellate 
Procedure . 
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