
BEFORE THE FLO'UDA PUBLIC SERVICE COHHISSIO!l 

DOCKET riO . 890190- TL I n re : Petition of Citizens 
of the State of Florida to 
investigat e SOUTHERN BELL 
TELEPHON E AND TELEGRAPH 
COl1PANY' s Cost Allocation 
Procedures 

ORDER NO . PSC-92-0424-FOF-TL 
ISSUED : 05/28/92 

Tt.e following Commissioners participated in the disposition of 
this matter: 

BY THE COt1MISSION : 

I. BACKGROUND 

THOMAS M. BEARD; Chairman 
SUSAN F . CLJ\RK 

J . TERRY DEASON 
LUIS J. LJ\UREDO 

ORDER QENYING RECONSIDERATION 

On November 15 , 1991, Southern Bell Telephone and Telegraph 
Company (Southorn Bell or the Company) filed a Motion f o r 
Reconsideration to the Full Commiosion of Order llo . 25297 und 
Request for Oral Argument. On llovcmber 19, 1991 , the Office of 
Public Counsel (OPC) filed its Opposition to Southern Bell ' s Motion 
for Reconsiderat ion and Request for oral Argument . Order No . 25297 
set forth the Prehearing Officer ' s confidentiality determinations 
regarding Document No . 2902-91. The unde rlying material Has 
requested by our audit s taf f on Harch 1 , 1991. The Company ' s 
l1otion addressed the Prehearing Officer ' s denial of conf idential 
tre atment of material associated with an F . C. C. ma ndated external 
audit which was performed by the accounting firm o( Coopers and 
Lybrand . 

We considered the matter at the 1·1arc h 10, 1992 , Agenda 
Conference . At that time, the Company ' s Request for Oral Argument 
was denied . On Marc h 31 , 1992 , we issued Order No . PSC-92-0135 -
FOF-TL which denied reconsideration and affirmed Order No . 25297 . 
v n April 15 , 1992 , the Company filed its instant Motion for 
Reconsideration of Order No . PSC-0135- FOF-TL. The inst~nt pleading 
does not address the merits of the matter but instead questions 
whether we followed appropriate procedure in reac hing our d ecision 
in the Order at i osue. 
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The Company did not a sk for Ora l Argument upon 
r econsideration . Thus, pursuant to Rule 25- 22 . 058 , Flor ida 
Administrative Code, the Company waived Oral Argument o n its 
instant Motion . Shoulo we grant the instant Motio n a nd decide t o 
reconsider Order No . PSC-92-01J5-FOF- TL, Southern Bell has asked 
for a he~ring on its November 15 , 1991 , Motion. 

A brief recounting of the events whi c h have l e ad to this 
juncture fol lows: 

1 . On March 22, 1991, Southern Bell filed its Request for 
Confidential Classification of Document No . 2902 - 9 1 , which is 
material requested by the Commission ' s audit s taff on Harch 1, 
1991 . 

2 . On April 3 , 199 1, OPC filed its Opposi t ion to the 
Company ' s March 22 , 1991, Reques t . 

3 . On April 25 , 1991 , the Prehearing Officer e ntered Order 
No. 24429 Deny1ng Southe rn Bell ' s Re ques t fo r Con fidc..1 t ial 
Classification . 

4 . On t-1ay 6 , 1991, Southern Bell filed its !-lotion for 
Reconsideration of the Pre hearing Of ficer ' s Or der No . 21. 429 to the 
Full Commi ssion and Request for Oral Argument . 

5 . On May 14 , 1991, the Prehearing Officer issued Or der No . 
24529 whic h granted Oral Argument on Reconsideration to the rul l 
Commission. 

6 . On l'1ay 17 , 1991 , OPC filed its Opposition to Southern 
Bell ' s Motion for Reconsideration and Request for Oral Argument . 

7 . On May 22, 1991 , Southern Be l l filed a Suppl~ment to 1ts 
Ma rch 22 , 1991, Request for Confidential Classificat ion . 

8 . On May 28 , 1991 , OPC filed its Mot1o n t o Strike Southern 
Bell ' s May 22 , 1991 , Supplement to its March 22 , 1991, Request for 
Confidential Classifica tion . 

9 . On May 29 , 199 1 , the Full Commissio n conve ne d to hear 
Oral Argument on Recons ideratio n of Order No . 244 29 . At tha t time , 
in addressing preliminary matters , it wa s dete rmined that Southe rn 
Bell ' s May 6 , 199 1 , Request for Oral Argument a nd Reconsideratio n 
s hould ha ve been brought before the Full Commission at an Agenda 
Conference rather than to the Prehearing Officer. 
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10. On May 30, 1991, the Pre he ar i ng Of f i cer issue d Or der No . 
24601 Withdrawing Order No . 245 29 , whic h grante d o r al Argum~nt, a s 
improvidently issued . 

11. On June 4, 1991, So~thern Dell filed i t s Respo ns e t o 
OPC ' s Ma y 28 , 1991, Motio n to Strike and also f iled its Re ques t to 
file Supplemental Pleading . OPC did not respond to Southe rn Dell ' s 
June 4, 1991, Request to file Supplemental Pleading . 

12. At the September 24, 1991, 
Commission voted on outsta nding motio ns 
2902- 91 and set aside Order No . 24429 (See 
determinations were set forth in Order ll o . 
11 , 1991. 

Agenda Confere nc e the 
r ega r d ing Document No . 

Number 3 , above) . These 
25210 , 1ssued o n Oct ober 

13 . On November 5, 1991, the Prehe aring Office r i~sued Orde r 
No . 25297, which granted in part and d e nie d in pa rt t he Compa ny ' s 
Supplemented Request for confidential treat ment of ~he ma t e rial d t 
i s sue . 

14. On November 15 , 1991, Southe rn Bell fi l e d a Mo t ion f o r 
Reconsideration to the Full Commis sio n o f Or der tlo . 25297 and 
Re quest for Oral Argument. 

15 . On November 19, 1991, OPC f i l ed iLs Opposi t ion to Southern 
Bell ' s Motion for Reconside ration a nd Reque~l for Oral Ar g ument . 

16. On March 10, 1992, the Company ' ~ Motion was considered at 
the Commis sion Agenda Conference. The CommlSSlon voted t o deny 
Or a l Argument , deny recon~ideration, a nd affirn Order No . 25297 . 

17. On March 31 , 1992 , the Commissi o n issued Ordet No . PSC- 92 -
0135-FOF-TL which denied reconsideratio n a nd a ff irmed Or der No . 
25 297 . 

18 . On April 15, 1992, Southern Be l l f iled the instant Motion 
for Re consideration of Order No. PSC-92-01 35- FOF-TL. 

II . MOTION FOR RECONSIDERATION 

This i nsta llment of the o ngoing saga o f Docume n No . 2902 - 91 
is simple . The Prehcaring Officer iss ued an Orde r d e ny ing 
confidential treatment to part of a document. The Company a s ked 
for r econsideration of the ?rehearing Officer ' s Order and for Ora l 
Argument on t he matter. We considered the Company ' s pleading and 
denied Oral Argument, decided that the Company ' s ple ad i ng did no t 
reach the threshold for reconsideration and den i ed t he Company ' s 
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Motion . We the n also affirmed the ?re hear i ng Off icer ' s decision 
under a de novo s tandard of review . The Company now has asked for 
reconsideration of the full Commission ' s Or der which de n ied 
reconsideration and affirmed the ?reheari ng Off leer ' s decis1on . 
While the Company has not aske~ for Oral Argument o n i t s i nstan 
pleading , it seeks a "hearing" on its previous (Novembe r 15 , 199 1) 
Motion for Reconsideration of the ?rehe aring Off icer ' s Order. 

To this end , the Company argues that the Commi ssion, by its 
Order which both denied reconsideration and affirmed the ? r e hearing 
Officer ' s confidentiality determi nations : 1) applied the wrong 
standard of review ; 2) failed to " hear" the Comp<.~ ny ' s case a s 
r equired by Commission rules; 3) engaged in r u lemaking by 
r e ferencing a previous Commission Orde r concer n ing t he standa r d of 
r e view . 

While our r ules do no t provide fo r recon~aderut:lon 0 1. the 
Order at issue, we will , by way o t <.:la r i t icnt:ion , t.~ddress t he 
Company ' s procedural arguments f or recons 1 derc.~t:ion o1 Order !lo . 
PSC-92- 0135-FOF- TL. 

1. Reconsidera tio n of Order tlo . PSC- 92- 0lJ S- FOF- TL is in l_ppr opri a e 
purs uant to Rule 25- 22. 060 (1) Cal . F1orida tH.lninistr .a .1ve Code>..._ 
becAuse that Order dis posed of a motiun fo r reconsidcr~tion. 

The Company's insta nt l1otion f or Reconside r a t:ion is 1 i 1 e 
purs uant to Rule 25-22 . 060 , Florida Administrative Code dnd os}:s u3 
to reconsider Order No . PSC-9 2- 0135- FOF-TL ·.:hich disposed of the 
Compa ny ' s November 15, 1991, Motion f o r Reconsidera t ion o f Order 
No. 25297 . The instant Motion shall be den ied because , pur suant to 
Rule 25-22 . 060(1) (a ) , Florida Admin i!:> t rutive Code : " [ t )hc 
Commission will not entertain any motion f o r reconsider""! ion of any 
order which disposes of a motio n for r econsiderut:ion . " 

2 . The standard for rev lew which the Coop<Jny now ."1sser ts is 
appropriate was not previously raised by t..b..r C.QEI?<!..il.Y.._ilnd_ hillL__ll.ls 
not addressed in Order No. PSC-92 -01 35-EOF-TI~ 

The Company assert.:; that Order flo. PSC- 92 - 0135- FOF- TL err ed i n 
conc luding that the standard of review to be used by he Commission 
regarding a confidentiality Order issued by the Prehea r1 ng Offi cer 
is the same standard that applies to recons 1de r u t ion o f a f in~l 

Orde r. It i s the Company ' s view that Lhe Or der f a i l s Lo 
distinguish between tho provisions of Rule 25- 22 . 006 ( 3) (c), flo r ida 
Administrative Code , (which provides for the prot es t of a 
Prehearing Officer ' s confidentiality determinotion ) a nd Rul e 2~-

22 . 060 , Florida Administrative Code , (which provides f or the 
Commission to undertake rcconsider~tion of its own Order s) . The 
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Company argues tha t while a reconsidera t ion st~ndard is p r oper for 
r e conside ration of full Commission decisions , such a standard is 
no t proper for review of a Pre h earing Officer • s de t erminations 
r e garding confidentiality . The Company contends that usi ng a 
r e consideration standarJ i n f ull Commission review or a Pr ehearing 
Offic er ' s conf i dentialit y d c t u.rmina t ions den ies he Company its 
right t :> be heard purs uant Ru le 25- 22 . 006(3)(c) , Florida 
Administra tive Code . 

It is not surprising that , as the Compa ny asser ts, we did not 
disting uis h be twe en Rule 25- 22 . 006 ( 3) (c) , Florida Adm1n1 strati ve 
Code, and Rule 25- 2 2 . 060 , Fl o rida Adminis t rative Code . Indec l, the 
Or der a t i ssue f ails to e ve n ment ion the two rules . Rule 25 -
22 . 006{3 ) (c), Florida Adminis trative Code---which t.he Company now 
conte nds i s the a ppropriate s tandard f o r r eview tor recon~iderat.ion 
of a Pre h ea r i ng Of fice r ' s conf ide ntia lity deter mination---was not. 
r efer e nced i n t he Compa ny ' s November 1~ , 1991, ~otion tor 
Reconsidera t ion wh ich was the s ubject of Order flo . PSC-92-0135-FOF­
TL . l1or eover , the Company' s Hovenber 15, 199-, !!o 1on tor 
Recons i der a t ion was filed pursu unt to Hu le 25- 22 . 038, Florid.:\ 
Administra tive Code , and not Rule 25- 22 . 060 . Thus , the co:npar.y hos 
asserte d that Orde r No . PSC- 92 - 0 135- FOF- TL failed t? d1st1nguish 
bet ween two rules whic h we r e e n tir ely absent in the ple.:lding .:hich 
\ve addressed in t ha t Order . We find hnt such <in argument is 
without merit . 

3 . Pursuant to a r ecent am.ellate decision , Sou bern BelL_ll,'lving 
r elied o n o ne a utho r i ty u ntil it s u ffered an advgrs~liog . is no~; 
f oreclosed ! r om a rguing gnother basis af er tha ruling~ 

I n a r ecent deci sion regardi ng a Southern Dell request for 
con fident i a lity i n this Docket , the First Dislrict Court ot Appe.:ll 
reasoned tha t Southe rn Be l l , h av i ng relied on one authority until 
i t s u f f e r e d an adverse ruling , was f o r eclosed f rom arguing another 
basi s a ft e r that ruling. Southern Bell tclcghone and Telegraph v . 
Thomas M. Beard , 17 FLW 0 95 , 96 , a t n. 3 (Fla . 1st DCA , April 10 , 
1992) . In the i ns tant case , we f i nd that the Conpany f Hod a 
p lead i ng purs u a nt t o ono a uthority (Rule 25- 22 . 038 , Flor ida 
Adminis trative Cod e ) and now is att empt i ng t o argue another basis 
(Rule 25-2 2 . 006{3 ) {c ), Florida Admin istr ative Code) af cr an 
a d ver se rul i ng i n Or der No . PSC- 92 - 0 1 35- FOF- TL . 

4 . Southe rn Dell was "he ard " o n recon~idcr<l 
Off i cer ' s conf identiality det e r mi na t ion . 

The Company argue s that Rul e 25- 22 . 006(3) (c) , speci f ies that 
"the Commi ss i o n pa nel ass igne d t o the case wi 1 1 h ear uny protest t o 
t he pre he ar ing officer ' s rul i ng. " The Compan y cites a standa r d 
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dict ionary for the definition of " hear. " The Company also rc 1 h•s 
on Kay v . Kay, 430 So . 2d 532 (Fla . ~th DC,\ 1983), \-.'hlch is c:\n 

appea l of a dissolution of marriage case, for t he proposition hc:\t, 
i n the context of filing exceptions to a special master ' s report in 
a dissolution of marriage case, to be heard means to appear bc t ore 

the judge a nd present one ' s arg~ments. Based o n these authoritic~, 

the Company concludes that Oral Argument o n r cconsiderat1on by the 

full Commission of a Prehearing Officer ' s confidentiality 

determinations is the Company ' s right under Commission rules. 

The Florida Supreme Court has addressed the issue of the 

essentials of a " hearing" on rehearing . \1e quote the Court ' s 
description of the circumstances and rationale tor denying tho 

Appellant ' s petition : 

Appellant has now before this Court a pct1t1on to 
vacate a nd set aside the affirmance o! April 19, 1949 , 
based upon the premise that notwithstanding all seven 
Justices of this Court have conside red his arpcal and 
participated in the j udgment affirming the decree 
appealed , he has not been heard, because oral argu ment on 
rehea ring has not been had . The appellant ras been 
"heard" on rehea r i ng on his brief a nd the record. Oral 
argument 1s not an essential to rehearing . J r~~ns~~ 

Gallop , 40 So.2d 775 (Fla . 1949) . 

In the instant case , we find that the Corpany \.us "hc<.lrd" on 

reco nsideration by the full Commission on 1ts motion and on th~ 

r ecord . 

5 . The Comoanv ' s a ttempt to usc recons idcr~n procQ.illlrc to strgl,H' 

the merits of a rule c hall e nge is improper. 

The procedure fo r a rule challenge js se t for h at scct1on 

120 . 535 , Florida Statutes , which is cited by the Company in i s 

i nstant Motion. Section 1 20 . 535, does not provide for a rull"' 

challenge upon reconsider ation of an Order . 

6 . Commlss i o n reference i n Order No. PSC-92-0135- FOf=TL o_Q_rd l"r 
No . 25483 does no t constitute rulernnking . 

The Company contends that Commissio n r eliance on Order No. 
25483 as a ne w s tandard of r eview constitutes improper rulcmaking 
pursuant to Florida case law and Section 120 . 535, Florida Statutes 
(1991) . On page 4 of Order Uo. PSC-92-013 5- FOF- TL, we stated that : 

Upon review , and consis t ent with our determination which 
is set forth in Order No. 25483 , issued in Docket !lo . 
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910163 , on December 17, 1991, we find that the Company is 
not entitled to a ~ ~ revie w of the Prehearing 
officer ' s Order and that the appropriate s t andard f or 
review is that which is set forth in Diamond Cab rcompnny 
of Miami v, King , 146 So . :~ 889 (Fla . 1962)] as urged by 
OPC". 

The Company has seized upon a subsequent refe rence to Order 
No. 25483 , in Order No. PSC-92 - 0135-FOF-TL , as an inappropriate 
adoption of a new Commission policy regarding the s tandard o f 
review for a Prehearing Of icer ' s confidentiality detPr~ina tions . 

We find that Southern Bell ' s motion mischaracterizes the actual 
a nalysis set forth in Order Ho . PSC- 92- 0135-FOt'-TL, wherei n we 
considered the arguments and adopted OPC ' s position that the 
a ppropriate standard for review was that set forth in Diamond Cab . 

Mor eove r, Order No. PSC-92-0135-FOF-TL is styled : Qr~!~ 
Denying Rcconsideratlon and Affirming Ord~r Ho . 2S~27 . In Order 
No . PSC- 92-0135-FOF- TL , we found : 

that had the rna ccer been considered de novo , the rcsul s 
would be the same based upon the r easons set forth in the 
Prehearing Officer ' s Order . Thus, we both atlirrn Order 
No . 25297 , and deny Southe rn Bell ' s llovenber l:J , 1991, 
Hotion for Reconsideration. Id . ~t 5 . 

\-lhi le the Company characterizes thi s analysis as " gra~u.~.tous ," -..:e 
find that having considered the matter under both il Q£__novo 
standard ang a r econsidera tio n standard , there cun be no o~sis f or 
the Company ' s claim of i~proper rulernaking regurding adO!l 1on of a 
single standard of review . To the extent hat a reference in Order 
No . PSC- 92 - 0135 -FOF- TL to an Order issued in another doL~et coulJ 
constitute improper rulemaking , we find tha , having reviewed he 
matter under both standards, any hypothetical rulemaking must be 
con s trued as harmless error. 

7 . Ana lysis i n Order No. 25483 r egard1'19...Jn..ningi!J..9__Qll Prej1Cciring 
Officer ' s determinations in di scovery rna c>r!L_.i s nn.\l 090\IS o 
Commission concern regarding S\ Prchearin_g_Q_f f i~c>~r·c>ro~~- ivc>s in 
Confidentiality determination:;; . Th \.1:;; . rcfc;-rcn~<Lt.h·'L2I:9er::_fn 
Order No. PSC- 92 - 0lJS- FOF-TL was both l ogi~~ l nod uRpronri~t~ 

The Company asserts that tho Commlnsion ' s rol1anc c on Ord~r 
No . 2548J as a basis for imposing the reconsider ation s andard o 1 
review io mioplnccd. Tho compt.~ny argues tha t the r ensoning set 
forth in Orde r Ho. 2548J that a Q&_Jl..Q.Y.Q review upo n reconsideratio n 
would impinge o n the Prehcaring Officer ' s authority regarding 
discovery matters is inapplicable to the ins tant case . 
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We reiterate that the Compa ny fil e d the pleading , which was 
addressed in the Order at issue, purs ua nt t o Rule 2 5- 2 2 . 038 , 
Florida Administrative Code . Subsectio n 2 o f that Rule a dd r esses 
reconsideration of Orders issued by Pre henring Off icer s . We t ind 
tha t if the reasoning ..:>f Order '!o . PSC-92-0 13 5 - FOF- TL is t ou l ty i t 
is because that Order reflects the Compa ny ' s fai lure to maY.e the 
case it now would have us consider . We c an f i nd no t aul t wi t h a 
re ference in Order No. PSC-92-0135-FOF-TL to Orde r l1 o . 25 483 . Bot h 
involved the reconsideration of a Pre he ar i ng O!ficer ' s 
determination based upon a pleading made purs ua nt to Rule 2 5 -
22 .038 , Flor i da Administrative Code . 

Add i tionally, we note that at the May 2J , 1991 , Hotions 
Hearing regarding the ma terial whic h unde r lies t he Company ' s 
ins tant Motion, the issue of the pre r og a t i ve s o f t he Pr e hea ri nq 
Officer was raised in the context of who ac ually de er·n1ne:...1 
whe the r Oral Arg ument berore the full Commiss i o n s ho u lu be gran~eJ . 

Inde e d , i ssues concerning the r e spo nsibi l i t ies o t the tull 
Commission versus those of the Prehea r ing Officer h.1ve been an 
o ngoing the me in the confident1.ality d ecisions in thl!> f'")d:ct . 
Thus , we find that the concerns addressed i n Or-der ::o . 25•; 83 

r e g a rding impinging on the Prehearing Off icer a r e analogous to he 
i ns tant case and reference to the Or der was proper . 

Bas ed upon the forego i ng, it i s , 

ORDERED by the Florida Public Ser vice Commission hdt Southern 
Be l l Telephone and Telegraph Company ' s Mo t ion fo~ Recons1.derat1on 
o f Order No. PSC-92-0135-FOF-TL is he r eby den1ed . 

By ORDER of the Florida Public Se r vice Co~nission, this ~St~ 
day o f MftY , ~-

STEVE TR I BBLC , Direc or 
Divi s i o n o f Records and Repor t1ng 

(SEA L) 

C\~M 
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NOTICE OF JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120 . 59(4}, Florida Statutes, to noti fy parties of any 
administrative hearing or j udicial review of Commission orders that 
is available unde r Sections 120.57 or 120.68, Florida Statutes , as 
well as tho procedures and time limits tha t apply . This notice 
should not be construed to ~ean all requests for an admi nistrative 
hearing or jl'dicial review will be granted or result in the relief 
sought. 

Any party adversely affected by the Commission ' s final action 
in this matter may request judicial review by he Florida Supreme 
court in tho caGe of an electric, gas or telephone util1ty or the 
First District Court of Appeal i n the case oL a water or Gower 
utility by filing a notice of appeal with the Director , Division of 
Records and Reporting and filing a copy of the notice u1 appeal and 
the filing ee with the appropriate court . This filing must be 
completed within thirty (30) days after the issuance of this order , 
pursuant to Rule 9 . 110 , Florida Rules of Appellate Procedure . The 
notice of appc 1 must be in the form specified in Rule 9 . 900(a) , 
Florida Rule9 o£ Appellate Procedure . 
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