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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Joint Motion for approval ) DOCKET NO . 89124 5 - EU 
of territori al agreement and ) ORDER NO. PSC- 92 -1071- FOF- EU 
dismissal of territorial dispute.) ISSUED: 09/28/92 _____________________________________________ } 

The following Commissioners participated in the dispositio n of 
this matter: 

SUSAN F. CLARK 
BETTY EASLEY 

ORPER DENYING APPROVAL Of TERRITORIAL AGREEMENT 

BY THE COMMISSION: 

On October 23, 1989, Florida Power & Light Company (FPL) filed 
a petiti on to resolve a territorial dispute with Fort Pierce 
Utility Authority (FPUA). The petition stated that FPL provides 
electric service to areas in and around the corpora t e limit3 of Ft. 
Pierce and that FPUA had extended its service areet so as to 
duplicate FPL's facilities. North Hutchinson Island was not named 

in the petition as an area subject to dispute or duplication of 
service . 

After several motions were exchanged by the parties , on March 

29 , 1990 the parties filed a joint motion for suspension of filing 

dates. The joint motion stated that the parties were negotiating 
a settlement. 

On January 29, 1992, FPL and FPUA filed a joint pecition for 
approval of territorial agreement and d ismissal of territorial 
dispute. Accord i ng to the petition, the agreement would eliminate 
duplication that had resulted led to needless a nd wasteful 

expenditures. The parties agreed to transfer certain customer 
accounts and distribution facilities . FPUA proposed to trans fer 

approximately 900 customers to FPL and FPL proposed to transfer 
approximately 3,200 customers to FPUA, 2,100 of ~hom we re reside nts 
of North Hutchinson Island. The agreement included detailed terms 

and conditions and specifically identified the geographic area to 
be served by each utility. The agreement also contained a detailed 
map of the area. 

~PSC-RECC~DS/F~PO~l 
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On March 27, 1992, the Commission issued a Notice of Proposed 
Agency Action Approving Territorial Agreament. Numerous pro t ests 
to the Proposed Agency Action were filed by customers in the 
affected areas. A customer hearing was held on June 1, 199~ in Ft. 
Pierce. Many of the customers who testified we r e residents of 
North Hutchinson Island who were happy with the service from FPL 
a nd didn't want to be transferred to FPUA. (Customer TR 45 , 47 , 
50, 58, 78 , 83, 84, 86}. Several customers testified that they 
benefitted from the numerous conservation programs offered by FPL, 
that were not available from FPUA. (Customer TR 18, 21, 23 , 24 , 
25 , 50, 51, 62, 86, 87}. Other customers testified that North 
Hutchinson Island was not part of the dispute between FPUA and FPL; 
that there is no duplication of services on North Hutchinson 
Island, but that the Island was a pawn in the territory swap 
between the utilities. (Customer TR 20, 22 , 65 , 66}. Several 
customers complained that if they were transferred to FPUA , they 
would have no representation on a utility that is not s ubjec t t o 
PSC regulat ion. (Customer TR 22, 52, 55 , 77). Other c ustome r s 
testified about a Ft. Pierce Commission meeting at which t he 
director of FPUA stated that FPUA could not handle addi ti ona 1 

growth. (Customer TR 61, 75, 87} Customers also t estified that 
FPL was better equipped, provided better service, was super ior on 
service calls, could provide service during a hurr icane , and was 
better equipped to fix storm damage (Cus tomer TR 78 , 79, 86 , 57 , 
58 , 63} Finally customers testified that FPL offered budge t 
billing which was not offered by FPUA. (Customer TR 51). 

On June 18, 1992, an evidentiary hearing was held on the i ssue 
of whether the territorial agreement should be approved . 

We have jurisdiction over both FPL and FPUA for the plannjng, 
development, and maintenance of a coordinated electric power grid 
to avoid uneconomic duplication of distribution, transmission, and 
generation facilities as provided in Section 366 .04 ( 5) , Florida 
s tatutes. Furthermore, we have j urisd iction pursuant to Section 
366.04(2} to resolve territorial d isputes between municipal 
electric utili ties and investor-owned utili ties and to approve 
territorial agreements. Rule 25-6.0440, Florida Administrative 
Code, states in pertinent part: 

(2} Standards for Approval. In approving 
territorial agreements, the Commission may 
consider, but not be limited to consideration 
of: 

a) the reasonableness of the purchase price of 
any facilities being transferred; 
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b) the reasonable likelihood that the 
agreement, in and of itself, will not cause a 
decrease in the r eliability of electrical 
service to the existing or f uture ratepayers 
of any utility party to the agreement; and 

c) the reasonable likelihood that the 
agreement will eliminate existing or potentia l 
uneconomic duplication of facilities. 

o ur decision on whether or not to approve a terri tor i a 1 
agreement is based on the effect the agreement will have on all 
af f ected c ustomers, not just on whe ther transferred c ustomers will 
benefit. It i s our r esponsibility to insure that the territor ial 
agreement works no detriment to the public i nteres t. Fo r 
Comm i ssion approval, any customer tra nsfer in a proposed 
terr i torial agreement must not harm the publ ic . See Ut il i t i es 
Commission of New Smyrna Beach v. florida Pu bl ic Serv ice 
Commission, 469 so.2d. 73 1 ( Fla. 1985 ) . 

I n the instant case the r e cord reflects that North Hutch i nson 
I s land was not named in the original petition as an area s ub ject t o 
di s pute or duplication. In fact, the entire island is served by 
FPL. FPUA does not have a single cus tomer on the island. While 
the customers of North Hutchinson Island expressed a stro ng 
preference to remain with FPL (see transcript of June 1, 1992 
cus tomer hearing, l-end), we may not consider c ustomer pre ference 
i n resolving territorial matters unless all other fac tors are 
s ubstantially equal . See Rul~ 25- 6.0441 , Florida Admini s tra tive 
Code. 

In meeting our obligation to determine tha t an awa r d o f 
terr i tory to a particular utility will not h arm the public we may 
consider the capability of the util i ty to provide r e liable elec tric 
s e rv i ce to existing a nd future ratepaye r s . One factor we cons ide r 
in predicting whether a util i ty will be able to provide r e liable 
service i n a ne w area is whether the utility is providing r e liable 
service i n its existing territory. If a utility is do i ng a good 
job now in its existing territory, it reflect s on it ability to 
provi de reliable service in the territory to be trans ferred. 

He re t he record reflects that FPUA doe s not keep r ecords 
r ela ting to its reliability (TR 312, 3 13). At t he hearing FPUA was 
unabl e to provide any records that would have allowe d us t o 
quantify FPUA ' s reliability, or the number of consumer c omplaints 
i t may h a ve h ad over the years due to outages. I n fa c t , at the 
he ar i ng FPUA was una ble to provide data by wh ich its rel i ability 
c ould be j udged and compared to that of FPL . (TR 313) Wh i l e FPUA 
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does keep rec ords regarding "feeder operations", FPUA ' s witness 
test i fied that it would be "almost impossible" to qua nt ify how 
customers were affected, using this data. (TR 3 16) Thus, while 
the testimony in this docket contains bare assertions regarding 
FPUA's reliability , the ability of FPUA to provide reliable service 
to i ts existing territory has not been demonstrate d on the record. 

The record also reflects that on November 18, 1991, the 
Director of FPUA stated at a city commission meeting that FPUA does 
not have the capacity, without expanding, to meet the projected 
growth of its existing territory or to meet the growth in North 
Hutchinson Island (TR 226, 228, Exhibit 12) . While the Director of 
FPUA testified at the hearing that FPUA had extensive plans for 
e xpansion, cross-examination by the Commission revealed the 
tes timony to be somewhat misleading . The utility ha d not yet made 
a decision to make the improvements that we r e the s ubject of FPUA' s 
previous testimony . In fact, the Director was not even s ure the 
improvements were "engineeringly feasible" (TR 413), or that 
permitting could be obtained (TR 417): 

There has not been a decision, the 
Utilities Board has not even 
addressed doing that for sure. We 
may find that we could not even get 
permitting to go across the line 
to go across the river with a 
transmission line. 

* • • * * 

... . to answer your ques tion , il has 
not been definitely approved that 
we're going to be doing that. 

(TR 417-418) 

The fact that the ut i l ity may theorize that under some set of 
circumstances it could make transmission improvement.,. does not 
demon s trate the util i ty's present ability and intent t o do so. The 
utilities intent to further address the plans and to late r make a 
decis ion on whether they are feasible i s not s ufficie nt to convince 
us that the improvements will reach fruition . 

Thus , the record reflects that FPUA has r epresented at a 
public forum that it does not have the capacity to meet the growth 
i n North Hutchins on without expanding. The rec ord further refl ect 
that the proposed expansion, which was the subject of e xtensive 
test imony, is uncertain at best. Finally, the record reflects that 
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FPUA was unable to provide records regarding relia bility, outages, 
o r consumer complaints in its existing territory. Under these 
circumstances we find that FPUA has failed to sustain its burden i n 
this proceeding to establish its ability to provide r eliable 
service in either its existing territory, or in the territory 
proposed to be transferred. 

Another factor we may consider in determining whether a 
transfer of territory is in the public interest is the availability 
of conservation programs to customers being tra nsferr ed. In 
Section 366.81, Florida Statutes, the Florida Legislature found and 
declared "that it is critical to utilize the most efficient and 
cost-effective energy conservation systems in order to protect the 
health, prosperity, and general welfare of the state and its 
c itizens" . 

The r ecord reflects that FPL makes available nume rous 
c o nservation programs to its customers . A number of FPL ' s 
c ust omers residing on North Hutchinson Island testified that they 
benefit from these programs. (Customer Hearing TR 18, 21 , 2J , 24, 
25 , 50 , 51, 62, 86, 87). FPL 1 s exhibit 8 shows that FPL has spent 
approximately $240 million in the years 1987-1992 on residential 
conservation programs. This has saved FPL 1 s ratepayers through 
1991 approximately $112 million. 

The record r e flects that FPUA was unable to s h ow a history of 
benefi t to its customers through its conservation programs (TR 282 -
283). FPUA h as only limited conservation programs in place. The 
only program available until recently was the energy s urvey program 
(TR 286, 290). FPUA 1 s other programs (education, air conditioning, 
and construction des ign assistance) were j ust recently approved by 
FPUA's board (TR 290). Significantly, FPUA's air conditioning 
program was onl y approved the week before this hearing, to beco me 
effective October 1, 1992. The budgeted funds for the remainde r o f 
FPUA's conservation programs are merely for studies to see whe the r 
or not these conservation measures are feasible (TR 311 ). 

We find that FPL 1 s 2, 100 customers on North Hutchinson 
Island would suffer a detrimental loss of conservation benefits if 
were they transferred to FPUA. Since the number of customers who 
wil l have their conservation programs reduced or eliminated is 
g r e ater than the number of customers who resid e in areas of 
dupl ication, we find that the publ ic i nterest wou ld not be served 
by approval of this territorial agreement. 

We believe it is important to mention that in reaching our 
decision to withhold approval of the t e rritorial agreement in this 
partic ular case we have given some consideration to the fac t that 
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North Hutchinson Island was not an area that was subject to 
duplication of facilities . There may, of course, be ma ny 
situations where it would be in the public interest to approve the 
tra ns f e r of territories not part of an original dispute or actually 
s ubject to duplication. Based on the record in this proceeding, as 
we described earlier, we do not find such a transfer to be in the 
public interest here. 

It is therefore, 

ORDERED for the reasons set forth above , that the joint 
pe tition of Florida Power and Light Company and Fort Pierce Ut i l ity 
Authority for approval of a territorial agreement and dismissal of 
a t e rritorial dispute is den i ed. It is further, 

ORDERED tha t this docket shall 
pa rties to renegotiate a settlement 
further ordered that the partie s shall 
resolution o f the dispute if they 
t hemse lves . 

r emain open to allow the 
o f their dispute . It is 

r e turn t o t he Commission f or 
are unable to resolve it 

By ORDER of the Florida Public Service Commission t his ~ 
day of September , 122Z· 

(SEAL) 

MAP:bmi 

NOTICE OF fURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120 . 59(4), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission o rders that 
is available under Sections 120.57 or 120 . 68 , Florida St a tutes, as 
we ll as the proce dures and time limits that apply. Th is notice 
should not be construed to mean 11 requests for an a dminis trative 
hearing or judicial review will be granted or r esul t i n the r e lie f 
sought. 
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Any party adversely affected by the Commission ' s f i nal action 
i n t his matter may request: 1) reconside r ation of the decision by 
fi ling a motion for reconsideration with the Director, Division o f 
Records and Reporting within fifteen (15 ) days of the issuance of 
t h is order in the form prescribed by Rule 25- 22 . 060 , Florida 
Administrative Code; or 2) judicial review by the Florida Supreme 
Court in the case of ~n electric , gas or t elephone util i t y or the 
First District Court of Appeal in the case of a water or sewer 
uti lity by filing a not ice of appeal wi th the Di r ector, Division of 
Records and Reporting and filing a c opy of the notice of appeal a nd 
t he f iling fee with the appropr iat e court . This fili ng must be 
completed within thirty (30) days after the issuance of this order , 
pursuant to Rule 9 .110 , Flor ida Rules of Civil Procedure. The 
notice of appeal must be i n the form specified in Rule 9.900 (a ), 
Florida Rules of Appellate Procedure. 
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