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The following Commissioners participated i n the disposition of 
this matter: 

J . TERRY DEASON, Chairman 
THOMAS M. BEARD 
SUSAN F. CLARK 

JULIA L . JOHNSON 
LUIS J. LAUREDO 

ORDER GRANTING IN PART AND DENYING IN PART 
FLORIDA POWER AND LIGHT COMPANY'S 

PETITION FOR DECLARATORY STATEMENT 

BACKGROUND 

i 

On November 13, 1992, Florida Power a nd Light Company (FPL) 
filed a Petitio n For Declaratory Statement, pursuant to Rule 25 -
22 .020 , F.A.C . , concerning a standard offer contract executed by 
Cypress Energy Company (Cypr ess) , a wholly- owned subsidiary of 
Mission Energy. The standard offer contrac t at issue i s dated June 
18, 1990. 

A Pet ition To Intervene was filed December 4, 1992 by Cypress, 
which subsequently filed a Supplemental Response on January 11, 
1993. On December 11, 1992, FPL responded to cypress ' Petition To 
Intervene ind~cating essentially no objection thereto . 

As stated at pg . 9 of its Petition , FPL asked two questions : 

1) Was it the intention of the Commission that FPL purchase 
power from Cypress absen t a need or cost effectiveness 
d e termination and, if so , does the Commiss ion affirm that 
the cypress cont ract qualifies for cost r ecovery. 

2) Under the standard offer agreement, can a party 
unilaterally change t he location of the project? 
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For its part, Cypress argued that the first question should be 
a nswer ed in the affirmative, Supplemental Response, p. 1, and that 
the second question was improperly presented in that Cypress 
contemplated no change of location from that agreed to in the 
standard offer contract . Id., p . 15- 16 . 

Both FPL and Cypress offered extensive briefing of their 
respective positions on question 1 . While FPL did not explicitly 
a rgue that Cypress' standard offer contract was not binding, the 
citation s offered by FPL, if applicable, would tend to demonstrate 
that further review was contemplated before the contract would be 
qualified for cost recovery . Cypress, for its part, disputed that 
conclusion. 

The relevant factual background is related most clearly in 
Order No. 23792, wherein the Commission allocated 500 MW of 
statewide avoided capacity t o two cogenerat~on projects, Nass au 
Power Corporation's 435 MW project and Cypress ' 180 MW project. 

Since Nassau submitted its standard offer first, it was 
awarded the first 435 MW of the 500 MW s ubscription limit . The 
remaining 65 MW were awarded to Cypress, which had submitted its 
standard offer second. Nassau Power Corporation v . Beard, 601 So . 
2d 1175, 1178, n. 8 (Fla. 1992); Order No . 23792, p . 4-5 . 

DISCUSSION 

First, we grant cypress' petition to intervene in this docket . 
As stated in Rule 25-22.020, F.A . C. , a declaratory statement 
concerns the applicability of a rule, statute or order o f the 
Commission to a petitioner in his or her circumstances only. 
Therefore, as to most such petitions, intervention may be denied 
because only the petitione r for the declaratory statement is 
directly concerned. However, exceptions have occurred where the 
petitioner for intervention is dir ectly affected by the proceeding . 
See, ~~ Petition For Intervention Of St. Johns County Board of 
Commiss~oners in Docket No. 910078 . 

Second, we grant the Petition For Declaratory Statement 
stating that cypress • contract qualified for cost recovery pursuant 
to Rule 25 -17 . 0832(8) (b), formerly Rule 25-17 . 083(8), F . A. C., t o 
the extent of 65 MW. 

Though the permutations of law and policy off ered by the 
parties' competing analyses were extremely complex , the recentl y 
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decided Nassau Power Corp., s upra, opinion provides a helpful basis 
for clarification of these issues. 

As stated therein, 601 So. 2d at 1177, the Commission 
indi cated in Order No. 22341, issued December 26, 1989, that "it 
would no longer use the find i ngs under the cogeneration regulations 
as a surrogate for the factual findings required by the Siting 
Act." 1 

Indeed, the process of implementation of that policy in the 
form of a subscription limit was considered at an agenda conference 
on May 25, 1990 , which resulted initially in Order No. 23235 (July 
23, 1990) and ultimately in Order No . 23792 (November 21, 1990). 

Thus , as of the June 18, 1990 date of execution of the cypress 
standard offer, both parties had notice that the cogeneration 
regulations would not be dispositive as to facilities covered by 
the Siting Act, including the 180 MW facility contemplated in 
Cypress ' standard offer. Moreover, both parties had notice, as of 
May 25, 1990, that the specific subscription limit methl')d of 
implementing Order No . 22341 was actively in procecs. That process 
was, in fact, completed by Order No. 23792 . 

When , in Order No. 23792, 115 MW of cypress' project was 
disallowed as exceeding the subscription limit, the new policy ha d 
been fully applied to Cypress, thus creating the possibility of the 
65 MW project at issue as t9 which no factual findings under the 
Siting Act were required. See, §403.503(12), Fla. Stat . , 
e xcluding from the definition of "electrical power plant" for 
Siting Act purposes " any steam or solar electrical gener<ting 
facilities of less than 75 megawatts in capacity ... " In effect, 
as to Cypress' 65 MW project, and as of November 21, 1990 (the 
issuance date of Order No . 23792), the "cogeneration regulations," 
including Rule 25- 17.0832(8) (b) did apply because the new policy 
only pr ohib ited their use as a surrogate for Siting Act 
factfinding, i.e., factf inding concerning solar or steam power 
plants 7 ~ MW or larger. In contrast, as to Cypress' 65 MW project, 

Florida Electrical Power Plant Siting Act, §403 . 501, e t. 
~' Fla. Stat. 

2 Another possibility was also created; a 180 MW facility 
with 65 MW of standard offer and 115 MW of negotiated power which 
would be subject to further Siting Act factfinding . 
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the cogene r ation regulations were applicable without more. 
25-17 . 0832(8) (b) provides that 

Upon acceptance of the contra ct by both parties, 
firm energy and capacity payments made to a 
qualifying facility pursuant to a standard offer 
cont ract sha ll be recoverable by a utility throug h 
the Commission's periodic r eview of f uel a nd 
purchased power costs . 

Rule 

Here, it is undisputed that both parties accepted the ~tandard 
offer contract on June 18 , 1990 . Accordingly, payments made 
thereunder were then est abl ished as recoverable, s ubj ect only to 
the modi fication o f the size of the standard offer down t o 65 MW, 
as requir ed by the Commission • s irnplem~ntation of its c hanged 
c ogeneration policy on November 21 , 1990 . 

Th i r d, we deny the Petition For Declaratory Statement as to 
t he question of whether Cypress can unilaterally c hange the 
location of its project from that contemplated in the s t a ndard 
offer cont ract . This question was improperly raised withou~ more 
definite facts . 

FPL stated only that Cypress may pursue a 65 MW project at 
another location in Dade County than Medley, Dade County. FPL 
Pet ition , p. 9, '15 . Since no particular alternate location has 
be e n specified, the circumstances a re insufficiently described to 
apply rules, orders or statutes to i t . Depending on whether the 
c hange , for electrical planning purposes , were substantial, 
negligible or something between the two, the analysis would differ 
and each would have to be related to a speci fic location . 

In view of the above, it is 

3 Rule 25-17 . 0832(8)(b) became effective 10/25/90, i.e., 
about a month prior to issuance of Order No . 23792 . The former 
version of the rule would not change the analysis. Rule 25-
17.083(8) stated that "Firm e nergy and capacity payments made to 
qual ifying facilities pursua nt to a uti lity's standard offer shal l 
be recoverable by a utility though the Fuel and Purchased Power 
Cost Recovery Clause . " 
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ORDERED by the Florida Public Service Commission that Cypress 
Energy Company's Petition to Intervene in this docket is granted. 

It is further 

ORDERED that Florida Power and Light Company's Petition For 

Declaratory Statement stating that the Cypress contract qualified 

for cost recovery pursuant to Rule 25-17 . 0832 (8) (b), formerly Rule 

25-17 . 083(8), F.A.C., is granted to the extent of 65 MW. It is 
further 

ORDERED that Florida Power and Light Company's Peti~on For 
Declaratory statement on the iss ue of a possible change of location 

for Cypress' project is denied . It is further 

ORDERED that this docket be closed . 

By ORDER of the Florida Public Service Commission this 7th day 
of April, 1993 . 

, Director 
ecords and Reporting 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIE;v 

The Florida Public Service Commission is required by Section 

120.59(4), Florida Statutes, to notify parties of any 

administrative hearing or judicial review of Commission orders that 

is available under Sections 120 . 57 or 120.68, Florida Statutes, as 

well as the procedures and time limits that app l y . This not i ce 

should not be construed to mean all requcst.s f ol- ,.,, dnuni~t 1 .1tive 

hearing or judici~l review will be granted or le~t•lt in the relief 
sought. 
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Any party adversely affected by the Commission's final action 
in this matter may request : 1) reconsideration of the decision by 
filing a motion for reconsideration with the Director , Division of 
Records and Reporting within fifteen (15) days of the issuance of 
this order in the form prescribed by Rule 25- 22.060, Florida 
Admi11istrative Code; or 2) judicial review by the Florida Supreme 
Court in the case of an electric, gas or telephone utility or the 
First District Court of Appeal in the case of a water or sewer 
utility by filing a notice of appeal with the Director, Division of 
Records and Reporting and filing a copy of the notice of appeal and 
the filing fee with the appropriate court. This filing must be 
completed within thirty (30) days after the issuance of thid order, 
pursuant to Rule 9.110, Florida Rules of Civil Procedure . The 
notice of appeal must be in the form specified in Rule 9 . 900 (a), 
Flor i da Rules of Appellate Procedure . 
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